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ACT  REUTLV6   TO   COURTS,    OFFICCBS    OF   JUSTICE, 
ANO  CIVIL  PROCEEDINGS. 


CODE  OF  CIYIL  PROCEDURE. 

IIL.   1876,   G   4*i  AS  AHKNDED.l 


10  Daly,  141. 

If.  Hud, (588. 

aoN,Y.387. 


Passed  Jiuie  2,  187ti ;  thrce-aftLs  being  present 

People  of  the  State  of  ^ew  fork,  represent- 
ed in  Senate  and  Assenibly,  do  enact 
as  follows  : 

CHAPTER  I. 

GENERAL  PROVISIONS  RELATING  TO  COURTS.  AND 
THE  MEMBERS  AXD  OFFICERS  THEREOF. 


riTLE  L— Thb  Courts  of  thk   state;   thbih  OEiniRAi. 

POWEBS  AND  attributes;,      AIH)     aEIfESAL    REUUXJk.TIONB 
FEBTAimNG  TO  TBB  EXEKCISE  THBRISOF. 

nTLE  n.— Pnovi.siorfs    op  obnebal  appucation,   rela- 

TINO  TO  THB  JUDOES,   AXD    CERTAIN  OTHER  OFFICERS  OF 
THB  COURTS. 

TITLE  L 

I  eourtt  of  Ike  State;  their  general  poweri  and  attributai,  and  generiU 
regulations  pert^inimf  to  the  txereUe  thereof, 

icu  1.    Enumeralion  and  plosBiflajtioti. 

1.    General  powers  and  aitrlbiitpi)  of  the  conrts. 
3.    Miscellaneous  proviKions  relating  to  the  siltlDgs  of  Ihe 
courts. 

ARTICLE  PmST. 
EVUVERATION  AMD  CLAasHFICATION. 
.  Courts. 
Oocirta  of  record  ennmerBled. 
Courts  not  of  record. 
General  provision  an  to  jurisdiction,  etc. 

§   1.  The  courts  referred  to  in  this  act,  are  enumerated 
in  the  next  two  sections. 

§  2-  iAin'd  1877.]    Each  of  the  following  courts   of   the 
State  is  a  court  of  record : 

II.  The  court  for  the  trial  of  impeachments. 
3.  Tlie  court  of  appeals. 
S.  The  supreme  CMXirt. 
4.  A  circuit  court  in  each  county. 
5.  A  court  of  oyer  and  torminer  in  each  county.  (1) 

1.    !n  New  Yorlt  Conntj'  Tegulatvd  by  ^  150ft— 1618  Consol.  kct. 
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6.  The  court  of  common  pleas  for  the  city  and  county 

of  New  York. 

7.  The  superior  court  of  the  city  of  New  York. 

8.  The  court  of  general  sessions  of  the  peace  in  and  for 

the  city  and  county  of  New  York.  (1) 

9.  The  superior  court  of  Buffalo. 

10.  The  city  court  of  Brookljm. 

11.  The  city  court  of  Long  Island  city. 

12.  The  city  court  of  Yonkers. 

13.  A  county  court  in  each  county,  except  New  York. 

14.  A  court  of  ses»ous  in  each  county,  except  New 

York.  (2) 
5  Con-  15.  The  marine  court  of  the  city  of  New  York.   (3) 

ict  16.  The  mayor's  court  of  the  city  of  Hudson. 

17.  The  recorder's  court  of  the  city  of  Utica. 

18.  The  recorder's  court  of  the  city  of  Oswego. 

19.  The  justices'  court  of  the  city  of  Albany. 
801  A  surrogate's  court  in  each  county. 

tb.  N.         §  3*  [Am'd  1877.]    Each  of  the  following  courts  of  the 
State  is  a  court  not  of  record :  * 

1.  Courts  of  justices  of  the  peace  in  each  town,  and  in 
certain  cities  and  villages. 

3.  Ck>urts  of  special  sessions  of  the  peace  in  each  town, 

and  in  certain  cities  and  villages.  (4) 
8.  The  district  courts  in  the  city  of  New  York.  (5) 

4.  The  police  courts  in  certain  cities  and  villages.    (Q 

5.  The  justices'  court  of  the  city  of  Troy. 

6.  The  municipal  court  of  the  city  of  Rochester. 
2.121S        §  ^  lAm'd  1877.]    Each  of  those  courts  shall  continue  to 
^nsol!   exercise  the  jurisdiction  and  powers  now  vested  in  it  by  law, 

according  to  the  course  and  practice  of  the  court,  except  aa 
T.  342.   otherwise  prescribed  in  this  act. 

abtici;e  second. 

OSNSBAIi  POWEBS  Ain>  ATTBIBUTES  OF  THE  COTTBTa 
2  S.  The  sittlugs  of  courts  to  be  S 17.  Rulea  of  courts  of  record, 

pablio.  ijow  made  and  reTiaed. 

6.  Courts  not  to  ait  on  Sunday,  18.  Rules  to  be  publiiihed. 

except  in  special  cases.  19,  Courts  to  order  calendar 

7.  Gtoneral  povers  of  courtsof  printed. 

record.  20.  Expense  to  be  a   county 

8.  Criminal     contempts     de-  charge. 

fined.  21.  Certain    papers    may    be 

9.  Punishment    for  criminal  destroyed. 

contempts.  22.  Writs,  etc.,  in  name  of  the 

10.  Such  contempts  in  view  of  people,  and  in  English; 

court;  how  punished,  etc.  abbreTiations. 

11.  Bequisltea  of  commitment.  23.  Id.;  teste  and  return. 

12.  Preceding  sections  limited.  21.  Id.;  to  be  subscribed  or 

13.  Indictment,  if  offence  is  in-  Indorsed.     When  error, 

dlctable.  etc.,  not  to  vitiate, 

14.  Contempts  punishable  olv-  25.  No  discontinuance  by  rea- 

Illy,  son  of  vacancy,  etc. 

15.  No  punishment  for    non-  26.  In  New  York,  one  Judge 

payment  of  interlocutory  may   continue   proceed- 

oosts.  ings  commenced  before 

16.  Id.;  money  due    upon  a  another. 

contract. '_ 

1.  Regulated  by  H  1514—1540  Consol.  Act. 

2.  See  note  4  below. 

8.  Now  called  the  "city  court  of  New  York"  L.  1883 ,  c.  26. 

4.  In  New  Yori  County  regulated  by  |  J  1569-1593  Consol  Act. 

6.  See  J  3215  poat. 

«,  In  New  York  (bounty  regulated  byH  1841-1568  Consol.  Act. 

*Tbe  "Uanicipal  Ooart  of  the  city  of  Syracuse"  established  by  L. 
J893,  c,  SO. 


{27.  Provisions  rnspecting  the  {  29.  (Repealed  1893.] 

seals  of  courts.  30.  N«w  avaia. 

78,  Sesis  of  couaties. 

§  5.  [Am'd  l.STi).]  The  sittings  of  every  court  w-ithin  this 
•^Btate  shall  he  public,  and  every  citizeu  n)uy  freely  utteud  the 
same,  except  tliat  in  all  pnK»edmgTi  and  trials  in  cases  for 
divorce  ou  aecount  of  adiul<*ry,  seducUou,  abortitm,  rape,  as- 
sault with  intent  to  commit  rape,  criniiual  conversation,  and 
"ba-stardy,  the  court- may,  in  its  discretion,  exclude  therefrom 
all  pei'sou.i  who  arc  not  direclly  interested  therein,  excepting 
jurors,  witnesses  and  oHlcers  of  the  court, 

§  3.  A  court  shall  not  be  opened,  or  transact  uny  business 
on  Sunday,  except  to  receive  a  vernict  or  discharge  a  jury. 
Au  adjoummeut  of  a  court  on  Siilunlay,  unless  made  after  a 
cause  has  been  conuiiitt<:«I  to  a  jury,  must  be  to  some  other 
day  than  Sunday.  But  tliis  section  does  not  prevent  the  exer- 
cise of  the  jurisdiction  of  a  magistiiite,  where  it  is  necessary 
to  pre-sen-e  the  j>cace,  or,  in  a  criminal  case,  to  arrest,  com- 
mit or  discharge  a  person  charged  with  an  offence. 

S  7.  A  court  of  record  hu.s  p<>wer :  I  18TO  Om 

1.  To  issue  u  Bubpicaa,  retjulriup  the  attendance  of  a  person  '"'i.^?*;,,^ 
foimd  in  the  State,  to  testify  in  a.  oanse  pendiap  in  that  court ;  83  N.  Y.  UM 
subject,  however,  t«  the  limitatiuus,  prescribed  by  l*w,  with 
respect  to  the  portion  of  the  State,  in  which  the  process  of  a 
local  court  of  record  may  be  served. 

2.  To  udmiuister  an  oath  to  a  witness,  in  the  exercise  of  the 
powers  and  duties  of  the  court. 

3.  To  devise  and  make  new  process  and  fonna  of  proceed- 
jngis  necessai'y  to  carry  into  effect  the  powers  and  junsdiction 
possessed  by  it. 

§  8.  A  court  of  record  has  jxivver  to  pimish  for  a  criminal  i  '♦'*  "*" 

contempt,  a  person  guilty  of  either  of  the  following  acts,  and  *«  iivl^''i 

no  others :  101  N  v'a« 

1.  Disorderly,  contemptuous,  or  insolent  behaviour,    com-  24NY.8t«ti 

mittcd  during  its  sitting,  in  its  immediate  view  and  pi-csence,  R«p.292. 

and  directly  tending  to  interrupt  its  proceedings,  or  to  impair  183  N.y.ai- 
the  respect  due  to  its  authority. 

3.  Breach  of  the  peace,  noi.se,  or  other  disturbance,  directly 
tending  to  tntemipt  its  proceedings. 

S.  Vfuful  disobedience  to  its  lawful  mandate. 

4.  Kesistance -wilfully  offered  to  its  lawful  mandate.  aaHun  «M 

5.  Contimiacious   and  unlawful   refusal  tube   sworn  as  a   '»<"*"">''" 
witness  ;  or,  after  being  sworn,   to  answer  any  legal   and 
proper  interrogatory. 

0.  Publication  of  a  false,  or  grossly  inaccurat-e  report  of  its 
proceedings.  But  a  court  cannot  punish  as  u  ctmfeinpt,  the 
publication  of  a  true,  full,  and  fair  report  of  a  trial,  argument, 
decLsion,  or  other  proceeding  therein. 

§  9.  Punishment  for  a  contempt,  spe^jiBed  in  the  la.st  seo 
tion,  may  be  by  flne,  not  exccedmg  two  hundred  and  fifty 
dollars,  or  by  imprisonment,  not  exceeding  thirty  duy.s,  in  the 
jail  of  the  county  where  the  court  is  sittiuK,  or  both  in  the  dis- 
cretion of  the  court.  AVhere  a  pei-stin  is  committed  to  iidl,  for 
th(3  non-payment  of  such  a  flne,  he  must  be  discliargea  at  the 
expiration  of  thirty  days ;  but  where  he  is  also  committed  for 
a  uefliiite  time,  the  thirty  days  must  be  computed  from  the 
expiration  of  tiie  dellnite  lime. 

^      §  10.  Such  a  contempt,  committed  in  the  immediate  view 
Lnnd  presence  of  the  court,  may  be  punished  suiumartt^  *,  'wVmh 
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not  so  committed,  the  party  charg-ed  must  be  imtifled  of 
aocusatioti,  and  hiive  a  reasonable  time  tu  make  ii  defenu 

§  1 1.  WJiere  a  [wrson  is  committed  for  such  a  cont. 
the  pHrticular  circmn.stu.ucBS  oT  his  offence  must  be  set! 
ill  the  mtLudute  of  c<jimuitmeut. 

§  12.  The  last  four  sections  do  not  extend  to  a  specialj 
oeedinK  to  punish  a  person,  in  a  case  specified  in  section  r 
teen  of  this  act. 

S  13.  Punishment  for  a  cxintempt,  as  prescribed  in  uu 
ticle,  dues  nut  bar  an  indictment  for  the  snine  offenoe. 
where  a  person  wlio  hiui  been  so  punished  Is  convicted  on 
an  indictment,  the  court,  in  sentencing  him,  must  take 
consideration  the  previous  punishment. 

§  14.  A  court  of  record  has  power  to  punish,  by  fine  an« 
prisonment,  or  either,  a  neglect  or  violation  of  duty,  or  < 
inisconductj  by  which  a  right  or  remedy  of  a  psu-ty  to  a 
act  iou  or  special  proceeding,  pending  in  the  court  may  b 
fcated,  impaired,  impeded,  or  prejudicL-d,  in  cither  oi  th* 
lowing  cii&es : 

1.  All  attorney,  counsellor,  clerk,  sheriff,  coroner,  or 
person,  in  any  manner  duly  selected  or  upiM>inted  to  pci 
a  judicial  or  ministerial  ser^'ice,  for  a  tiiiabehavior  in  his 
or  trusfcj  or  for  a  wilful  neglect  or  violation  of  a  duty  thei 
or  for  disobedience  to  a  lawful  mandate  of  the  court,  or  u 
judge  thereof,  or  of  an  officer  authoracd  to  perform  the  dul 
of  such  a  judge. 

2.  A  party  to  the  action  or  special  proceeding,  for  putting 
in  fictitious' bail  or  a  flctitiwia  surety,  or  for  any  deceit  or 
abuse  of  a  mandaio  or  pixiceeding  of  the  court. 

3.  A  party  to  the  action  or  special  proceeding,  an  attfiniey. 
counsellor,  or  other  person,  for  the  non-payment  of  a  sum  or 
money,  ordered  or  adjudged  by  the  court  to  be  piUd,  in  a  case 
where  by  law  ejcecution  cannot  be  awarded  for  the  collectioa 
of  such  sum ;  or  for  any  other  disobedience  to  a  law£\il  man- 
date of  the  courU 

4.  A  person,  for  assuming  to  be  an  attorney  or  counsellor,  or 
other  offlcer  of  the  court,  imd  acting  iis  such  without  author- 
ity ;  for  rescuing  any  property  oi-  pnrsou  in  the  custody  of 
an  olHcer,  by  virtue  of  a  mundate  of  the  court;  for  unlawfully 
detaining,  or  fraudulently  and  willfully  preventing,  or  dis- 
abling from  at  tending  or  testifying,  awitnesaor  a  party  totiM 
action  or  special  proceeding,  while  going  to,  remaining  at,  or 
returning  from,  the  sitting  where  it  is  noticed  for  trial  or  bear> 
ing ;  and  for  any  other  unlawful  interference  with  the  proc«ed- 
li^  therein. 

^5.  A  person  subpoenaed  as  a  witness,  for  refusing  or  neglect- 
ing to  obey  the  subixena,  or  to  attend,  or  to  be  sworn,  or  to 
answer  as  a  witness.  ^" 

6.  A  person  duly  notified  to  attend  sis  a  juror,  at  a  tei 
the  court,  for  improperly  conversing  with  a  party  to  a 
tion  or  specittl  proceeding,  to  bt>  tried  at  that  term,  or 
any  other  person,  in  relation  to  the  merits  of  that  actio! 
special  proceeding;  or  for  receiving  a  coniniunication  f 
any  person,  in  relation  to  the  merits  of  such  an  actio) 
special  proceeding,  without  immediately  disclosing  the 
to  the  court* 

7.  An  inferior  magistrate,  or  a  judge  or  other  officer  of 
inferior  court,  for  proceeding,  ctmtrury  to  law,  in  a  cause 
matter,  which  has  been  removed  from  bt8  jurisdiction  to  ' 


Burt  inflicting  the  i>unishmcnt  •  or  for  disobedience  to  a  law- 
il  order  or  other  mandat-e  of  the  latter  court. 
S.  In  any  other  case,  where  an  uttncbment  or  any  other  pro- 
■cdin":  to  punish  for  a  contempt,  hiis  be<?u  Ufiually  adopted 
id  pra<-ticed  in  a  court  of  rec-ord,  to  enforce  a  civil  remedy 
'  u  i>urty  to  an  action  or  special  proceeding  in  that  court,  or 
I  protect  the  right  of  a  party. 

Sfi  15.  [ylni'rf  1877.]  But  a  person  shall  not  be  arrest^l  or 
irisoncd,  for  the  non-pnyment  of  costs,  awarded  otherwise. 
1  by  a  ftnal  judgment,  or  a  finid  onk-r,  made  in  u  special 
toeeding  instituted  by  state  writ,  except  where  an  attorney, 
jnseUor,  or  other  officer  of  the  court.,  is  ordered  to  pay  costs 
misc<  induct  as  tHich,  or  a  witness  is  ordered  to  pay  costs  on 
attachment  for  non-attendunce. 

ElO.  Except  in  a  case  where  it  is  otherwise  specially  pre- 
l>ed  by  law^,  a  person  shall  not  bo  arrested  or  imprisoned 
disobedience  to  a  judgment  or  order,  requiring  (he  pay- 
it  of  money,  due  upon  a  contract,  express  or  implied,  or  as 
paogcs  for  non-performance  of  a  contract 

t  17.  [.4m'd  1877.]  The  general  term  jastices  of  the  su- 
inie  court,  and  the  chief  judges  of  the  superior  city  courts, 
et  meet  in  couveution,  at  the  eapitoL  in  tiie  city  of  Albany, 
the  first  Wednesday  of  October,  1S77,  and  eVeiy  Bccond 
ir  thereafter.  The  c<iDveiiti«ii  must  eslalilish  rules  of  prac- 
e,  not  inconsistent  with  this  act,  which  shall  be  binding  U]xin 
hci.iurts  of  record,  except  the  court  for  the  trial  of  imiicach- 
mts  and  the  court  of  appeals.  A  majority  of  the  members 
the  convention  constitute  a  quorum.  The  rules  thus-  estab- 
md  are  styled  in  this  act,  "  the  general  rules  of  practioe." 

18.  A  rule  thus  established,  or  a  general  mlc  or  order  of 
court  of  appeals,  docs  not  take  effect,  until  it  has  b^-en 
}llsbed  in  the  newspaper  published  at  Albany,*  in  which 
al  notices  are  required  by  law  to  be  published,  once  in  each 
;k  for  three  successive  weeks. 

•  19.  Thesupremecourt,  a  superior  citycourijor  acounty 
Ert  may,  from  time  to  time,  by  order,  reouire  the  eterk  to 
■use  to  be  printed  for  the  u.se  of  the  mcmoera  and  officers 
pereof^  the  necessary  copies  of  the  calendar  of  causes,  pre- 
ared  for  a  term  of  the  court,  or,  in  the  supreme  court,  for  the 
Ircuit  court.  But  this  section  does  not  apply  to  the  city  and 
uuuty  of  New  Yorlc 

§  20.  The  expense  of  printing  the  copies  of  the  calendar 
)r  a  term,  shall  bo  a  charge  upon  the  county  in  which  tho 
jrm  is  held  ;  and  must  bo  audited,  allowed  and  paid,  by  the 
Mird  of  supervisors  thereof,  in  like  manner  as  other  contin- 
pit  county  charges. 

:  21.  A  superior  city  court  may,  from  time  to  time,  by  an 
er  made  at  general  term,  direct  the  clerk  of  the  court,'aDd 
supreme  court,  at  genenil  term,  may,  by  a  like  order,  di- 
pt a  county  clerk,  to  destroy  any  of  the  following  papers, 
»  filed,  or  hereafter  to  be  flled  in  his  olllccj  which  the  court 
pms  to  have  become  useless,  to  wit :  ploadmgs,  or  copies  of 
lading  furnished  for  the  use  of  the  court ;  jury  panels ;  re- 
iws  ot  inferior  cfmrts,  which  have  been  emwaied  in  judg- 
nt-reoords  or  judgment-rolls ;  inkee)>erK'  licenses,  ten  years 
I ;  and  returns  of  election  district  canvassers,  twenty  years 
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old,  which  have  been  copied,  pursiiunt  to  law,  into 
servfid  in  his  office.  But  this  provisiiou  doos  not  aiitbo 
desti-uction  of  a  jtidginont-roll,  ov  a.  piipur  incorporate 
ceasary  to  be  incorporated  into  a  juaguicnt-roli. 

§  22.  Except  where  it  is  otherwise  specially  prescr 
law,  a  writ  or  other  process  must  be  in  the  name  of  th< 
of  the  State,  and  each  writ,  process,  record,  pleading  t 

Sroceedin^  in  a  court,  or  tel'ore  an  oltlcer,  must  be 
n^lish  language,  and,  unless  it  is  oral,  made  out  on  p 
parchment,  m  a  fair  legible  character,  in  words  at  long 
nut  abbreviated.  But  the  pix)per  and  known  names 
oesa,  and  technical  words,  may  be  expressed  in  appi 
limguage,  as  now  is,  and  heret<il'orehas  iHien  customar 
abbreviations  as  are  now  commonly  employed  in  the! 
language  may  be  used ;  and  numbers  ruuy  be  expre 
Arabic  figures,  or  Rom;m  numL-rals,  in  the  customary  n 

§  23.  A  writ  or  other  proces-s,  issued  out  of  a  com 
cord,  must  be  tested,  except  where  it  is  otherwise  k 

Srescribcd  by  law,  in  the  name  of  a  judge  of  the  court, 
ay :  must  be  returnable  within  the  time  prescribed 
or,  ir  no  time  is  prescribed  by  law,  within  the  time  ( 
the  court,  and  therein  specified  for  that  purpose ;  ani 
returnable,  must,  tog-ether  with  the  return  thereto, 
with  the  clerk,  unless' otherwise  specially  pres-cribed  b 

§  24.  A  writ  or  other  process,  issued  out  of  a  com 
cord,  must,  before  the  delivery  thereof  to  an  offlce 
executed,  bo  subserilHid  or  indoi-sed  with  the  name  o: 
fleer  by  whom,  or  by  whose  direction  it  was  granti><; 
attorney  for  the  party,  or  the  person  at  whose  mstanc 
issued.  A  writ  or  other  process  thus  subHoriln-d  or  ii 
is  not  void  or  voidable,  by  reason  of  haviiijjT  ucjsealor 
seal  theref  )n,  or  of  any  mistake  or  omission  in  the  teste 
or  in  the  name  of  the  clerk,  unless  it  was  issued  by  sp 
dor  of  the  court, 

§  25.  lAin'd  1.S7T.}  An  action  or  speciiil  proceed! 
or  criminal,  in  a  court  of  record,  is  not  discfjntiuued 
caucy  or  change  in  the  judges  of  the  ccmrt,  or  by  the  re 
or  rcuppoiiitmetit  uf  a,  judge ;  but  it  irmst  be  continue 
and  detcrminc<l,  by  the  c(juit,  a.s  constituted  at  the  tin 
hearing  or  detenniiiation.  After  a  judge  is  out  of  i 
may  settle  a  ease  or  exceptions,  or  make  any  retum 
oeediugs,  had  before  him  while  he  was  in  otUeej  and 
compelled  so  to  do,  by  tho  court  in  which  the  action  o 
proceeding'  is  pcadLing. 

§  26.  [.4m'd  18!tOJ  In  the  city  and  county  of  TTri 
and  in  the  county  of  Kings,  a  special  proceeding  instil 
fore  a  judge  of  a  court  of  record,  or  a  proceeding  con 
before  a  judge  of  the  court,  out  of  court,  in  an  action 
ial  proceeding  i>ending  in  a  court  of  record,  may  be  o 
from  time  to  time,  before  one  or  more  other  judg^e 
same  court,  with  like  effect,  as  if  it  had  been  insti 
commenced  before  the  judge  who  last  hears  tho  same 

§  2Y.  Tlie  seal  of  the  court  of  appeals,  and  of  ea 
court  of  record  in  the  State,  now  iii  use,  shall  contii 
the  seal  of  the  cfiurt  in  which  it  is  in  use  ;  and  the  ( 
by  the  county  clerk  of  each  county,  shall  continue  t 
seal  of  the  supreme  court,  of  llie  circuit  court,  of  the 
oyer  and  tcr;"iner,  ia  that  c<junty,  and,  except  in  the 
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ifNew  York,  of  the  county  court  and  court  of  sessions, 
courfty.  Tbo  Heal  of  the  surrogut-o  of  each  county 
itiiiue  to  be  the  seal  of  the  surroeute's  court  of  that 
und  must  be  used  us  such  by  uu  offlccr,  who  di&cbarg- 
luliesof  the  surrogate.  Adeseriptioii  of  each  of  the 
pcified  in  this  section,  must  be  de^ioKlted  and  recorded 
>fflee  of  the  Seorctury  of  Stiite,  unless  it  has  already 
Qc;  and  must  remain  of  record. 

.  The  seal  kept  by  a  county  clerk,  us  prescril^d  iu  the 

aon,  shall  continue  to  be  the  seal  of  the  county,  and 

used  by  Mm  where  he  is  required  to  uae  an  oiDcial 

,     [Repealed  by  Statutory  Constmctioa  Law.     L. 

.  When  the  seal  of  a  court  is  so  injured,  that  it  can- 
oonvenieuliy  used,  the  court  inu.st  cause  it  M  be  de- 
;  aud  when  the  seal  of  a  court  is  lost  or  dcsti-oyed.  the 
list  cause  a  new  seal  to  be  made,  similar  in  all  respects 
inner  seal,  which  sliall  bectmie  the  .neiil  of  the  court, 
lense  of  a  new  seal  for  a  county  clerk,  a  surrogate's 
r  a  local  court  m  a  city,  tnust  be  paid  as  part  of  the 
■nt  expenses  of  the  county  or  of  the  coui-t:,  as  the  case 
.  The  expense  of  a  new  seal  for  any  other  court  must 
from  the  State  treasury. 

ARTICLE  THIRD. 
.^NEOtis  Pbovisioxs  Relatino  to  thb  SrmNGS  or 

TfflE  COUHT.I. 


{  10.  Jurlgc  may  change  place  for 
lioMlnn  court  of  record. 

41.  Actual  Hea.sian  may  he  ad- 

journed to  anolhor  place. 

42.  Place  for  holding  courts  in 

the  city  uf  Mew  York,how 
changeii. 

43.  When  oourtrhouBO  ia  iinflt 

to  hold  court,  annther 
place  to  be  appainled. 

44.  No  action  or    epeoiaL    pro- 

o«ediD|{  ahated,  etc.,  by 
failure  or  adjuurninuat  of 
court. 

45.  Trial  once  comnooacedmay 

be  oonlinuod  b«yoad 
term. 


nan.  fuel,  etc.,  hotrfurn- 

ihed. 

liquors,  etc.,  to  be  sold 

1  coart-hooic. 

laity. 

aurament  of  court  to  a 

iture  day. 

oarnment  to  next  day, 

idge  not  appenrini;. 

,ge   directing   adjoura. 

lent 

sea     tried      elsewhere 

lan  at  court-house. 

■ernor      raay      chanRe 

lace  for  holding  oourta 

f record. 

b  appoiDlment,  etc.,  to 

e  recorded  and  piiblish- 

d. 

.  Except  where  other  provision  is  made  therefor  by 
I  board  of  super\'i.sors  of  each  county  must  provide 
irt  of  record,  upixjinted  to  be  held  therein,  with  proper 
iveoient  roonxs  and  furniture^  together  with  attend- 
d,  liirhts.  and  stationery,  suitiible  and  RulTlcient  for 
.saotion  of  its  iiusiuess.  If  the  sujwrv'isors  neglect  so 
he  court  may  order  the  shcrilT  to  make  the  requisite 
n;  and  the  expen.se  incurred  by  him  iu  carrying  the 
Lto  effect,  when  ccrtitlcd  by  the  court,   is  a  county 

.  [Am'rf    1H77.]     Strong,    spirituous,    or    ferment'ed 
ae,  shall  not,  on  aav  oreteace  whatever,  be  sold*. 
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within  a  building  established  as  a  court-house  for 
courts  of  rt'cord,  while  such  a  court  is  sitting  thereia. 

§  33.  A  person  violtttiujr  the  last  section  is  guilty  of 
dcinetiQor. 

^  34.  A  general,  special,  or  trial  term  of  a  court  of 
Y.185.  luiiy  bo  adjourtiod,  from  day  tc>  day,  or  to  a  specified 
day,  by  an  L-iit.ry  in  the  miuutcs.  Jurors  may  Iw  druM 
anil  iiotiticd  to  attend  a  term  so  adjourned,  and  caw 
be  noticed  for  a  trial  Ihercut,  a*  if  it  was  held  by  origil 
pointmentw  Any  judge  of  the  court  may  so  adjourn 
thereof,  in  the  absence  of  a  sufBcieut  number  of  judges 
the  term. 

§  35,  {Am'd  1*77.]  If  a  judo;p,  authorized  to  hold 
of  a  court,  does  not  eonie  to  Ih*"  pluce  where  the  ternl 
pointed  to  be  held,  before  four  o'clock  in  the  afternoon 
day  so  appianti'd,  the  KheritT  or  <"lerk  must  then  op 
term,  ami  forthwith  adjourn  it  to  nine  o'clock  in  the  Ul 
of  the  next  day.  If  suchajudf^e  attends  by  t'ouro'd 
the  afternoon  of  the  seeouu  day,  he  must  open  tha 
otherwise  the  sheriff  or  the  clerk  must  ad joani  it  withol 

^  36.  t.4»(.'d  1877.]  If,  before  four  o'clock  of  the 
day,  the  sheriff  or  the  clerk  ivceives  fn.im  a  judge,  uati 
toliold  the  term,  a  written  direction  to  adjourn  the  tet 
future  day  certain,  he  must  adjonni  it  necordiagly,  ins 
adjourning'  it  as  preacrilted  in  the  last  section.  'Hie  dl 
must  be  entered  in  the  minutes  as  an  order. 

^Hun,  12.  1^  37.  The  parties  to  an  action  or  special  proceediq 
ing  in  a  court  of  record,  may,  with  the  consent  of  tb 
who  is  to  try  or  hear  it,  witliout  a  jury,  stipulate  ini 
that  it  shnll  be  tried  or  heard  and  determined,  elsewb« 
at  the  court-house.  The  slipuhition  must  .specify  the  . 
trial  or  hearing,  and  must  be  flfed  in  the  olllee  of  tha 
and  the  trial  or  hearing,  must  be  bmufrht  nu  upon  t' 
notice,  unless  otherwise  provided  in  the  stipuhition. 

§  38.  If  the  Grovornor  deems  it  re<iuisite,  by  r 
war,  pfstileuce,  or  other  public  calamity,  or  tha 
thereof,  that  the  next  ensuing  term,  or  the  next  ens. 
jourued  silting',  of  the  court  of  appeals,  or  that  tt 
ensuing  term  of  anjr  other  coa  it  of  record,  appoinU 
held  elsewhere  than  in  the  city  of  New  York,  should 
al.  a  place,  other  than  that  where  it  is  appointed  to  be 
may,  by  prociamation,  appoint  a  different  place 
district,  for  the  holding  thereof ;  and  at  any  time  til 
he  iiray  revoke  tlie  ap]Kjintmeut,  and  ajipoiiit  anothd 
or  leave  the  term  to  bo  held  at  the  place  where  it  wo« 
been  held,  but  for  his  appointiiieut. 

§  39.  Such  an  appointment  or  revocation  must 
the  hand  of  the  Uovcriior,  aufl  tiled  in  the  office  of  Ul 
tary  of  State  ;  it  must  be  published  in  such  uewspaji 
for  such  time,  as  the  Governor  directs ;  and  the  ezi 
the  publication  must  be  paid  out  of  the  State  treasurj 

§  40.  Ifamaligiiant,  contagions,  or  epidemic disea 
at  the  plnce,  where  a  t^rm  ora  court  tif  rein.ird  is  ai 
to  he  neld,  and  the  (Jovernor  has  not  !ii)])ointed,  ui 
last  two  sections,  another  place  to  hold  the  same,  tb 
or,  i  f  there  are  two  or  more,  the  chief  or  presidio 
designated  to  hoii^  •■''■»  term,  may,  by  order,  direct 
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l»e  held  at  another  place,  designated  bvhim,  within  the 
net  for  which  it  m  to  be  held.  The  order  must  be  forth- 
b  Hied,  in  the  office  of  the  clerk  uf  the  county  where  the 
n  Wiui  to  be  held,  iind  published  in  siieh  newspapers,  and 
»ich  a  tune  as  the  jud^edirerfs  therein;  and  thereafU>r 
^vemor  shiill  not  appoint,  atiotlier  place,  for  holding  thut 

'41.  [jl»i-fl  1891.] 

If,  during'  the  actual  session  of  a  term  of  acourt  of 
Drd,  the  judi;e.  or  a  niujority  of  the  judges,  hf.ldiiig-  the 
le,  deem  it  inexpedient,  by  reason  of  war,  pestilcuce  or 
Br  PubUe  caliuuity,  or  the  danger  thereof,  or  for  want  of 
able  aeeommodation,  that  the  tcnn  should  be  eontinued 
the  place  where  it  is  then  beinft  held,  the  court  miiy,  by 
er,  adjuui-ii  the  term,  to  beheld  at  any  other  time  and 
se  within  its  district.  The  court  tiiuy  lilso,  iu  its  discre- 
I,  where  the  parties  to  an  action  file  a  stipulation  that 
same  be  tried  at  n  plueo  within  the  county  where  said 
on  i.H  triable,  other  than  the  coui-t-house,  adjourn  the  term 
|Uch  place  for  the  trial  of  said  notion.  Notice  of  such 
Ldjournmenttuust  be  given  .is  the  couj-t  directs  by  the  order. 

42.  The  mayor,  or,  in  case  of  his  absence,  or  other  dis- 
Itv.  the  recorder  of  the  city  of  Ne>v  York,  may,  by  pro-   ||  ng,  IcnO 
ttation.  direct  that   the  next  en^iumg  term  of  any  court,    isne,     Coo- 
►r  than  the  court  of  appeals,  apix>intcd  to  be  held  in  that  ""l-  -*"*- 
'.  shall  be  held  in  aiiv  building^,  within  the  city  of  New 
X,  other  than  the  building-  where  the  same  is  regularly  to 
held,  if,   in  his  opinion,   war,  pestilence,   or  other  public 
mity.  or  the  danger  thereof,  or  the  destnietion  or  mjury 
be  buihliu^,  or  the  wimt  of  soitable  accnminodution,  ren- 
I  it  uece-ssary  that  si>tiie  other  place  should  be  selected. 

>  proclamation  must  lx«  published  in  two  or  more  daily 
*papers,  published  in  the  city  of  New  York. 

,  43.  If  the  building  established  as  a  court  hou.se  in  any 
Sr  county  is  destroyed,  or  is,  for  any  cause,  unsafe,  i neon- 
Sent,  or  unfit  tor  holding  court,  therein,  the  county  judge 
be  county  may,  b^  an  order  filed  in  the  office  of  the  clerk 
Ibe  county,  appomt  another  buildini;  in  the  vicinity  for 
|>orarily  holding'  court-s.  The  building  so  appointed  be- 
lts the  court  hou.se  of  the  county,  fi>r  the  time  being ;  and 
bess  transacted  therein  has  the  same  effect,  as  if  it  was 
Isacted  at  the  usual  place. 

'44.  When  a  term  of  court  fails  or  is  adjourned,  or  the    ,  i39o^5b 
I  or  place  of  holding  the  .same  is  chtm^ed,  as  prescribed  in    Jq!.  Act. 
chapter,  an  action,  special  proceeding,  writ,  process,  re- 
Usance,  or  other  prot^eeding,  civil  or  criminal,  returnable, 

0  be  heard  or  tried,  at  that  term,  is  not  abated,  disoon- 
WSd,  or  rendered  void  thereby  ;  but  all  persons  are  bound 
Bppear,  and  all  proceedings  must  be  had,  at  the  time  and 

e  to  which  the  term  is  ad jiiumed  or  changed,  or,  if  it  fails, 
>c  next  tcnn,  with  like  effect  as  if  the  term  was  held,  as 
inally  appointed. 

■45.  Where  the  trial  or  hearing  of  an  issue    of    fact,    j  jjgo  co^, 
W  in  an  action  or  special  proceeding,  civil  or  criminal,  has    eol.  Act 

1  commenced  at  a  term  of  a  court  oi  record^  it  may,  not- 
btanding  the  expiration  of  the  time  appointed  for  the 

>  to  continue,  be  continued  to  the  eoiupletiou  thereof ; 
Hding,  if  the  cause  is  tried  bj'  a  jury,  all  pr<  )ei'cd\ngH  VjAteu 
*in  until  the  actual  dischurge  of  the  jury;  or,  it  it  \s  tried 
he  cou/t  without  a,  jury,  unliJ  it  is  Anally  submitted  lor  vt 
IKUI  upon  the  merits. 
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judge  not  In  p( 
cause  wliich  In 
fore  him.  i 

Ju.lije  DOC  to  till 
Hdriee  in  certi| 

52.  Sabetitutiou   of 
for    anoUier 
prncncdinn;. 

63.  Proceedinga     bel 
Bii(ale<l  offlcPFj 

Si.  Jndi^e  to  tile  oef 
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Asnixi  L  General    poweia,   datiea,   li«bilft>e.i,    and 
judges  and  oflicerK  aetinK  judicially. 

!.  Attorneyaand  coun^cIlnr^Bt  Inir. 

3.  Oeaeral  prori^iona  com-eraiDg  certain  miniatafi 
coooected  wiib  ili«  admlDistratioa  of  jU4 
epecial  prorMions  concerning  officers  of  tb^ 
lion,  attached  in  two  or  more  courts. 

ARnCLE  FIRST. 

Gkitkral.  Powkbs,  Duties,  LixBiunKS,   juro  Diaj 

or  JinxjES,  A..>n)  OrwacKS  actixo  Judiciau 

46.  Judge  not  lo  sit  where  he  ia 
a  party,  etc.,  or  haa  not 
heard  arirument. 

47.  Judge  not  to  be  iQlerest«d 
in  co^ta. 

48.  Disability  of  judge  in  cer- 
tain appeals. 

49.  Judee  or  judge's  partner 
not  to  practice  in  his 
court. 

50.  Jndice'smrtnernrclprknot 
to   practice  before  him; 

§  46.  lAm'd  IfifSi.}    A  judM  shall   not  sit  as 
take  aiiy  paii;  iq  the  dccislou  of,  a  cause  or  matter  to 
i.s  a  partyj  or  in  which  he  has  beeu  attorney  or  coug 
wliich  he  is  interested,  or  if  he  is  related  by  consanj 
affinity  to  anv  purtj'  Uj  the  ct^ntrovcrey  within 
degree.    The  ae(jrec  shall  be  asoert^iitied  by  ase«n4| 
the  judge  to  the  common  ancestor ;    and  descendi] 
party,  counting  a  degree  for  each  person  m  both  Lin 
ding- the  judge  and  party,  and  excluding  the  conunoni 
A  judge,  other  than  a  judge  of  the  court  of  appeals, 
,  decid^  or  take  part  in  the  deeisit)n  of  a  question  W 
.  argueci  orally  in  the  court,  when  he  was  not  present 
ting  therein  as  a  judge. 

§  47.  A  judge  shall  not,  directly  or  indirectly, 
ested  in  the  cjjsts  of  an  action  or  special  prficcedina 
before  him,  or  in  a  court  of  which  he  is,  or  is  entitlco; 
a  member,  except  an  action  or  a  special  proceeding  to 
is  a  party,  or  in  which  he  is  mterested.  ^ 

§  48.  Where  an  appeal  has  been  taCen  to  a-oou] 
mons,  in  which  a  town  in  the  county  is  interested,  a  J 
the  peace,  who  is  a  resident  of  that  tovs'n,  shall  not 
justice  of  scs.sions,  apon  the  hearing  of  the  appeal.  E 
^pci'itled  in  this  section,  a  judge  of  il  court  ot  record  il 
qualitiod,  from  hearing  or  deciding  an  action  or  spc) 
cecding,  matter,  or  question,  by  reason  of  his  being  f\ 
or  a  tax -payer  of  a  town,  village,  city,  or  county,  Ig 
therein. 

§  49.   A  JLidgi'  shall  not  practice  or  act  a.s  an  utb 
counsellor,  in  a  cuurl  nf  which  he  is,  or  is  entitled  to 
meinb<^r,  orina  cuMse  originating  in  that  court.  A  law'] 
of,  or  pei-soii  connected  in  law  business  with  a  judge,  a 
practice  or  act  a.s  an  attorney  or  cxjunscllor,  in  a 
which  the  judge  is,  or  is  entitled  to  act  as  a  memb 
cause  originating  in  that  court ;  excMipt  where  the  li 
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ber  of  a  court,  ex-offlcio,  and  does  not  ofPriate  or  take 
as  a  member  of  that  court,  in  any  of  the  proceedings 
lin.  An  exofBcio  judgi;  shall  not,  dirnctly  or  indirectly, 
itercsted  in  the  costs,  or  Hip  pompensot'orj  of  an  att<iniey 
uiisellor,  in  the  court  of  which  he  is  ex-offlcio  a  judge. 

BO.  [.4rn'rf  18T7.]  Tlic  I »w  partner  or  clerk  of  a  judge 
not  practice  before  him,  iia  nttomfv  or  ooutisellor  ia  any 
6,  or  be  eninloyt'd  in  any  cause  whlc'i  orijrinwtcd  before 
A  judge  sniill  not  act  as  attorney  <ir  eouiiKellnr  in  any 
Jo  or  special  proceeding,  which  has  '"cen  before  him  in  his 
lal  character. 

51.  A  judge  or  other  judicial  oWccr,  shall  not  demand 
ive  a  fee  DP  other  compensation  for  giving  his  advice 
matter  or  thio^  pending  Kiefore  turn,  or  which  he  has  rea- 
to  believe  will  bo  brougnt  befrr?  him  for  decision  ;  or  for 
laring  a  paper  or  otherproceoding,  relating  to  such  a  mat- 
»r  thing  ;  except  a  justice  rl  the  peace,  ma  cuso  where  a 
B  expressly  allowed  to  hjtu  by  law. 

62.  In  ca.'ie  of  the  dpi*h,  sickness,  resignation,  removal  34  Han.l.'Mi 

I  office,  aliSfnCti  fruin  'lie  county,  or  other  disability  of  on    14  Civ,  'PrO'  J 

er,  before  whom  a  suecial  pniceeding  has  bo'cn  instituted,    41. 

Pe  no  express  prov'siuti  is  iiuide  by  law  fur  the  coutiuuance 

eof,  it  may  be  continued  before  the  olTloer's  successor,  or 

other  officer  residing  in  the  same  county,  i>e fore  whom  it 

lit  have  been  originally  instituted  ;   or,  ir  there  is  no  such 

er  in  the  same  county,  before  an  officer  in  an  udioiiiiiig 

Ity,  who  would  originally  have  had  jurisclietiun  of  the  suiv 

'matter,  if  it  had  occurred  or  exibted  in  the  latter  county. 

63.  At  the  time  and  place  spcciflod  in  a  notice  or  order, 
a  party  to  apppur,  or  fur  any  other  proceeding  to  be 
"n,  or  at  the  time  and  place  spueitietl  in  the  notice  to  be 
n,  as  prescribed  in  this  section,  the  officer  suljstituted  as 
cribed  in  the  last  section,  or  iti  any  other  provision  of 
to  continue  a  special  proceeding  instituted  before  another, 
'  act,  with  respect  to  the  special  proceeding,  as  if  it  had 
i  originaJly  instituted  before  hiin.  But  a  proceeding  shall 
betaken  before  a  subslitutcd  otHceer,  at  a  time  or  place, 
IT  than  that  specified  In  the  original  notice  or  order,  until 
EC  of  the  substitution,  and  of  the  time  and  place  appoiuted 
fce  proceeding  to  be  taken,  has  been  given,  either  by  per- 
'.  service  or   by  publication,  in   sucn  manner  and   for 

time  as  the  sutetitutcd  officer  directs,  to  each  party 
may  be  effected  [affected]  tlieroby,  and  who  has  not 
eared  before  either  officer.  Where,  after  a  hearing 
been  commenced,  it  is  adjourned  to  the  next  judicial  day, 
day  to  which  it  is  so  adiourued,  is  regarded,  for  the  pur- 
s  of'^this  section,  as  the  day  speuifled  in  the  original  notice 
•der,  or  in  tlie  notice  to  appear  Ixjforc  the  substituted 
sr,  as  the  case  requires, 

54.  A  judge  of  u  court  of  record  must,  within  ten  days  7(1  n.T.^ 
'.r  he  enters  on  the  duties  of  hia  office,  make  and  si^n  a  cer- 
ate, stating  his  age,  and  the  time  when  his  official  tenn 
.  expire,  either  by  completion  of  a  full  term,  or  by  reasou 
She  disability  of  age,  prescribed  in  the  constitution.  The 
'Iflcate  must  bo  filed  in  the  office  of  the  Secretary  of  Stat^ 
must  keep  a  record  of  the  time  of  the  coiumencement 

termination  of  the  official  term,  of  each  judge  of  a  oourt 
ecord. 
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i  M.  Must  tveon  notice. 
6a.  R«iDOTalor8iupeQgi( 

to  operate.  , 

70.  Fiinishment  for  d«c4 
7t.  Id.;    for  wilful  d«lft« 

tion.  " 

72.  Attorney    not  to  lai 

nttme. 

73.  Id.;  not  to  buy  claim 

74.  Id.:  not  to  buy  auil« 

Rlly. 

75.  Penally. 

7C.  Limitation     of     pr4 
sections. 

77.  Same  rule  nrhen  p»rti 

eeutea  in  nersoD. 

78.  Partner  of  district  mjj 

etc.,  not  to  defenij 
culiona  I 

79.  Attorney  not  todafeif 

he  lug  been  puhlla 
cutor. 

80.  Pen  ally. 

8L  Limitation  of  prorloi 


2  fi&.  Party  may  appear  in  person 
or  hy  attorney. 

AS.  GxHtninationandttdmiasioa 
of  attorneys. 

67.  Rales,  how  changed. 

fiS.  Kx<-raplion!i  to  eradiiataaof 
certain  iaw  RchooU. 

69  Attorney's  oath  of  otfice,  and 
certificate  of  admissioo. 

SU.  Attorneys  re!<iding  in  ad- 
joining Slates. 

SI.  Clerics,  etc.,  nut  to  praoUce. 

62.  Id.;  an  loJtherifT,  eta. 

83.  None  but  attorneys  to  prac- 
tice in  New  York  and 
Kings  coanlies. 

M.  Penalty  for  »ltilBtion,orBiif- 
ferin$;  violation  of  last 
section. 

65.  Death  or  disability  of  attor- 

ney;  proceedings  there- 
upon. 

66.  Attorney  or  counsel's  com  - 

peusation. 

67.  Removal  or  euspenslon  tor 

malpractice,  etc. 

§  66.  A  party  to  a  civil  action,  who  is  of  full  agi 
prosecute  or  defeud  the  same  in  person  or  by  attorney, 
election,  uule&s  lie  luw  been  judicially  declared  to  be  in4 
tent  to  jnanugo  his  affairs.  Each  provision  of  tbil 
relating  Ui  the  conduct  of  un  action,  wut-reiu  the  attonj 
the  party  is  nientiotied,  includes  a  party  prosecuting  J 
fentiingfu  person,  uiiles."i  otherwise  sixjciallypre-scribedtl 
or  unless  that  consstructiun  is  mauifeslly  repupuatit  t 
context.  If  a  party  hits  an  attorney  in  the  action,  he  « 
appear  to  act  lu  person,  where  au  attorney  may  apf 
act,  either  by  special  provision  of  law,  or  hy  the  ooun 
practice  of  tiie  court. 

§  56.  lAmH  mSC.]  A  citizen  of  the  State,  of  fti 
hereafter  applying  to  be  admitted  to  pmctice  as  an  aU 
or  counsellor  in  the  courts  of  record  of  the  State,  na 
ezainiiied  at  a  eencrul  term  of  the  suprome  court  1 

iustices  holding  Uio  tt-mi,  or  a  conunittee  a|i()iiint.od  by 
f  it  is  found  that  such  person  has  ci implied  with  tM 
established  by  the  court  of  appeals  for  that    purposd 
such  person  ia  approved  by  the  justices  holding  the  t«jq 
good  character  and  learning,  the  court  must  direct  a 
to  be  entered,  statiugr  those  facts,  and  admitting  such 
to  praotico  as  an  sdtomey  and  counsellor  in  all  the  c 
record  of  the  State.     WhfrL'UiH)u,  after  qualifying 
Bcribcd  in  section  fifty-nine  of  this  net,  such  persnu  is 
to  practice  accordingly;  subject,  ueverthfle.s.s,  to 
or  removal  from  ofBce,  us  prescribed  by  law.     The 
sex  of  such  person  shall  oonstilutc  no  cause  for  refi 
person  udniiB.sion  to  practice  in  the  courts  of  retjord 
State  as  an  attorney  and  ccun-sellor 

§  67.  The  rules  established  by  the  court  of  appeals, 
ing  the  admission  of  attorneys  and  e^iuosellors  to  unM 
the  courts  of  r-'^nvri.  of  the  State,  shall  not  be  cshi    ' 
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jiended,  except  by  a  majority  of  the  iudfjcs  of  that  court, 
icopy  of  each  aincndnicnt  of  thcisc  ruk's  must,  within  flvo 
►ys  after  it  is  ailoptctl,  be  Uled  in  thf  ofHce  of  the  Secretary 
P  State ;  who  must  transmit  a  urinted  copy  thereof  to  the 
srk  uf  each  county,  and  to  the  pr«?Kiding  justice  of  the 
prenie  court,  in  each  judicial  department,  and  also  cause 
■  same  t<.i  be  published,  in  the  next  ensuing  volume  of  the 
iion  laws. 

[§  58.  [i-tm'd  1877,  1893.]  NothinR  contained  in  the  last 
to  sectloDB  pr.  vents  the  oourt  of  appenls  from  dispensiag, 
En  the  rules  eatablishe  I  br  r,  with  the  whole  ir  any  part 
of  the  stated  p  riod  of  clerk'flhjp,  reqiiiredfrora  nn  npplicdnt, 
«>r  with  an  examination, -where  the  applicant  ia  a  graduate 
of  the  Albany  Law  School,  the  law  department  of  Union 
Tluiver^ity,  or  of  the  law  deportment  of  the  UnivarHity  of 
the  City  of  New  York,  or  of  the  law  school  of  Colurabia  Col- 
lege, or  of  the  law  department  t  f  HniniUon  College,  or  of 
the  law  school  of  the  University  of  Buffalo,  and  the  New 
York  Law  School,  and  produces  his  diploma  npon  his  appli- 
cation for  admission. 

j;  59.  Each  pei-son,  admitted  as  prescribed  in  the  last 
.hree  sections,  must,  upou  hiij  adinis.sion,  take  the  Constitu- 
tional oath  of  office  in  open  court,  and  subscribe  the  same  in  a 
roll  or  book,  to  be  kept  m  the  supreme  court  for  that  purpose. 
fhe  clerk,  upon  the  payment  of  the  fees  allowed  by  law, 
Cnust  deliver  to  the  persiiu  admitted!,  a  certificate  luider  his 
k&nd  and  ufliciul  seal,  stulitig  that  such  pei-son  bus  Ijccn  so 
lxlmitt«d,  and  that  he  has  taken  and  subscribed  the  Constitu- 
tional oath  of  office,  as  prescribed  in  this  section. 

§  60.  A  person,  regularly  udniitted  to  practice  as  attor- 
ney and  counsellor,  in  the  courts  of  record  of  the  State, 
svtiosc  office  for  the  transaction  of  law  bu.sines.s  is  within  tha 
State,  may  practice  as  such  attorney  or  counsellor,  although 
tie  resides  in  an  adjoining  State.  But  service  of  a  paper, 
kvhioli  might  be  made  upou  liim  at  his  residence,  if  he  was  a, 
fesiilent  of  the  State,  may  lie  made  upou  liim,  by  depositing 
r^he  paper  in  u  post-<jfflce  m  the  city  or  town  where  his  office  is 
locatea.  propei-ly  inclosed  in  a  post-paid  wrapjjer,  directed  to 
hdm  at  nis  office.  A  .service  thus  made  is  eciuiva 
lonal  service  upon  hiuL 

55  Ol.  The  clerk,  deputy-clerk,  or  special  deputy-clerk  of  a 
Oourt  shall  not,  during  hfs  continuauce  in  office,  practice  as 
ittiorney  or  counsellor  in  that  court. 

§  62.  A  sheriff,  uudor-sheriff,  deputy-sheriff,  sheriff's  clerk, 
csonstable,  coroner,  crier,  or  attendant  of  a  court,  shall  not, 
clui-ing  his  continuance  m  office,  practice  as  au  atloraey  or 
Counsellor  in  any  court. 

*5  63.  lAnVd  1879.]  A  person  shull  not  ask  or  receive, 
ilirectly  or  indirectly,  compensation  for  appearing  as  attor- 
ney in  a  court  in  the  city  and  coimty  of  New  York,  or  in  the 
eounty  of  Kings,  or  make  it  a  business  to  practice  as  an  at- 
torney io  a  court  in  either  of  those  counties,  unles.s  he  has  been 
t^gulaj'ly  admitted  to  practice,  as  on  attorney  or  counsellor 
In  the  courts  of  record  of  the  State. 

^  64.  A  person  who  violates  the  last  section  is  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  impri.souuient  in  the  *   \  jLci 
County  jail,  not  exceeding  one  month,  or  by  a  tiue  ol  not  \ess 
than  one  hundred  dollars,  or  more  than  two  hundred  and  ftltv 
rioUar^  or  by  both  such  fine  and  imprisonment.    A  judge  OT 


x|uivuleut  to  per- 
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justice  of  thfc  peace,  within  the  city  and  county  of  New  Yoi 
or  the  couniy  of  Kings,  who  kuowin^ly  pt'rtiiits  U^  practice  u 
his  court,  u  pt'i-son  who  bus  not  been  rearulurly  udnxitled  to 
pnicticp  in  the  court*  of  record  uf  the  State,  is  guiltv  of  » 
mi-sdeini'tinor,  and  shall  be  [lunished  as  prescribed  in  this  sec- 
tion. But  ttiiB  and  the  ta.st  section  do  not  apply  to  a  cvm, 
where  u  person  appears  in  a  cau.se  to  which  he  is  a  party. 

§  Q&.  If  iin  altomoy  dies,  is  removed  or  suspended,  or 
otherwiise  be<jomes  di.sabled  to  act,  ut  any  time  before  jud^ 
meut  in  an  action,  no  further  proceeding  iihaLl  be  taken  in  tha 
action,  against  the  party  for  whom  he  appeared,  until  thirty 
days  after  notiee  to  appomt  another  atUirney,  has  lieen  trivei) 
to  that  party,  either  pei-soaaily,  or  in  such  other  manner  a* 
the  court  directs. 

§  66.  [Am^d  1879.]  The  compeasution  of  an  attorney  or 
counsellor  for  his  services,  is  governed  bv  agreement,  expres 
or  imphed,  which  is  not  restrained  by  law.  Frctn  the  cent- 
inencemeni  of  an  action  or  the  service  of  an  answer  contain- 
ing  a  cuunterclaini,  the  attorney  who  appears  for  a  party  baa 
a  lien  upon  his  client's  cause  of  action  or  counterclaim,  whicli 
attaches  to  a  verdict,  report,  decision  or  judgment  in  bis 
client's  favor  and  the  proceeds  thereof  in  whosoever  fauiwb 
they  may  come ;  and  cannot  be  affected  by  any  settlement 
between  the  parties  before  or  after  judgment, 

67  How,  Pr.  267 ;  3  How.  Pr.  N.  S.  373 ;  64  Super.  Ct.  (J.  *  3.)  477  •  B 
Civ.  Pro.  32;  112  N.  Y.  167;  12  N.  Y.  Sl«te  R«p.  117;  25  Id;  5M;t 
Vem.iBG;  131  N.  Y.  !iOO. 

g  67.  Mm'd  18M,  IHOl.]  An  attorney  and  counsellon 
wlio  i.s  guilty  of  any  deceit,  iniilpructicc,  crime  or  mis- 
demeanor, or,  who  is'guiltv  of  any  frnud  or  deceit  in  pro- 
ceedings by  which  he  wa.'i  admitted  to  practice  as  an  nttomrj 
and  coiiusellor  of  the  courts  of  renorn  of  this  State,  may  b« 
suspended  from  practice,  or  removed  from  office,  byths 
supreme  court,  at  a  general  temi  thereof.  Any  jierson  "being 
an  attorney  and  counsellor-at-luw,  who  shall  be  convicted  of  » 
felony,  shall,  upon  such  conviction,  cease  to  he  an  atlomeyancl 
counsellor-at^law,  or  to  be  competent  to  practice  tniv  as  such. 
Whenever  any  attorney  and  counsellor-at-luw  shall  be  coo- 
victed  of  a  felony  there  may  be  presented  to  the  general  t«nB 
of  the  supreme  court  a  cei-tifled  or  exemplified  copy  of  th« 
judgment  of  such  conviction,  and  thereupon  the  name  of  the 
person  !?o  convicted  shall,  by  order  of  tlie  court,  be  strickfiV 
from  the  roll  of  attomcy.s.  Upon  a  reversal  of  .such  convic- 
tion, or  pardon  by  the  president  of  the  United  Slates  or 
governor  of  this  State,  the  general  term  shall  liave  power  to 
vacate  or  modify  such  order  of  debarmeutv 

§  68.  [AnVd  1890.]  Before  an  attorney  or  counsellor  8 
suspended  or  removed  as  prescribed  in  thelast  section,  a  oopj 
of  the  charges  against  him  must  be  delivered  to  him,  and  « 
must  be  allowed  an  opportunity  of  being  heard  in  his  de- 
fence. The  presiding  ju.stice  of 'the  general  term  making  tll» 
order  of  reference  in  such  charges  may  make  an  order  direct 
ing  the  expenses  of  .such  pix>ceedings"  to  be  paid  out  of 
moneys  applicable  thereto. 


sell) 


§  69.  The  suspension  or  remwal  of  an  attorney  or 
llor,  by  the  supreme  court,  operates  as  a  suspension 


moval  in  every  court  of  the  8tat.e 

§  70.  An  attorney  or  counsellor,  who  is  guilty  of  aayi 
ceit  or  collusion,  or  consents  to  any  deceit  or  co\Vws\na,  v' 
iuteut  to  deceive  tl"  Ijartyi  loriexte  to  \,\v«s "' 


ATTORNEYa 


15 


by  h!s  deceit  or  collusion,  treble  damages.    He  is  also 
if  a  misdemeiinor. 

.  An  attorney  or  CfjUttscllnr,  who  wilfully  delays  his 
cause,  with  u  view  to  his  own  sain,  or  wilfully  receives 
or  an  nllmvancp  for  or  on  account  of  money,  which 
aot  laid  out  or  becunie  iinswiTublc  for,  forfeits  to  the 
njured,  treble  damages. 

!.  If  ao  attompy  knowingly  permits  uijerson,  not  be- 
general  law  jjurtner,  or  a  clem  in  his  office,  to  sue  out 
late,  or  to  prosecute  or  defend  an  actif^n  in  his  name, 
the  person  who  so  uses  his  name,  each  forfeits  to  the 
tttr-iinst  whom  the  mandate  has  been  sued  out,  or  the 
prosecuted  vf  defended,  the  .sum  of  fifty  dollars,  to  be 
red  in  an  action. 

1.  An  attorney  or  coiuisellor  shall  not,  directly  or  in- 
f,  buy,  or  be  in  any  manner  iiiterest«<l  in  buying,  a 
jroimssory  note,  hill  of  exchange,  l»<.)k-debt,  or  other 
1  action,  with  the  intent  and  for  the  puiiKtse  of  bringing 
:m  thereon. 

L  r.4»i'(i  ISTO.]  An  attorney  or  counsoHor  shall  not, 
sell,  or  by  or  iu  the  name  of  miolher  person,  cither  be- 
after  action  broii^ht,  promise  or  ^ve,  or  procure  to  be 
?d  or  given,  a  valuable  etmsitleration  to  any  person,  as 
icement  to  placing,  or  in  cousidei-ation  of  having  placed, 
aods.  or  in  the  hands  of  uuolber  person,  a  demand  of 
id,  for  the  purpose  of  bringin}!  an  action  thereon.  But 
tlon  does  not  apply  to  an  a^eement  between  attorneys 
unsellors,  or  either,  to  divide  between  themselves  the 
isation  to  be  received. 

5.   An  attorney  or  counsellor,  who  violates  either  of 
;  two  sections,  is  guilty  of  a  misdemeanor;  and,  on  con- 
thereof,  shall  be  punished  accordingly,  and  must  be 
id  from  olBcc  by  the  supreme  court-. 

3.  The  last  three  sections  do  not  prohibit  the  receipt, 
ittomey  or  counsellor,  of  a  bond,  promissory  note,  bill 
lange,  book-debt,  or  other  thinw  in  action,  in  payment 
perty  sold,  or  for  services,  actiinlly  rendered,  or  for  a 
itecedently  contracted ;  or  from  biiying  or  receiving  a 
jxchange,  dniftj  or  other  tiling  in  action,  for  the  pur- 
remittance,  oua  without  iateat  to  violate  either  of  those 
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T.  The  la,st  four  sections  apply  to  a  per-son  prosecuting 
on  in  person,  who  does  an  act,  which  an  attorney  or 
llor  is  therein  forbidden  to  do. 

3.  An  attorney  or  counsellor  shall  not,  directly  or  in- 
(T, advise omceVuing,  aid,  ortukeauypartin,  thedefence 
clion  or  special  proceeding,  civil  or  crimiual,  brought, 
I  on,  aided,  advix-ated,  or  pn^secuted  a-s  Attomey- 
il,  aistrict-attoruey,  or  other  public  piYisecutor,  by 
in  with  whom  he  is  interested  or  connected,  either  di- 
or  indirectly,  as  a  law  pui-tner ;  or  take  or  receive,  di- 
)r  indirectly,  from  a  defendant  therein,  or  other  person, 
gratuity,  or  reward,  for  or  upon  any  cause,  conadera- 
■etence,  understanding,  or  agreement  whatever,  either 
3  or  implied,  having  relation  thereto,  or  to  the  prosecu- 
"ence  thereof. 
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§  70.  An  attorney  or  counsellor,  who  has  brought, 
ried  on,  aided,  itdvocntcd,  or  prosecuted,  or  has  Ix-en  in  an; 
wise  connected  with,  an  action  nr  special  pnx'eeding.  civil  ' 
criminal,  as  Attorney -General,  distriot-aUoruey,  or  other , 
lie  prosecutor,  shaU  not,  at  any  time  thereafter,  directly 
indirectly,  advise  coucerniDg,  aid,  or  take  any  part  in,  the 
fence  thereof;  or  take  or  receive,  either  directly  or  Lndii 
from  a  defendant  therein,  or  other  jierson,  a  fee,  gratl 
reward,  for  or  upon  any  cause,  oonsiderutiou,  pretence, 
standing,  or  agreement,  either  express  or  implied,  ha,\ 
lution  thereto,  or  to  the  prosecution  or  defence  thereof. 

§  SO.  An  attorney  or  counsellor,  who  violates  either 
the  last  two  sections,  is  guilty  of  a  misdemeanor ;  and, 
conviction  thereof,  shall  he  punished  accordingly,  and  must 
removed  from  olflce  by  the  supreme  court* 

§  81.  This  article  dcHJS  not  prohibit  an  attorney  or  eoai 
lor  from  defending  himself  in  person,  if  prosecuted  eii 
civilly  or  criminally. 

ARTICLE  THIRD. 
Oeiteral  EaovwioNs  co.nckrnbvo    certatv    MiststkriaI 
Officers,     conxected     with     tkk     Adshstration    or 
Justice  ;  and  special,  Provisoss  co.nckrnino  Ofi 
OF  that  Desciuption',  attached  to  Two  OR  xoRB  Coo 

i  82.  Qualification!!    of    atenog- 


raptier, 
O*noral    duty    of  gtenog- 

mpher;  noteg,  when    lo 

be  filed. 
M.  Notea«      bow    preserved ; 

when  written  out 
SleooKraphera    lo    furnish 

griituitniiHl;     copies    of 


83. 
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proroedinex  lojude 
To  rnrQiih   like  copies   to 


parties),  di»trict-attorQey 
and  Atiorney-GeaeTal; 
compeasntioD. 

87.  Those  seodone    applicable 

K>  asaistaatralertograph- 
ers, 

88.  Superrlsors  to  provide  for 

Gompen»Btlan,  etc.,  of 
stenographere. 

89.  Couoiy   clerk    to    appoint 

special  deputy  to  attend 
courts. 


00.  Certain  assistants  not  to  1 
appoiiite<l     rxferees, 
celvers  or  commissioDen 

91.  Criers;  county  judges  ex- 

cept Iq  KinKs  toappoioL 

92.  When     aheriff,    conatAblt, 

etc.,  to  act  as  crier. 

93.  Altendants  upon  oourts  I 

New  York  city. 

94.  Intorpreier   for    courts 

record  in  EioKS  conaljt 

95.  Attendants     and     

«cerB,  how  appointed 
KinKS  conaty. 

86.  Duties  of  persons  appointed 
under  last  sectioD. 

67,  BherlfT,  when  directed,  I 
require  constables, 
to  attend  courts, 

08.  Id.,  when  not  directed. 

99,  Penalty  for  nei$lect  of  of- 
ficer to  attend  coarl. 


§  82.  Each  stenographer,  specified  La  this  act,  is  an  ofl 
of  the  court  or  courts,  for  or  by  which  he  is  appointed  ;  and 
before  entering  ujx>n  the  discharge  of  bis  duties,  must  sua 
scribe  the  Constitutional  oath  of  ofRoe,  and  tile  the  same  il_ 
the  office  of  the  clerk  of  the  court,  or,  in  the  supreme  courtj" 
in  the  office  of  the  clerk  of  the  county  where  the  term  sits,  or 
the  judge  resides,  by  which  or  by  wh<)m  he  is  appointed.  A 
person  shall  not  be  appointed  to  the  office  of  stenographer, 
unless  he  is  skilled  in  the  stenographic  art. 

5  83.  [Am'd  1893,  amendmml  lo  take  rffrci  Mjf  J,  1893.J 
Ekoh  Btenognpher  speoitied  in  this  act  must,  under 
direction  of  thnjudt;;e  presiding  nt  or  lioldi'ig  th»  term 
silling  which  he  attends,  take  lull  steaogrnphic  notes  of  I 


§  84^3 


STENOGRAPHERS. 


It 


estimony  and  of  all  other  proceedings  in  each  oaase  tri«d 
Or  beard  thereat,  except  when  the  judge  dispenses  with  bis 
services  in  a  particular  cause  or  with  respect  to  a  portion  of 
the  proceedings  therein.  The  coart,  or  a  jud^e  thereof, 
knay,  in  its  or  his  discretion,  upon  or  -without  an  application 

Kor  thnt  purpose,  ma'.e  an  order  directing  the  Htenographer 
o  file  with  the  clerk,  forthwith  or  within  a  specified  time, 
the  original  stenographio  notes  taken  upon  a  trial  ur  hear- 
ing, whereupon  the  B(enogT3|iher  must  file  the  same  accord- 
ingly. Such  stenographer  shall  fully  note  each  ruliag  or 
decision  of  the  presiding  judf^e,  and  Hdien  the  triid  is  by  jury 
each  and  erery  remiirk  or  coiuuientof  such  judge  during 
the  trial,  when  roquosted  bo  to  do  by  either  party,  together 
with  each  and  every  exception  taken  to  any  such  ruling, 
decision,  remark  or  comment  by  or  on  behalf  of  any  party 
to  the  action.  After  any  such  ruling,  decision,  remark  or 
comment  has  been  made  the  same  shall  not  be  altered  or 
amended  by  the  stenographer  without  the  consent  of  the 
party  excepting  thereto,  whether  the  same  is  made  during 
the  charge  of  the  court  to  the  jury  or  at  any  other  time  dur- 
ing the  trial.  The  stenograiiher  shaU,  upon  the  payment  of 
bis  fees  allowed  bylaw  therefor,  furnish  ncertifieatrnnBcript 
Of  the  whole  or  any  part  of  his  minutes,  in  any  case  reported 
by  him,  to  any  party  to  the  action  requiriug  the  same. 


§  84<  The  original  stenographic  notes,  taken  by  a  atenog-  ;]7  q^q  m 
tapher,  are  part  of  theproceedings  in  the  cause;  and,  nnlesa  3oid.  «69. 
tliey  are  filed,  parsusnt  to  an  order,  made  as  pre<ioribed  in 
Ihe  last  section,  they  must  be  carefully  preserved  by  the 
♦enographer,  for  two  years  after  the  trial  or  hearing;  at  the 
expiration  of  which  time  he  may  df  struy  the  same.  If  the 
stenographer  dies,  or  hia  office  becomes  otherwise  vaoant, 
before  the  expiration  of  that  time,  they  mast  be  delivered  to 
bis  successor  in  office,  to  be  held  by  him  with  like  effect,  asif 
thoy  had  been  taken  by  him.  Thay  must  be  written  oat  at 
length  Dy  the  stenographer,  if  a  judge  of  the  court  so  directs, 
or  if  the  stencirapher  is  required  bo  to  do,  by  a  person  en- 
titled by  law  to  ft  copy  of  thesaiae,  so  written  out.  Unless 
Buch  a  direction  is  given,  or  such  a  requisition  is  made,  the 
stenographer  is  not  bound  so  to  wnte  them  out. 


5  85.  Each  stenographer,  specified  in  this  act,  must,  upon 
e.|aest,  furnish,  with  jUI  rea.ijonnble  diligence  and  without 
charge,  to  the  judge  boUing  a  term  or  sitting,  which  he  has 
Btlended,  a  copy  written  out  at  length  from  his  stenographio 
liotes,  of  the  testimony  and  proceedings,  or  a  part  thereof, 
upon  a  trial  or  heanog,  at  that  term  or  sitting.  But  this 
iction  does  not  affect  a  provision  of  law,  authorizing  the 


r 
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judge  to  diiect  a  party  or  the  parties  to  an  action  or  specuU 
proceeding,  or  the  county  tr^surer,  tu  pay  the  stenograph- 
er's fees  for  Each  a  copj. 


§  86,  Each  stenographer,  specified  in  this  act.  mast  lilc- 
wiae,  npon  reqnest,  famiHh,  with  all  reasonable  diligence,  to 
the  defendant  in  a  criminal  cause,  ur  a  party,  or  his  attornej 
in  a  civil  ca'ise,  in  which  bo  hoa  attended  the  trial  or  hearing, 
a  copy,  written  outat  length  from  the  stenographic  notes,  of 
the  testimony  and  proceedings,  or  a  pnrt  theroof,  npon  the 
trial  or  hearing,  upon  pai  men>,  by  tbe  pe-son  requiring  the 
same,  of  the  fees  Allowed  by  law.  If  the  district-attorney  or 
th«  Attorney -tieueral  requires  such  a  <'opy,  in  a  criminal 
cause,  the  atonogrupher  is  entitled  to  hi'i  fees  therefor;  bathe 
must  furnish  it,  upon  receiving  a  cirtificate  of  the  sum  to 
which  he  i>t  so  entiileil;  which  shall  he  a  county  charge,  and 
mast  be  paid  by  the  county  treasurer,  upon  aoertificate,  like 
other  county  charges. 


§  87-  The  provisions  of  the  Inst  five  sections  are  also  ap 
plicable  to  each  nHsistant-stenographer,  now  in  office,  or 
appointed  or  employed,  pursuant  toany  provision  of  this  act; 
except  that  the  stenngraphic  notes,  tiken  by  an  assistii&t- 
stenographer,  must,  if  hediesor  nis  offioebeoomes  otherwise 
vacant,  be  delivered  to  the  stenographer,  to  be  held  by  him 
with  like  effect,  as  if  they  had  been  taken  by  him. 


S  88.  The  board  of  supervisors  of  each  oounty  must  pro- 
TJde  for  the  payment  of  the  soma,  charf:;eable  npon  the  trt-aa- 
ury  of  the  county,  for  the  silary,  fuost,  or  eipeoses  of  s 
stenographer  or  assistant'Stenographer;  and  all  laws  relating 
to  raising  money  in  a  county,  by  the  board  of  supervisors 
thereof,  are  applicable  to  those  sums. 


§  89.  [Am'dl819.'i  Each  oounty  clerk  may,  from  time 
to  time,  by  an  instrument  in  writing,  filed  in  bis  office,  ap- 
poiut,  and  at  pleasure  remove,  one  or  more  special  depnty- 
clerks,  to  attend  upon  any  or  all  of  tbe  terms  or  sittings  of 
the  courts  of  which  he  is  clerk.  Each  person  so  appointed 
must,  lefore  ho  enters  upon  thedaiiesof  liisoffice,  subscribe, 
an. I  filt  m  the  c}erk'«  office,  the  Constitutional  calh  of  office; 
and  he  possesses  the  same  power  and  aTitboriiy  as  the  clerk, 
at  any  sitting  or  t«rm  of  the  court  which  he  attends,  with 
rtsspect  to  the  business  transacted  thereat. 
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§  90-  [^m'<n877.]  No  peraon  holding  the  office  of  clork, 
depaty  clerk,  Bpecinl  deputy  clerk,  or  aBsistant.  in  the  clerk's 
office,  of  a  conrt  of  record  orof  tlie  snrrogate'Bconrt,  within 
either  of  the  counties  of  New  Tork  or  Kings,  shall  hereafter 
be  appolnt>^d,  by  any  court  or  judge,  a  referee,  receiver  or 
commissioner,  except  by  the  written  consent  of  all  the  pur 
ties  to  the  action  or  special  proceeding,  other  than  parties  in 
default  for  failure  to  appear  oi  to  plead. 


I  10T9  Coa 
■ol.  Act. 
4  Month,  t 
Bui.  48. 
3  D«m.  S6X 
St  N.Y.Bui 
or.  Ct.  <J.l 
S.)  li«. 
40  Hud,  M. 


§  91.  [Am'd  1883.]  The  county  judge  of  each  ootinty, 
esoept  Kings,  from  time  to  time,  may  appoint,  and  at  pleas- 
ure remoTe,  a  oner  for  th<?  courts  of  record  held  in  his 
connly;  who  in  entitled  to  a  oompensntiou,  fixed  and  to  be 
paid  as  prescribed  by  law. 


i  1116.^ 
sul.  Act. 


i 


I 


§  92.  A  sheriff,  deputy-sheriff,  or  cinstnble,  attending  a 
term  of  a  court  of  record,  must,  when  required  by  the  court, 
act  as  crier  tb«'reiu ;  and  he  is  not  entitled  to  any  addilioual 
compensation  for  ttiat  seryice. 


§  93.  [4m'dl884,  1889,  1890,  1891,  1892.]  The  jadgas. 
or  a  majority  of  them,  of  each  of  the  following  namea  courts 
to  wit:  The  supreme  court  within  th<i  tirst  judicial  distticf, 
the  superior  conit  of  the  city  of  Now  York  and  the  court  of 
cointuon  pleiis  for  the  city  aud  county  of  New  York,  from 
time  to  time,  may  appoint  and  at  pleasure  remove  such 
attendants  upon  the  court  of  which  they  are  respectively 
members,  including,  where  the  justices  of  the  supreme  court 
maUe  the  appointment,  the  circuit  court  and  the  court  of 
oyer  and  terminer,  as  they  deem  necessary  for  the  due  trans- 
action of  the  bubioeBti  thereof,  not ezceediug  flveaiteDdauta 
for  each  part  and  (our  for  the  general  term.  The  judgea  of 
said  cimrls  respectively,  may,  upon  the  request  of  any  judge, 
designate  one  of  the  said  court  iittcndaiils  iu  also  act  as 
clerk  and  secretary  of  such  judge,  fi>r  tuph  time  as  they 
may  designate,  and  the  atteudant  ss>  designated  shall  rect-ive 
but  one  ttaliiry  for  his  services  ns  both  i.tt^  ndant  and  judge's 
secretary,  io  be  filed  by  the  board  of  estimate  and  appor- 
tionment of  the  city  of  New  York.  Ihe  justices  of  the 
supremo  court  for  the  first  judicial  district,  or  a  niajoiity 
thereof,  may  appoint,  and  nt  their  pleasure  remove,  an  offi- 
cial interpreter  of  said  court,  who  shiiJl  bet-ntitled  to  receive 
a  salary  of  two  thousnnd  five  hundred  dollars  per  annum, 
and  to  be  pnid  aH  prescribed  by  law,  Before  entering  upon 
his  official  duties,  he  must  Bubscribe  and  file  in  the  office  ot 
the  clerk  of  the  city  and  county  of  New  York  the  c  institu- 
tional oath  of  office.     He  must  attend  any  court  or  before 


K  llls.ltBt 
Ooniol.  Acl 


any  jnstioe  vbere  hi3  serrices  are  req-oiied,  and  the  joetieei 
of  the  oonrt,  or  a  mfkjority  of  them,  may,  by  order,  regnUfe 
his  attendance. 


§  94  1  *m'd  1877.}  The  board  of  Bapervisors  of  ti» 
ooonty  of  Kings  may  appoint  an  iat«rpret«r,  to  attend  the 
terms  of  the  coorts  of  record,  except  the  coanty  court,  h«ld 
in  that  county,  at  whi  h  issues  of  fact  are  triabU ;  who  sliiili 
hold  his  offioe  daring  good  behavior. 


^  95-  The  following  judges,  to  wit:  the  justices  of  th« 
•opreme  court  for  the  second  judicial  district,  lesiiling  ia 
Kings  county,  or  n  majority  of  them;  the  judges  of  the  d'j 
oourtof  Brooklyn,  or  a  majority  of  them;  the  county  judge 
of  Kiuga  county;  and  the  surrogate  of  Kings  county;  mt; 
deaigData  how  many  attendants  and  messenger.-,  for  the 
appointment  of  whom  no  provision  is  otherwise  made  b; 
law,  are  required  to  attend  upon  the  terms  and  sittings  of 
the  courts,  of  which  they  are  respectively  members;  inclad- 
ing,  where  the  justices  of  the  supreme  court  make  the  desig- 
nation, the  circuit  court  and  court  of  oyer  and  teritiiiiir. 
Koticeof  eAch  designation  mn.<;t  be  given  to  the  sheriff  of 
King»  connty,  by  the  clerk  of  the  court.  The  sheriff  must 
thereupon  appoint  as  many  qualified  persons,  to  till  tbcM 
offices  t<jr  each  court,  as  the  judges  thereof  have  designated. 
The  QUiuberof  those  ofiScera  may,  from  time  to  time,  be  in- 
orease.l  or  diminished,  and  new  appointments  may  b» 
made,  in  like  manner.  A  person  so  appointed  may  be  n- 
moved  from  office,  by  the  judge  of  the  court  to  which  be 
is  ahsigned;  or,  if  bo  is  assigned  to  thu  supreme  court,  ai 
the  city  court  of  Brooklyn,  by  a  majority  of  the  judges;  and 
the  sheriS  shall  not  re-appoint,  for  the  same  court,  a  person 
so  removed. 


§  96-  Each  of  the  persons,  appointed  as  prescribed  in  the 
last  section.  muBt  attend,  from  day  to  day,  the  terms  and 
sittiugB,  within  the  county  of  Kings,  of  the  court  to  which 
he  i-t  assigned,  to  preserve  order,  and  to  perform  whatever 
services  may  be  required  of  him,  by  the  judge  presiding 
thereat. 


§  97-  The  sheriff  of  each  connty,  except  New  York  and 
Kings,  must,  within  s  rea-snnnble  time  before  the  Bitt'U",  is 
his  county,  of  a  special  term  of  the  supreme  court,  or  a  term 
of  the  circuit  ciurt,  county  court,  court  of  oyer  and  teriuinef, 
or  oonrt  of  aesaions,  notify,  in  writing  and  personally,  ai 
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9onBtable8  of  bis  county,  aa  he  has  been  directed  to 

by  the  oonrt,  or  the  jadgc  who  ie  to  hold  or  ]^re8ide 

term,  to  appeor  and  ottend  upon  the  term,  daring  its 


3.  If  such  a  direction  bos  not  been  given  by  the  court 
iadge.  ihe  eheriS  may  in  lilie  oiaBner  notify  as  many 
bleB,  as  be  deems  necessary,  for  the  purposes  spuciBed 
last  section. 

9.  Each  oonetable  seasonably  notified,  ns  prescribed 
.ast  two  sections,  must  ntteod  the  term  accordingly; 
r  each  day's  i.eglect,  he  may  I  e  iiutd  tjy^  the  court,  at 
m  which  he  fras  notified  to  attend,  a  sum  not  ezceed- 
e  dollars. 


^  CHAPTER  II. 

IRS,  DUTIES  AND  LIABILITIES  OF  A  SHERIFF, 
)THER  MINISTERIAL  OFFICER,  IN  THE  EXECU- 
?  OF  THE  PR0CE!5S  OR  OTHER  MANDATE  OF 
iDRT  OR  JUDOE,  IN  A  CIVIL  CASK. 

S  I. — PbO VISIONS   BELATXKO  TO  TBS  KXECtTTIOIC  OF  CIVIL 
MANDATES  OENERAU.r. 

S  U. — Pbotbions  belatino  to  the  ixEcrnoN,  bt  a 

BHERITF,  OF   A    MANDATK   AtiAIMST   IBB   FESSOM. 

3  m, — Application  of  the  fobbgoino  pbovisionb  to 

TKK   PR0CKBDIN08   OF   A   COBONXS. 

B  IV. POWBBS,   DUTIES,   AND  LIABILITIIS   OF   AN    INOOM- 

^^  INO     ANU     OlITOOINO     RHERIFF,    BBSPECTITKLT, 

^ft  TOUCHIMU     THE     MATTEBS    INCIiDDED    IN    TBIB 

^K^    OBAPTKB 

^^^  TITLE   I. 


rooiaions  rtlalinj  i )  the  txeeution  of  civil  mandatta 

t  generally, 

1 


riff  to  fumisli  certain 

inlnnte. 
Copjr  of  proceM.  eta.,  to  bo 

deliTsred  TrhenBerred. 
Sheriff  to  execntfl  process, 

etc.:  mftj  return  by  mail. 
Penalty     for     ii<-glect    In 

npeoial  proceedings. 
Sheriff  may  aumuinn  the 

power  of  tbe  county,  to 

oTPrcome  realatuioe. 


1 105.  Names  of   reetaters  to   \>« 
certtned. 

100.  Paniehment   for    refuting 

toaasiet. 
107.  ClUTomor    may    order    out 
mUltAry. 

101.  THttl  of  cl»tm  of  title  by 

thir  >  person,  to  property 
seized  by  aheriff. 
109.  Exyenaea,  bow  paid. 


m> 


EXECCnON  OF  MANDATES       §§  lOfl-lU 


§  1 00-  A  sheriff,  to  wlioin  a  luondate  of  any  descriptioa^] 
isaelivered  to  lieexecuted,  muet,  'witboutcompeDBaliun,  givij 
to  the  jierison  delivering  the  same,  if  rpqoiied,  a  tninote  i» 
vritiDg,  signed  by  ihe  sheriff,  specifying  the  nuuies  of  thij 
paitiee,  the  cenernl  nature  of  the  iuaDda.te,  and  the  day  mi 
hour  of  receiving  the  same, 

§  101'  l^im'ti' 1877.|  A  sheriff  or  other  officer,  tserviDg  i 
mandate,  must,  upoa  the  request  of  the  xierson  served,  deUvai 
to  him  a  copy  thereof;  without  compensation. 

§  102.  [ Am'd  IB11.\  A  sheriff,  or  other  officer,  to  whoa| 
a  mandate  is  directed  aud  deliverpd,  must  execute  tlje  a&iot 
according  to  the  commnnd  thereof,  and  make  return  thereoa 
of  hia  proceedings,  ander  bis  hand.  For  a  violation  of  thili 
provisioD,  he  ia  liable  to  the  party  aggrieved,  for  the  dam-' 
ages  BU.-iUiued  hy  him  :  iu  addition  to  any  flue,  or  other  puu 
ishintnt  or  proteeding,  ftulhoriztd  by  law.  A  muudftte 
directed  and  delivered  to  a  Bheriff  may  be  ru turned,  by 
positing  the  sane  in  the  iioat-offlce,  properly  enclosed  in  _ 
post-piiid  wrapper,  addressed  to  the  flerk,  at  the  place  where 
his  office  ia  situated  ;  unless  the  officer,  making  the  retam 
in  the  name  of  the  sherifi,  resides  in  ihe  place  where  tlu, 
derk'a  office  is  situated. 

§  103-  [.4m'ai877.J  A  sheriff,  or  other  officer,  to  whon 
is  delivered,  for  service  or  execuiion.  a  mandate  nuthoriz>^ 
by  law  to  bo  issued,  by  a  judge  or  other  officer,  in  u  si)edJil 
proceeding,  who  wilfully  neglects  to  exncute  the  same,  niM 
be  tiaed  by  the  judge,  in  H  sum  not  exceeding  twenty-&rd 
dollars,  and  is  linble  to  the  party  aggrieved,  for  * ' 
damages  austaiiied  thereby. 

§  104-  If  a  sheriff,  to  whom  a  mandate  is  directed 
delivered,  finds,  (>r  has  reoBon  to  opprehend,  that  resiatano 
will  be  mode  to  the  estculiou  t'  eieof,  he  muy  command 
the  mnlu  peranna  iri  hid  county,  or  its  many  an  he  thii 
proper,  and  with  such  arms  aa  he  directs,  including  any  mill 
itary  organization  armed  and  equipped,  to  aaeiKt  him  il^ 
overcoming  the  resistance,  and,  if  necesaary,  in  arrestioi 
and  contining  the  resisters,  their  aiders  and  abettors,  to 
dealt  with  according  to  law. 

5  105.  The  sheriff  iritt&t  certify  to  the  court,  from  whio 
or  by  whose  authority  the  mandate  waaissned,  the  nameR< 
the  resislers,  their  iiidt-n  and  abettora,  as  far  as  he 
ascertain  the  sume,  to  Ihe  C'U<!  that  Lhey  may  be  ponii 
for  their  contempt  of  tie  court, 

§  lOQ.  A  person,  commandetl  by  a  sheriff  to  assist! 


w 
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ilwd  in  the  last  section  but  one,  who,  without  lawful 
refuses,  or  neglects  to  obey  the  comoiund,  is  guilty  of  a 
nieauor. 

07.  If  it  appears  to  the  Oovcmor,  that  the  power  of  a 
y  will  not  be  SHifleient,  to  pnuble  the  slii-rilt  tlwreof  to 
or  I'xeciitt'  the  proo<.>.s.s  or  other  manduteij,  delivered  to 
le  must,  on  the  a])plioation  of  the  hherifT  (irder  such  a 
ry  force,  from  anolter  county  or  counties,  ns  is  necessary. 

08.  [Mm'd  ISTX)  Where  it  is  espeoiRlly  prescribed  by 
hat  a  sheiilT  must,  or  nuiy,  in  his  discretion,  empanel  a 
o  try  the  validity  of  a  olaini  or  title  to,  or  of  the  right  of 
sion  of  goi-wls  ur  effects,  soized  by  him  by  virtue  of  a 
ite  in  an  action,  interposed  by  a  person  not  u  paj-ty  to  the 
,  the  ti'iul  must  be  eouduct^^d  in  the  following  maimer, 
t  as  otherwise  specially  provided  by  luw: 

he  sheriff  must,  from  time  to  time,  uotify  as  many  per- 
o  attend,  as  it  is  necessary,  in  order  to  form  a  jury  of 
e  persoiLS,  (|ualiflcd  to  serve  us  trial  jurors  in  the  county 
of  the  county,  or,  in  the  city  and  ojunty  of  New  York, 
court  of  commou  pleas  for  that  city  and  county,  to  try 
illdity  of  the  claim. 

Tpon  the  trial,  witnesses  may  bo  examined,  in  behalf  of 
iimant,  an<l  of  the  party,  at  whose  iiist  auce  the  property 
kI  wiis  takea  by  the  slierilT,  For  the  purpose  of  oom- 
j  a  witness  to  at  lend  and  testify,  the  sheriff,  ujion  the  ap- 
lon  of  either  party  to  the  iiiiiuisilion,  must  is.suea  subpcena, 
scrilied  in  section  eight  nundretl  and  tifty-fonr  of  this 
ad  with  like  effect ;  except  that  a  warrant  to  apprehend 
L^onunit  a  witness,  in  a  c;iso  speclHed  in  section  eittht 
ed  and  (irty-flve  or  section  enjrht  hundred  and  flfty- 
this  act,  may  \ye  issued  by  a  judge  of  the  court  in  which 
tiou  is  br()u>:ht^  or  by  the  county  judge,  or,  in  tho  city 
juuty  of  New  \  <  irk,  by  a  judge  of  the  court  of  common 
for  tliut  city  and  county. 

he  sheriff  or  umler  shei-iff  must  preside  upon  the  triaL 
aess,  prixluced  by  either  party,  must  be  sworn  by  the 
iJBK  omcer,  an<l  examined  onilly  in  tlie  presence  of  the 
fee  witness,  who  testifies  falsely  uixm  such  an  examiua- 
fT^iilty  of  jK-rjury  in  a  like  case,  and  is  punishable  in 
innuer,  as  upim  the  trial  of  a  civil  action. 

,  09.  Ujjon  such  a  trial  there  are  no  co.sts ;  but  the  fees  of 
eriff,  jurors,  and  witnes,ses  must  he  taxed,  by  a  judge  of 
lUi-t,  or  the  county  jud^re  of  the  cfiunty,  or,  in  the  city 
lunty  of  New  York,  by  ii  jnilfre  of  the  court  of  common 
for  Inat  city  and  county,  and  must  be  paid  as  follows: 
f  the  jury,"by  their  veruict.  And  the  title,  or  tho  right  of 
ssion  to  the  property  claimed,  to  bo  in  the  claimant ;  by 
arty  at  whose  Instance  the  property  was  taken  by  the 

f  they  find  adversely  to  the  claimant,  with  respect  to  all 
•operty  claimed  ;  by  the  eluiiiiaut 

f  they  find  the  title,  or  the  ri^jht  of  possession  to  only  a 
of  the  property  elaimod,  to  he  in  the  claimant  •  each 
must  pay  his  own  witnesses'  fees ;  and  the  sheriff's  and 
i'  fees  must  be  paid,  oue-hulf  by  each  party  to  the  in- 
ion. 

ore  notifying  the  jurors,  the  sherilTmay,  in  his  discre- 
-ciiuirt>  each  of  the  pai-ties  to  the  controversy  to  deiKJsit 
imi  such  reiLsonable  sum,  as  may  be  neces-sary  to  cover 
■  fees,  and  the  jurors'  fees.    Tlie  sheriff  must  retULVTO.  Vo 
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§  110.  A  person  arrested,  by  virtue  of  onorderi 
rest,  in  an  actioD  or  special  pfOCe«ling  brought  in  a  i  ' 
raoord ;  or  of  an  executioD  issued  upoa  a  judgment  r« 
in  a  court  of  record  ;  or  surrendereu  in  exoDemtion  of  hit] 
must  be  safely  kept  in  custody,  in  the  manner  prescrii 
law,  and,  ex«:pt  as  otherwise  prescribed  in  the  next  I 
tiouB,  at  his  own  expen.se,  untiihe  satisfies  the  judgn 
dered  against  him,  or  is  discharged  according  to  law. 

8   111.  [^Im'd  1S86.]    No  person  shall  be  imprisone 
in  the  prison  walls  of  any  jail  for  a  longrer  period  tbaa| 
nK>nth!j  under  an  execution  or  any  other  mandate  agai 
person  to  enforce  the   recovery  of  a   sum   of   mane 
than  five  hundred  dollars  in   amount  or  under  a 
mcnt  upon  a  line  for  contempt  of  court  in  the  non-j 
of   iiliinotjy  or    couns<!l  fees  in  a  divorce   case    wnen 
amount  so  to  be  paid  is  less  than  the  sum  of  live  bundn 
lurs;  and  where  the  amount  in  either  of  said  caaes 
hundred  dollars  or  over,  such  imprisonment  shall  not  i 
for  a  loncer  periofl  than  six  months.     It  shall  be  the  i 
the  sherilT  in  wliose  custody  any  such  pei-son  is  held  ' 
uhiirtru  such  pci'son  at  the  expiruttOH  nr  .said  respectiv 
ods  without  any  foniiu]  applicsitiou  beintr  made  therefa 
jK-rson shall  Ix"  imprisoned  within  the  juil  liberties  of  anyL 
aloneer  periml  than  six  iiiunthsupoQ  any  execution  6r| 
mantlntc  ajrninst  tli«  ]>erson,  uiid  no  actum  .shall  be  con 
UKiiniHt  the  sheriff  upon  a  bund  given  fur  the  jail  libt_ 
Hueh  pcrwHi  to  seonre  the  benelilsof  such  lilHJrties,  as  \^ 
cd  iu  urtieles  rnm-th  anil  llfth  of  this  title  for  an  escape  t_ 
after  lllie  cxjjifution  of  six  months'  imprisonment  as  aloN. 
Nollnvi(hstiiinlini,'siich  a  dischargein  either  of  the  ahoy 
hes,  the  jiid>;iiieiit  ereilitnr  in  the  exeeutinn,  or  the  perl 
wluxw"  iiiKttuue  the  siiid  inaiiflutc  was  i.'vsued,  has  tbeJ 
remedy  n>iuiiiHH  lie  pnrperty  of  the  person  imprisoned  I 
be  bud  hL'fure  such  e.Keculioii  nr  iiiaudute  wits  issued;  '"■ 
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ler  sbtill  not  be  ngain  imprisoned  upon  a  liko  process 
I  in  tiie  same  aotiou  or  arrpsted  in  any  ai'tinn  upon  any 
aenl  iiucler  wlueh  the  sami'  may  Luvf  lieenprunled.  Ex- 
in  a  case  hereinbefuif  spoi-iHod  iinthiiig  m  this  section 
effect  a.  coinmitmeiit  tor  eoiiteinpt.  of  t'ourt. 

LI  2.  [.4m'rf  1S83.]    In  any  county,  if  a  prisonpr,  actual-   S*  Hun,  521. 
iflncd  in  jail,  mHkcN  oatla  bcfuie  the  .snei'iff,  jailor,  or 
;j'-jailor,  that  he  is  unnlik*  to  support  himself  during  his 
soument,  his  support  shall  be  a  oounty  charge. 

1 13.  A  sheriff  or  other  olfiuer  kIuiU  not  charge  a  person, 
I  he  has  urrostcd,  with  any  sum  of  money,  or  denjand,  or 
^e  from  him  money,  or  any  valuable  thint',  for  any  tirink, 
alfs  or  other  tiling,  furnished  or  jjrovideu  for  tlie  offleer, 
•  the  prisoner,  at  any  tavern,  ale-house,  or  public  victual- 
ir  drinJdng-bouso. 

L14.  A  sheriff  or  other  officer  shall  not  demand  or  re- 
from  a  jm-'i-sou,  nrrested  by  him,  wh(U»  in  liis  cusl<jdy,  a 
aty  or  rewai-d,  upon  any  pretense,  for  keejjia^  a  prisoner 
t  jail ;  for  going  with  him  or  waiting  for  him  to  find  bail, 
a^ee  with  his  adversary  ;  or  for  auy  other  purpose. 

1 15.  If  a  pei-son  arri^t<.>d  i.s  kef>t  in  ii  house  other  than 
lil  of  the  county,  the  oflicer  arresting  him,  or  the  persijn 
lose  custody  he  is,  shall  not  demantl  or  receive  from  liini 
|;reater  sum,  for  lodging,  drink,  victuals,  or  any  other 
J  than  has  been  theretofore  prescribed  by  the  court  of 
ins  of  the  county;  or,  if  no  rate  hiks  been  prescribed  by 
7urt  of  sessions,  than  is  allowed  by  a  justice  of  the  peavti 
3  siune  town  or  city,  upon  proof  that  the  lodging  or  other 

was  actually  furnished,  at  tho  request  of  the  prisiDner,- 
such  an  officer  or  pei-soa  shall  not,  in  any  case  or  uiK>n 
pretext,  demand  or  receive  compeusatjon  for  strong, 
uous,  or  fermented  Uquor,  or  wine,  sold  or  delivered  k> 
riaoner. 

116.  A  prisoner  so  kept  in  a  house,  may  send  for  and 
beer,  ale,  cider,  tea,  coffee,  milk,  and  necessary  food, 

Buch  bedding,  litien  and  other  necessary  tilings,  us  he 
8  fit,  fiY)m  whom  he  pleases,  without  detention  of  the 
or  any  part  thereof  by,  or  paying  for  the  same,  or  any 
theretif  to,  the  ofllcer  orrestmg  him,  or  the  person  in 
e  custody  he  is. 

117.  A  .sheriff,  j,i.ilor,  or  other  officer,  shull  not  demand 
jeive  money,  or  any  valuable  thing,  for  chamber  rent  in  a 
or  any  fee,  comjiensation,  nr  nnvard,  for  the  ctmimit- 
,  detaining  ui  custody,  release,  or  rlisehurge  of  a  prisoner, 
■  than  the  fees  expressly  allowed  therefor  by  law. 

1 18-  A  sheriff  or  other  offlcer,  who  )ms  lawfully  arrest- 
prisoner,  may  convey  his  prisoner  through  one  or  more 
•counties,  in  the  ordinary  route  of  tra^'el,  frfim  the  place 
« the  prisoner  was  arrested,  to  the  pluce  where  he  is  to 
slivered  or  confined. 

119.  A  prisoner  so  conveyed,  or  the  offlcer  having  him 
stody,  is  not  Unblo  t-o  arrest  in  any  civil  action  or  speciaJ 
Beditig,  while  tinssing  throtiirlt  another  county. 
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§  1!30.  The  faaildmg,  now  used  as  a  jail  ia  the  c«t^ 
York,  for  the  oonflnement  of  prisoners  la  civil  caui 
ooutinue  V>  he  the  jail  of  the  city  and  county  of  New  1 
the  confiiifineiJt  of  such  persons;  and  the  sheriff  of 
and  county  of  Xew  York  shall  hiive  have  the  custody 
and  of  the  prisoners  in  the  same. 

§  121.  The  buiUlings,  now  used  as  the  juiLs  of  t 
counties  of  tho  Statt\  shall  continue  to  be  the  jails ( 
counties  resi>ectively.  until  other  buildings  have  beeni 
ted  or  erected  for  that  purpose,  according  to  law ; 
sheriff  of  each  county  shall  have  the  custody  of  the  jui 
of  bis  county,  and  of  the  priisoners  in  the  s:uue. 

§  122.  The  sheriff  of  a  county,  in  which  there  is  in 
one  jail,  may  contlne  a  prisoner  in  either;  and  nuiy 
him  from  one  jail  to  another,  within  the  county,  whcD 
deeius  it  necessary-  for  his  safe  keeping,  or  for  his  upp 
at  court, 

§  123.  A  prisoner,  arrested  in  a  dvil  cause,  miial 
kept  in  u  room,  iu  which  any  prisoner,  dettiined  on  a  i 
charge  or  conviction,  ia  coutined. 

^  124.  Male  and  feiiiuk*  prisoners  must  not  be  po 
same  riKon  ;  except  that  a  husband  and  his  wife  maj 
or  kept  together,  in  a  room  wherein  there  are  no  otha 
ers. 

§  126.  A  sheriff,  or  other  officer,  who  wilfully  violi 
of  the  foreguiuft  provisions  of  this  title,  forfeits  to  th< 
ftgtrrievi'il,  tn'lile  damages.  He  is  also  guilty  of  a  inis< 
or,  inul  tliall  lie  punished  ueeordingly.  A  convictiaat 
rates  as  a  furl'citure  of  his  office.  , 

^  1 26.  The  board  of  supervisors  of  each  county; 
Ni'.w  York,  iiiUHt  uppoiufc  st)iue  reputable  physician, 
thorized  to  ]jruotice  medioine,  as  the  physician  to  th 
the  ciiunly.  If  there  is  more  than  oue  jail  they  must 
a  physician  to  t'iieh.  The  coinmim  etiuueil  of  the  city 
York  must  upwiut  a  similuf  physician,  to  the  JaU  of  ( 
uiul  county.  The  physician  to  a  jai!  holds  his  ofSod 
pleasure  of  the  Iwiaril  wiiieli  uppointeil  liim,  excepl 
county  of  Kings.  In  that  county,  the  term  of  hisoffic< 
years, 

§  127.  If  tie  physician  to  a  jaii,  or,  in  case  of  at 
U.  pliysiciaii  acting  as  sueh,  and  the  wsirden  or  Jailor 
iu  writing,  that  u  pri.s<iiier|  cunlhied  in  the  jail  in  a  an 
is  iu  such  u  stale  of  bodily  heaitli,  that  his  life  will  b* 


!  he  is  retnovcd  to  a  h<:>spita1  for  treatment,  the 
e,  or,  in  the  city  amt  county  of  New  Yurl^,  one  of 
f  the  clurt'  of  comninn  pleas,  must,  upon  upplica- 
jlanorrler,  diroofiiig  the  rcmovatof  the  prisoner  to 
twritbin  the  ooiiiity.  <li-sit,ni-.itecl  Ivy  t hi'  judge;  nr,  if 

Ea,  to  such  nearest  hivspitul  aa  the  jinlge  directs; 
«ner  be  kept  in  the  eu-stody  of  the  chief  uffleer  or 
,  until  ho  nas  suffldcntly  recovered  from  his  ill- 
I  safely  returned  t<v  the  jtiil ;  that  the  chief  officer  of 
fe]  then  notify  the  warden  or  jiiUor,  and  thiit  the  [at- 
pon  resume  custody  of  the  prisoner.  If  the  pris^mep 
IBcapes,  while  K<^ing^  to,  reniuiuing  at,  or  returning 
^ospitai,  a  new  execution  may  be  issued  nguinst  his 
fie  was  in  custody  by  virtue  of  an  execution  ;  or.  if 
■  istody  by  virtue  of  au  orcicr  of  arrest,  a  new  oraer 
ay  be  granted,  upon  priM)f  by  aflldavit  of  the  facts 
this  section,  without  other  proof,  and  without  an 

^''Btrong,  spirituous,  or  fermented  liquor,  or  wine, 
ID  anj'  pretence,  be  sold  within  a  building  used  and 
1  OS  a  jail.  Spirituous,  fermented  or  other  litiuor, 
•r,  and  that  tjuality  of  beer  called  taWe-bccr,  shall 
night  into  a  jail  for  the  use  of  a  jierson  contlned 
Ethout  a  written  ijeriiiit  by  the  physician  to  the  jail, 
S  be  delivered  to  and  kejjt  by  the  keeper  thereof, 
toie  quantity  and  kind  of  liquor  whieh  rouy  be  fur- 
Iname  of  th'e  prisoner  fur  whom,  and  the  time  dur- 
ibe  same  may  be  furnished. 

f  Buch  a  permit  .shull  not  be  granted,  unless  the 
b  satisfletl,  tbut  the  liquor  allowed  to  be  furnished 
Br  for  the  healtii  of  the  piisLUiei-,  for  whose  use  it  is 
and  that  fact  must  be  stated  in  the  permit.. 

,  A  person  who  brinps  into  or  sells  in  a  jail,  strong, 
iferawiited,  or  other  lit|Uor,  or  wine,  coutrary  to  the 
iprovisioiis  of  tliis  article;  or  a  sheriff,  keeper  of  a 
Bit-keeper,  or  an  officer,  or  person  em])loved  in  or 
L  who  knowingly  suffers  liquor  or  wine  to  be  sold  or 
Mn,  contrary  to  I  his  article,  is  guilty  of  a  misde- 
td  shall  be  punished  accordingly.  A  conviction  also 
^  a  forfeiture  of  his  oBlce. 

I  A  sheriff  or  qailer.  uixm  whom  a  pap>crin  an  action 
"  oceeding,  directed  to  a  prisoner  in  hiis  custody,  is 
fed,  or  to  whom  such  a  paper  is  dehvered  for  a 
iiust,  within  two  days  thereafter,  deliver  the  same 
aer,  with  a  note  thereon  of  the  lime  of  the  service 
DD,  or  the  receipt  thereof  by  liira.  For  a  nepleet  or 
.  this  section,  the  sheriff  or  jailor,  gniltv  thereof,  is 
!  prisoner  for  all  damages  occasioned  thereby. 

fBubiect  to  reasonable  regulations,  which  the  sher- 
k.blish  for  that  purixise,  a  sheriff,  jailor,  or  other  of- 
lias  the  custony  of  a  priwiner,  niu.st  permit  such 
as  is  necessary,  for  the  personal  service  of  a 
I  Bctitm  or  special  pioeeeding,  to  which  the  prison- 
f,  and  which  must  be  personally  served. 

^A  sheriff  must  receive  into  his  jail  and  keep  a  pri*- 
Aitt«d  to  the  sime,  by  virtue  of  civil  process  issued 
iof  record,  instituted  under  the  authority  of  the 
until  he  is  discharged  by  the  due  course  ot  tbA 
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luws  of  the  United  Rtut^s,  in  llie  same  manner  as  if  he  w 
ci)riiini(U'(l  by  virtiieof  ;i  mitodute  in  a  civil  action,  issued  fr 
a  ctHirt  of  the  IState,     The  slieriff  may  receive,  to  his>  own  U 
the  money  payable  by  the  United  States  for  the  use  of  I 
jail. 

§  134.   A  slicrilf,  or  jailer,  to  whnse  jail  a  prisoner  is  c 
mitted,  as  preKtribed  in  Ihe  last  sectitm,  is  tiuswemble  for 
Bafe  keeping,  in  llic  courts  of  the  United  8tal«s,  ac(x>rdiiig  I 
the  laws  thereof. 

ARTICLE  THIRD. 

Tkkporaht  Jails,  and  Tempoiiaut  Removal  or 
KRH  FitoM  Jail. 


i  130.  Whpnjttll  becomes  unfit, 
etr',,  itnolhtir  to  be  deuig- 
nnted. 

18B.  DeHJKnHtion,  how  an- 
nulled. 

187.  Copy  oMe.Higtmtlon  to  h« 
gorcetj  on  Iha  eheriif, 
»to. 

1S8.  Prlisoncirs  hI ready  Upon 
J  nil  lib«.rtie,s. 

189.  .Tdd  lllHTillos  toprinoniT, 
who     becotneB     entitled 


thereto,  before  remo 
i  140.  Id,;  («  priHnnenirenKiT 

141.  When  dosigDatiOD  U> 

revoked,  etc. 

142.  Copy  of  revocation  to  I 

verved  on  sheriff:  aha 
ifTs  duty  thereon. 

143.  RemoTiil  of  prJsoDen 

case  of  fl  re. 

144.  What  officer  to  sot  in  < 

of  nbeenee,  etc 


S  135.  lAm'd'lHTl.]    If  there  is  no  Jail  in  a  county ;  ort 
jail  becdiiiPH  unfit  or  uiisufc  for  the  cimfliieinent  of  some  or  C 
of  the  priKoners,  tvr  in  dtstwypd  by  lire  or  other%*-ise  ;  or  if  j 
pestilential  diseaf+e  breaks  out  in  (he  jiiil.  or  in  the  vicinity  f 
the  jail,  and  the  physician  to  tin?  jiiil  cin-li(li's  that  it  is  likd 
to  endanger  lh«  health  of  miy  or  sdi  of  the  jirisoners  in  t| 
mil ;  the  county  iuilKe,  or,  in  the  city  and  cininty  of  ii(( 
York,  the  chier-judKO  of  tlie  cuiirt  of  coninion  pleas,  tnusti  t 
an  instriitnont  in  writinjz,  filed  with  the  clerk  of  the  coiaiB 
desiffivatP  another  suitable  place  witliin  the  emuity,  or  then 
of  a  contifriiouH  county,  for  the  coolliienieut  of  some  or  alii 
the  prisoners,  iiK  the  cusc  rei|iiirfs.    The  place  so  desii, 
thereupi'm  boeomos,  to  all   inlfiits  and  |)iirposes,    except 
otherwise  proscribed  in  this  4irtii-lc,  the  jail  of  the  county  ' 
which  it  haH  l>eeti  w)  desio^afed,  and  for  the  purposes 
pressed  in  the  iastruineal  designating  the  same. 

§  139.  The  designixtion  may  be  modified  or  revoked,! 
the  judge  inakinfT  the  siinie,  bj' a  like  instiiiment  in  writJ 
iilen  with  the  cleik  of  the  county. 

§  13T.  The  county  clerk  must  scn-e  ft  cop.V  of  the  de, 
nation,  duly  certified  by  liini,  under  liia  official   seal,  on  ( 
bberiff  and  Keeper  of  the  jail  of  a  contiguous  county  so  dCL 
nuted.    The  slieriff  of  tliiit  couutv  must,  upon  the  deliveHN 

the  sherifF  of  the  county  for  wliieh  the  aesignation  f 

receive  ititei  his  jnil,  and  there  safely  keep,  till  pers 
may  l>c  lawfnlly  cunllned  therein,  pursuant  to  this 
and  he  is  responsible  for  tlveir  safe  keepintj,  03  if  he  wasi 
ftberilT  of  the  county  for  ■which  the  designation  is  made. 

^  138.  If  a  prisoner  has  beoa  admitted  to  the  liberties) 
the  j:ul  of  the  ronuty.  for  which  the  dpsij.Tiatniu  is  made,! 
must,  notwithstuntliug,  remain  within  thobc  Uberties ;  btft  t 
may  be  removed  by  the  sheriff,  to  whom  he  has  given  I 
for  "the  liberties,  to  the  jad  or  other  place  so  designated, 


TEMPORARY  JAILa 


copy 


afltMHl  therein,  in  a  case,  where  the  aherilT  niight  oonfine 
L  in  the  jail  of  his  own  county. 

[§  139.  If  a  person,  who  is  ari'ostcd.  before  or  after  the 
sifi^iatlon,  by  the  sheriff  of  the  county  for  whioh  the  desig- 
^tion  is  iiiutle,  beconjes  eutitU'd,  alter  the  desitrnuliiin,  uud 
fore  his  rcmovul,  to  the  iibcrtios  of  the  jail,  ht-  must  be  atl- 
tted  to  the  liberties  oi  the  jail  of  thsd;  county,  lis  if  the 
Bt?nation  had  not  been  nmrle  ;  but  bo  may  be  removed  by 
I  rfieriff  to  the  jail,  or  other  ptaee,  ro  deKifrnated,  and  con- 
lied  Ihereiu,  in  a  case,  where  the  sherilT  iiiight  cuutlue  him  in 
(  jail  of  his  own  county. 

|,§  140.  If  n  i>eraon  confined  in  or  removed  to  the  jail  of  a 
dtiguous  county,  designated  as  )>i-es4crihiHl  in  thi.s  nrt.icle. 
pomes  entitled  to  the  liberties  of  the  jail,  the  sheiilT  of  that 
unty  must  admit  him  to  the  jiiii  liberties  us  if  he  had  been 

H^inally  arrested  by  that  sbertlT,  un  a  mandate  directed  to 

,£,   141.    When  u  jail  Ik  erected  for  the  eountT,  for  whose 

fe  the  designation  wa.s  made,  oi-  its  jail  is  rendered  flt  and 

fe  for  the  conflnement  of  prisoners,  or  the  reason  for  the 

iesignation  of  another  jnil  or  place  has  otherwise  ceased  to 

'  e  operative,  the  designation  must  bo  revoked,  as  prescribed  in 

'tis  article. 

I§   142.  The  county  elei'k  must,  initnediatcly  sei-ve 

T  the  revocation,  duly  certified  by  liini  undei-  his  ofHcia!  se; 

jpon  the  slierifF  of  the  same  county;  wlm  must  remove  the 

Jrrisoners  belong! ntr  to  bis  custody,  and  conliiied  without  his 

c»unty,  to  his  )>ro[>er  jiiii.     If  u  prisoner  has  been  adniitled  to 

the  jail  lilici-1  ics  in  the  other  county,  he  nnist  nlso  be  removed; 

ad  he  is  eutilled  to  the  liberties  of  the  jail  of  the  couiitv,  to 

"  jcb  he  is  removed,  without  a  new  boiid,  as  if  he  hud  been 

finally  admitted  to  the  jail  lilieilies  in  that  county;  and 

I  bond  given  by  him  applies  accordingly  to  those  liberties. 

143.  If,  by  reason  of  a  jail,  or  a  buildingj  near  a  jail, 
ag  on  Are,  there  is  reastm  to  apprehend  thot  some  or  aU  of 
!  prisoners  confined  in  the  jail,  tnny  be  injured^  or  may  es- 
)e,  the  sheriff  or  keeper  of  the  jail  may,  in  Ins  direretion, 
flove  them  to  some  safe  and  convenient  ijlaee,  and  there 
jfine  them,  until  they  can  be  safely  returaed  to  the  jail ;  or, 
'le  jail  is  destroyed,  or  so  injured,  that  it  is  miHt  or  unsafe 

the  coniincment  of  the  prisoners,  until  a  desi^ation  is 
Je,  as  prescribed  in  section  one  hundred  and  thirty-Uve  of 
I  act. 

144.  If theooimty judge, orthechief-iudpeof the courtof 
ion  pleas  for  the  city  and  couuty  of  New  York,  is  absent 

:!>r  unable  to  act,  of  if  his  oflloe  is  vacant,  a  dcaipnatinn,  or  the 
r-e  vocation  or  modification  thereof,  as  prescribed  in  this  article, 
riiay  be  made,  in  any  county,  except  New  York,  by  the  spe- 
:2ial  county  Jndge  or  the  district  attorney,  or  in  the  city  and 
inty  of  New  York,  by  any  judge  of  tne  court  of  coounoa 

ARTICLE  FOURTH. 
Jail  Liberties  :  Escapes. 

46.  Jitil    Hbertiea    ia    certain  J^l'- 

countleB.  J  149.  wtio  odmittedtolibeTtleB. 

.  in  other  counties,  150.  Undertaking   to   ho   exe- 

Ifl.;  how  Inld  nut.  ciiteil    by    prisoner;    iw 

Copy  to  tie  kept  posted  in  contents. 
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JAn.  LTB-RnXTES  AND  KSCA-pES. 


2  151.  For  whom  undorlaking  (n 

tie  helil. 
152.  Prisoner  to  ho  comtniltoil 

wlicD     auretiea     IBBulfl- 

cient. 
158.  Surrender  of  prisoner  hy 

hia  Btirelleii. 
IM.  How  gurrencler  maiio. 
156.    WtiAt  deemed  and  what 

not  deemed  an  escape. 


1715  Con- 
ol.  Kft,  as 
mend'iby 
istie  c 


5  15C.  When   ponrt    may 

prisoner  oat  of  ghoti 

custody. 
157.  Prisoners    eoniinilted 

rnntompL 
l&S.  SherlfTs   liahiliiy    f„r 

rape. 
159.  I'ennlty  for  cor  nlmnn 

escape  by  a  aherilT, 


^  145.  The  rnllowincf  arc  the  liberties  of  the  jail  for 
of  the  counties  specillcd,  to  wit : 

For  th<?  city  and  county  of  New  York,  the  whole  of  fhil 
city  and  county 

^or  the  county  nf  Onondaga,  the  whole  of  the  city  of  I 
cuse. 

For  the  county  of  Monroe,  the  whole  of  the  city  i  if  '^ 

For  tlie  county  iif  Erie,  the  vvhulu  of  the  city  of  ^ 

For  the  ct»iiuly  of  Dutchess,  the  whole  of  tlio  en  _ 
kcepsie. 

For  the  county  of  ICinjjs,  the  whole  of  that  county. 

For  the  county  of  Albiiny,  the  whole  of  the  eity  of  ._ 

For  the  wmnty  of  Jefferson,  the  whoie  of  the  city  of  ^ 
towa 

For  the  county  of  Herkimer,  the  whole  of  the  village  1 
Herkimer.  ' 

For  the  county  of  Rensselaer,  the  whole  of  the  city  of ' 

§  146.  The  liberties  of  the  ittil  in  each  of  the  other  coua 
of  the  State,  as  heretofore  esliiLlished,  shull  ^ontintie  to  bell 
liberties  thereof,  until  they  ure  altered,  or  new  liberties  alt] 
established,  as  prescribed  %  law. 

§  147.  Wlier©  the  liberties  of  a  jail  are  altered  cu- 
lished,  by  resolution  of  the  board  of  supervisors,  iw  pro- 
by  law,  a  s]>ai',e  of  Kfound,  iiJjuccut  to  the  jail,  and  i 
cecdin''  five  hundred  acres  in  quantity,  must  bo  ln.1.1 
the  jail  liberties,  in  a  square  or  rectnngle  as  nearly  iis  i! 
but  a  stream  of  water,   canal,  street,  or  hiphway,   i 
adopted  as  nn  exterior  line,  notwithstandinj?  it  ix  n 
straight  line,  or  is  not  at  right  angles  with  the  other  • 
line.1  of  the  liberties.     A  resolution  establishing  or  alloi 
liberties,  must  contain  a  particular  description  of  then- 
ftries;   and  as  soon  as  may  be  after  its  adoption,  the- 
aricsmustbo  designated  fey  monuments,  inclosures,  |.. 
other  visible  and  permanent  marks,  at  the  expense  ti 
county. 

§  148.  The  county  clerk  must,  within  one  week  ri""' 
restjlution  of  the  bnard  of  supervisors,  establishing-  or  ■.'. 
jail  liberties,  has  been  died  in  his  office,  deliver  an  cxcii 
ctipy  thereof  lo  the  kee]->er  of  tin?  jail  who  must  keep  1 1 - 
ejt}x)«ed  tJi  public  view,  in  an  open  and  (iiiblie  part  i5f  r  ■ 
and  e.xhibit  it  to  each  person  nrlmitto<)  to  the  (ibert.ics  ... 
jail,  at  the  time  of  his  executiuff  a  Ixjud  for  that  purpose. 

§  149.  I/bn'dlSSfi.]  A  person  in  the  custody  of  a  <=!ietrf 
by  virtue  of  an  order  of  arrest ;  or  of  an  o.xeeution  in  -i  i-l^'' 
action  ;  or  in  con.se(|ueiice  of  a  surrender  in  evfinerntion  <•(  I'" 
bail,  is  entitled  to  bo  iidniitted  to  the  liljerties  c.f  the  jiiil,  ii|«« 
dclivcrinp  to  the  shci'ilV  ail  undertaking  as  pr«,cribed  iu  ti* 
next  section. 
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§   160.   [.-Iiri'rf  ISV'.]     Tlie  uadcrtiikitijT  must  bo  executed 

•y'lhe  priwuer  ami  oue  or  mc>r<?  sudkioiit  siirotii>s,  resiilonts   67N,Y.a3I. 

hoiischolflers  or  freclu)ldei-s  cif  tlie  oiniiity,  in  it  pemiltv  at 

;t  twk-tf  the  suiM  ill  wbicb  the  sht'rilT  was  Vexiuired  to  hold 

defendant  to  biiil,  if  he  is  in   custody   uuder  tin  onler  of 

rest,  or  lias  been  surreuilered    lu  exoneration  of  his  bail 

fore  judgnneut ;  or  dux-etcd  to  be  collected  by  the  execution, 

"le  is  in  custody  un<ler  an  execution ;  or  reniuininR  luieol- 

ited  upon  a  judfrrncnt  against  him  if  he  ha-s  been  siu-rendered 

•er  iiidsnnent ;  conditioned  that  the  poi-sou  so  iu  custody 

fel    ''  lin  a  prisoner,  and  shall  not,  at  any  time  or  in  any 

i-apf  or  go  without  the  liberties  of  the  jail,  until 

i       .      I  by  due  course  of  law. 

The  jjj-ovisious  rejAilatinK  the  justiHcation  of  bad,  contained 

article  third  of  title  first  ol  chapter  seventh  of  this  act, 

r'em,   except  as  otherwise  expressly    prescribed   in    this 

icle  with  respect  to  the  notice  of  justiflciition  of  the  surc- 

>;  the  offieers  before  whom  they  umsfc  justify;  the  substi- 

tioii  of  new  sureties  or  u  new  uudeitukitifj  ;  the  examiiiiition 

d  (pialiBoutiousof  Ihenew  .sureties,  and  the  allowance  of  the 

taking.    But  ufter  the  allowauce  the  undertaking  iiiu.st 

livered  to  the  party  at  whose  instance  the  piriBouer  is  In 

itody. 

§  151.  [.-Itn'ri  1S86.]  All  undertaking  so  taken  is  held  tor 
e  indemnity  of  the  sherill'  taldng  it,  and  of  the  party  at 
hose  instance  the  prisoner  executiug  it  is  contliied. 

§   152.  Mm'd  1S88.]    If  the  party  at  whose  instance  the 
isoner  is  in  custody  discovers  that  a  suretv  therein  is  insiif- 
it,  he  may.  upon  proof  of  the  fact,  by  aliidavit  or  other- 
si  pply  to  thecourt  ortoil  judf^e  thereof,  cm  whose  pi'ocess 
ti  prisoner  is  in  custody,  or  to  the  county  .judge 
iiore  such  prisoner  is  cniillned,  and  the  court 
•  of,  or  such  county  judpe  may  make  an  order 
jiiiiiutliug  ^uch  prisoner  to  cIokc  contiaeinent  in  the  jail  until 
anther  uadertaKiug:,  with  good  and  sufficient  sureties,  is 
Tered. 

153.  L-lm'cf  ISSB.]  One  or  more  of  the  (wreties  in  an  un- 
Brtuking'  piven  for  the  liberties  of  a  jail  may  surrender  the 
rincipal  at  any  time  before  judfrtnent  is  rendered  against 
jiein  m  an  action  on  the  undertaking,  but  they  are  not  exon- 
pated  thereby  from  a  Uabihty  incurred  before  making  the 
jrrender. 

§   154.  lAm'd  ISSe.j    The  surrender  must  be  made  as  fol- 

bws:  The  surety  or  siu'etics  making  it  must  take  the  principal 

I  keeper  of  ^he  jail,  who  must,  upon  his  or  their  written 

iuisition  to  that  eJTect,  take  the  princiml  into  his  ciitody 

_a  indorse  upon  the  undertalcing  given  for  the  liberties,  an 

'knowledginent  of  the  surrender,  and  also,  if  rctiuired  give 

je  surety  or  sureties  a  certiUcate,  ucknowledgiug  the  sur- 

?nder. 

§  155,  [Xm'rflSH"*.]  The  going  at  large  within  the  hber- 
es  of  the  jail  in  which  he  is  m  cii»to»ly.  of  a  prisoner  who  bos 
lecuted  such  an  underlrdciug,  or  of  a  priaouer  who  would  be 
ititled  tfJ  the  hl>?rti.-sii(«in  executing  such  an  undertaking, 
I  not  an  escape-  ■  -  • '  sciing  at  large  beyond  the  libertiea 
a  prisoner.  -  as.seut  of  the  parly  at  whi>se  in- 

e  he  IS  in  ■  an  escape,  and  tlie  sheriff  in  whoBO 

ly  be  was,  or  ins  suretiet  has  the  same  authohty  t«  ^t- 
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aue  mud  retake  hhn  as  if  be  liad  es-r-:- ~  - '  ' 
•a  eaCAfe  forfetto  the  aadertaki: 
aobject  to  the  provisioQS  of  the  oca 

^  156.  [Am'd  ISTT.]    Where  »  penoa,  who  has  been 
dieted  for  a  crmiiaal  offeaiee,  is  held  by  a  Aeriir,  by  virtue  ( 
a  mandate  in  u  civil  acticai  or  speciaj  proceeding,  the  cou! 
in  which  liie  indictraent  is  pendinf,  mar  make  an  order  i 
ouiriDg  the  sheriff  to  brin^  nim  before  the  court ,  whereup™ 
the  oourt  may  make  SDcb  disposition  of  the  prisoner,  as  to  i 
aeetos  proper.    The  sheriff's  fet^  and  exjienses.  in  soi 
are  a  county  charge  of  the  county  wherein  the  oourt  is  I 
IK.T.SBt.       §  157.  A  pri-soner,  committed  to  jail  upon  pr_. 

contempt,  or  conunitted  for  misconduct  in  ii  ca.se  pre , 

by  law,  must  be  uctually  contined  and  detained  withrn' th 
jail,  until  he  is  dusohargeS  bv  due  course  of  law,  or  is  i-eniov«« 
to  another  jail  or  place  of  conflnement,  in  a  case  i)rescnb«5l 
by  law.    A  sheriff  or  keeper  of  a.  jail,  who  suffers  such  a  prifrj 
oner  to  go  or  be  at  large  out  of  his  jail,  except  by  virtue  erf  I 
■writ  of  habeas  corpus,  or  by  the  special  direction  of  the  coul 
ootnmittiag  him,  or  in  a  case  sinx-ially  prescribed  by  law  jl 
liable  to  tne   party    afrgrievoti,  for  his  dama<;es  snstn.in0 
thereby,  and  is  guilty  of  a  ini'sdemeanor.     If  the  coinniitnic 
was  for  the   non-j)aynient   of  a  sum  of  money,  the   amo 
thereof,  with  intertsit,  is  the  measure  of  damages. 

§  158.  [^m'dlSSO.]    Where  a  prisoner  in  asherifTsi., 
tody  goes  or  is  at  lurno  beyond  the  liberties  of  tic  jail,  wid 
out  the  assent  of  the  iwxrty  at  wluwe  instance  he  is  in  custoc" 
the  sheriff  is  answeniole  therefor  until  au  undertaking  for  I 
liberties  of  the  jail  is  given  and  approved,  m  an  action  i 
Mm  as  follows : 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  i 
arrest  or  in  consef^ucnco  of  a  surrender  in  exoneration  of  ] 
bait  before  judfrnieut,  the  sheriff  is  answerable  to  the 
of  the  damages  sustained  by  the  plaintiff. 

2,  If  the  prisoner  was  m  custody  hv  virtue  of  anyt 

mandate  or  in  consotiueiiee  of  u  surrender  m  exoneration  l 
his  bail  after  jutl^ncnt,  the  sheriff  is  answerable  for  the  dett 
daniai^es,  or  sum  of  money,  for  whiuli  the  priuouer  was  ' 
mittcd. 

§  159.  A  sheriff  or  other  officer,  who  demands  or  ^el 
a  reward,  gratuity,  or  other  valuable  thinK,  to  procure,  i 
connive  at,  or  permit  an  escape  of  a  urisinier  in  his  cu»ti 
is  guilty  of  a  misdemeanor,  aad  siiuU  tie  piiiitHhcd  uccordin 
A  conviction  also  operates  as  a  forfeittire  of  his  office,  uud'c 
qualifies  him  forever  thereafter  from  holding  the  same. 
ARTICLE  FIFTH. 

AOTlOK  tJPON  AN  ASBISNMENT  OV  A  BONB  FOH  JaIL  LibKKT 


^' 


Y.MS. 


g  100.  Defence  In  actlun  by  eher- 

Iffon  und«rtHkln|;. 
161,  Judgment  HRFiinBt  gheriff 

tn    lie  evicU-Di^e   agftinflt 

utiretieB,  etc. 
U2.  Summary   jiidgmonl.    for 

rheriir. 

163.  R(>qui<<ltes  of  appllcalion 

ttierefor. 

164.  Such    A  jadgment    when 

«tAyed.      Same ;      wlien 
Tkcaled. 


i  1G6.  JiidKment  against  the 

is  evidence  of  dania 
lee.  Action  on  rorfeicedand 

taking. 
107.  Id.;  damnEes  rocovenb 
Ica.  Suuh  action    bars   aeli 

agHinsit  sherifr. 
1(59.  Defence  in  notion  on 

reiie.d  undertakinii;. 

170.  fltay  of  judKHient  in  aclW 

aKsinst  sheriff. 

171,  Defence  of  Hherlff  in  ■o- , 

tlon  for  escape. 
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80.  [Ani'd  ISWS.]  Ill  an  actioa  brouffht  on  an  undei^ 
for  the  jail  liberties,  it  ih  a  defence  that  the  priscmer 
arily  rrturned  to  the  liberties  of  the  juil  frojn  which  he 
d  or  was  recaptured  bv,  or  surreiiderecl  to  the  shenff 
irhose  custody  he  escaped  before  the  couimenLeuieut  of 
iion.  The  dereiulaiits  may  make  that  or  any  other  de- 
x>  the  action,  which  might  be  made  by  the  sheriff  to  aa 
against  him  for  the  escape. 

61.  But  if  judgment  has  been  rendered  against  the 
,  in  an  action  brought  for  the  escape,  and  due  notice  of 
idency  of  the  action  wtis  given  to  the  prisoner  ttnd  his 
«,  to  enable  tbcra  to  defend  the  same,  tbe  judgment 
t  the  sheriff  is  conclusive  evidence  of  his  right  to  re- 
agoinst  the  priaoncr  and  his  sureties,  to  wTiom  the 
was  given,  as  to  any  miittor  whicd  w.ls  or  might  have 
ontroverted,  in  the  iictioii  ufrainHl  !lie  KhcrifF. 

S2,  {Am^d  iSStl.l  In  an  iiction  brought  by  a  slxerifl  on 
lertakin^  for  the  jiul  hberties,  it  it  ajiix-ui's  to  the  court^ 
I  motion  made  in  beluiff  of  the  sheriff,  thut  judgment 
en  rendered  agiiinst  hiin  for  the  esi^iipe  of  the  prisoner, 
at  due  notice  of  tJie  peudeticy  of  the  uotiou  4i£ai.insl  him 
Iven  to  the  prisoner  iind  his  sTireties  toeniible  tlieni  to 
I  the  same,  the  courl  must  order  a  . summary  judtruieot 
ipliiiutiff;  and  the  judgment  must  be  enterea  acoord- 
with  costs. 

83.  But  to  entitle  a  shcrilT  to  move  for  such  a  judg- 
he  must  have  served  a  copy  of  his  complaint,  and  given 
f  days'  notice  of  the  motion. 

84.  If  it  appears,  on  tlic  heariiij;  of  the  motion,  that 
sfendants  have  a  merit*irious  ddeiiee,  which  was  not. 
vert-ed  in  the  action  agiiinst  the  sheriff,  and  which  by 
iild  not  have  been  so  cuutroverted,  the  court,  may  stay 
idings  on  the  jtidgiiwnt,  with  such  limitations  anil  upon 
;nns,  as  it  deems  just,  until  a  trial  in  the  actiou  •  but 
iginent  must  stand  as  a  security  for  tlie  sheritT.  1:  the 
■e  is  established,  the  cuurt  must  vacate  the  judgment, 
■nder  judgment  for  the  defendant. 

85.  [.4mVI  l.S8().]  Ill  an  actiou  bronofht  by  a  sheriff  on 
lertaking  for  the  jail  liberties,  u  judtfnicnt  atriiiast  him 
i  escnj>e  of  the  prisoner  is  evidence  of  the  diuiiages  su&- 

by  hiiu,  as  if  it  hud  been  collected  ;  and  he  may  recover 
isonuble  attorney's  and  counsel  fees  and  other  expenses 
jndiug  the  actiou  agaiust  bun,  as  part  of  his  damages. 

86.  [.ImVnSSe.]  If  an  imdertaldng  for  the  jail  liber- 
forfeited  before  the  same  is  duSy  allowed,  the  party  at 
Bnstance  the  prisoner  was  con  lined,  or  in  case  of  liis 
Bis  executor  or  adrmnistrator,  may  elect  lo  bring  an 
rttn  the  undertokiug. 

67.  [Ani'd  ISWl.]    The  person  so  electing  may  main- 

Q  action,  on  the  undcrtakiug  iu  a  case  where  an  action    W  Hun, 428, 
be  maintained  bv  the  sheriff,  and  ho  may  recover  the 
iamages  for  the  Ijrench  of  the  condition  which  lie  might 
■ecovered  in  an  action  against  the  isheriff  for  the  escape. 

68.  [.4m''rf  I'SSCi.}  The  commencement  of  such  an  ac- 
lall  be  deemed  ftu  election  and  is  a  bar  to  an  action  by 
behalf  of  siich  person  against  the  sheriff  or  other  otHceV 

[leh  an  uudertiiking,  for  an  escape  by  tbe  prisoact 
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execntinjr  the  nnrtcrtalring-,  amoaDtiiif  ti>  a  breach  of  the  cou- 
diti<-in  ther«N->f.  iiule»  the  escape  w«s  with  the  ikssent  of  tiM 
sheriff  or  other  officer. 

§  169.  [.t(«"rf  l*srt]  In  an  aotwn  brought  as  pn>vi<led  in 
the  three  last  sections,  the  defeaclant  may  make  anr  defense 
which  he  might  make  if  the  aetioa  was  brought  by  t"hc  sheriff. 

§  170.  [Mm-rf  IKStj.]     If  the  person  so  entitled  to  bring  SB 
"•  action  on  the  undertaking  for  the  jail  liberties,  in  lieu  of  riiak- 
ing  such  election  brings  an  action  against  the  sheriff  for  Ih? 
escape,  the  court  may,  except  where  the  escape  w;i 
with  sheriff's  a-sseiit,   stay  procoedinp?  ui>ou  a  jud^:?! 
covered  against  the  sheriff,  with  such  limitutions  im  i 
such  terms  as  it  deems  just,  until  he  ha«  had  a  reasui 
time  to  prosecute  the  undertaking  and  collect  a  judj 
recovered  thereon. 

§  1*71.  In  an  act  ion  against  a  sheriff  or  other  oflSceTt 
the  escape  of  a  prisoner,  it  is  a  defence,  that  the  escape 
without  the  a&sent  of  the  defendant,  and  that  at  the  t 
niencenient  of  the  action,  he  had  the  pri»>ner  within,  the 
erties,  either  by  his  voluntary  return,  or  by  recajjture. 

TITLE  m. 
Application  of  the  foregoing  provisions  to  the  prtKeedin 
a  coroner. 

Jail       liberties;     lis 


I  1T2.  Duties  of  coroner  when 
eheriff  is  a  party. 

173.  Any  one  of  the  coroners 
may  act. 

1T4,  Arrest  of  eheriff  by  cor> 
ner. 

175.  SherilT;  how  confinpd. 

176.  Plftoe  of  confinement  to  be 

deemed  a  jnil. 

177.  Bheriir  to  be  admitted  to 


of  coroner  for 
ecospe. 
I  178,  Coroner  mny  pro!>ea 
etc.,  liond  for  liberltf 
170.  Duties  of  coroner 
fheriffis  plaintiff 

180.  Such  prisoner  enlttto 
jail  hbertien,  cito. 

181.  E8cape  of  8uoli  pHaOt 

§  173.  In  an  action  or  special  procecdin"-,  to  whicbj 
sheriff  of  a  county  is  a  party,  a  coroner  of  the  same  oou 
has  all  the  power,  and  i.s  subject  to  all  tht>  duties  of  a  d»« 
In  a  cause  to  which  the  sheriff  is  not  a  party  ;  except  as  otl 
wise  specially  prescribed  by  law. 

§  1*73.  A  mandate  in  a  civil  action  or  BpeoiaJ  pr 
which  most  or  may  be  executed  by  the  coroners,  or  by 
orer  of  a  county,  must  he  directed  either  to  a  particiilar 
oner,  or  generally  to  the  coroners  of  that  county.     Wl 
Buch  a  mandate  is  directed  generally  to  the  coroners 
county,  or  requires  them  to  do  any  act,  it  may  be  execw  , 
and  a  return  thereto  may  be  made  and  signed,  by  ond 
them,  but  such  an  act  or  return  does  not  affect  the  others.  ( 

§  174.  [^tm'd  188B,]    Where  a  mandate  requiring  thel 
rest  of  the  sheriff  of  the  county,  is  directed  ton  corbner,J 
roust  execute  the  same  in  the  manner  prescribed  by  la^ 
respect  to  the  execution  of  a  similar  mandiitc  by  a 
and  he  is  authorized  to  take  an  undertaking  on  the  arr 
an  undertaking  for  the   jail    liberties  in  a  like  csiae, 
like  riiamiei*,  and  with  like  effect,  as  where  such  an  uni 
jug  may  be  taken  by  a  .sheriff. 

§  175.  AVIiere  the  tictiiiil  conflnemeut  of  asheriffby 
oner,  on  a  nmuflute,  is  renuirod  or  authorized  by  law,  he  i 
b«  uontiucd  by  the  coroner,  in  u  house  situated  within  "' 
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trties  of  the  jail  of  the  county,  other  than  the  sherifTs  house, 
or  the  jail,  in  the  same  manuer  us  u  sheriff  is  re<iuired  by  law 
to  c(  inline  a  prismer  in  file  jail. 

§  1 76.  Tlmt  house  thereujion  become  the  jail  of  the  coun- 
ty! for  the  use  of  the  coroner ;  luid  euoh  provision  of  law  re* 
lating  to  the  jail  or  to  an  escape  from  the  jail,  applies  theretOj 
while  the  sheriff  is  c<>ufine<l  tlierein. 

^  177.  [Jm'd  ISHT..]  A  sheriff  so  arrested  tntist,  be  admit- 
ted to  the  libertiea  of  the  ju.il  of  the  county,  in  a  like  ca.se,  and 
upon  executinfr  a  like  undertnkintr  to  the  coroner,  a,s  pr«f>cribed 
\)y  law  for  a  prisoner  in  itii-  sherifrs  custody.  For  an  ewuiHS 
oi  the  sheriff  from  the  liberties,  the  coroner  is  liable,  iu  tlia 
same  manner  and  to  the  same  extent  as  a  sheriff  for  a  similar 
escai>c,  and  ho  may  make  the  samo  defence  as  a  sheriff. 

^  178.  [.Im-'ti  !.">%. I  The  oorouer  may  proseeut<>  an  un- 
dertakinK  for  the  libertiea  takeu  by  him,  and  is  entitled  to  all 
the  ritrhts  and  subject  to  all  the  liabilities  prescribed  by  law, 
with  reapcet  to  a  similar  uudortakin^takeu  by  a  alioriff.  The 
undertaking  may  be  u-ssig-tied  by  him  to  the  party  at  whose 
instance  the  .sheriff  was  arrested,  and  the  same  proceedings 
may  be  had  thereupon  a,s  uijou  an  undertaking  taken  and  as- 
signed by  a  sheriff  in  a  similur  cii.se. 

§  170.  A  person  arrested  by  a  coroner,  in  nn  action  or 
Epecial  pnx^eedin^c,  in  which  the  sheriff  of  the  county  is  plain- 
tiff, must  be  confined  in  the  jail  of  the  county,  iu  a  eiise  where 
sucn  a  conlineincut  is  recjuired  or  aut  liorixcfj  by  luw  ;  but  the 
coi"oner  i.s  uut  liable  for  an  escape  of  the  jirisoner  from  the 
jail,  after  he  has  been  ttinflned  therein.  A  norsou  so  conflncd 
must  be  kept  antl  treated,  in  all  respects,  like  a  prisoner  coa- 
fliied  by  the  sheriff. 

^  ISO.  [AmVi  IS-STi.]  A  person  ao  arre«t<>d  by  a  coroner  is 
entitled  to  be  discharjjed,  or  tt>  the  libt^rlles  of  the  jail,  as  the 
ca.se  reijuires,  uj>ou  eivinjf  an  undertaking  to  the  coroner  in 
the  like  manner,  aua  in  a  like  ciuso,  in  which  a  person  arrested 
by  a  sheriff  would  Ix)  entitled  to  lie  dischiirpetl,  or  to  the  liber 
ties.  The  undertidfinp  s«)  driven  must  be  in  all  respects  siinilar-l 
to  that  required  U)  be  tfiveu  to  a  sheriff,  and  it  has  the  like  ef- 
fect, and  may  bu  argued  and  proceeded  upon  in  like  man- 
ner. 

§   181.  A  conjner  is  answerable  for  an  escape  of  a  prison- I 
er,  admitted  by  him  to  the  liberties  of  the  jail,  iu  the  same  J 
mumier  and  tc  the  same  extent,  as  a  sheriff,  and  may  inter- 
pose a  Uke  defence. 

TITLE   IV. 

Powers,  duties  and  liahUitiM  of  an   incoming  and  outgo- 

ing  sheriff,  rcspecUvely,  tf/uehing  the  maitert  ivudwUd 

in  this  chapter.* 

185, 


182.  (Vrtiflcate  to  he  turnishcd 

to  new  shcrifT, 

183.  Powers  of  former  sheriff; 

when  to  ccii.«e. 

184.  JbIU,  proeei".«,  etc.,  lo  be 

dulived  to  new  aherilf. 


Former  sheriff  to  execute 

Inslrumcnl. 
18(1.  Former  Blioriff  to  execute 

certain  proecea. 
187.  Certain  orders  to  be  d»*] 

lirered  to  and   rouirnad 

by  opw  olieriff. 


■  For  the  taw  rcgiilRtlng  nheriffs  iu  the  county  of  Kew  York,  i 
h.UWcim. 
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i  188.  DallTery  ofpri»ODfr»,pro-       J  189.  nnder-shertff.  etc.,  vliei] 
cess,  etc,  how  enforced.  to  comply  with  lh«  f«*J 

going  proTi?ioi»s. 

§   182.  Wlierc  a  new  sheriff  has  been  elected  or  ap 
ed,  and  has  qualified  and  given  the  security  required  '  ^ 
the  clerk  of  the  county  must  furnish  to  the  new  sberifl  a« 
flcate,  under  his  hand'and  ofScial  seal,  stating  that  the  i    ^_ 
80  appointed  or  elected,  has  so  qualified  and  giveii  security 

§  183.  Upon  the  oommencement  rif  the  new  sherlfTi  t«rm  ] 
of  office,  and  the  service  of  the  certificate  on  the  formers" 
Iff,  the  latier'.s  powers  a.s  sheriff  cease,  ezcept  as 
expressly  prescribed  by  law. 

§  1 84.  "Within  ten  days  after  the  service  of  the  oertif 
upon  the  former  sheriff,  he  must  deliver  to  his  successor  t 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  < 
oounty,  with  all  their  appurtenances,  and  the  property  ( 
county  therein. 

8,  All  the  prisoners  then  confined  in  the  jail  or  jails, 

8.  All  proces.s,  orders,  commitments,  and  all  other  | 
and  documents,  authorizine,  or  relating  to  the  confine 
cu.Htody  of  a  prisoner,  or,  if  such  a  process,  order,  or  (     _ 
meot  bus  been  returned,  a  statement  in  writing  of  the  I 
tents  thereof,  and  when  and  where  it  waa  returned. 

4.  All  mandates,  then  iu  bis  hands,  except  such  as  be  I 
fully  executed,  or  has  begun  to  execute,  by  the  collection  i 
money  thereon,  or  by  a  seizure  of  or  levy  on  money  or  otJ 
property,  in  pursuance  thereof. 

§  185.  At  the  time  of  the  delivery,   the  former 
must  execute  an  fnstniinent,  reciting  the  property,  dociu 
and  prisoners  delivered,  specifying  particularly  the  pro( 
other  authority,  bj'  which  eaH^h  pri&tner  was  committed  l 
detained,  and  whether  tho  siinie  has  been  returned  or  I 
livered  to  the  new  sheriff.     The  instrument  must  be  deliV 
to  the  new  BherilT,  who  must  nfknnwledge,  in  writing,  up 
duplicate  thiT.^if,  the  receipt  of  the  property,  document 
prisijners,  tliereiii  s|ieoiliwl;  anrl   deliver  such  duplicatr 
acknowU'dgiiiuiit  U)  the  former  sherilT.* 

§  186.  Kotwithstftnding  the  election  or  appointmen 
new  sheriff,  the  former  .sheriff  most,  return,  in  his  own  I 
each  niamlate  which  lie  bus  fully  executed ;  and  mustpra 
with  and  complete  tho  execution  of  eacli  mandate  wniq 
has  begmi  to  execute,  in  the  manner  specified  in  sub  ' 
fourtli  of  the  lust  section  but  one. 

^  187.  Where  a  person,  arrested  bv  virtue  of  an  u. 
arrest,  is  conllned,  either  in  jiul,  or  to  the  liberties  ther 
the  timo  of  aHsij^iing  and  delivering  the  jail  to  the  new] 
iff,  the  order,  if  it  is  not  then  returnable,  Jiiust  be  delivei 
the  new  .slierilT,  and  b«  retiinuMl  by  hlnv  at  the  retur 
thereof,  with  the  proceedings  of  the  former  sheriff  and  < 
now  sheriff  thereon, 

§  188.  If  tho  fonner  sh'iriff  neglects  or  refuses  to  u 
to  his  successor,  the  jail,  or  any  uf  the  pn)i)erty,  dooume 
prisi5»ers  in  bis  chiirge.  a.i  prescribed  in  t^»is  title,  his  s 
sor  must,  notwithstanding,  take  p^wses-skm  uf  the  jail, 
the  projierty  of  the  county  therein,  and  the  custody ( 

•  For  Inw  roeulnting  BherifTB  oiBoe  ia  New  York  county.  1 
l«noB23tl«. 
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isoners  therein  cnnflned,  and  proceed  to  compel  the  deliv- 
■  of  the  documents  withheld,  tvs  presoribod  by  law. 

|§  189.  If,  at  the  time  wheaanew  sheriff  qualifleB,  and 
^ea  the  security  rc<iuircd  by  hiw,  the  offiee  of  the  former 
Briff  is  axecuted  by  his  under-slieriu,  or  by  a  corfjiicr  of  the 
anty,  or  a  persm  speciiiUy  authorized  for  that  purpose,  he 
at  comply  with  the  provisious  of  this  title,  and  perform 
:  duties  thereby  required  of  the  former  sheriff. 

CHAPTER  DI. 

JURISDICTION   OP   THE    PRINCIPAL    COURTS 
rOF     RECORD:     OROANIZATION.     MEMBERS.     AND 
OFFICERS    THEREOF;    DISTRIBUTION,    AND    DIS- 
PATCH OF  BUSINESS  THEREIN. 

TITLE      L— Thk  couet  of  atpb  AX,a. 
■  TITLE    H— The  supbemb  court,  inoludino  the  oiacuit 

COURTS. 

CIXiE  m. — Thb  strPERiOR  crry  cwtTRTS. 

[TLE     IV. — TttE  MARINE  COURT  OF  THS  CITY  OFNKW  YORK. 

triiE    v.— The  county  courts. 

TITLE  L 

The  court  of  appeals. 

inotsl.  Jurisdiction, and  mode  oT  exercising  the  same;  general 
powers;  terms  nnd  slltiDgs. 

2.  The  clerk  of  the  court. 

3.  The  Htute  reporter;  pubhcaiiou  nnd  dUlrlbatiua  of  the 
re  porta. 

ARTICLE  FIRST. 

tnUBDICnON,  AND  MOOE  of  KXERCISINQ  THR  »\WF.  ;  U-EKERAL 

Powsai.s  ;  Terms  axd  lamnoB, 

rl90.  Cases  in   wlik-h  court  of 

appeals  has  juriediotion.' 
191.  ExceptloOB  and  quallfloa- 

tions. 


thereupon. 

195.  Second    and    subsequent 
appeals. 

196.  Timeg  and  plaeefi  of  liold- 
ing  terms. 

197.  Court  m»y  l)e  lield  In  any 
buildtoE ;  adjournments. 

198.  Officers  to  be  appointed  by 
court. 


192.  Appeals  from  certain  or- 
ders, how  heard. 

193.  Court  may  malce  rules. 

194.  Reiuitlitur;  when  judg- 
ment abuolute  to  bo  ren- 
dered, and    proceedings 

§   10O.    [Ani'd  1S83.]    Tlie  court  of  appeals  \r,\»  exclusive 
jrisdietion  to  review,  upon  appeal,  every  uctuul  determiu- 
tion,  made  at  a  generiil  tarn,  by  the  supreme  court,  or  by 
Itber  of  the  superior  city  Oiurts,  in  either  of  the  following 
aae^  and  no  others : 
I.  Where  a  lluul  jud'^menfc  \  i-s  l)een  rendered,  in  an  action 
anmienced  in  either  nf  thos<   jourts,  or  brought  there  from 
another  court ;  and  uj>i>n  such  an  appeul,  to  review  an  intor- 
locutorv  judjruieiit  or  iiitormedi'ite  order,  involving  tlic  mer- 
its, and  necessarily  afrectin}»  f   e  flual  judfrinent. 
^B   3.  Where  an  order  hits  been  made  in  such  an  action,  aBFect- 
Hpi^  a  .substantial  right,  and  not  resting  in  discretion,  which 
^either  (first)  in  effect  determines  the  action,  und  prevents  a 
liual  jud}fnicnt,  or  (second^  discoiitiiiuea  the  action,  or  (thii'd) 
t    grants  or  refu.ses  a  new  trial,  or  (I'ourth)  strikes  out  a  |ilead- 
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application,  or  n  question  of  practice,  <i 
stiitiitciry  provision  of  Iht"  State  to  be  uuciias-litutM 
the  cletenninLitiiin  appoiir.s  fniDi  Ibo  reiusjjns  g' 
decision,  or  is  necessarily  implied  in  the  dtHjisiou. 

3.  Wfiere  a  flnul  order,  affectiup  a  substuntiul  rigl 
been  iiiiiile  in  a  special  procecdiii'?,  iir  upon  a  siirruuary 
ciLtiuii  in  an  actiun,  after  juilKmeiiL ;  anrl,  upciu  su 
appeiil,  til  review  any  intt-nnediatc  order,  involvin 
merits,  and  ueeessurily  afTectint;  the  order'  appealed  frt 

4.  ^Vheu  an  interlocutory  jud^iient  has  been  entered i 
decision  of  a  deunirrer,  provided  that  the  nppea!  sh 
token  within  sixty  days  after  the  .service  on  the  attoni 
the  appellant  of  a  oipy  of  the  judtpiu'tit  a-nrl  notice  i 
entry  there(>f,  and  orovided  also  that,  excepting  in  tb 
of  uppoalH  tiinv  jiending,  the  general  tenn  shall  certify  I 
it-s  opinion  the  t]iiestion  arising  therein  is  of  NulBcient  k 
unco  to  render  a  decision  by  the  court  of  appeals  des 
before  proceeding  farther. 

Bo  much  of  the  pnivisions  of  the  subdivision  hereby  j 
to  said  section  one  Immlreil  and  ninety  as  precedes  the  * 
prrn'iso  thereof,  .shall  :ij)iily  tu  appeals  nlreruly  pendinjl 
court  of  appeals,  as  well  as  to  those  that  may  hereaft 
brout;hfc,  excepting;' that  so  much  of  said  Kubdivi.siou  us  i 
the  time  fur  the  taldnp;  of  «uld  appeals  shall  not  be  ap 
to  appeals  already  pending. 

§  191.  [AnVd  ISTTj  IS.'ir,  1SS8.1  But  the  iurisdiet.i<m 
ferred  by  the  liust  section,  i.s  subject  to  the  following:  li 
tiona,  exceptions,  and  cuuditious  : 

101  Id.  17  ;  107  Id.  645;  108  Id.  618;  117  Id.  75, 

1.  An  appeal  cannot  be  tidtcn,  from  an  order  prantin^ 
trinl,  on  a  csise  or  exce]itions,  unless  (lie  u'ltice  of  api"':>l 
tains  an  at>setit,  on  the  part  of  the  ajjijoUulit,  that  if  thej 
is  alllrnied,  judgment  absolute  shall  ne  rendered 
af)pellacit. 

'2.  An  appeal  cannot  bo  taken  in  an  action  commeil 
court  of  a  justice  of  the  peace  or  in  the  city  court  i 
York,  or  in  a  district  court  of  that  city,  or  in  the  city  ( 
Y<inker.s,  or  in  a  justice's  court  of  a  city,  unless  il 
(>w  alhtvvs  the  appeal  h\'  an  cirUer  made  at  the  gi?a« 
which  rendered  the  uulermiuation,  or  at  the  next  gene 
after  judKinent  is  entered  tliereupnn.  Au  action  discnnt 
bcctuise  the  answer  net  forth  matter  KLowinj?  that  the  tl 
real  property  came  in  question,  and  aftei^vurd  prosecul 

nit  tier  court,  is  not  deemed  to  have  been  conunenced  I 
court  wherein  the  answer  was  intcqwised,  within  the  me 
of  this  subdivision. 

3.  An  appeal  cannot  be  taken  from  a  judf^nicnt,  or  ff( 
order  fxantinff  or  refusing  a  new  trial,  except  in  an  i 
special  proceeding  Jiffectitis  the  title  to  real  proiwr, 
interest  therein,  if  the  maltci-  in  cootri)versy,  oxeludll 
is  less  than  live  huudnul  dollai-s;  luiless  the  court 
au  order  made  ut  the  general  tenn  whii'li  rendered  the 
mination,  or  nt  the  next  general  term  after  judgm 
entered  thereiipoii,  allows  I  he  appeal,  on  the  gi-ound  tljut  i 
tionoflawis  nivolvcd,  which  ought  tn  be  reviewed  I 
court  of  appeals. 

If  ail  appeal  i.s  taken,  1>,\  the  ptaintiff,  frtim  a  jud| 
rrndcred  in  an  action  not  fi>unilfd  upon  a  cont  niet,  the  ai 
which  the  coinpluiut  dcinuiids  judgrucnt,  or,  if  the  i 
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er  one  or  more  cliattots,  the  value  of  the  chattels,  as 
d  in  the  oomiilninl.  is  Ofi>iin'd  to  be  the  amount  of  the 

»r  in  controversy,  within  the  last  subdivisiorij  unless  the 
^rlant  has  interptis*"!!  a  Cfnintorclaiiii ;  in  which  case  the 
berclaiiii  must  be  iucluded,  iu  cieteniiiniug  the  amount  in 
•ovcrsy. 

1.62.  [."l/ri'd  1SS7.]  An  appeal  from  an  interlocutory  102N,  Y.saa 
pnent  over-rulini^  or  sustuiuiup  a  demurrer,  hu<1  au  ap- 
from  an  oi-der  under  Hibdivision  second  of  the  lust  see- 
lut  one,  except  an  order  which  in  elToct  delerrnitiea  the 
I  und  prevents  a  flual  .imiKiiienl,  or  discontinues  tlie 
m,  or  grants  or  refuses  a  new  trial  ujjon  a  ciiso  or  ex- 
ions,  may  be  noticed  for  heariin,'  i>u  si  luotiou  day  and 
d  as  a  motion, 

1Q3.  The  court  may  from  time  to  timo  muke,  alter, 
amend,  nde«,  not  inconsistent  with  the  Oonstitntion  or 
Ites  of  the  State,  refruliitini?  the  prueticB  and  proceeding 
e  Court,  and  the  ndniis.sion  of  attorneys  and  connsellors- 
,w,  to  practice  in  all  the  courts  of  record  of  the  State. 

194.  The  jndcmienfc  or  order  of  the  court  of  appcaLs 
b  be  remitted  to  the  court  beluw,  to  be  enforced  aceordiiig 
IW.  Upon  an  appeal  from  au  order  prrnntinff  a  new  trial, 
case  or  exceptions,  if  the  court  of  appeals  del ennines 
no  error  was  coininittial  in  granting-  the  new  trial,  it 
i  render  judi^iiieiit  aliHolute  upon  the  right  of  the  appel- 
;  »nd  after  its  judi^nneut  lias  been  remitted  tothec<3urt 
wan  assessment  of  diimaKcs,  or  any  other  proceeding, 
'site  to  render  the  judguient  effeotual,  miiy  be  had  in  the 
sr  court. 

105.  Upon  a  second  and  each  tmbsequent  appeal,  in- 
ing  a  case  where  a  former  appeal  has  been  dismissed  for 
sfect  or  irregidarity,  the  time  of  the  flliatf  the  return, 
i  the  Qrst  appeal,  determines  the  place  of  the  cause  upoa 
calendar. 

1Q6.  The.  terms  of  the  court  of  apijcals  mu.st  be  appraint^ 
lo  be  held,  at  such  times  and  ]i1aces  as  the  court  thinks 
er,  and  continue*!  as  long-  as  the  public  interest  requires. 

197.  A  term  of  the  court  may  be  appointed  to  be  held 
buildin<r,  other  than  that  dtwignated  by  law  for  holding 
Is.  A  term  may  be  adjourned  from  the  place  wliere  it  is 
iinted  Ut  Vje  heltl,  to  another  pluce  in  the  siane  city.  One 
tore  of  the  judges  may  adjourn  a  t«!-m,  witlwut  day,  or  to 
y  certain. 

198.  The  court  may,  from  time  to  time,  by  an  order 
red  in  its  minuteii,  appoint  and  remove  its  olerk,  its  re- 
er,  and  such  attendants  as  it  deems  necessary. 

ARTICLE  SECOND. 
The  Clerk  of  the  Court. 


Clerk  of  the  court  of 
appeals  lo  give  bond  j 
rooms  for  hi!i  oftlco. 

To  Bppoint  a  deputy. 
Power.H  r>f  liepUly. 

May  employ  BssistAnta  In 
his  office.  SpocittI  dep- 
uty. 

Is  unccessor  of  former 
cUrk  of  court  Offtppeals. 


I  WS.  Money  In  cuntody  of  clerk 
to  liu  depo-iiled  in  bank. 
2M.  Cterk   to  report    lo  court 
of    appeals     oonoerning 
money. 

205.  Atnoiint  depf^-lted  to  be 

eerliUed  by  eaiiliier. 

206.  Court  may  order  monev  to 

belnveslpd  ;  restrictioa* 
an    to    (iruwin)^    mone;} 
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from  liank. 
I  207.  Court    mny    nppoinl    per- 
son  to  examineaccnnni». 


2  306.  Court     mny 

conoerning  moo 


g  1 99.  Tho  dork  of  the  court  of  appeals,  before 
upon  the  duties  of  his  t>fHce,  must  subscribe  and  flie 
sfcitutionul  outli  of  olflue,  and  ttuist  execute  and  fllej 
Comptroller's  office  a  bond  to  the  people  of  the  State, 
penalty  of  twciily-llve  thousunrt  clollurs,  with  two  su 
sureties,  appro\'od  by  thcCotnplrolleraiKlciinditioned  U 
faithful  perfonnuiice  of  tho  duties  nf  his  cifflce.  If  the  (j 
forfeited  by  a  brcfteh  of  its  condition,  the  court  of 
musit,  by  order,  direct  an  action  to  be  brought  thereaj 
money  recovered  must  be  applied,  under  the  direction 
court  of  appculs  to  indemnify  the  persons  aggrieved 
breach,  in  proiiortion  to  thpif  respective  losses,  and  t 
§food  uny  other  loss,  occstsioned  by  the  breach.  Th 
must  keep  hjs  office  at  the  city  of  Albany,  and  the 
of  the  State  Hall  must  assign  huu  suitublc  rooms  thi 
that  purixwi*. 

§  200.  The  clerk,  by  a  writing',  under  his  band 
seal  of  the  court,  tiled  in  his  offiee,  from  time  to  tin 
appoint,  and  may  at  pleasure  remove,  a  deputy  clerk, 
entitled  to  a  salary,  fixed  and  to  be  paid  as  proscri 
law,  Before  enteriu{»-ujH>n  his  duties,  the  deputy-cler 
subscribe  and  flle  in  the  clerk's  office  the  ConstitutionJ 
of  office.  While  tho  clerk  is  absent  from  liis  office, 
the  sitting  of  the  court,  or  the  office  of  clerk  is  vac 
deputy -etc  rk  has  nil  the  powei-s  and  is  subject  to  all  ttu 
of  the  clerk.  ■ 

g  201.  [.Im'd  1877.]    The  derk  may,  with  the  a\ 
tion,  in  writing,  of  the  jtHltres  of  the  ci>urt,  or  a  majori 
them,  employ  us  many  assistants  in  his  office  as  are  necea 
He  may  from  time  to  time  appoint;  imd  at  pleasure  rer 
his  assistnntH.    Each  us-sistantisentitled  to  a  conipensatioi 
ednndtobepaid  asprcseriljedby  law.    The  clerk  niayap 
one  of  his  assistants  as  siieciardei>tity-clerk  ;  who  pol 
in  the  absence  of  the  clerk  uud  the  deputy-clerk,  tti 
power  and  authority  as  the  clerk  at  any  sitting-  of  tb( 
wbieh  he  atteuda,  with  respect  to  the  bu^ess  t;     "" 
thereat. 

g  202.  AH  money,  stocks,  securities,  bonds, 
and  other  things  in  action,  and  other  projjerty,  whii 
possessed  by  the  last  clerk  of  (he  court  of  appeals,  elfc 
the  people,  by  virtue  of  his  olliec,  have  been  transfe 
and  have  bet.tmie  possessed  by  and  vested  in.  the  cit 
pointed  by  the  court,  ius  the  successor  in  offlce  of 
elected  clerk,  notwithstnnding  the  change  in   the  i 
appointmeut  to  the  office  and  in  the  tenure  thereof. 

S  203.  All  money  now  in  the  custody  or  under  t| 
trol  of  the  clerk,  and"  all  other  mniiey  which  may  here* 
paid  to  or  roceivetl  by  him  on  account  of  a  fund,  or  in  a 
iniuit  be  deposited,  until  invested  as  prescribetl  in  this( 
in  toicb  bank  or  banks  as  the  ourt  of  u]ipeals  dircctl 
counts  thereof  must  be  kept  with  the  banks  in  manll 
form  as  the  court  directs. 

§  204.  On  the  first  Tuesday  of  Jaiiuai-y,  and  on  tl 
Tuesday  of  July  in  each  year,  the  clerk  must  transmit 
obieZ-Judge  a.  statement,  verified  by  his  utBdavit,  of  «U{ 
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then  rcmuiaing  in  court  or  in  hi»  hands,  which  tmxht  8)>ecify : 

1.  The  fund  or  the  title  of  the  cuuse  in  or  on  iiccount  of 
which  each  aurn  of  money  was  paid. 

2.  The  pally  by  whom  it  was  paid,  and  generally  for  whut 
purpose. 

3.  The  time  of  payment  and  the  amount  paicL 

4.  Tl»e  bunk  in  which  it  is  deiK>.sited. 

§  20&.  The  statement  must  be  Etcoompanied  with  a  certi- 
ficate of  the  ciuihier  of  each  luiiik  in  which  a  deposit  is  stated 
to  have  been  made,  to  the  effect  that  the  total  amount  stated 
to  be  deposited  is  actuallr  in  the  bank,  placed  to  the  credit  of 
the  clerk,  as  clerk  of  the  court  of  apjieals,  and  not  min- 
g-led  with  any  other  account. 

g  206.  The  court  may,  by  order,  direct  anv  portion  of  the 
money  to  be  invested  in  the  pulilic  delit  of  the  Htate^  or  of  the 
United  Slates,  or  in  approved  iuterest-lieariag  mortgages 
upr>a  real  properly.  It  may  in  like  nmtiiior  direct  iinj'  sum" of 
money,  or  any  security,  to  be  transfeiTed  or  ilispiw»Ml  of,  as 
the  court  tfamk-s  projier.  The  clerk  Bball  nob  invest  any 
money,  except  pursuant  to  .such  a  direction.  M<m(>y  dejxjsiU'd 
shall  not  be  arawn  from  the  bunk,  except  on  a  check,  sifted 
by  the  clerk  and  conntersitfned  by  the  chief-judge,  or,  in  his 
absence,  by  an  aasociato  judge  of  the  court. 

§  207.  The  court  may  also,  frtmi  time  to  time,  appoint  a 
suitable  person  to  exanime  the  accounts  keut  by,  and  the 
eecuritics  in  the  custody  of  the  clerk,  who  shall  be  paid  by  the 
Comptroller  for  that  service  a  reaaouable  sum,  certifled  by 
the  chief-judge. 

§  208.  The  courti  may  also,  from  tune  to  time,  maJfe  such 
ilations  concerning  the  money  and  securities  specified  in 
_  article,  making^  depo.si(sS.  keeping  accounts  un<i  drawing 
iney,  as  it  deems  pi'oper  ;  hut  each  rc{fulatiou  so  made  must 
entered  in  the  mmuteti. 

ARTICLE  THIRD. 

State    Reporter;    Publication   and   DiRTRiBtrnoK 
OF  the  Repobts. 


8Ulo  reporter  in   the  re- 
porter ofcouTt  of  appeals. 
^10.  Hia  duty. 
II,  Not  to    bo    interested   in 
publication ;  contracts  for 
puljliciitiun. 
ei2.  Copyright  of  reports. 
B13.  S«cr«iury  of  State  to  rlls- 


"^hk'h  is  reixjrted,  iimst  W  .so  reported  as  soon  ji.s  j>rac 
|bftor  it  is  made;  and  it  the  rejxjrLer  negiects  faithfully 


[ 
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tribute  reports. 
I  2U.  UDroportoadooli)ioDB,etc., 
to  be    delivered    by    re- 
porter to  Ruecenftor. 

215.  OpinionH,  ete  ,  not  tn  ba 

delivered,  oxcept,  etc. 

216.  Certain  opininns  to  be  d<v 

poiiied  witli  clerk. 


§  20Q.  The  reporter  appointed  bv  the  court  of  appeals  is 
yled  the  State  reporter  j  and  each  provi.sion  of  a  statue, 

erein  the  State  reporter  is  mentioncti,  applies  to  the  officer 

IS  appointed. 

§  210.  The  State  rejjorter  must  rejwrt  every  cause,  de- 
•mined  in  the  ornirt.  of  appeals,  which  the  court  directs  him, 
which  the  public  interest,  in  his  judifiiifiit.,  rraiiircs  him  to 
^jrU  To  enable  him  to  perform  that  duty,  the  judges  of 
le  court  must  deliver  to  him  the  writt-en  ojnnions,  rendered 
n   each   cause  so  determined.     Each  deci.siou  of  the  court, 

racti  cable 
to  per* 
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form  that  duty,  it  is  the  duty  of  the  court  to  remove  him  from 
office. 

§  211.  The  Stnto  reporter  shull  not  have  ony  ppcimiary  in- 
terest in  the  repnrts;  but  acniitrnct  forl.he  publicatiou  thereof, 
uuder  his  supor\i.sion,  uiust^  from  time  to  time,  b«?  luade,  m 
behalf  of  the  people,  hv  the  State  rejjorter,  Becretury  of  Stat*, 
and  Comptroller,  with  tlio  person  or  persons  who  agree  ti> 
furnish  t*  the  Soeretiii-y  of  Slute,  so  mauy  copies  of  each  vol- 
umej  as  may  be  needed  to  enable  him  to  coinply  with  the  ari\ 
section  but  one ;  and  also  to  publish  and  hcU  the  reports,  nn 
terms  the  most  advuntugoous  to  the  piiblie,  regiii-d  lK"in<»  njid 
to  the  proper  executinn  of  the  work,  mid  at  a  price  nofei- 
ccedtuK  three  dollars  for  a  volume  of  uot  less  tnan  five  hun- 
dred pages.  Each  coutract,  w) entered  into,  must  provide  for 
the  publication  ol'tho  reports,  for  three  yearsfroin  the  expira- 
tion of  the  time,  S|>ceilled  for  that  piirjjose  in  the  last  coiitnicL 
If  the  Stute  ri'piirt  cr,  Secretary  of  State,  ujid  Compt  roller  iinile 
iu  detenuiuiuy,  tliat  a  foutraet  has  nut  hei'n  fiiith fully  kepi 
by  the  person  or  persons  agreeing  so  to  publish  the  report*, 
they  may,  by  an  iustrmiieut  in  writiD^^  under  their  hands 
filed  in  the  offlee  of  the  Secretary  of  State,  annid  the  sam* 
from  a  time  specified  in  the  iiislrument;  and  thereui-ton  they 
may  enter  into  a  new  contract,  for  the  publicatiou  of  the  re- 
ports, for  three  yrara  from  the  time  so  specified.  Before  en- 
terinE  into  a  Oontruet,  the  State  repnrter,  Secretary  of  State, 
and  Comptroller  must  advertise  ini-,  receive,  ana  comadgg 
proposals  for  the  publication  of  the  reports. 

g  212.  [Am'ff  1877.]  Neither  the  State  reporter  nori 
other  person  shidi  obluin  a  eopyrin-ht  for  tht^  opinions  contatL- 
iu  the  rejjorts;  and  the  Biiine  nmy  in;  piihlishcd  byanyp«^ 
son.  But  the  oopyri^jht  o(  the  statements  of  facts,  of  th« 
head-notes,  and  of  all  other  notes  or  refereaees,  prepared  hy 
the  State  re|iorter,  must  be  taken  by,  and  shall  be  vested  is 
the  Secretary  of  State,  for  the  benetit  of  the  people  oti 
State. 

g  213.  Of  the  copies  of  each  volume  of  the  reports,'.— 
nished  to  the  Secretary  of  State,  ho  must  deliver  one  to  the 
clerk  of  each  county,  for  the  use  of  the  county,  and  depc^it 
one  in  the  office  of  the  Attoniey-tfeneral,  one  with  the  clerk  nf 
the  court  of  apjieals,  for  the  use  of  that  court,  and  three  in  tie 
Slate  library. 

§  214.  A  State  rejjorter  Tniist,  on  the  appointment  of  | 
successor,  deliver  to  hini  all  ]japcrs  in  his  hands,  pertainil 
a  cause  which  he  has  not  reported,  or  which  are  not  iieces_ 
to  be  retained  by  him,  to  eomjilete  the  publication  of  ai 
ume  which  is  then  partly  priiileiL 

g  215.  A  8tat<»  reporter,  after  the  expiration  .if  his  1 
of  ofllee,  slialt  not  deliver  a  pajjer  specified  in  the  lust  s!eo 
or  a  copy  thereof,  to  any  person  other  than  his  succeaw^ 
ofBce,  or  the  publi.sher  of  a  partly  printed  volume;  exq 
that  a  copy  of  such  a  pa]x»r  may  be  furnished  by  him,  du| 
a  vacancy  in  the  office,  to  n  judge  of  tlie  eourt,  oi-  to  tha 
tomey  for  a  party  to  the  cause  to  vvliicli  it  relates. 

S  216.  Tlie  State  reporter  must  deposit  with  the  olerl 
the  court,  all  opinions  deli  vered  to  liini^  which  are  not  to  bii 
ported,  innnedintely  after  the  publication  of  the  rej>orts  ofl 
other  ca.ses,  deei<ied  at  the  same  time.     They  must  be  pr 
ly  filed  and  prescn-ed,  by  the  clerk. 
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TITLE  II. 

The  supreme  c€turt,  includi)ig  the  circuit  coutU, 

BTic'Lcl.  Juriidiction  and   piiwirs  j  desi'KnatloDB  of  terms;  dislrl- 
biiiiun  of  businesn  umonf;    llie  terms  and  judges; 
altenrlnnts    upon    the    Ritiings;   miHuellaneoua    pro- 
vlsionH. 
a.  The  supreme  com  I  reporter, 
3.  Stenogntphorn. 

ARTICLE  FIRST. 

ronLSDiCTioN  AisTJ  Powers  ;  Desjisxation  ok  Terms  ;  t)l9- 
xarBi'TioN  OF  BV-SINKS.S  amunii  the  Terms  and  Jldoes; 
Attendants  upon  the  Sittujus  ;  Mi.scklla.\eous  Pro- 
visions. 

aaother  depnitineDt. 
{  23^  AppulutmeutB    of  special 
lerme.ciT-cuU  courts,  and 
courts  ol  oyer  and  term- 
iner, 

233.  Pulillcntion  of  appoiDl- 
me  1 1 19. 

234.  Governnr  may  appoint  er 
traorilinBry  tonus ;  jus- 
tic^ij  to  holfl  Lbem. 

23.").  General  povvers  and  dntles 
of  jiiaticeS, 

236.  Governor  may  appoint  la 
N<>w  York  ciLy,  judge  of 
olIierooTjrt  to  hold  terma, 

337.  GoTerijor  to  duslKUute  jue> 
ticea  to  hold  courts  In 
cermlTj  cnse^, 

238.  Place  of  huldioj;  the  terras. 

239.  Special  terms  adjourneU 
to  cbumlwrs;  trials  there- 
at. 

240.  .ludges  of  superior  court 
ofnulTHlo  may  make  or- 
ders. 

241.  Whatjudeei!  may  perform 
duties  orjuslice  at  cham- 
bers, 

242.  oniccrfl  reuiiired  to  at- 
tend general  term.  Sher- 
iff'g  duty. 

213.  Fees  of  such  ofScers  ;  how 
H  paid. 

*  §  217.  The  peneral  jurisdiction  in  law  nnd  equity,  which 
ebe  supi'entie  court  of  tlie  Static  p<)s.sos.st's,  under  the  provisions 
of  the  Constitution,  includes  all  the  jurisdietiou,  which  was 
p<)SSt;Ki<erl  ami  exercised  by  llio  supreme  court  of  the  colony  of 
Kew  Yorli,  at  uiiy  tiiiit?,  and  by  tlie  court  of  oliiiiioery  iu  Eng- 
Iiiud,  on  the  fourth  diiy  of  Julv,  seventeen  hundred  and  seven- 
ty-six, with  the  exceptioii.s,  udoitions,  and  limitations,  created 
and  inijiosed  by  tlie  Constitution  and  laws  of  the  State.    Sub- 

Biect  to  those  excejitions  and  limitiitioiis,  the  supreme  court  of 

^Khe  State  has  iid  the  powers  and  uutliority  of  each  of  those 

Bcourts,  and  e-tercises  the  same  in  like  mauner. 

§218.  The  supreme  court,  upon  the  application  of  either 
party,  inav,  and.  in  a  proper  e:ise,  must  make  an  order, 
directing  tliat  an  i.ssue  of  fuet,  joined  in  an  action  orsjiecial 
proceeduift,  pending  in  any  other  omrt.  of  record,  except  a 
superi<jr  city  court,  the  marine  court  of  the  city  of  Sew  Yovk, 
or  a  county  coitrt,  be  tried  ata  circuit  courtiaaauther  co\Uk\;;t) 


217.  General  JurlsdlctJoD  of  su- 

premo court. 

218.  Supreme  court  may  change 
pVaco  of  trial  of  actions 
pendine  in  otiier  courts. 

21U.  Judiciuldeparimentsigen- 
eral  terms. 
1 220.  Presiiling    and    n.isncinte 
I  Justices  ;  how  ionn  to  act, 

Fs21.  VBcaneios  ;  bow  tilled. 
222.  Assi[;nmont  of   duties  to 
Justice    whose    desif^na. 
tion  is  revoked. 
£23.  De8lKnatloD,etc.,  to  be  filed 
with  Secretary  of  State. 
Presiding    and    asDOciate 
justices  may  act  out  of 
their  departments. 
Times  and  plaveH  of  hold- 
ing eenenil  torms  ;  how 
appointed. 
A^poiQlmont  to  be   pnb- 
.    lished. 

I'Appointment  may  be  mode 
or  filed  after  the  prescrli>- 
ed  lime. 
When  associate  Justice  to 

preside,  etc. 
General  term,  held  by  two 
Justices.      Be-argiimeut, 
etc. 
231.  W  .^a  cause  to  be  heard  In 


230. 
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on  audi  tenns  and  \in<ler  such  regulations  as  it  deems  iusl 
aud  thcrcupiin  tlic  issue  must  be  tried  accordingly.  Afl 
the  trisd,  the  (;lerk  dT  the  county,  in  \vhi<-h  it  hits  tuken  plw 
must  certify  tlm  iniuutes  tlierenf ;  which  must  bo  fllod  with  L 
clerk  of  the  court,  in  whieh  the  ttctioQ  or  special  procccdiq 
Is  i>endtng.  The  subawjuent  proceedings  in  t  ho  last  inentiool 
court  must  be  the  sanie,  us  if  the  issue  nad  been  tried  then '" 

§  210.  Tlie  departments  into  which  the  State  is  divid 
forllie  purpnses  of  orgunizin^ and  hulfUng general  termsof  I  . 
Bupreme  court,  are  styled,  in  this  act,  judicial  department! 
There  is  a  general  term  of  the  supreme  court  in  each  judioll 
department,  compose*!  of  a  presiding  justice  aud  two  usst 
oiate  justices,  designated  from  the  whole  bench  of  justicesO 
the  supreme  court,  as  prescribed  in  the  next  two  sccti" 
The  justices  so  designated  are  styled  in  this  act,  general  ( 
justices. 

^  220.  A  presiding  justice  shall  act  as  such,  diiring  I 

official  term  as  a  justice  of  the  supreme  court,  and  an  "~ 
ciate  justice  for  five  years  from  the  thirty-first  day  of  De 
her,  next  after  his  designation  ;   or  until  the  earlier  close  ' 
his  official  term.    But  tlie  CJovenor  may,  at   any  time,  u|) 
the  written   reijuost  of  a   general   term  justice,    revoke 
designaticju. 

§  221.  Within  three  months  before  a  vacancy  is  to  oocafj 
by  lapse  of  time,  or  as  soon  after  itsoocuiTcnce  aspracticabl 
the  Gfovenor  must  ch-signate,  from  the  whole  bencfi  of  juslifl 
of  the  supreme  court,  auother  presiding  or  asKociate  justia 
as  the  case  requires.  The  person  so  designated  shall  act  I 
presiding  or  asisoeiat^s  justice,  for  the  period  specilied  in  I 
lost  section.  When  a  vacancj'  occurs,  for  any  cause  eice^ 
lapse  of  time,  the  tjovenor  must  designate  a  presiding 
associate  justice,  us  the  c;uiie  requires.  An  associate  justi«( 
thus  designnted,  shall  act  for  his  predecessor's  unexpire 
time,  or  until  the  earlier  close  of  his  olQcial  term. 

§  222.  Where  the  trovemor  revokes  the  designation 
a  general  term  justice,  as  prescribed  in  the  last  section  " 
one  he  may  prescribe  the  duties  to  be  performed  by  t 
justice,  in  "bolding  court  in  any  part  of  the  State,  from  l. 
time  of  such  reviwation  until  the  taking  effect  of  the  nc 
ippointniciit  of  terms,  as  prescribed  in  section  two  hundr 
iiul  thirty-two  of  tins  act,  for  the  judiciid  department  ' 
which  that  justice  belongs. 

§  223.    A  designation  of   a.genemi  term  justice,  or  i 
revocation  thereof,  unLst  be  in  writuig,  and  hied  iu  theoflkl 
of  the  Secretary  of  State.     The  rciiuest  of  the  justice  wh 
designation  is  revoked,  must  be  filed  with  the  revocation. 

§  224.  A  presiding  justice,  designated  for  a  judiciid  < 


partmeiit,  may  ureside  at  a  general  term,   held  in  auol 
department,  if  tne  j)residiug  justice  of  that  department 
absent,  or  distjualified  fi-oin  acting;  and  an  associate  juS 
mny  act  as  such,  at  a  general  terra  held  in  another  depi 
ment,  in  place  of  an  associate  ju.stice  of  that  dcpurtinent,  v/lif\ 
is  in  like  manner  absent  or  disqualified. 

§  225.  [ArtM  1877]     On  or  before  the  first  day  ■ 
cember,  in  the  year  eighteen  hundred  and  scventy-oigl 
each  second  year  thereafter,  the  generul  term  jusiiccs  in  e«f 
judicial  department,  or  a  niajority  of  them,  must  appoint 


StrPREME  C0URT-GE:TERAL  TERMa      43 

i  and  }iluccs  for  lioldintr  tlw  jrcncrul  trnns  of  the  supreme 
court,  within  their  jiKlicial  department,  for  I  wn  yeai-s  from  the 
flrst  day  of  January,  of  the  year  thou  next  following.  They 
must  so  designate  at  least  one  geuenil  t<-Tm  in  cuch  year, 
tiO  be  held  in  each  of  the  judiolaf  disti'icts  composing  the  de- 
partments 

.^  226.  An  appointment  so  made  murt  he  signed  by  the 

i'ustices  mak=n^  it,  and  tiled  on  or  befoi-e  the  fifteenth  day  of 
)ocember  of  the  same  year,  in  the  ortice  of  Secretary  of  Btate; 
who  must  immediately  thereafter  publish  a  copy  thereof  in 
the  newspaix^r  printed  at  AJbany,  m  which  legal  notices  are 
rerinired  to  be  published,  at  least  once  in  eui;h  week,  for  four  suo- 
ceisi%e  weeks.  The  expense  of  the  publicution  is  payable  out 
of  the  treasury  of  the  State. 

g  227.  If  an  appointment  of  general  terms  is  not  made  or 
filed,  Iwfore  theexpiratioii  of  the  time  specitled  therefor  in  tha 
lust  two  sections,  it  may  bo  made  or  (lied  at  the  earliest  con- 
venient tfme  thereafter ;  and  the  tenns  appointed  thereby  may 
be  held  pursuant  to  the  same,  after  it  has  l)eeu  published  for 
the  len^h  of  time,  prescribed  iu  the  last  sectiun. 

S  228.  f  Jm'dlSSI,  1893,  rimenrJment  to  lake  ^ffed  Sfpl.  1, 
1893.]    If  a  presiding  jnstice  is  not  present,  at  the  time  and 

face  appointed  for  holding  a  (general  term,  the  associute 
atice  present,  haTing  served  the  longest  lime  ns  snch,  or, 
two  are  pre-ent  who  have  served  the  s  itne  length  of  time, 
the  elder  of  them  mnst  act  as  presiding  j lis' ice  until  a  pre- 
idingJQstice  attends.    If  only  one  general  term  justice  is 
Brtseot,  he  mny  select  one  or  two  justices  of  the  supreme 
Burt  to  hold  with  him  the  general  term,  until  two  general 
I  justices  attend.    If  only  two  general  term  justices  ore 
present,  they  may  select  a  justice  of  the  supreme  court  to 
Did  general  term  with  them, 
g  229.  [Repealed  1877.] 

§  230.  A  general  term  may  be  held  by  two  justices  ;  ond 
he  coucuiTence  of  two  justices  is  neoes.sary  to  pronounce  a 
lecision.    If  two  do  not  concur,  a  re-argument  must  be  or- 
dered. 

_  §  231.  Where  an  order  for  a  re-argrument  has  been  made, 
BM  prescribed  iu  the  lust  section,  and  one  of  the  general  term^ 
nnstices  of  that  judicial  department  is  not  qualilied  to  sit  in 
the  cause,  the  order  direciiug  the  re-ar^nient  may,  in  he 
discretion  of  the  general  term,  direct  it  to  tuke  pluee,  an*  the 
luse  to  Iw  decided,  iu  another  judicial  department.,  spe  jHed 
i  the  order.  And  where  two  of  the  general  term  justi  «s,  in 
,  department,  are  not  tiualifiod  to  sit  in  a  cause,  to  Ix"  heard 
t  the  generul  term  of  that  dopurlment,  an  order  /lay  be 
ia«le,  upon  notice,  by  the  other  general  term  justice,  or  at  a 
peeiidterm  of  the  court  held  iu  that  department,  directing 
that  the  cause  be  hoard  aud  decided  in  another  judicial  de- 
partment, .specifled  in  the  onler.  But  this  sectio-j  does  not 
Rrevent  tnc  cause  from  being  heard  and  decided,  in  the  some 
idiciul  department,  by  t\vo  qualifled  justices,  if  an  order, 
irecting  the  same  to  be  heard  and  decided  in  another  depart- 
ment, has  not  been  made. 

§  232-     [im'dl88S,  1893]     On  or  before  the  first  day  «  lllV  _ 
of  December,  in  the  year  eighieen  hundred  and  aeveutj-  "**  • 
seven,  and  everj'sefODd.ronr  (hereafter,  the  jvuvicea  ot  ttaa 
saprewe  court,  foreai-b  jn  licial  department,  or  a  tnajoxWs 
oftbem,  must  appoint  the  timea  and  places  icoi  tolditift  XJa.* 
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Bpecial  terms  of  the  B'vpreme  court,  Mid  terms  o£  the  circoilJ 
courts  iiad  courts  of  oyer  nod  terminer  ^vithiD  their  dep«rt-I 
ment,  for  two  years  from  the  firnt  day  cif  January  of  tlnl 
year  next  followiny  ;  if  for  any  n  aaon,  kucIi  an  appointme  " 
is  uot  m  idibefore  the  cx[)irrttioii  of  tlie  tiiua  so  specified,  it! 
most  be  made  at  the  oarlieRt  cnnvenieat  time  tht^reufter.    At| 
least  one  special  term  uf  tlie  Bupreiiie  court,  and  two  tpr 
of  the  cironit  cnnrt  and  of  the  court  of  oyer  and  terminet^ 
must  l>e  ai'pointed  to  be  hold  in  each  year,  in  each  c.iittlj 
Bepnrat  ly  organized.     Fiilton  aad  Hftmiltoii  counlios  glii. 
be  deemed  one  connly  for  tl;e  parpii»es  of  this  section.  Tifu 
orjuuretertuH  of  tlie  tircuit  court  luny  be  uppoiuted  to  Ik 
hid,  aod  may  he  held  at  the   same  timo  in   the   city  anil 
county  of  New  York.     A  term  of  the  circuit  court,  and  court 
of  oytr  and  terminer,  in  any  county,  may  be  held  in  two  i 
tnore  parts  •whenever,  in  the  opinion  of  the  justice   assign* 
to  hold  the  terjji,  the  hiisiaesa  to  be  done  shall  require  it. 

^  233.  An  appointineiit  so  made  must  be  signed  hv  th 
iu.sticea  makjus  it,  uiid  imiiitdiiitely  Qled  in  the  olBce  of  i' 
Beoretiiry  of  State,  who  must  publish  a  copy  thereof  in  ' 
newspaper,  printed  at  Albany,  in  whieli  Icgfal  notices  are 
quired  to  be  published,  at  least  orifo  in  cuoh  week,  forth 
successive  weeks,  before  tlie  iinldiiig  of  a  term  in  pu rsuain-vi 
thereof.    The  cxiieiise  of  the  publication  is  payable  out  of  t'  ' 
treusuiy  of  the  State. 

§  234.  The  Governor  may,  when,  in  liisopinion,  thepab 
Interest  so  rc^jitires,  apijoint  one  <jr  more  extraordinary  gene 
or  special  terms  of  the  supreme  court,  or  terms  of  a  circ 
court,  or  court  of  oyer  and  terminer.  He  must  desifrnatet 
time  and  place  of  holdiag  the  same,  and  nanio  the  ju.stiee  t 
shall  hold,  or  preside  at  each  tei-m,  except  a  generul  term  ;  i 
he  must  give  notice  of  the  apptvinimeut,  in  t>ucb  muxmer  i 
his  judgment,  the  public  interest  requirea 

§  235.  Any  justice  of  the  supreme  court  has  power  1, 
Sta  g'enenil  term,  or  to  holii  a  sjieciid  term  of  the  supv 
court,  or  a  term  of  the  circuit  court,  or  to  preside  at  a  I 
of  the  ctjurt  of  oyer  and  terminer,  for  the  whole  or  any 
tion  of  the  term  ;  and  to  act  uptm  any  business,  which  re^, 
larly  comes  before  the  term  in  whicli  ho  is  sitting;  excefj 
where  he  is  jwr.soaally  diwiualitiod  frouisitlin^,  in  a  ]>artieula 
ftctioti  or  special  pivcuoding.  Eacli  justice  must,  at 
Bonable  times,  when  not  engaged  in  holding  court,  ( 
such  judicial  business  as  may  be  done  out  of  court. 

Ji,  236.  lAnVd  1880.]     The  Ckivemor  may.  when,  i, 
•   opiniua,  the  public  interest  .so  retiuires,  desijjnuto  one  or  l 
judges  of  the  superior  court  of  the  city  of  New  York,  l 
the  court  of  common  pleas  of  the  city  and  county  of  1., 
York,  t«  hold  terms  of  tlie  circuit  couit,  and  sjjecial  'tenos  ( 
the  supreme  court  iu  that  city.     The  desiijtiatiou  must  '     ' 
writinK,  and  must  specify  each  term,  and  the  judge  de 
ted  to  Bold  the  siime.     A  case  or  exceptions,  iu  a  cause  t 
such  tcruu  must  be  .settled  befuj-e  the  judge  who  " 

same;  and  a  judge  thus  desipniated  may,  after  the  ea^ 

of  the  period  of  such  desi^.-^uation,  decide,  fiiiaJly  detemifd 
I      and  dispose  of  any  action,  proceeding  or  motion,  that! 
have  been  tried  or  heard  before  him  ;  and  such  judKe,  dur 
the  perUyd  of  such  designation,  yiosaeacB,  within  the  c 
New  York,  all  the  powei-a  ol  a  justice  ot  \.W.  ^ivvptcvvvt 
ia  or  out  of  court,  to  make  orders  ia  aay  a«!lwm.(«it 
proceeding  iu  the  supreme  court. 
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§  237.  If  a  gencnil  or  special  term  of  the  suiircmp  court, 
I'or  a  term  of  the  Circuit  court,  or  court  of  oyer  uiul  tentuuer, 
]  duly  apixiinted,  is  in  cluii|s;er  of  fiiitiinj,  tlio  Cfovenuir  may 
lidesignate  one  ur  more  justices  of  the  supreme  court,  iia  the 
Tease  retjuires,  to  preside  at  the  term  of  Hie  court  of  oyer  am* 
piTniuer,  or  to  hold  the  torui  of  the  suijreme  court,  iir  circuit 
I  court,  in  the  :il>senee  of  tlie  justice  ir  justices  appointed  to 
rpresiac  at  or  hohl  the  same. 

§  238.  The  phice  npjxriintcd  within  each  comity,  for  hold- 
Ijn^  a  special  feiinof  the  .supreme  e<iurt,  at  vvliich  issues  of  fact 
l-are  triable,  or  a  X^;nn  of  tlie  circuit  court,  or  court  of  oyer 
I  and  terminer,  must  be  tliul  desi^uatcd  by  statute,  for  holding 
[  the  county  or  circuit  court. 

p  239.  A  special  term  of  the  supremo  court  may  be  ad- 
I  journed  to  a  future  day,  and  to  the  chuiiihers  of  any  justice 
I  of  the  court,  residmg  witliiii  the  jmUcial  district,  by  an  entry 
I  in  the  muiutes;  and  tlieu  adjourned  from  time  to  time,  as  the 
I  justice  holding  the  same  directs.  An  aetioij  trialjle  by  tha 
!  court.  witlKJUt  ft  jurv,  whicli  was  ujx)n  tlie  calendar  of  the 
(term  nefore  it  was  udjouriieiJ,  may  be  trieil  at  a  term  so  ad- 
I  journed,  anil  held  at  chambers,  bv  coii.sent  of  both  parties, 
I  but  not  otherwise.  lu  that  case,  the  uttondnucc  of  the  eierk, 
the  sheriir.  the  crier,  or  a  constable,  is  not  required,  uiitcss  the 
justice  directs  une  or  more  of  those  ofllcers  to  atteruL 

.      S  240.  Each  judge  of  the  superior  court  of  Buffalo  may, 
[^within  that  city,  make  an  order  m  an  action  or  speciid  pro- 
I  ceediug,  pending  in  the  supreme  court,  which  a  justice  of  the 
Buprcme  court  may  make,  out  of  courts 

§  241,  A  jud?e  of  a  .superior  city  court,  within  his  city, 
I  and  a  county  judtje.  withm  his  county,  pos.sesse.s,  and  upon 
[proper  application  must  exercise,  the  jMiwer  conferred  bylaw, 
I  in  ffenerul  langiiaife,  upon  tin  otticer  authorized  t^o  jH-rfomi  the 
I  duties  of  a  justice  of  the  supreme  court  at  chambers,  or  out  of 
,  Ci.art. 

§  242.  [Anid  1877,  1870.]  A  general  tenn  must  be  at- 
tended by  the  sheriff  of  the  cimiUy  in  which  it  is  held,  his 
under  sheriff,  or  one  of  his  deputies ;  by  two  constables  or 
jmlice  otfleei-s,  notified  by  the  sherilT ;  by  a  crier  for  courts 
within  the  c\umly  ;  and  by  the  county  clerk,  or  his  deputy  or 
special  deputy  ;  all  of  whom  must  act  under  the  direction  of 
the  court,  or  of  the  presiding  justice.  The  sherilf  of  the 
county  must  cause  the  room  in  which  the  genervd  term  is  held 
to  be  properly  heated,  veutdated,  lii-hted  and  kept  comfort- 
ably clean  and  in  order.  The  court  may  enforce  the  perform- 
ance of  thatduty  by  thesherdV.  Thesherilf  must  also  provide 
the  cx^^iiirt  with  all  necessary  stationery  and  minute  books 
uix»n  the  written  requisition  of  the  court  or  of  the  juutice  pre- 
siding at  the  term. 

^  243.  Tlie  fees  of  a  crier,  a  sheriff,  a  constable  or  a 
police  otDccr,  for  alt-ending  a  (general  tei-m,  and  all  expenses 
Uicurieil  by  a  sheriff  in  obedience  to  the  lii.st  section,  must  be 
audited  by  the  Comptroller,  and  jiaid  out  of  the  treasurj'  of 
the  St«te.  The  fees  and  proper  diaries  of  the  clerk,  for  ser- 
vices rendered  at  or  preparatory  to  a  peneral  term,  and  not 

^    lesjally  chargeable  to  an  alloruey  or  a  party,  are  *  Wuat^ 

B  eburge. 


2.5  Hun,2flt; 
id  Id.  4<IH. 
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ARTICLE  SECOmj. 
Tub  SiTPREME  Court  Rkportkr. 


I  244.  Denienntion    of  siiproma 
court  reporter. 

245.  Term  of  offlfe;   Jiow    ap- 

iwinteil  mill  removeii. 

246.  Meetinft   for  appointment 


same  ;>iirpose. 
i  248.  Papers  and  opinions  (<i  l«l 

rurninhed  to  therepoittr.! 
Z49.  Dtily  of  reporter;  nu  ski 

ary  to  ^>e  paid  to  him.      1 
250.  Price  of  the  Tolumea  of  r*| 

porlB. 


or  romoTBl 
247.  Special    meetiDg    for   the 

g  244.  Tire  rcportfi*  of  the  decisions  of  the  supreme 
is  styk'il  the  supreme  court  repoi-ter;  and  euch  provision  of 
statute,  wherem  tlie  supreme  court  reporter  is  mentioned,  it| 
plies  to  that  officer. 

§  245.  The  term  of  ofllce  of  the  supreme  court  reporter  is 
five  years  from  the  lime  of  liis  uppointrnent,   atid  until  liil 
aicces.sor  is  appointed  and  rjimliflesx     He  n]u.st  be  ap)x>int4 ' 
and  may  be  removed,  fur  eaufly,  by  the  jjeiieral  tei-ni  justie 
of  the  supreme  court,  or  a  majority  of  such  of  them  as  altei 
at  a  convention,  held  (ts  prescribed  in  the  next  two  sectio 
An  ap|K)intmenc-  or  removal  must  be  in  writing;  it  must 
signed  by  the  justices  making  it,  tiiid  filed  iu  the  office  of 
Secretary  of  State  ;  otherwise  it  is  of  no  effect. 

§  246.  [Am'd  1877.]  The  general  term  justice.s  of  the 59 
preme  court  must  meet  in  convention,  at  the  capitol  in  the  tit] 
of  Albany,  at  noon  of  the  day  when  the  tenn  of  office  of  the  b 
preme  court  reporter  expires,  for  the  purpose  of  npp«iinllnga(!.. 
preme  court  rewrter  in  his  place.  If  that  duy  is  Sundaj'  on 
public  holiday,  the  convention  must  be  held  at  the  same  time  and 
place,  oa  the  first  day  thereafter,  not  bein^  Sunday  or  a  puhli 
holiday.  If  an  appointment  is  not  made  at  such  a  meetine,  f 
may  be  made  uta9[>eeial  meetingof  the  convention,  held  i 
prescribed  in  the  next  section.  The  supreme  court  reporf 
may  be  removed  at  such  a  special  uieetiag. 

§  347.  A  special  meetingof  the  convention,  for  thei 
poiutment  or  removal  of  a  supreme  court  reporter,  must  I 
held  at  the  capitol  in  the  city  of  Albany  :  but  it  may  beta 

iourned  to  any  other  place.    It  may  be  called  by  a  presidiflj 
ustice,  by  written  or  printed  notice  stating  the  object  of  til 
meeting,  and  served,  personally  or  throug-h  the  post-offlee,  tin 
on  each  of  the  general  t^enn  justices,  at  least  two  Weeks  1 
lore  the  time  appointed  therefor.    If  the  object  of  the  mo 
ing  is  to  consider  the  rjucstion  of  the  removal  of  the  suprei^ 
court  reporter,  the  notice  must  be  accfrtnpanied  with  a  cod 
of  the  grounds,  allegred  for  the  removal;  and  both  raustf 
Berved  upon  the  supreme  court  reporter,  personally,  or  ' 
leuvint;  them  ut  his  last  place  of  residence,  with  some  per 
of  suitable  ape  and  discretion,  at  least  ten  days  before  ' 
time  appoiuted  for  the  meeting. 

§  248.  In  each  cause  heard,  at  a  g-eneral  term  of  tbei 
preme  court,  the  attorney  or  counsel  for  each  party  must  d^ 
liver  to  the  clerk,  for  the  use  of  the  supreme  court  reported 
duplicate  of  each  paper  rurnished  by  him  for  the  use  of  t| 
court.    The  clerk  must  collect  those  papers  from  the  coun 
and  immediately  after  the  adjournment  of  the  term,  he 
transmit  them,  and  certiflod  copies  of  all  the  decisions,  i 
at  that  term,  to  the  supreme  courtro|X)rtcr.  id  tin'  lutter's* 
pense.     Each  judfre  who  renders  a  writt-en  opinion  in  a  call 
decided  at  a  {jenenil  tenn,  must  transmit  it,  or  u  certified  oot 
Uiereof,  to  the  supreme  court  reporter,  who  must  pay  UmI 
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nse  of  ti'ausiniiision,  ami  also,  where  a  copy  is  transmitt'ed, 
e  expense  of  copying,  not  excct'ding  eight  cents  for  each 
'olio. 

§  249  [Am'd  1885,  1891.]  The  sapranie  court  re- 
porter is  not  entitled  to  n  salary.  He  mnst  report  nnd  pub- 
lish such  of  the  decisions  At  the  goiieral  or  Rpeolal  terms 
of  the  court  na  he  deeujB  it  for  thfl  public  iEtereat  to  have 
reported.  He  niunt  nlso  report  and  publish  the  deci- 
sion  in  a  particnlar  c^uhb.  which  the  court,  nt  a,  general  or 
speciiil  terra,  apeoially  directs  hiia  to  report.  He  must  pre- 
pare for  each  Toluine  &nd  cause  to  b«  published  therewith, 
the  usual  digest,  head  notes,  tables  of  cou tents,  and  index. 
§850-  [ i4 rn'(2  1893.]  The  supreme  court  reporter  must 
lause  the  reports,  published  as  prescribed  in  the  lost  sec- 
li'in,  to  be  k<-pt  constnnlly  for  sale  to  persons  within  the 
Btnte,  nt  a  price  not  exceeding  two  do'tara  an  i  fiEiy  cente, 
"or  a  bound  volume  of  not  less  than  seven  hnndrpd  pages, 
le  may  also  canaa  adviince  sheets  to  be  publiah<:;d  at  not  to 
ixoeed  fifty  cents  a  Tolnme. 

ARTICLE  THIRD. 
8tk.\ogbapheb3. 

251.  btenoersphers  in  first  dis- 
trict, 

252.  Slenogmphers    for    extra 
terms  in  New  York  city. 

203.  Stenograpliers    (or    ovvr 

and    terminer    la    lievr 

fork  city. 
254.  StenoRTuphet     in     Kinga 

cnnnty. 
aw.  His&»si»tnnt. 
•Jan.  Stenographers    la     oth«r 

1251.     [/tm'd  1880,    1B83,  1892.] 

The  justices  of  thesupreme  court  for  tbe  ilrst  Jndloiml  dialrict 
ir  a  majorlcy  of  theuimiisi  appoint  and  may  at  pLe«aur«  remorB  a 
kenographer  fur  each  term  of  thfl  circuit  court,  two  eteuograpbors  for 
'the  genoral  term  of  tlie  aupremo  court,  first  Judijial  dcpartmetit.  and 
one  stanographeF  ^ur  each  special  term  of  tha  Biipremo  court,  whleb 
couatituiefl  a  flHparate  part.  Ea,:h  Kteuograplier  bo  appointed  la  eotl- 
tled  to  a  Balary,  lixod  and  to  bo  paid  aa  prescribed  by  law.  Ha  mnit 
attend  all  tbo  aittinga  of  tbe  part  for  which  bo  ia  appidnted.  If  tba 
judge  rcqiiirea  a  copy  of  any  proceudlugH  wrlttfiu  out  at  iKugth  from 
stenographic  notes,  bo  waymakean  order,  ctirecUug  one  half  of  tlie 
gtonographer'a  fees  therefor,  to  be  paidbyeacb  of  the  parties  to  tbe 
action  or  special  proceedings,  at  tbe  rate  ol:  ten  ceuta  for  each  folio  so 
written  out.  and  may  enforce  payment  thereof.  Any  such  copy  nhall 
be  anoeBflble  to,  and  may  be  examined  by,  any  of  the  counsel  in  tbe 
cause.  If  there  ars  two  or  more  parties  on  the  same  side,  the  order 
may  direct  either  of  them  to  piytbe  sum  payable  by  their  side,  for 
the  stenngraphen'  fees  ;  or  it  may  apportian  tbe  payment  thereof 
among  them,  as  the  jndgea  deem  :innt. 

^  252,  The  judpe  who  holds,  in  the  flrwt  judicial  district,. 
1  extraordinary  tenn  of  the  circuit  court,  or  nn  cxtnuirdi- 
iry  S])ecial  t«rni  of  the  siroreuie  court,  !iiu.st  appoint  a 
enognipher  for  thut  temi,  who  is  (sntitled  t,<)  a  compeusation, 
;  the  rate  and  in  the  maimer  prescribed  by  law  for  the  offl- 
aul  stenogrupUcr. 
iS  253.  Tlie  judge  presiding  at  a  term  of  the  court  of  oyer 
id   terminer,  held  in  and  for  the  city  and  county  of  Nevi 


counties  of  second  Judi- 
cial diBtrlct. 
i  257.  Their  "alnricH  ;  bow  paid. 
2i)S.  Stenographers   for  tho  re- 
maining di-atricts. 
2.59.  Their  salaries;  how  paid. 
2i\t>.  Theircxpenses ;  tiowpalrt. 
Additional      stenographer 
when  two  courts   held  at 
the  same  time. 
Temporary  stenographer. 


2«1. 


2fi2, 


80l.  Act. 


i  Ills,  Con- 
sol.  AOC. 


J  1512,  Con- 


ksneul 


lin, 
.Avu 
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York,  must  (li'siji-nuLe  ii  slftiofmipher  of  the  supreme  cour 
jict  ii.s  stetHigi-iijihPi-  fur  that  tfnn  diirinff  its  sitting,  wh 
not  eiiLtlled  to  any  coin|>iMisuliun  in  udditiuu  to  bin  sain 
except  that,  if  a  copy  nf  any  proceedinj?s,  written  o 
length  from  the  steuogniphic  notes,  if  required  tor  the  i 
the  prpsicUng  judge  or  the  district  attorney,  the  steuo 
er's  fcos  therefor  are  payuble,  ou  his  certillcate,  as  u  i 
charge. 

g  254.  [Am'il  ias+.]     The  justices  of  the  supreme 
residinc;  in  the  ciimity  of  Kings,  or  a  majority  t.n  them,  1 
ap|K>iiit  aud  may  at  pleasure  retiiovo  thret*  steuogruphers  \ 
shall  severally  atlfud,  us  directed  by  the  respective  juri 
appointiiifcthem,  the  general  and  sj)ocia!  tenns  of  the  s 
court,  and  llie  tcruis  of  the  circuit  court  and  court 
and  temiincT  in  tiie  county  of  Kinffs,  and  shall  each  l    _ 
an  annual  salary  of  tweuly-live  huudred  dollai-s,  and  the  ( 
pt-'nse  thereiif  shall  bo  raised  with  the  annual  tax  levy 
county  charge. 

§  255.  The  stenographer,  npjwinted  as  prescribed  in  I 
la.st  section,  may,  with  the  ooiiseut  of  the  judge  huldio 
presiding  at  a  special  term  of  the  supreme  court,  or  term| 
the  circuit  court,  or  court  of  oyer  and  terminer,  emplov 
assistaufc-stcnofrraphcr,  to  aid  him  in  the  discharge  of 
dutie*  at  that  terrii,  wliose  coinpet).sa,ti<.iii  must  be  paid  by 
steno^apbor,  and  shall  not  become  a  county  charge. 

g  256.  [AmH  1877.]    Each  justice  of  the  supreme  c 
for  the  -second  judicial  diistrict  who  does  not  reside  ill  I 
county  of  Kings  must  upjioint,  and  may  at  pleasure  re 
stencitjrnphcr,  who  must  alloud,  as  directed  by  the  ji 
poiutinof  him,  the  penural  and  special  terms  of  the 
court,  tiud  the  terms  of  the  circuit  court  nud  courtof 

terminer  belli  in  the  counties  of  Suffolk,  Queens,  R: 

"Westchester,   Rockland,  Futnam,  Dutchess,  or  Orange, 
when  not  ihun  ofTlclally  enfjaged,  the  stated  terms  of 
county  court,  in  each  of  those  counties. 

^  257.  Each  stenojjrapher,  appointed  as  prescribed  i 
la.st  section,  is  entitled  to  a  salary  ft.xed  by  law.     To  i 
and  pay  the  salaries,  the  board  of  supervisors  of  ei 
said  counties  must  annually  levy,  and  cause  to  be 
as  a  county  charge,  a  proportionate  part  of  the  sum  at 
to  pay  the  same,  to  be  fixed  by  the  Comptroller  of   t' 
in  accordance  with  the  amount  of  the  taxable  real 
snnal  property  in  cacli  county,  as  shown  by  the  last 
ossessmeut-roll  therein.     The  treasurer  of  each  county 
pay  over  the  sum  so  raised,  to  the  Comptroller  of   tbe'bw 
who  must  thereupon  pay  the  salary  of  each  st«nograpLe 
equal  quarterly  puymeiits,  under  uie  direction  of  the  ju  ' 
making  the  uppomtnieut, 

§  258-     lAin'diBBi,  1883,  1884,  J885,  1886,  1887,  18, 
18jiO,  lb93.]    The  justices  of  the  supreme  court,  or  a  mnji 
ity  of  them,  for  each  judicial  district  excepting  the  Unil,  I 
end  and  fifth,  shall  appoint  and  may  at  pleaaure 
three  stenoprapht  ra  of  the  auprewe  court  for  Bucb  disti 
The  justices  of  the  supreme  court,  or  a  majoriiy  of 
the  fifth  judicial  district  shall  iippoint  and  may  at  pie 
remove  four  i-tenogrBphers  of  tlje  i^npreme  court  fo 
district.    Each  of  such  steno^raithers  shall  attend  sit 
ODJt  courts,  special  t^rma  of  the  supreme  court,  and 
of  oyer  and  terminer,  in.  hVa  iinA\c\»\CL\s\,v'\ci\,aR\^«,»\j 
assigned  to  attend  by  the  JTWiUees  ol  Viae  awviftMia  (scwb  _ 
majority  of  tixem,  for  siucb  dvalTwt.    ^rcV  ot  aiidXi  »vo 
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hall  receiTe  an  nnnnnl  salary  of  twenty-five  btmtlrcd 
(TS,  to  be  paid  by  Ibe  Coiiii>tri'iler  of  lhe"StH»e  in  eiiual 
terly  pnynienta,  upon  the  certiticnt«>  of  n  justice  of  tbe 
ame  court  of  the  judicial  district  for  which  he  Mhall 
been  appointed. 

269.  C.-lHi'tJ  1885,  ISSa,  rsiio.]  To  provide  the  means  to 
juch  salary  the  Comiitrollt'i"  of  tue  Slute  shull,  nn  or 
■e  tlie  iirstVlay  of  November  in  ouch  year,  lix  and  traiis- 
to  the  clerk  of  tho  Board  of  Supervisors  in  caoli  uf  the 
ties  in  said  district  a  statement  of  the  sum  to  l>e  raised 
ich  Board  of  Supervisors,  in  uccordunue  with  the  umouiit 
xable  real  and  personal  property  in  eacli  of  stiid  counties 
tiown  by  the  laat  annual  asfiessment-rnll  thcrcia  The 
•ds  of  Siipenisors  in  each  of  such  counties  shall  annually 
and  cause  to  be  cullected  in  such  cnunty,  suid  to  he  paid 
to  the  wiunty  treasurer  thereuf,  the  siiio  s<i  Hxcd  by  the 
ptroUer  to  be  raised  by  such  Board  of  Su])ervisors,  and 
county  treosui'cr  shall  pay  such  sum  t-Lt  the  Comptroller 
e  State  for  the  jMijinent  of  said  .salaries.  Until  the  Hi-st 
of  January,  eifrlileeii  hundred  and  niuely-one,  the  clerks 
je  counties  coniposin;r  the  seventh  judicial  district  in 
h  a  term  of  court  speciHed  in  section  one  of  this  act  is 
,  must  furnish  the  stenofrrupbor  atteudiufj  the  same  with 
"titicatc  of  tlio  ivunitR-r  of  dayn  the  tci-in  has  tiecii  in  ses- 
Upon  the  cortiHcate  so  furiiished.  the  suprotue  court  or 
ial  term  thereof,  held  within  wiid  jurliciul  district,  may, 
oftener  than  once  in  six  mouths,  by  order,  apixirtiou  lo 
county  in  suid  district  such  a  poi-tion  of  the  ateuograph- 
lalary  as  the  number  of  days  thirinp  which  one  or  more 
IS  were  in  session  ui  that  county  bears  to  the  whole  num- 
)t  days  duiing  which  the  terms  were  in  session  in  that 
ict  since  the  livst  appurtiotuncnt  was  made.  Up«>n  the  pre- 
ition  of  a  certified  coiiy  ol'  such  an  order  each  county " 
Surer  must  pay  to  the  sienoj^niphcr,  from  the  court  fund, 
iiB  fund  frtim  wiiich  jurors  are  pikid,  the  sum  so  appor- 
(d  to  his  county. 

260.  Each  of  those  stenojjraphers  is  also  entitled  to 
iaent  of  his  actual  and  (lecessiiry  expenses,  while  uttcud- 
KMirt,  including  stationery  and  I  en  cents  lor  each  mil'-  for 
,ctAial  travel,  betweeu  the  place  of  liohhu^  each  term  and 
esidence,  going  and  returnin),',  or  from  tei-m  to  term,  as 
•ase  niay  be.  The  amount  thereof  must  1}b  certiHeii  by 
fudge  holduiK  or  presiding?  at  the  tenn,  and  must  be  puidf, 
i  his  ceiliflcate,  by  the  treasurer  of  the  county  where  the 
I  ifl  held,  from  the  court  fund,  or  the  fund  from  which 
ra  arc  paid.  But  mileage  shull  not  be  c<^)mputed  beynnd 
bounds  of  the  judicial  district,  except  where  the  'isual 
of  travel,  from  one  ]K>Liit  to  another  within  that  district, 
C8  partly  through  another  judicial  district. 

Kl.  [JZepeafed.] 
2.  [ylmVf  1890.]  If  an  official  stenographer  shall  not 
I  attendance  at  u  term  of  the  circuit  court,  speciul  tenn 
le  supreme  court,  or  court  of  oyer  and  terminer,  where 
•s  of  fact  are  triable,  the  justice  presiding  at  the  t*rm 
in  his  discretion  employ  a  stenooraplier  who  shall  be  paid 
I  compeusutiun  as  the  justice  shall  iiy  his  certificate  fix, 
to  exceed  ten  dollars  for  each  duv's  uttcudance,  and  tea 
s  for  each  mile  for  travel  to  and  from  bis  residence  to  t.\\e 
e  where  the  term  is  held,  together  with  u  reasonaHe  sam 
tis  uecsssurx  i'xi>eus&i  and  stationery.    The  suti^  so  ftx^sOi 
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shali  be  a  chnrpe  tipon  the  county  in  which  the  term  sh> 
held,  and  shiitl  be  paid  bylhe  ronnty  treasurer  iiidin  u 
certificate,  frmn  Ihe  cmirt  fund  or  the  fuml  froni  w| 
jurors  are  paid.  If  uii  ufflpiul  stenogrjipher  of  theju_ 
district  mwlilcli  siieli  term  shall  he  held  shall  have  been* 
assigned  to  attend  siicli  tciTn,  the  justice  shall  cause  an  oil 
of  the  court  to  Iw  entered  at  such  term,  that  the  portio_ 
the  sum  so  p:iiri  fiy  the  county  treasurer,  which  -vvfts  aUon 
for  the  jHT  diem  cnuijiensation  for  the  ser\'ices  of  the  sta 
gTiipher  employed  at  such  tenn,  shsill  be  deducted  from! 
salary  of  the  offlcinl  stenojrrapher  who  shall  have  beea^ 

assi^ed  to  attend  such  triin.  and  the  clerk  of   such 

shall  Iransnvit  to  the  Coiiipf  roller  a  certified  copy  of  ai 
order,  uud  the  Comptroller  shall  detluct  such  amount.  ft( 
the  salary  of  .liueh  official  stenographer  and  pay  the  i 
the  treasurer  of  said  county. 

TITLE  EEL 
Superior  city  eanrts. 

A&nciJi  1.  Provisions  iippHcuble  loall  tlie  BUjierior  oily  court*. 

2.  Provisions  ejtcliiaively  applicable  lo  the  court  of  oon_ 

pleaB  for  Ihe  oily  and  nounty  of  New  York,  aad  I 
Biiperior  courl.  of  the  city  of  New  York. 

3.  ProvisiodH  exclusively  uppllealile  to  the  superior  ooartl 
Blitfaln.  / 

4.  Provlsionsi   exoinelvely  applicable   to  the   city  court! 
Brooklyn.  ■ 

AKTICLE  FIRST. 

Provisionb  APrucABu;  to  jlli,  the  Supkkior  Cmrj 
CorBT.9: 


2  283.  Q«ncm1jurif)(liutton  oflhe 

■ufwrior  city  courts. 
■•    Mi.  Domeellc       corponition*, 

etc.,  when  doomed  resi- 

denCE,  eti''. 
295.  Where  there  are   two    or 

mnre  defendnntR. 
S86.  Jurisdirilon   to     t.io    pre- 

sinmed;  want  of  jurlsdic- 

linn  matter  of  defence. 
207.  JnrlBrfietlon,   etc,    to     be 

cti-extensivG  witli  that  of 

Mtpreme  court. 
9$8.  Id. ;  ID  special  proceediDgB 

out  of  court. 
19.  Actioof,  etc.,  may  be   re- 

muTed     ini-o      giipremo 

court. 

270.  Where,  and  in  what  cases, 

anUT  for  remoTftJ  to  be 
granted. 

271.  Appeal  from  order  of  re- 

moval. 

272.  Order  to  stay  proceedings 

lo  procure  removal. 

273.  Removftl  (0  supreme  court, 


when  ladges  of  city* 
cannot  act, 
g  274.  Kcmovnl     from    sUB 
court   to   city  court"' 
consent. 

275.  Duty  of  olorks  when  1 

moval  made. 

276.  Kemoral  not  to  afileot  I 

idily  of  former  pn 
ings,  etc. 

277.  When   connty  judge 

make  order. 
278-  Power  to  i^end  prooeMi 
any  county.  j" 

279.  Proeeeding.s    commenq 

before  one  Judge  minf 
couliuued  t«>fore  anolD 

280.  App'iiniment  of  termi, 

281.  Cieneral   terii>8    by 

held,  etc. 

282.  Id.;  special  and  ttia]  U 

283.  New  records,  etc.,  in  pit 
•   of  those  mutilated  oil 

ill  red. 
2B4.  Olerki  and  depnty-cle 
28o.  Special  depu(y-clerk», 


S;  263.  The  civil  .'lurisdiotion  of  each  of  the  superior  u, 
courts  extends  to  the  folluwin^aotitms  and  special  procefl 
ings,  in  addilion  to  the  |urisdiction,  pinver  and  aiitlii.nt  v  ca 
ferrcU  uj>on  it,  in  a  particular  case,  by  special  statutory  prot 

1.  To  an  action  of  ejeotmont ;  for  the  partition  of  real  pr 
erty ;  for  dower ;  to  foreclose  a  mortga^j^e  upon  real  prop 
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lona  chattel  real ;  to  eomjK-l  the  determination  of  a  claim 
jjil  property;  for  waste;  for  a  nuisance  ;  or  t')  procure  a 
(neat  (lireeting:  \i  conveyiince  of  ^vul  property  ;  un<1  to 
f  other  Hction  to  recover,  or  to  pnicure  a  judpincnt,  es- 
Sling:,  determining,  deflriiiiR,  forfeiting,  annulling  or  otber- 
affectiug  an  estate,  right,  title,  lien  or  other  interest  in 
ftwixsrtv  or  a  chattel  i-eal.  But  jurisdiction  attaches  un- 
his  subdivision  only  where  the  real  [imperty  to  which  the 
ta  relates  is  situated  witUin  tlie  city  where  the  court  is  lo 
1. 

STo  an  action  for  any  other  cause,  where  the  cause  of  ao- 
iruse  within  that  city ;  or  where  the  defendant  is  a  resi- 
ot  that  city  ;  or  wlieVe  the  siunmons  is  perst>nally  served 
I  the  defendant  therein;  or  where  the  action  is  brought 
cover  a  penalty,  or  for  any  other  cause  of  action  given 
le  charter,  a  by-law  or  an  ordinance  of  that  city. 
To  an  action  \o  recover  dumufres  for  an  injury  to  real 
erty,  or  a  chattel  real;  or  for  the  breach  of  a  contract, 
ess' or  implied,  relating  to  real  proi>erty  or  a  chattel  real; 
•e  the  real  property  situated  within  that  city,  or  where 
lefendant  is  a  rcsideut  of  thut  city,  or  where  the  summons 
rsonalty  served  upon  the  dt-feiKlunt  therein. 
I  To  an  action  to  recover  a  chattel ;  to  forclose  or  enforce 
J  upon  personal  proj>erty ;  or  to  recover  diuiiuj^es  for  an 
y  to  personal  property  ;  where  the  property  to  which  the 
m  relates  is  situatod  within  that  city  at  the  tune  when  the 
In  is  commenced.  If  the  property  consists  of  one  or  more 
^  in  the  capital  stock  of  a  Qouiostie  corporation  or  joint- 
f  association,  whose  principal  place  of  business  is  located  or 
jlished  within  that  city,  or  of  a  debt  due  from,  or  money, 
thing'in  action,  in  the  jKisscssion  or  under  the  control  of, 
a  corporation  or  joint-stock  association,  it  is  (leeined  to  be 
ited  within  that  city,  within  the  nieuuiog  of  this,  subdivi- 

To  a  judgment  creditor's  acttoti;  where  the  jud^^ent  u[j-    1U3N.Y.38, 

(hich  the  action  is  founded  was  reco\ered  in  the  same 

t. 

To  an  action  for  any  cause  brought  by  a  resident  of  the 

wherein  the  court  is  located,  against  a  natural  persc>n,  who 

lb  a  resident  of  the  fitate. 

To  un  action  brouplit  by  a  resident  of  that  eity  agcainst  u 

kn  corporation,  cither  (one)  to  recover  damages   for  the 

pn  of  acfmtract,  express  or  implied,  or  a  sum  payable  by 

lerms  of  a  contract,  express  or  iiiiplird,  where  tne  contract 

Itnade,  executed  or  delivered  within  the  State,  or  where 

tnuse  of  action  arose  within  the  State  ;  or  (two)  where  a 

^nt  of  attachment,  granted  in  the  action,  has  been  actu- 

levied  within  that  city,  upon  property  of  the  corporation ; 

^ree)  where  llic  suimnona  is  sen'ed  by  delivery  of  a  copy 

flit,  within  that  city,  to  an  officer  ofthe  coi-poration,  aji 

cribe<l  by  law. 

To  the  cust.<idy  of  the  persfin  and  the  care  of  the  proper- 

ioncurrently  with  the  supreme  court,  of  a  person  residing' 

at  city,  or  residing  without  the  State  and  sojourning  in 

Icity,  who  is  incoMiuetoul  to  mimago  his  affairs  by  rea-son 

bacv,  ididcy,  or  hanituul  driinkciiiicss  ;  and  to  any  special 

eedm-^  whieli  the  supreme  court  has  jurisdiction  to  euter- 

I  for  the  apixiiiitiiient  of  a  committee  of  the  person  or 

le  property  of  such  uu  iticomjietent  person,  or  for  the  sale 

Iher  disposition  of  the  real  pnijierty,  situated  within  that 

I  of  a  jierson,  wherever  resident,  who  is  so  incompetent,  ot 
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who  is  an  infant ;  or  for  th^  sale  or  other  dispositiriD  of  lie  i 
property,  or  the  voluntury  disiolutiuu  of  a  domestic  corwini  I 
lion,  wlkwe  principal  phice  of  iHtsiness  is  lofutvtl  or  estubh^til  I 
within  that  city  ;  or  for  the  sale  or  other  di^jiositiob  of  the  rtaJ  J 
property,  situat<>d  within  that  city,  of  a  domestic  corporuliun, 
wherever  it  is  l<x;atetL 

9.  To  any  other  special  pniceeding  wliich  the  supreme  cuart 
has  jurisdictiou  to  eutertain,  where  the  ueixm  a^inst  wlium 
it  is  brought  isa  residentof  that  city,  or  the  tnuiidiit<-  by  whi 
the  sjieoial  proceeding-  is  coinnieiicwl  is  pei-sonally  st-rveili 
ftu  him  witliin  that  city,  or  all  the  acts  or  ouiis-sious  ujxin  wlii 
it  is  founde<l  were  done  or  eoiiiinitt'ed  within   tLut  city, 
the  subject  thereof  is  situated  wifhiu  that  city  ;  or  where! 
special  pnx^eeding  is  brought  for  such  a  purpose,  or  ink, 
such  circumstances  that  the  superior  city  court  would  ha^ 
juristliction  of  an  action  for  the  like  purpose,  oi-  under  tbelil 
circum.-itances,  by  the  terms  of  subdivision  tinst  of  this  sectid 

§  264.  For  the  purpose  of  detennininfr  the  jurisdiction  t 
superior  city  court,  in  a  case  spccitied  in  the  Itist  section,  a  i 
mestic  corpliiration  or  joiut-st.ock  association,  w^hose  prinoip. 
place  of  business  is  cstablislicfl,  by  or  pursuant  to  a  statute.  J 
b^'  its  articles  of  nsMx-intion,  or  is  actually  located,  within  i 
city  wherein  the  court  is  located,  is  deemed  a  resident  of  th, 
city;  and  personalserviceofusunuiions,  made  within  thatcid 
as'presci'ibed  in  this  act,  or  personal  service  of  a  uiondoS 
whereby  a  special  proceeding  iseonunenced,  made  within  till 
citj',  as  prescribed  in  this  act  for  ]iersonal  ser-\'ice  of  asuri 
mens,  is  sufficient  service  thereof  upon  a  domestic  corpor 
wherever  it  is  located. 

§  265.  Where  lui  action  or  a  siiecial  proceeding  is  br 
ai^ainst  two  or  more  parties,  and  tin"  jurisdiction  of  a  siipen 
city  court  deppDils  upon  the  lesideuee  of  a  party,  within  ifl 
city  wherein  the  emirt  is  IiumU  ed  ;  or  perscmal  service  upon  hir 
within  that  city,  of  the  smiiuiuns  or  the  mandate  for  the  cot 
mencenient  of  tl)e  special  pi-oceeding ;  or  the  levying  p! 
warrant  of  attucbmenl  within  that  city;  and  jurisilictioal 
thus  ac<|uirpd  as  against  one  or  more,  but  not  as  against  alll 
them,  the  jiirisiiiotimi,  with  respect  to  the  others,  is  ^'overna 
by  the  follmviii^'nik's  : 

1.  Where  the  action  or  special  proceeding  is  founded  nr 
a  contract,  upon  which  two  or  tiiore  persons  are  jointly  liab 
and  the  court  has  or  acituires  jurisdiction  thereof,  a.s  agtt' 
one  of  Iheui,  it  iias  Juristlictiou  thej-eof  Jis  against  all  the  | 
Bons  so  jointly  liable.     But  thia  subdivision  does  not  ext«n 
a,  case,  where  the  liability  is  several,  as  well  as  joint. 

a.  Whore  an  action  or  a  special  proceeding'  broug-ht  ag_ 
a  puhlic  uttlrer,  tuj;etlier  with  oue  or  more  private  persoiL, 
founded  uptQ  an  oHlcial  act  or  ornissiun  ;  or  whore  an  a.^ 
or  sjjecial  prnceedjiip brought  agaiust  a  corjioration,  t<igvtb 
with  one  or  more  natural  persons,  isfouiuly<l  upon  an  acti 
omission  of  the  coi pornt ion  ;  and  the  court  has  or  aequin, 
jurisdiction  thereof,  lis  apaiiist  the  nublic  tifflcor  or  the  oif 
poratiuQ ;  it  has  jurisdiction  thereof  as  against  all  {lenMi 
who  are  necessary  parties  to  the  complete  determinatioa ) 
the  controversy. 

3.  Where  it  is  not  necessarv  to  the  complet*  deter 
of  the  controvei-sy,  that  all  the  parties  thereto   8hc_, 
subji'cled  to  thi-'  jurisdictiou  of  the  court,  the  action  or  sb 
proecedinK  niiiy  Iw  discoatimicd  or  dismissed,  a»  to  the 
ties  over  whom  llm  court  has  not  jur^.sUictiou,  uiid  pij 
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»s  to  the  others,  as  if  they  were  the  only  parties  agviust 
ivhoni  it  was  brought. 

g  266.  The  juris<lictioii  of  a  Buperior  city  court,  in  an 
iction  or  n  speciaJ  proceeding-  brougnt  therein,  must  always 
je  presumed.  It  is  not  neees-sary  to  set  forth  in  a  compliiiut 
n  such  an  action,  or  lu  the  petition  or  other  statenioiit  of  the 
;ase  in  such  u  speciul  proceeding,  miy  of  the  jurisdictional 
'acts  specified  in  section  two  hundred  and  sijtty-threo  of  this 
ict ;  and  where  the  defendant  in  the  action,  or  the  person 
igainst  whom  the  special  proccediaij-  is  iiistitiite<l,  appears, 
.he  want  of  jurisdiction,  by  reason  of  the  nnn-i.'xist«nce  of 
iny  of  those  facts,  is  a  matter  of  defence,  luul  is  waived  by 
iic  appearance,  unless  it  ia  plended  in  defence. 

j5  267.  Where  a  sui>erior  city  ci)urt  has  jiirisdictioo  of  an  i  l'3?i  p*"" 
ictioii  or  special  proceediup,  it  possesses  thy  suuie  jurisdiction, 
luthority,  and  power,  in  and  over  the  sanic,  and  in  tlic  course 
it  the  proceedinffs  therein,  wiiich  the  supreme  court  iJo.ss<'!wes 
n  a  like  case  ;  and  it  may  rendei-  nny  jud^iient,  or  ^rant 
fither  party  any  rcliei',  wliich  the  supreme  eon rb  tniijht  render 
)r  {rrant  in  u  liCe  case,  and  rnay  eiiioi'co  its  mandates  in  like 
nanner  us  the  siiprcnie  court.,  And  each  jiidpe  of  thesuperior 
rfty  c-ourt  posse.s.se'i  the  same  wwer  and  authority,  ui  tho 
kction  or  special  prooecdiiijr,  which  a  justice  of  the"  supreme 
bourt,  iK)sses!ies,  in  a  like  action  or  specml  proceeding-,  brought 
n  the  supreme  court. 

§  268.  Each  judge  of  a  superior  city  court  also  possesses 
.he  same  power  and  authority,  in  a  special  proceeding,  which 
^an  be  lawfully  instituted  before  him,  out  of  court,  which  a 
uatice  of  the" supreme  court  possesses  in  a  like  special  pro- 
seeding,  instituted  before  him  ni  like  inimner. 

§  269.  The  supreme  court  may,  by  an  order,  mnde  atony 
iiric  lifter  joinder  of  an  issue  t>i'  fact,  find  before  the  trial  there- 
if,  remove  to  itself  an  action  or  a  s{.>ecial  proceeding'  pending 
m  a  .sin>erior  city  courts  for  tlio  purijost-  of  chan^ii(;  the  place 
ft  trial  or  hearing  thereof.  WliPiv  an  order  for  a  removal  is 
Bade,  as  preseriUed  in  Uiia  seetiou,  the  place  of  'riid  or  hear- 
Dg-niust  l>e  chanjred  by  the  same  order  t-o  anotiier  coumy.  a. 
lertitled  copy  of  the  order  must  be  llled  iu  the  ofEco  of  the 
:lerk  of  the  court,  in  which  tlie  action  or  special  prtxieedinff 
vas  commenced.  Thereu|Min  it  is  removed  into  tlie  supreme 
soiirt  ;  and  the  subsequent  proceedings  therein  must  be  the 
nine,  as  if  it  had  been  urigiually  brought  iu  the  supreme 
murt. 

B  270.  An  order  for  the  removal  of  an  action  or  special 
[Kceeding,  as  pi-escribed  iu  the  last  section,  can  be  made 
inly  upon  notice,  and  l>y  a  special  term  of  the  supreme  court, 
vhere  the  motion  might  be  made,  if  the  uctiim  or  special  j)rc>- 
ipediug  was  ptuding  iu  the  supreme  court,  and  brought  in  the 
wiint.y  where  tlie  superior  city  court  is  l<x!ated ;  and  in  a 
3«.se,  where  iui  order,  chuiigiiig  iu  hke  manner  the  place  of 
rial  or  hearing,  would  ho  granted,  if  the  action  or  special 
iroct-^ediug  was  jjendiiig  iu  1  he  supreme  courts 

^  271,  An  appeal  from  an  order,  made  u]X)n  such  a 
aotioii,  must  be  taken  and  heard  in  like  luuuuer,  aa  if  the 
iGtioa  or  siieciiil  jiroceeding  wa.s  pending  in  the  supreme 
sourt,  and  triabh?  in  the  county  to  which  the  i>laee  of  trial  is 

Eiped.     Such  an  appeal  brings  up  to  the  general  term,  and 
c«  to  the  ooort  ol  appeals,  U  Uie  order  u  a.ppv'tiiVQ.'bVQ  \o 
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that  court,  bII  questions  which  were  before  the  special  l 
and  the  appellate  tribunal  must  dispose  of  the  same,  as  if 
were  originatly  presented  to  it. 

S  272.  An  order  tfl  stay  proceedings,  for  the  purpose  (rf  ' 
affording  an  opportunity  to  maki--  such  an  application  ia| 
removal,  may  be  made  by  n  judge,  authorized  to  niaka] 
order  to  stay  proceedings,  eitlier  m  the  court  wliere  the  ad 
or  special  proceetling  is  pending-,  or  in  the  supreme  oourt,  i 
with  like  effect,  and  under  like  circunustances, 

§  273.  It  all  the  judges  of  a  siipevior  cit  y  couit  are,J 
any  reawm,  incupiible  of  sitting  upon  the  trial  of  an  actnig 
the  hearing  of  a  special  proceeding  pending  therein,  or  if  uT 
all  but  one,  of  the  judges  of  a  superior  city  court  are  incap 
of  sitting;- upon  the  hearinorof  an  upijeal  therein,  the  judgL 
the  court.,  or  n  mniority  of  them,  must  make  unci  flic  inj 
office  of  the    clerk  of  the  court  u    ccrlificnte   of  the 
Thereupon  Ihe  action  or  special  jiroceeding  is  removed  t«| 
supreme  court ;  and  the  subs«|uent  proceedings  therein  B 
■be  the  same  tis  if  it  had  been  originally  brought  in  the  supn 
court. 

§  274.  The  supreme  cx>urt,  where  the  parties  imuiife 
writing  their  consent,  must  make  an  order  directing  t' 
action  or  special  proceetling,  pending-  in  that  cjourt  and  1 
in  a  county  where  u superior  city  court  is  located,  be  re 
to  the  superior  city  court,  or,  in  the  citv  of  Now  Yorl^ 
either  of  those  courts  therein,  as  speeilietl  in  the  cnnaentjj 
certified  copy  of  the  order  must  lie  filed  in  the  office  of| 
clerk  of  the  etiurt  to  which  the  action  or  special  proceedin 
ordered  to  he  removed.    Thereupon  it  is  removed  aca 
ingly  ;  and  all  sujisetjuent  proceedinps  tfierein  must  be -I 
same  ai:  if  it  had  been  orig-inally  brought  in  the  snperior  < 
court 

S$  276.  Wlicre  an  action  or  special  proceeding  is  re: 
from  one  court,  to  another,  as  prescribed  in  this  article, 
clerk  of  the  court  from  which  it  is  reiimved  mu.st  forlh^ 
deUver  to  the  clerk  of  the  court  t.o  which  it  is  removed 
papers  liled  therein,  and  eert.itied  copi<>s  of  all  minutes 
entries  relatiiif;  thereto,  which  must  be  filed,  entered,  or 
corded,  as  the  case  ref|uirea,  in  the  office  of  the  last  menti 
clerk.  If  the  action  or  special  proceeding  is  removed  te 
supreme  court,  and  the  place  of  trinl  or  hearing  chiuigeil 
delivery  must  he  made  to  the  clerk  of  the  county  in  wnidi 
order  of  removal  directs  the  trial  or  hearing-  to  be  had. 

§  276.  ITie  removal  of  an  action  or  special  proL- 
prescribed  m  this  article,  does  not  invalidate  or  in  any 
im|)air,  n   process,  provisional  renirdy,  or  other  pr"' 
or  a  bt>nd,  umlertakitip,   or   recn-rnizunce,   in  the 
special  proceeding  so  removed;  each  of  which  conti 
have  the  same  validity  and  effect  as  if  the  removal  b»i 
been  made.     Where  bail  has  been  given,  the  surrender 
defendant  in  the  court,  to  which  the  action  or  special  pr 
Inf;  was  removed,  has  the  same  effect  a.s  a  surrenderi*! 
court  from  which  it  was  removed   would  have  had  if 
action  or  special  proceeding  hac!  remained  therein. 

S  277.  In  an  action  or  speciiil  prncecdins-  brouftlif 
RuiK'rior  city  court,  an  order  muy  be  mnde  without  noti 
an  order  ti>  stay  priH'cedings  may  he  made  ujxtn  iioti 
the  county  judge  oi  the  county  where  the  court  is  sitimtt, 
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ke  county  where  the  attorney  for  the  upplicont  resides,  in 
tee  where  a  judjfo  of  the  sin)erior  city  court  inl^ht  make 
)atne  out  of  cumrl,  iiud  with  like  effect. 

278-  A  superior  city  court  has  power,  in  nu  action  or 
iul  pnx'eetliiig  of  whieh  it  biis  juristliction,  to  seud  its 
Jess  iind  other  uiandutes  iuto  any  etmnty  "f  the  State,  for 
■ice  or  exeeiil  ion,  and  to  enforce  obedience  thereto,  with 
power  and  iiulhoritj'  as  the  supreme  court. 

279.  A  speciul  iHweedinj?,  instituted  before  a  judge  of 
puperior  court  of  Buiriilti.  or  the  city  court  of  BrtKiklyn,  or 
r«K:eediu^  coinnienci'il  before  a  jud^'e  of  eitlifr  of  thi«e 
ts,  out  of  court,  iu  uii  uct ion  or  special  procoeilin^  pend- 
En  his  court,  may  be  continued,  from  time  to  time,  before 
or  more  other  judge.s  of  the  same  court,  as  prescribed  by 
I  with  respect  to  like  prr>ceediiigs,  before  a  judge  of  u 
rt  of  record  in  the  city  of  New  York. 

280.  The  judRca  of  each  superior  city  court,  or  a  ma- 
ty of  them,  must,  fi-om  time  to  tinie,  ii]i]Knnt  the  times  for 
ling  the  general,  special,  and  trial  tcritiK  of  their  amrt. 
y  ihust  also  assign  the  judg-es  to  hold  each  of  the  tciins, 

designate  the  trial  ICrtiW  at  wliich  is-siies  of  fact  are 
ble  by  a  jury.  A  general,  a  siwcial,  and  <uie  or  more  trial 
Bs,  may  be  uppointed  to  be  held,  and  may  be  held,  at  the 
fi  time.  The  judges,  or  u  majority  of  them,  must  ajst>  ap- 
It  reasonable  times,  when  a  judge  must  attend  at  cham- 
L  and  designate  the  judg-e  to  attend  for  that  pur|x>se. 
tti  ap]xiintnient,  made  as  prescribed  in  this  sect  inn,  must 
ligued  by  the  judfres  niakiiig'  the  same,  and  Hied  in  the 
it's  office.  A  copy  thereof  must  be  published  in  the  uews- 
er  printed  in  Almmy,  in  which  legal  notices  are  required 
)e  publishe<l,  and  in  two  newspapers  printed  in  tlic  oily 
ire  the  court  is  located,  at  least  once  in  each  week  for 
le  successive  weeks,  before  a  tenn  is  held  by  virtue  thereof. 

281.  A  general  term  of  a  superior  city  court  must  be 
I  by  at  least  two  judijcs.  Two  must  concur  to  determine 
use  ;  otherwise  it  must  be  reheard  ;  except  that  if  the  re- 
nin^ jnd^^e  or  judges  arc  disqualified  to  sit  upon  an  ap- 
I,  the  jutl-^neut  or  order  appealed  from  must  be  afflrmod, 
Ks  a  rehearing  ia  directed. 

282.  A  special  tw-m  or  a  trial  term  of  a  superior  city 
rt,  roust  be  held  by  one  judge, 

'  283.  TVljen  the  chief-Judge  of  a  superior  city  court  cer- 

B,  that  a  book  of  minutes,   records,  indices  or  dockets  of 

gtnents,  in  the  office  of  the  clerk  of  the  court,  has  become 

mutilated,  or  injured,  that  it  cannot  be  conveniently  used 

feorrectly  examined,  the  clerk  of  the  court  must  cnuse  a 

thereof  to  be  made.     Tlie  expense  of  making  the  copy, 

xccedingten  cents  for  each  folio,  is  a  charge,  in  the  city 

tew  York,  upon  that  city,  and  in  the  city  of  Buffalo,  or  the 

of  Brooklyn,  iiixm  the  county  where  the  court  is  located  ; 

it  must  be  paid  by  the  Cniujitripller  of  the  city  of  New 

k,  or  the  county  treasurer,  as  the  case  rei|uii'cs,  mjou  the 

Itlcute  of  the  cierk,  that  Ibe  copy  wa.s  marie  pursuant  to 

lirectiou.     The  eojiy^  when  certitled  liy  tlic  clerk  to  be  a 

^ct  copy  of  the  orij^inal,  has,  presumptively,  the  effect  yf 

priginul.     The  orig-iual  must  be  preserved,  and  may  be  I 

bd  txi  at  auy  tune,  by  the  direction  of  a  judf^c  ot  liic  f 
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^  28^.  Eacb  superior  citj'  court  has  a  clerk, 
pointed,  and  maj'  hv  removed  at  pleasure,  by  the  i 
the  court,  or  a  majority  of  them.  Each  clerk,  byl 
under  his  band  aud  the  Heal  of  the  court,  filed  m  li 
must  appoint,  and  may  at  pleasure  remove,  a  depui 
The  deputy-clerk  has  all  the  powers,  aud  may  pcrfad 
duties  tif  the  I'lerk,  when  theofflee  of  clerk  is'vacunS 
clerk's  office,  when  the  clerk  is  absent  therefrom,  orfl 
or  filing  of  the  cfmrt^  which  the  deputy-c^lerk  atteada 
clerk  and  «ich  deputy-clerk  must  subscribe  and  fit 
clerk's  office,  the  Constitutional  oath  of  olBce  :  and 
to  a  salary,  iixed  aud  to  be  paid  as  prescribetl  by  la 

g  286.  [.4m'rf  18T9.]    A  special-deuuty  clerk 
rior  city  court,  appointed  as  prescribed  by  law.  p  _. 
same  powers  a.s  the  clerk,  at  a  sitting  or  term  ofl 
vhich  he  attends,  with  respect  to  the  business 
thereat. 

ARTICLE  SECOND. 

Paovisiosa  exclttsivkly  applicable:   to   tb-e 
CoMMOW  Plea.'5  fob  the  City  and  CotnsTT  OF  Nrw 
Aim  THE  Superior  Coukt  or  TtiE  CiTY  of  New  To 


I  286.  SpeciAl  jiirimJiplion  or  tlie 
common  pLea?. 

287.  Kacli  court  to  codsIrI  ofsix 

JudKen;  chief-judge. 

288.  AssistanU,  etc.,  in  clerk's 


offloes. 
5   289.  Stenographers] 

290.  Stenographer 

tprm. 

291.  Criers. 


§  286.  [Anrd  1.S77.]  In  additloii  to  the  juris, 
fined  in  sectiims  two  liimdred  and  sixty-three,  two 
and  sixty-four  and  two  huudred  and  .sixty-five  of  tb 
court  of  common  jjlotus  for  the  city  and  county  of  N 
has  power  and  Jurisdictioo  to  vacate  and  set  aside  aL 
entered  in  auy  court  held  within  that  city  and  county! 
forfeited  recogTiizuiice.  up<jn  the  terms  aud  conditinuss 
prescribed  by  law  for  that  jnirpose  ;  t<i  remit  a  line  orj 
recogTiizaace,  in  a  case  where  a  eouuty  court-  can 
same,  and  in  like  manner;  and  to  entertain  any  a 
ceedintr,  which,  in  tiny  county  except  New  York,  : 
stituted  in  the  county  court. 

§  2BY.  The  court  of  common  pleas  for  the  city  i 
of  New  York,  and  the  superior  c<nirt  of  the  city  of  ] 
consist  of  six  judjfcs  for  each  court  •  one  of  whom 
time  to  time,  as  a  vacancy  occurs,  be  appointed  i 
of  his  court,  as  prescritjt'd  iu  the  Constitution. 

^  288.  The  clerk  of  each  of  thorio  courts  may  ap 
at  pleasure  remove,  such  special  deputy -clerks  a.n<f 
si)>tauts,  us  he  deeuis  aeoes.sary  ;  hut  a  special  deput 
an  a-ssuitaut,  so  appointed,  is  not  enlitlecl  to  an,vcon 
out  of  the  treasury  of  the  city  of  New  York,  iinlca^ 
pcn.sation  is  tlxe<l  by  law,  or  allowed  pursuant  to  lai| 

*5  289.  The  judtj-es  of  each  of  those  courts,  or  t 
of  them,  must  aiipmit,  aud  may  at  pleasure  rem<l 
nogmphcr  for  each  term  of  the  court,  for  the  trial  ot 
fact,  const.itutinff  a  distinct  laart.  Each  steno^apj 
lointed  is  entitled  to  u  salar.v,  fixed  andto  l;e  paid  asj_ 
y  law.  He  must  attend  all  the  sittinKu  of  the  part) 
bo  ia  appointed.  If  the  Judge  recjuires  a  (H>py  or  ai 
Jnfs,  WnttiflP  out  at  length  fmqi  tbe  8t«nograr" " 
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,y  make  an  order  directing  one-half  of  the  stenographer's 
5  therefor,  to  be  pai-I  liy  each  i>f  the  piirties  to  the  actum  or 
cittl  proceeding,  at  the  nite  of  ten  cents  for  eueh  folio  wi 
itten  out,  mid  may  enforce  iiaynient  thereof.     If  there  urn 
J  or  more  pirtios  on  the  siinie  .side,  the  order  iniiy  direct 
ler  of  tbein  to  pay  the  sum  pnyflhle  bv  their  side, "for  the 
lo^rapher's  fees,  or  it  may  up]x)rli<)n  t^ie  payment  tbei-eof 
(ong  them,  as  the  judtje  deenw  just. 
I  200.  The  jiidge  who  holds  an  extraordinary  trial  term  i  lisfi.  Con- 
Bither  of  those  courts,  must  apix)int  a  stenographer  for  that   *°'-  *'^'- 
m,  who  is  subject  to  all  the  provisions  of  law  relating  to  an 
istant  stenographer,  and  is  entitled  to  a  compensatioo,  at 
1  rate  and  m  the  manner  prescribed  by  law  for  the  offi- 
I  steno^apher. 

291.  The  judges  of  each  of  those  court*,  or  a  majority   g  lui,  ooJ 
bem,  must  appoint,  and  may  at  plea.siire  remove,  one  crier   »oI.  Act 
their  court.     Each  crier  so  ap(»inted  is  eutitlcd  to  a  sal- 
,  tired  and  to  be  paid  as  prescribed  by  law.     He  is  not  en- 
ed  to  any  other  oompensjition. 

ARTICLE  THIRD. 
OVI8ION8    BXCLCSrVKLY     APPLICABLE    TO    THE    StTPEBIOK 
OOUBT  Olr  'BUFFAL<7, 
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9f2,  A<l<lidonnl  Jurisdiction, 
!>.').  III.;    in    special    prmrocd- 

inijs. 

M.  Exolasfve  powers  Id  cer- 
tain cases. 
95.  Oonrt  to  pon«ist  of  Ihree 

1uri(f(«)<;  ehief-jiidK<>. 
C.  Kumber   of   general    and 

trial  terms. 
17.  iBHueii  of  Iaw  to  be  tried  at 

general  term. 
0.  Clerk  may  charge  fee*. 
m.  Iiepuij-H-'lerk  and   Hpeelnl 
ii>7puty-derk. 


'i  3M.  Sl8Lio{i;niipher, 
301.  Crier, 
aus.  Sheritr,    conatAbl«s,    etc., 

to   att«Dd    court;     ape- 

cIaI  powers  In  contempt 

CASPfl,  etc. 
303.  AsMMors    to    reinrn    jnrjr 

list       QualiQcatitins    of 

trirti  jurors. 
804.  Drawing  trial  jnrnr*. 
306.  NoUryinR      trial      Jnrors; 

llieir  fees. 
3(19.  Aiidtiionitl  jiirord  may  be 

orJored. 


202.   In  addition  ia  the  jurisdiclioii  deflned  in  sections 
hundred  and  sixty-three,  two  hundred  and  .sixty-fiiur, 
two  hundred  and  sixty-live  of  this  act,  the  jurisdiction  of 
►  superior  court,  of  Biilfalo  extends  to  the  following  actions 
fl  -special  proccedinjis ; 

L  To  an  action  founded  upon  a  contract,  where  the  defend- 
^1  or,  if  there  are  two  or  more  defendants,  where  either  of 
an,  is  a  resident  of  that  city,  or  occupies  a  tenement,  for 
5  transaction  of  liis  or  their  ordinary  busiuejiis,  in  that  city  ; 

t^v'here  the  !>unimou.s  is  served  upon  either  of  them  in  that 
;  or  whei'e  the  contract  was  made  in  that  city. 
_  To  au  action  for  any  other  cause,  whore  the  defendant, 
if  there  are  two  or  more  defendants,  where  all  the  defend- 
B  proceeded  against,  occupy  ii  teneiuent  in  that  city,  for 
tran.saction  of  their  ordinary  bu.'sines.'i. 

To  an  action  to  recover  damages  against  one  or  more  coin- 
l  carriers,  not  being  residents  of  the  State,  where  the 
Biidaiit,  or,  if  there  are  two  or  more  dcfeadauts  jointly 
'bl  where  one  of  them  has  pnijierty  in  thiit  city. 

To  an  action  against  a  domestic  corporation,  which  trans- 
^  its  general  business  in  that  city,  or  has  au  office  or 
bey  in  that  city,  for  the  transaction  of  business ;  or  against 
*eign  corporation,  which  has  proportjr  in  that  city,  or  sux 

loy  there  m. 
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kbeUMdatl 


tCenenll 


saflmr 
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29&  Itederkortbeeaarli 


fori 
'ikw  toi 


Tiee  petto 

dCffc^fM 


u>air 


laddittMbil 


r  eoiirt,  or  the  ooort  of  ojcri 
^  299.  Wberethedciaity-cjefkortke 


performel  < 


terminer. 
.  dim. 


retiwres  from  tke  city,  is  remcnred  from  oakx>.  or 


oCboinse  iitca{Mkble  of  i 


iclerki 


sppoiat 


■^-eiericmhispiaee.    fh«  deilc.  if  the  iodees  of 

orsmajori^  of  them,  deem  it  Bceisaary  for  tht- 

aetioa  of  its  biinkem,  from  tune  to  tinrit' 

nuiy  at  pleaaore  remove,  in  tlie  manner  pi 

tbe  appointment  and  r«nio\-al  of  a  detNii\ -iiviK 

deputy -clerk,  whose  (xnnpcosattoa  mu^t  be  paid  Ijy 

g  300.  [Am'd  18Srt.l     The  jiidge<:  <  •"  •' :rt.  or  a 

ity  of  tbfm.  must  appi:>int,  and  n>^-  -upo  renn 

iteno^TBpher  of  the  (•"«rt  and  an  ii-<-  ~     uoifi-aphi 

IB  entitled  to  u  -  ■!  und  to  bv  j- u-l  iis  prescril 

law.     He  or   Ij  iniist  att^^n.l  each  tt'nn  of  th 

where  issues  of ;    J :    .      .  il  or  criiiiinuLl  causes  are  tria 
ithuU  report  ami  tmuscribo  opinions  for  tlie  judges 
court,  or  either  of  them,  when  re«j«ired,  withotit  adiu 
compensation  ;  und  shall,  within  twenty  day.s  aftor  not 
a  party  that  he  intends  to  appeal,  mo%-e  for  ii  now  trtli 
muke  a  case  or  a  bill  of  exceplinns  in  any  actiou 

jirfioeeding'  in  which  a  trial  has  lK>?n  had  in  said 

with  the  clerk  of  said  eourt  a  tnin.'icript  of  the  minutes 
by  him  on  siieh  t  riul.  The  .stcno^rruphek'  rooking  such  t 
nhull  Ix;  entitled,  tipfii:  tbe  ocrtitlsate  of  the  ludffo  ho 
court  lit  whieh  the  trial  took  place,  to  receive  tne  SMjm. 
riMilH  for  eiieli  one  laiudrod   words  of  such  transtfrir* 
pitid  UH  I'ollowH : 

,.  ill  a  ■•ivil  iiotjoii  or  Hp«.e(iil  juticMirtiug  by  th«»  ♦ 
the  eity  of  BulTiilo,     3,  lu  a  crimiirdactionor  ai* 
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16  by  the  county  trousiirer  of  \hc  county  nf  Erie :  provided, 
Bwever,  that  no  greatt'r  sum  than  on*  thousand  dollars  shall 
^     paid  out  in  any  one  year  for  tlio  tninseripts  of  the  steoo- 
^mphic  niinutea  to  be  made  and   tiled  pursuant  to  tlie  pro- 
visions of  tliis  act. 

301.  [MmVnSSS.]  Tin-  jutjgcs,  or  a  majority  of  them, 
am  time  to  time,  must  appoint,  and  may  at  pleasure  remove, 
[crier  for  the  court,  M-hu  is  enlitlod  to  a  sidary  Bied  and  to 
e  paid  as  prescribed  by  law,  and  an  officer  for  the  court  who 
hall  perform  such  duties  as  the  court  shall  prescribe.  He 
hall  receive  nn  aiiniiu!  salarj-  of  one  thoiisuotl  dollars,  which, 
hall  Ix"  paiil  hv  thf  city  of  Bulfaln  nn  other  city  iillletTS  are 
lid.  He  shall  take  the  oath  of  office  pre.scrjbc<r  by  the  Con- 
iitution,  and  Khali  cksscss  all  the  iwwers  of  a  patrohnan  of 
■"e  city  of  BufTolu.  The  .said  officers  .shall  receive  no  conipen- 
tion  except  their  respective  salaries. 

S  302.  Tlie  sheriff  of  the  county  of  Erie,  or  his  under- 
icrilT,  or  a  deputy-sheriff,  desifrnatcd  by  him,  and  us  many 
Blicemen  of  the  city  of  Buffalo,  as  the  court  ftirecl.s,  must,  at- 
nd  each  term  of  the  court.  A  ijoliceuian.  iu  atlondance 
on  a  term  of  the  court,  iiuty,  under  the  direction  of  the 
"lee  presiding  at  or  huldiufj  the  temi,  notify  talesmen  or 
litioual  jurors,  and  execute  a.  mandate  <>f  the  court,  issued 
I  a  case  of  contempt,  with  like  effect  and  in  like  manner  asil 
1  wa.s  the  sherilT.  But  a  policctnun  is  not  enlit.ltHl  to  any 
es,  or  other  coin)jen.sation,  except  his  salary,  for  a  service 
erformed  by  him,  as  prescribed  ui  Ibis  section. 

§  303[.4wMn8S0,  1887,1892.]  The  chief  judge,  or  in  case 
"  his  iuability  from  any  cause  to  net,  then  one  of  the  other 
'^es,  and  tlie  clerk  of  the  court,  together  with  the  asisessora 
ihe  city  of  Buffalo,  must  in  the  iiiotitli  of  May  in  each  year, 
et  at  the  a-ssessor  s  office  anri  make  out,  certify  and  tile  in 
he  clerk's  office,  a  list  of  not  less  thiia  six  hnn<lr«>d  residents 
^  that  city,  not  exempt  frmn  iury  duly,  iind  qualillc<i  to  serve 
ial  jurors  in  the  I'otn-t.  t'lic  |«-rs(iiis  luinicd  in  such  list 
.  be  selected  from  those  luisesived  on  the  lust  nuuual  ward 
ssment-rolJs  of  the  city,  and  in  making  such  selection  they 
J  t4ike  the  uanies  uf  sucli  nuly  as  arc : 
Male  citizens  of  the  United  States  and  residents  of  the 

Not  less  than  twcnty-ouc,  nor  more  than  sixty  years  of 

At  the  time,  asscfssed  for  persona!  profwrty  belonpngr  to 

em  in  their  own  ripht  to  the  amount  of  two  hundred  and 

'  dollars,  or  who  sliall  have  a  freehold  estate  in  real  prop- 

ty  in  the  county  of  Erie  belonfriuf?  to  them  in  their  own 

fht,  or  in  the  ri(i:lit  ol  their  wives,  to  the  value  of  one  hun- 

1  and  llfty  dollars. 

In  the  possession  of  their  natural  faculties,  and  not  ia- 
i  or  decrepit. 

Free  from  all   legal   exceptions,   of    fair  character,   of 
pproved  integrity,  or   sound  jiHlf.aiient,  well  informed,  and 
lie  to  read  and  write  the  English  lanpuofje  understaudinjrly, 
^  whose  name  does  not  iipfwar  on  the  list  of  jurors  drawn 
•the  circuit  court  for  the  county  of  Erie.     Only  such  per- 
ons  ;is  shiill  oo-vsess  the  above  qui'iliftcal ions,  and  who  have 
c  days  the  previous  year  as  trial  jurors  in. 
be  i|ualifled  to  servo  as  trial   jurors.     Tho 
Li  III  thereof,  may  make  an  ordei' dirccUivg  Uic 
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assessor:*  and  clerk  ot  the  court  to  meet  with  one  of  I 
judges,  and  lo  make  out,  certify  auii  tile  iu  tli«  clerk's  ofl 
within  a  time  specified  m  the  order,  a  new  lifit  of  juroc 
a  lisc  of  any    number  of  additional   jurors;  and  it 
iiuuinh  iin  omiBsion  to  obry  such  order  as  a  contempt, 
list  nade  out  in  pursuunce  of  the  proyisions  of  tbietsectl 
shall   contain  the  christian  and  surnnaie  at   lei  gth  of  f 
persons  named  therein,  their  roapectivo  places  of  residiili 
and  their  several  occnpations  in  so  far  as  tie   samecuu^ 
a-ic -rtuined.     Bnt  the  same  power  is  continued  to  tinoiua 
talesmen  as  is  now  possesBed  by  the  supreme  court. 

§  304.  [Am'd  1887,  1893.)  At  least  fourteen  and 
more  thua  twenty  days  before  the  time  appointed  for  hi 
ing  a  terjii  of  the  ciurt,  where  issnea  of  fact  in  eivil  oroi 
inal  raunes  are  triable,  the  cltrk  of  the  court,  in  th« 
ence  of  a  judge  thereof  and  of  the  sheriff  of  the  couni 
in  ttoe  a  isence  of  the  sheriff,  of  his  under  sheriff, 
draw  from  the  li8t  so  returned  by  the  assessors,  then 
of  siity  persona  or  such  other  number  as  the  court.  84 
term  thereof,  direi;t8  to  serve  as  trial  jurors.  At  lew 
days  before  the  lime  niiiiointed  for  tlio  drawing,  the  fieri 
the  court  must  publish  u  no  ico  thovuof  in  two  daily  n 
papers  published  la  the  city  of  Buifulo,  and  biuu  pal 
tion  shall  coo  tiuuo  for  six  successive  days  beforo  the  dra' 
He  must  als  i,  at  leiist  three  days  before  tbo  time  nj  _ 
for  the  drawing,  cause  notice  thereof  to  be  served  upon 
sheriff  of  the  county  of  Erie  whose  duty  it  sbnil  be  to  sit 
said  drawing,  or  in  cme  of  his  absence  or  iniibility  to  a 
atth^timaoc  saitl  drawinj?,  the  un  ler  sheriff  shall  at' 
to  witneiis  the  drawiug  of  the  jurors.  Tho  drawing  must] 
conducted  as  prescribed  by  law  for  the  drawing  of 
jurors  by  a  county  clerk.  A  list  of  the  ntuuss  of  the 
SODS  BO  drawn  must  be  crtified  by  the  atlen  Ung  j 
and  the  clerk,  and  delivpre<lti  the  sheriff  «f  £iiecoi 
who  sIjbI I  thereupon  i  otify  each  of  the  persons  nnmrdi 
said  list,  in  the  manner  prescribed  by  law  f'r  notifyiai 
juror  to  attend  a  ti^nu  of  the  circuit  cnurt,  and  shall  at 
same  lime  notify  such  person  to  attend  before  said  jni' 
or  one  of  the  judges  of  the  court,  at  the  chambers  tliei 
at  a  time  mentioned  iu  said  notice  to  be  fixe.l  by  the  j 
present  at  the  driwing  of  8  ich  trial  jurors,  and  which 
be  statfd  in  the  list  delivered  to  the  sheriff,  not  less 
eig  it  d  lys  before  the  time  appointed  for  the  holding 
term  of  said  court,  for  the  purpo  e  of  ausweri  ig  conoerni 
hisfju  .Uflyiitiousiwainror.  Apcrson  so  notified  mnstrd 
and  ausivor  aooordiualy.  If  ho  fails  to  attend  os  specil 
in  the  notice,  for  any  cause  except  physical  inability,  or* 
other  cause  satisfactory  to  the  judge,  or  if  he  relU'^Fa 
sworn,  or  to  answer  any  legjl  or  pertinent  question  j 
him  by  the  judge,  he  shall  be  guilty  of  contempt  and  pi 
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accordingly.  At  tbe  tima  nipntione  1  in  "fiid  notice, 
a6^^e  Ethall  ezamlQe  apoa  o  itli,  uU  suuU  persoDs  as  ap- 
before  liLiu  pursnunt  to  sncli  notice,  for  the  putponu  of 
tfkiaiug  whether  they  poKsrss  the  q  aoliflciuiuus  for 
n  preocribed  by  law,  and  may,  in  his  discretioD,  dir-ct 
;lerk  to  take  the  depoailioii  of  Huch  pe^.^on;  nnd  nil 
d.-puBitiou8  shall  t>(-'  filed  by  tue  ulork  iu  hia  office.  Ail 
fatiuns  to  bo  oxuused  from  servioo  i\a  such  juror,  aad 
pirns  foe  exemption  from  Korvi  e  as  siu-h  juror  mutit  bo 
)(by  the  persou  so  notitied  to  appe.nr  nt  this  time.  Per- 
not  qaalifled  to  act  as  jur  ts  pursuant  to  the  provisioaa 
lis  act,  and  persons  cluiuimg  exumption  for  any  causa 
latisfyiii^  tlie  judge  of  their  right  to  eiich  exemptiou, 
be  exeuied  froiu  serring  as  jurors.  From  the  number 
found  to  he  qualified  to  nerve  as  jurors,  tbe  judpe  ind 

shall  make  a  lilt,  and  the  na'iies  of  said  p«rai>ns  so 
tied  nhall  be  piaoed  upon  separate  nuitable  bal- 
which  ninst  be  uniforiu  an  ararly  us  may  be  in  n;>- 
inca  and  a  .id  bnllota  shall  he  placed  in  a  kiu table  box  ti 
iru  shed  by  theclerk  for  such  purpose,  and  the  nam  n  n 
jr-six  persons  shall  bo  drawn  ttierefroni  who  Hhull  sorv.j 
alj^ro^,^,  and  the  nam  h  of  said  jurors 8r>  dra-.vn  shnli 
Mitied  by  the  judge  an  I  th«  clerk  nud  iilcd  with  the 
^md  shall  coDBiituto  the  ti ial  jurors  for  that  teiru,  an  1 
ames  of  those  persons  not  diaqualifled  shall  be  retni'ued 
B  box.  Persons  whonp»earbefnreii  j'ldge  foroxamina- 
^ursuantlo  the  provi.ions  of  Uiis  Beelion,  Khali  be  eii- 
|to  the  same  fees  as  jurors  KUtuuiOiied  to  attsi  d  a 
Bf  the  circuit  court.  The  jnd^e  h-dding  a  ter.n  may, 
3  discretion,  excuse  a  tri  il  j  iir.ir  from  SBrvice  for  a  lim- 
;ime  at  that  term,  where  the  exigencies  of  bis  basineris 
ber  cause  require  his  temiwrary  absence.  Th«  j  idge 
also  dijioharge  for  the  term,  one  it  more  juroru  iintiHB.l 
ittending,  whose  further  attendance  is  not.  required  f  jr 
rial  of  issues  at  that  term,  or  ha  may  discliarge  until  ad. ly 
in,  one  or  more  jurors  notified  and  utteuiliug,  whose 
dance  will  not  be  required  lor  the  trial  of  issU"s  until 
day.  Eaih  juror  so  disohnrged  untd  a  cetitMi  dny 
,  attend  upon  ihe  opniiingof  the  ciurt  upon  r.mt  d  ly 
iher  after  nrt.il  ba  is  dischiiT|:;ed,  wirhnut farther  notice. 
1  fjils  to  do  so  he  is  liable  fortlie  same  pnuHhmentand 
ame  proccetingB  must  Ite  taken  as  if  he  had  faib  d  to 
.d  at  the  time  fixed  in  the  notice  given  to  hiui.  Except 
ove  provided,  a  coart  or  judge  shiill  not  excuse  a  per- 
i'lble  to  serve  as  a  trial  Jaror.  and  duly  drawn  and  noti- 
nnlf  as  it  be  shown  by  the  o.thof  the  juror  or  by  the 
of  another  person  acquuiuted  wi  h  tlio  facts,  that  the 

for  lU3  excuse  did  mt  exist  at  the  tiiue  he  was  re- 
to  appeax  before  the  jadge  at  chambers. 


CITY  COUBT  OF  BROOKLYN. 


.305.  \Am'dlSm.]    The    nheriff  mast    notify  pftdi  ni 
thp  persons  drnwn  as  trial  jarors  hb  provided   L*  srcti"!) 
three  hundred  and  four  of  this  net,  as  prencrih  d  hy  ' 
notifying  a  jnr  r  drawn  to  nttend  a    term    of  the 
court.     Beforo  the  dtiy  fixed  for  the  iuror  to  appenr  i" -ii' 
the  jndfie  aa  provided  by  section  three  hnntired   find  fniii. 
the  alierifE  must  file  the  list  with  the  clerk,    necompimied 
with   his  return,   Bpeeifying   who  were    notifi  d     aod  tlit 
manner  in  which  each  person  wag  no.ifled.     Th>i  cleric  »inii 
make  the  same   iliapoKition  of  the   ballots   containi' 
names  ot  thejnrors  who  have  served,  of  those  who 
appear,  and  or  those  who  were  disobargej,  as  prescrilt      • 
law  with  respect  to  the  circuit  court.     Kach  juror  stttiini- 
ing  a  ters  of  the  court  must  bo  paid   by    the  county  of 
Erie,  the  same  compeosation  aa  a  juror  attending  the  ciRnll 
court. 


§  306-  ^t  1^  term  where  issneB  of  fact,  in  civil  oi  crim- 
inal enures,  are  triable,  the  court  may,  in  its  discretioD. 
direct  additional  jurors  to  be  drawn  from  any  li-t  rr- 
tamed  by  the  aSHeHSors,  and  require  the  a:  eriS.  w 
a  policeman  in  attendance  upon  the  term,  forthwith  to 
notify  them  to  attend;  and  if  a  person  bo  drawn  caoBot 
be  found,  the  court  may  cause  his  name  to  be  returaeJ  if 
the  box. 


ARTICLE  FOURTH. 

FBOVISIOVS     EXCLUSIVSLX     APPIiICABIii:    TO    THS    Cm     Cp 

OF  Brooklvn. 


I  SOT.  Oonrt  comiBta  of  three 
ludgeii:  chietjudgB 

DOS.  I'oiirt  always  open;  num- 
ber of  trinl  terms. 

S09.  Appointmeut  of  deputy- 
clerk  and  Mai»t«DU  to 
clerk. 


H  SIO.  Clerk  iuaj  cbwge  ttt*, 
311.  Sheriff,     etc.,    to 

terma. 
31].  Expensea  to  be  ■ 

charge. 
313.  BteDographer*. 


§  30Y  •     Th«  city  court  of  Brooklyn  consists 
jnages;  one  of  whom  must,  from  time  to  time,  as  a  ^ 
oconrs,  be  appointed  chief-judge  of  the  court,  as  pr 
in  the  CouRtitntion. 


§  308-  The  court  is  always  open  for  the  transaction  I, 
any  busines-s,  for  which  notice  is  notieiiuired  to  be  giveof 
anadversepnrty.     At  least  tan  terms  tbereof,  for  the  tr.al  ( 
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I  issues  of  law  or  of  fnct,  innst  be  appointed  to  be  helil  in 
f  each  year. 

§  309-  The  jailges  of  the  conrfc,  or  n  majority  of  them, 

may  appoint  as  many  Rpedal  depaty-olerks  and  assistantR  in 

I  the  clerk'H  office  na  they  deem   necesBary.     Each  officer  so 

appointed  in  qq titled  to  a  salary,  fixed  and  to  lie  paid  a8  pre- 

ibed  by  law. 


§  310-  The  cl<?rk  of  the  conrt  is  flntitled,  in  addition  to   " 
^  his  salary  for  any  8  rvice  performed  by  liini,  to  the  fee  al. 
[lowed  by  law  to  a  county  clerk,  fur  a  Kimilnr  service. 


§  31  1.  lAnul  1871).]  The  shoiiff  o(  tlie  county  of  Kings, 
I  his  nnder-sherill,  or  a  dtpaly-sberiflf  dfHignaled  by  hiin, 
mustatte'id  each  term  or  sitting  oE  the  courts  If  a  deimty- 
sheriff  is  derignated  to  attend  hes'jall  be  entitled  to  the 
i-ame  corapensaiion  a«  is  allowed  by  law  to  mesFtengers  and 
uttendantH  upon  said  court  and  shnlt  be  paid  in  the  siime 
manner.  The  judffs  or  judges  holding  the  term  uiay  re- 
quire more  tbau  one  deputy  sheriff  to  attend  ahould  it  be 
deemed  neotrBEary, 


§  312-  The  expenses  of  the  court  are  a  oonnty  eharge, 
and  most  be  allowed  and  paid  in  like  manner  na  other  county 
ohargeH. 


§  313-  The  judges  of  the  conrt,  or  a  mftjority  of  them, 
from  time  to  time  must  uppuint,  and  miiy  at  pleasure  re- 
move, one  or  two  stenographers,  as  they  deem  it  necessary 
for  the  bueioeHS  (f  the  court.  E;icb  sleuofxapber  bo  ap- 
pointed is  entitle'l  to  n  salary,  fixed  and  to  be  paid  us  pre- 
Bcribed  by  law.  He  must  attend  each  term  of  thc>  court, 
where  issues  of  fact  in  civil  orcriminalcnuses  iiro  trial  le.  If 
two  HtenoRraphers  are  appointed,  the  juilges  of  the  court 
must  assign  to  each  hia  ah  ire  of  the  buMines.-i,  A  stenogra- 
pher niiiy,  with  the  assent  of  the  judges  of  the  court  or  a 
majority  of  them,  appoint  an  nsnistant  stenographer,  to  aid 
him  in  the  discharge  of  hia  dutien,  whose  compensation  is 
payable  by  the  stenographer,  and  is  not  a  county  charge. 


MABIKE  OOUBT. 


TITLE  IV. 


The  tnarine  court  of  th«  city  </  Hew  York,  * 


i  8t5.  JnrUdlcUon. 
31S.  The  iMt  ■ectlon  limited. 
S17,  JariMUoUon      In      marine 

eanaes. 
3U.  No    power    fci    natnnUize 

•Ueni. 
319.  BemoTsl  of  action   to  ra- 

preme   court  from   mu- 

ine  court. 
>20.  Jnitice*;     their      general 

dntles. 
SSI.  How       sospended       from 

oflicr. 
323.  Cbiaf-Jniitice;    how   desig- 
nated; his  general  duties, 

etc. 
S33.  Jastlcps  may   make   roles. 
33i.  Ooart  when  open:  justices 

t-i  deslKnate  terms;   ron- 

tine   of   )>usInesB    at  the 

terms,  etc. 
331.  Terms,  where  held;  pnbli- 

eatioo  of  appointments. 
3i';,  Justices   may   take  oaths. 


aeknowladcmanta.  ete. 
I  VH.  OttMcm,  ete..  how  mads. 
318.  Ota*.    depulT^elsck  ni 

■■slatante. 
339.  Oeneial  dmtlea  of  depntr- 

330.  SpacUl  Orpt^jT'^lttki. 

331.  Olark  to  aoeoinit  montUj 

ior  feea.Mid  paj  orerthc 


ml*- 


333.  atenogiqplura. 

833.  Intai:^atar. 

3M.  U.i     pemOtj     for 

conduct. 
336.  Cout  may  app  int  attsad- 

anta.  etc. 
336.  Iiitarprater     and   altoiid- 

aata  not  to  racehre  fsnt 
33T.  Snapenakm  of  ao  offleer  ot 

tu  eonrt. 

338.  What   mamdatea  may  b* 

executed    wlthoat    tbe 
dty. 

339.  DlrMtlon    and   ezscniioa 

of  mandatna 


•  Now  caUed  "city  court  of  New  York."    L.  1888.  o^  98. 
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MARINE  COTJET. 


§  314.  iReijealrd  lSrr.-\ 

§  315.  [4m'd  1877.]    The  jurisdiction  of  the  marine  court  j  i208,«nb'4 
of  the  city  of  New  York  extcails  to  tho  foUowiuR  cases  :  I'ck  "' 

1.  An  action  agTiinst.  a  natural  person,  or  afralnst  a  forcicti 
or  domestic  corptirat inn,  wherein  thecoinplainl  ilemands  judg- 
ment far  a  sum  of  inotiiev  only,  or  to  recover  one  or  more 
chtitlcis,  with  or  without  (liiuiagefl  for  the  taking  or  detentioa 
thorci>r. 

3.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property 
in  the  city  of  New  Vorli,  created,  as  prescribed  by  statute,  in 
favor  of  n  person,  wJidIius  perfomiealabiruTHin,  or  furnished 
materials  to  be  used  in  the  constnictioii,  altcrutioii,  nr  repair 
of  a  building,  vault,  wharf,  fence,  or  other  structure  ;  or  who 
has  frraded,  Hlled  in,  or  dthenvisc  improved,  a  lot  of  land,  or 
the  sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  laud. 

3.  An  action  to  foreclose  or  enforce  u  lien,  for  a  sum  not 
exceeding  two  thousand  dollars,  exclusive  of  interest,  upon 
one  or  more  chattels. 

4.  The  tiikini?  and  entry  of  a  iudgmcnt,  upon  the  confeRsion 
of  one  or  inore  defendants,  wliere  the  sum,  for  which  judg- 
ment is  confessed,  does  not  exceed  two  thousand  dollars, 
exclusive  of  interest  ftivni  the  time  ofmoldag  the  st-ateinent, 
upon  which  the  judgment  is  entered. 

§  316.  Mm'rflSTn,  1S.Sf),]    The  jurisdiction  conferred  by   ?l208..0a» 
the  last  section  is  .subject  to  the  lollownug  limitations  and   »ol.Ao 
regulations : 

1.  In  an  action  wherein  the  complaint  demtinds  judf^cnt 
for  a  sum  of  money  only,  Ihc  sum  for  which  judftmeut  is 
rendered  in  favor  of  the  plaiutiff,  ctinnot  exceed  two  thuusaud 
dollars,  exclusive  of  interest,  and  costs  as.taxed  ;  except  where 
it  is  broil trht  ujxm  a  bond  or  undertaking,  given  in  an  action 
or  special  proceeding:  in  the  same  court,  or  before  a  justice 
thereof;  or  to  recover  damages  for  a  breach  of  promise  of 
marriii|;e;  or  where  it  is  a  marine  cause,  us  that  expression  is 
defined  in  the  next  section.  Where  the  nction  is  brought  ujion 
a  bond  or  other  contract,  the  jndgmeiit  mu.st  be  for  the  sum 
actually  due,  without  re^rd  to  a  penalty  therein  contained  ; 
and,  where  the  money  is  payable  in  instalmeL  Vs.  successive 
actions  may  be  brought  for  the  instalments  t.'«,  Sjy  become 
due, 

2.  In  an  action  to  recover  or.e  or  more  chattels,  a  judgment 
cannot  be  renflered  in  favor  of  the  plaintilf,  for  a  chattel  or 
chattels,  the  aggregate  value  of  which  exceeds  two  thousand 
dollars 

§  317.  Tho  following  nctinns  are  styled  in  this  act,  ma-  goi.AcL 
rine  causes,  and  the  court,  jios-sesses  the  same  jurisdiction  of   aN.Y.Supp. 
such  an  nction,  as  the  supreme  court  of  (lie  State  :  620. 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in 
the  merchant  sei-^' ice,  against  the  r.wnei'j  master,  or  comma n- 
der  thereof,  for  the  rea.sonablo  value  of  services,  or  fdr  the 
breach  of  a  cont  ract  t<T  pay  for  servicc«,  rendered  or  to  ha 
rendered  on  board  of  the  vessel,  duringa  voyage,  wholly  or 
partly  performed,  or  intended  to  be  perfnTr — '.  '   ■ 

3.  Au  action  in  favor  of  or  against  ii  pei 
cm  board  of  a  vrssel  in  the  merchant  servi 
ages  for  an  a-'«aull..  battery,  or  false  imiiii',.  i 
on  board  tho  vessel,  ujwn  tho  high  >-<:■'-,    r  i 
^e  United  Statte. 

3h(  Vb«  section  ^9^  iipj)  pof^t^r  upoo  \ 


_ing  to  op 

■'.  cr  dam-. 

I  oiniiiit*,ed 

'■i:  l^  il.hi'Ut 
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MAHniKCOrHT 


Biithotitjr  to  proceed,  as  a  ooart  ol  •daur^Jty  or  mantiiw  ]» 
tiMlictioa. 


,  Coe- 


.au. 


§  318.  Tte  coHrt  faw  Bat»  nor  In 

thereof,  yuwu  to  nauirslae  »a  •ben. 


,  Ooa- 


,  Coo- 


17.  Coa- 


ehhtroi  Uie  jiotMB 


^  310.  The  autwemc  court,  at  n  ' 
dicial  district,  any,  bjr  an  order  m 
der  of  an  iasu*  of  fatt,  anii  before  lij*  . , . 
itfielf  an  acti<>D  bmuorbt  in  the  marioe  <xx 
chaaj^ng  the  place  Kf  tnal  th^Tprif      T. 
moval  Is  made,  as  pre».T  " 
most  be  chan<.'e<l  r>y  ttj 
(be  subsequent  pnx-cedia^  ._.    . 

Action  ban  been  ori^'inally  bmu^itil  lu  tiie  Kupneme  cc 

trrovisioas  of  section?*  tntve  hundred  and  forty-four^ 
Mmdred  and  forty'  ■  '  rhrct?  hundred  an<f  fortv-^ 
thia  art,  apply  to  an  it.,  rf  move  such  an  actmo,  i 

to  the  ppoeeedings  >  MiLc!*<)Ufnt  to  the  removal  vlj 

the  marine  court  wu^  s^'cUied  in  those  sectic«is  in  place  ( 
the  o-rtjnty  court,  and  a  justice  thereof  in  place  of  the  i 
judge. 

§  390.  iAni'd  1877.]    The  court  consists  of  six  justices,  oM 

of  whom  is  the  chief-justice  of  the  court.     Each  justice  iw "" 

perform  his  share  of  the  labors  and  duties  appertaining  to  < 

office.     Oneof  the  justices  must  attend  at  fh«^  chniiil*"rsoll 

court,  from  ten  <>'cTi.>ck  iu  the  mominir  uir  i^:  j 

afternoon  of  each  day,  except  Sunduy,   ' 

day  npon  which  the  inhabitaut.s  of  the  cit,.  ...   :>._ 

erally  refrain  from  business.     Each  jutsticr,  while  in  ttaej 

of  the  court,  and  not  actually  engaged  in  the  perfor 

other  official  duties,  must  act  upon  aiiy  applii;. 

Qcial  action,  properly  made  to  him.     Tlie  ju^t 

atrial  term  or  a  special  term,  must  remain  in 

til  the  day  calendar  is  disposed  uf,  or  for  such  uUier  Ume't 

reaflooabfe. 

8  32 1 .  Where  it  appears  presumptively,  to  the  - 
of  the  {lovemor,  that  u  justice  of  the  court  has  bei 
corruption,  or  other  ^ross  misconduct  in  office  ;  or  iKilitiialJj'i 
neglects  to  perform  his  share  of  the  labors  and  duties  appep 
taming  to  the  office ;  or  is  incapable  of  properly  dischu  '" ' 
the  same ;  the  Oovemor  may,  in  his  discretion,  nmke  an  » 
suspending  that  justice  from  the  exercise  of  the  duties  of  1 
office,  and  directingr  that  his  compensation  cease.  Such  l 
order  inu.st  recit«  the  grounds  upon  which  it  is  nuide  ;  aa<I  I 
remains  in  force,  unless  it  is  sooner  revoked  by  the  (ktveriKif 
until  the  final  atfjouriniieiit  of  the  next  session  '.  r  the  Lej 
ture ;  or,  if  the  Loj^'isWituro  is  then  iu  session,  until  the  tina 
joiU'iuneut  of  that  sesaion. 

S  322.  The  justices  of  the  court,  or  a  majority  of  tl 
inu.st,  from  time  to  time,  as  a  vacancy  occurs  in  th.     '" 
chief-justice,  desicjnutc  one  of  their  number  to  be  cl 
A.  certificate  of  the  d««i^ution,  under  the  hands  i 
lices  rniikins  the  same,  must  be  nk'd  in  the  office  of  Liio  ckrij 
of  the  court.      The  person  no  deaipiiited   shall   be  chief-it 
tice  durinj;  his  term  of  oflJcc.    The  chief-jusitice  has  the  1 
authority,  within  tho  jiirisdiotioii  of  thi-  c^iurt,  us  a  preaicL 
justice  of  the  wjjircmo  court  ;  «ik1  whrn  lie  is  prc^seut  aadl 
nol,  ill.si|uitlifie(l,  he  must  pi^ssidc  at  a  Kcnenil  term. 


UARIKE  COURT. 


Fd 


g  333.  The  justices  of  the  court,  or  a  majority  of  them, 
ay,  from  timp  to  time,  establish  rules  of  prttctice  for  the 
urt,  not  inoonsisteut  with  this  act,  or  with  the  {^eueml  rules 
praoticp,  established  as  prosoribett  in  section  seventeen  of 
a  act.  The  latter  po^ei'ii  the  practice  iu  the  court,  tus  fac 
Its  they  arc  applicable  thereto. 

§  324.  The  Court  Is  alwaya  open  for  the  transaction  of  any 

iness,  for  \vl)ich  notice  is  liot  1-C<iuir»«d  to  be  pivcn  to  an  ad- 

erse  ^)arty.     The  ju.stiecs  of  the  court,  nr  a  mujofity  of  them, 

"■om  time 'to  time  must  appjiiit.  and  may  attof,  the  times  of 

siding  general,  special,  and  trial  termsoF  the  court.  Tbcymusfc 

^rescnbc  tho  duration  of  the  temi-s ;  tlesijfnate  the  trial  tcMii."* 

at  which  jurors  are  required  to  attend  ;  and  assi^oi  the  justico 

or  justices  to  i(resi<K' niid  attend,  at  each  of  the  terms  so  ap- 

imted.     Iu  CA.->e  of  the  iniibilitv  of  a  justice  to  |>reside  or  at- 

«d,  another  justice  may  presi<fe  or  attend  in  his]>luce.    Each 

ial  and  special  term  nm.st  be  held  by  one  jiistioe;  and  each 

;enerul  term  by  at  least  two  justices.    Two  or  mora  Kcneral, 

[pecial,  or  trial  terms  miiy  be  apijointed  to  be  held  at  tn«  same 

imc.     The  concurrence  of  two  justices  is  necessary  to  pro^ 

lonnce  a  decision  at  a  getierul  tenii.     If  two  do  iii>t  cuneiir,  a 

'e-argumeut  must  be  ordered.     The  justices  holding  a  fjeiieral 

rm  may  order  a  re-argument,  before  themselves,  or  at  a 

subsequent  geueral  term,  of  a  causo  heard  by  them,  or  at  a 

previous  general  term. 

S  325.  Each  term  so  appointed  must  be  held  at  the  city' 

.^all  in  the  city  of  New  York,  except  that  auxiliary  or  ua- 

ditioual  parts  for  the  traasacti on  of  any  bu.siuea."!  specified  in 

the  appoiutmeut-,  may  be  held  elsewhere  within  the  city  of 

New  Yorlc,  as  dcslpiuted  iu  the  appointmeut.     An  appoint- 

ent  must  be  puVjlished  in  two  nowspupers,  published  m  the 

.ity  of  New  York,  at  least  once  in  each  week,  for  three  suc- 

essive  weeks,  before  a  teiin  is  held  in  pursuance  thereof. 

S  326.  Each  of  the  justices  may,  within  the  city  of  New 
ork,  administer  an  oath,  or  take  a  deiKwition,  or  the  nckiiowl- 

rmeat  or  proof  of  the  executitjn  of  a  written  instrument, 
certify  the  same,  in  like  manner  and  with  like  authority 
id  effect,  as  a  justice  of  the  sup  remc  court. 

§  327.  In  an  action  brought  in  the  court,  an  order  cannot 

I  made,  or  a  warrant  of  attachment  granted,  by  pn  officer, 

tier  than  a  justice  of  the  court ;  aud  each  provision  of  this 

«t,  which  empowers  an  oflicer,  other  than  a  judge  of  the 

court  iu  which  an  action  Is  brought,  to  make  an  order  therein, 

[■must  be  construed  as  being  exclusive  of  an  action  brought  iu 

■ "  le  marine  court. 

§  328.  {Ain'd  TSfll.]  The  court  hns  a  clerk,  who  ts  ap- 
l pointed  and  may  be  removed  at  pleasure,  by  the  jn.stices 
{thereof,  or  a  majority  of  them.  He  must,  by  a  written  iustru- 
iment  under  his  hand',  filed  in  his  office,  appoint,  and  may  at 
IpieEaure  remove,  three  deuuty  clerks  uiid  not  more  thun 
lelcven  a-ssistants.  The  clerk  is  re.sponsible  for  the  faithful 
Idischarpe  of  his  duty  by  each  deputy  clerk  and  each  assistant. 
iTlie  clerk,  each  deputy  clerk,  antl  each  lutsist-nnt  is  entitled 
I  lo  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 


i?  121J0,  Con^ 
aol.  Act, 

I 

I  Itn,  Cod- 
sol.  Aot^^H 

iVSit,  4H 

BOl.  Aot.^ 


3?  122?,  1275, 
1278,     Con- 


^  329.  [.'Im'd  1877.]    Tlio  . ' 
fclerk,  before  he  enters  iipoii  tin- 
wribc,  and  tile  in  the  otnce  of  t!i 
at  New  York,  the  Coa.stitutlout> 


each   deputv-    ?  1224, 

ii'c,  must  siilj-    "o''  ^''^ 
!(y  and  county 
.ili.e.    Tike  tc'i^c^^ 


A 


•aL  JUt 


dabttor  Ae  deck,  wkca  theolkv^ 

Ictm  or  sttag  of  the  eoort  viB^  Eb- 
§  aaa  {^aU ISIT]    IheclRki^ 

.M^ecMlci. 
■ei.Htlwat>~ 


tens  of  thB  eoort  wMdi 


}  i;a»  Cop- 

_    tol,  ACL 


I  12»,  Cf.n- 


I  1330,  Con- 
'  •ol,  Act. 

HI  liiin,  !iin. 

«7N,Y,4<i», 


)•  Aol, 


f  331.  lAm'dlim.}    -nK«l«f%iaB»  receive,  for  tk»^ 
of  tkeotrof  5nrTork.  the  fees  ^JkrmtA  by  law.    He  l' 
■at  perform  any  serriee,  for  wfaMk  afw  is  aJknredt 
■an  the  fee  UaBcfar  is  paid  to  laiBft.    He  must  c 
daj  of  e»ek  naoath,  or  vitfiia  tfcf«e  d»7S  tlierearter,  j 
tte  Cam^troUer  of  the  okf,  aa  amoant,  atider  a 
fee*  recerred.  direcUjr  or  ladrectly,  d.ortBg'  the 
mnwth,  hf  titn,  or  by  m  depofty-derfe.  or  eithA'  of 
antis  f (V  any  oflkial  serriee:  and  he  nuisr   ;>t  ru. 
par  tbe  same  into  the  treasary  of  the 
Wbea  tlie  rctnm  aod  payment  are  so  ni.^ 
titled  to  recerre  fan  ouaipi  iwaliiiii,  for  tfae  penoa 
tiie  retom.    He  is  not  entitled  to  eotopeasa  ~ 
for  wliidi  he  has  not  made  Ida  return  ana  paymen^^ 

§  332.  [Am-d  l^rr.J    The  clerk  of  the  court  i 

three  steoc^raphers  of  the  court,  and  may  at  pie 

either  of  thetn.  The  justices  of  tbe  court,  or  a  maja 
thefo,  must  from  time  to  lime  assign  caoh  of  the  : ' 
pberB  to  duty   at   the  trial  terms.      Each  st-eaoi 

calitled  to  a  salary,   ftxed  anil  to  W  puid  us  pr , 

law.    He  must  attead  each  term  to  wiilcLi  he  is  a^g 

g  333.  lAin^d  18T7.]    The  clerk  of  the  court  from  1 
time  muKt  appoint,  aod  may  at  pleasure  rem<>ve,  a 
interpreter  of  the  cfHirt,  who  is  entitled  t<)  a  salary,! 
to  be  paid  as  prescribed  by  law.    Before  enter 
offlciaJ  duties,  ne  must  subscrilie,  and  file  in  the  _ 
cleric  of  Uie  city  and  county  of  Xew  Ym-k,  the  Co 
oath  of  office.     He  must  attend  any  trial  or  spei  .__ 
the  court,  where  his  services  are  required ;  and  the  ju 
the  court,  or  a  majority  of  Ihcm,  may,  by  order,  regula 
attendance. 

i$  334.  If  the  official  interpreter  knowing-lv  and    .- 
fftlwly  interprets  any  evideacc,  matter,  or  thing:,  bctw 
witness  and  tUo  court,  or  a  justice  thereof,  in  the  eourseC 
action  or  .s]>ecial  prix;eeding,  he  is  guilty  of  perjury. 

§  335.  [.iHi'.l  1877,]  The  clerk  of  thecourt  must  a|) 
and  may  at  pleu.Hu re  remove  :t.s  many  attendantJi  u|i 
court  u-s  he  deems  npees.siirj'.  nut  excoe(Iin|;r  thirteen. 

iustiei'n  of  the  court,  or  a  inajnrity  of  lliom,  may 
heir  attendiinep.     E-.ich  ntteiidiint  is  entitled  to  a 
Mxed  and  l<j  be  p;ud  n.s  (irescribed  by  law. 

{^  336.  Tlio  dork,   the  deputj'-clerk,  an  a.ssistanl 
clerk,  tbo  olHcial  inl«jr(ii-el.er,  or  an  attendant,  shall   _ 
coivi)  ivnv  foe  or  componsuvioii,  except  bia  salary,  tg 
offloittl  H«rvi(}0  p«rfQria«U  by  hUn, 


Act. 


g  1233,  Con- 
sol.  AcL 
4  CiT.  Pro. 
327. 
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^37.  lAin'd  IS77.1  A  justice  of  the  court  may,  by  an  ?  12^ 
uncnl  iiiiiU'r  his  htuid,  suspeud  u  steiiugrapbui',  or  an  "^^ 
f  specifletl  Ln  tlie  lust  sct'tiou,  fur  a  period  not,  exceeding 
&ys  from  the  tilitig  thereof.  Such  lui  iiistninient  must 
(ss  the  cause  of  the  sus|>CQsion ;  it  tuuisl  be  filed  in  the 
of  the  clerk  of  the  city  uiid  coimty  of  New  York  ;  and 
y  be  revoked,  at  any  time  before  the  expimlion  of  the 
n  of  suspcu-siuii,  by  un  instniinent  tiled  in  like  muuuer, 
r  the  hand  of  the  justice  who  executed  the  first  in.stru- 
,  or  the  bands  of  a  majority  of  the  justicea  of  the  court. 
Fe  such  an  instrument  hiis  lieen  revoked,  the  oflScer  shall 
e  again  suspended  for  the  same  cause. 

S88.  A  mandate  of  the  court  can  be  executed  only 

U  the  city  of  New  York,  except  as  follows  : 

Ln  execution  upon  u  judgment  rendered  therein,  for  a, 

?Xoeedintj  twenty-flve  <lollars,  may  be  i.<.sued  out  of  the 

s  te.sted  m  I  he  name  of  the  chief-justico  thereof,  to  the 

HP  of  any  county,  wherein  the  judgiueut  has  beou  duly 

Bted. 

A.  subpoena  mav  be  served  within  either  of  the  counties  of 

Blond,  KjugTi,  tjueens,  or  West^'hesler. 

A  warrant  to  apprehcnt)  a  witness  for  a  failure  to  obey  a 

temu  may  l>e  executed  by  the  sheriff  of  the  city  and 

ity  of  New  York,  or  a  marshal  of  that  city,  witfajiu  either 

ItWH  counties. 

An  order  duly  made,  in  aii  action  pendins'  in  the  court, 

lirin^  the  performance  of  an  act  by  ii  party  thereto,  or  by 

fflccr,  nmy  be  served  upon  a  jjcrsou  bi>und  to  obijy  the 

V,  and  his  obedience  thereto  may  be  reijuired  in  any  part 

ic  8tat<i. 

An  order  to  show  cause.  \s'hy  a  person  should  not  be  pun- 

l  for  a  cfjntempt  of  tlie  court,  may  bo  served  by  any 

un  in  any  part  of  the  State. 

A  warrant  to  apprehend,  and  bring  before  the  court,  a 

)n  chai-ged  with  such  a  contempt,  may  be  executed  by  the 

IT  of  the  city  and  county  of  New  York,  or  a  marshal  of 

city,  in  any  part  of  the  State. 

B30.  In  an  action  broufcbt  in  the  court,  an  order  of  ar- 
u  wurrutit  of  attaebmeut,  an  execution,  or  a  requiiiition 
ulevy  a  challel,  must  be  directed  to  and  executed  by  the 
IT.  Any  other  mundate,  which  must  have  been  directed 
id  execute*!  by  the  shcriirol'  the  city  and  county  c^f  New 
t,  if  it  issued  out  of  the  supreme  court,  may,  where  it 
li  out  of  the  marine  eoitrt,  be  directed  to  aiid  executed 
IT  by  that  sheriff,  or  a.  mai-shal  of  that  city,  named  there- 
A  mai-shal  is  entitled  to  the  some  fees  us  the  sheriff,  upon 
mdate  directed  to  him,  or  upjn  the  .service  of  a  summouH; 
teach  provision  i>f  law,  relutmtf  to  the  execution  of  a  man- 
by  the  sheriff,  and  the  power  and  control  of  the  court 
the  sheriff  executint;  the  same,  applies  U>  the  niurshaL 
t«tum  of  a  marshal  to  such  a  mandate,  or  his  ccrtiflcat« 
e  execution  thereof,  r>r  of  the  .wrvice  of  any  paper  served 
Im,  bus  the  suine  force  and  effect  as  the  like  return  and 
tl^ate  of  a  sheriil. 

TITLE  V. 
The  COM  lit i;  courts. 
,  Jiirislintlon.  J  'MH.  Action, etc.,  wherein  oonn- 

.  Domestic  enrporation.ptr.,  ty  j'idge  '- '"""""W^  to 

vrhoQ    doomed    reHideiit,  ocU 

etc. 


§  1234,  Con- 
aol.  Act. 


§  340.  lAm'diS7:.2    TlieJDnsdictioo  of  cache 
extends  to  the  tvUawiag  actioas  and  specnl  pro 
additkn  to  tbe  joradictkiii.  power,  aiM  aiitbora]r>1 
upoo  acountjr  mint,  ki  a  particular eaise,  bys{>eouU< 
prcA-isioD :  : 

|IL  T.«».  1.  Toan  actioa  f or  the  partitioo  of  realprviperty ;  '*'"'*n 
for  the  forectoBur*,  redemptkxi,  or  satisfacCiMi  of  4in*w 
apoa  real  property ;  or  to  pnxTrw  a  jnfl^metit  rprjuiw 
apeeiSc  pcrfonnaiice  of  a  coo'  pi^T* 

where  the  real  property,  to  w  L  ■  ^ 

within  the  county;  or  to  fori    .         '''' 

case  spec'ttied  in  section  seveuleeu  huudreu  . 
of  this  act,  where  tbe  lien  does  not  exceed  oi: 
laiB  in  anhjuut.  and  the  chattel  is  found  uithi  . 

Z.  To  an  action  in  favor  of  the  executor,  ; 
aaafnee  of  a  jurlgment  creditor,  or,  in  u  ii") 
of  the  judgment   creditor  to  recover  a 
remaming  due  upon  a  judgment  renders 

S.  To  an  action  for  any  other  cause,  \\  Li.  >  ^ 
or,  if  there  are  two  or  ni<:>re  defendants,  wher^ 
at  the  time  of  the  commencen»ent  of  the  uclioii. 
county,  and  wherein  the  comphiint  demands  jiiii^nni" 
sum  of  money  only,  not  exceeding  one  thousind  dolliUl 
to  recover  one  or  more  chutteU,  the  u^gretrate  value  o(  < 
does  not  exceed  one  thousand  dollurs,  w^itli  or  withow* 
age»  for  the  takinj^  or  detention  thereof. 

4.  To  the  custody  of  tlic  person  and  the  care  of  the  pro| 
concurrently  with  the  sirprenie  court,  of  »  resident* 
county,  wlio  is  incompetent  to  mantipe  his  affairs,  by  f 
of  lunacy,  idiocy,  or  hiihitual  drunkeness ;  and  to  evpt; 
eial  proceeding,  which  the  supreme  court  has  jurisdici 
entertain,  for  the  appointment  of  n  committee  of  the  J 
or  of  the  property,  of  such  an  incompetent  pei-sou,  M I 
sale  or  other  disposition  of  the  real  pro|>erty,  situated  ' 
the  county,  of  a  |)ers<m,  wherever  resident,  wii  '  ' 

tout  for  either  of  the  causes  uforcsuid,  or  wh^ 
for  the  sule  or  other  dispfisition  of  the  real  pro,  > 

within  the  county,  of  u  <lomcstic  religious  corpoiuUou. 

Ion,009.       ^341.   For  the  pur|x>se  of  det/erminin^  tbe  juriKdu 
a  county  court,  in  either  of  the  cases  specified  in  tbe  W 
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Be  corporation  or  joint-stock  nssocintion,  whose 
iB  of  business  is  established,  by  or  pursuant  to  a 
Its  articles  of  iissociation,  or  is  uctuuUy  Nxnited 
Unty,  is  (Iwniefl  a  resident  of  the  county,  nnd 
Ice  of  a  summons,  made  witliin  tht  ctiimtv,  fi* 
fthis  net.  or  personal  service  of  a  manclutc, 
tecial  prooeeilins  is  commenced,  mude  within 
i  prcscribeil  lu  this  act  for  uei-winal  ser^'ice  of 
is  siifflcient  service  thereof  upon  a  domestic 
fhei-cviH*  it  is  located. 

m'd  18T7.]  If  the  county  .iiidgre  i.s,  for  uny  cuuse, 
let  ill  an  action  or  speciul  proceedinfr,  i«?in1[mfc 
court,  or  before  him,  he  must  niulve,  und  tile  in  the 
erk,  a  certiticatc  of  the  fact;  and  thercu]ji»ii  tiie 
•judge,  ifanyj  and  if  not  disiiualiHed,  must  act 
ie  in  that  action  or  special  proceeding.  Upon 
6e  cei'tiflcate,  where  tliere  i.s  no  .special  county 
fecial  county  judpe  is  dis<|ualifled,  the  action 
Deeding  is  removed  to  the  supreme  court,  if  it  iii 
in  the  county  court ;  if  it  i.s  pending  before  the 
jit  may  be  continued  before  any  justice  of  the 
fwithiii  t!ie  same  judicial  district.  The  supreme 
fe  application  of  either  party,  made  upon  notice, 
if  that  tlie  county  judge  is  incapable  to  act  in  an 
lal  prooeedinp  pending-  in  the  county  court,  may, 
jiul  county  judge  is  alsf>  inenpabk'  to  act,  must, 
f  ronniviiiK  it  to  the  supreme  court.  Tliereujjon 
b  proceed inpi?  in  the  supreme  court  must  t)e  the 
had  orijiiually  l»een  bnni^dit  in  that  court,  ex- 
bjection  to  the  jurisdicliwi  luny  be  tuljeu,  which 
len  taken  in  the  county  cuurt. 

e  supreme  court  may,  by  an  order,  made  at  any  ' 
^der  of  an  is-Mie  ><{  fact,  and  l>efore  the  trial 
fe  to  itself  an  action,  brou;rht  in  a  county  court, 
^n  second  or  subdivision  third  of  the  fust  sec- 
tor the  purpose  of  ehanyiutr  the  place  of  trial 
te  an  order  for  rciimvul  is  made,  a.s  prescribed 
iithe  place  of  trial  of  the  action  must  be  chancrud 
irder  to  unollier  county  ;  and  the  sul)se<jiient 
herein  muHt  be.  the  same,  as  if  the  action  had 
f  bnxight  in  the  supreme  court. 

iorder  of  removal,  made  as  prescribed  in  either 
Isections,  takes  effect  Ufxm  the  entry  thcref)f  in 
k  county  clerk.  Where  the  order  directs  that 
^ed  in  aticfther  county,  the  clerk  with  whom  it 
tit  forthwith  deliver  to  the  clerk  of  that  cfmiity, 
td  theif  in,  awl  ceitilied  copies  of  uU  iniinitcs 
latiu^f  thereto ;  wMch  must  lie  filed,  entered,  or 
be  case  r«|iiires,  in  the  office  of  the  last  mcn- 
The  provisions  of  section  two  hundred  and 
f  this  act  apply  to  an  appeal  taken  frorii  .siieJi  an 


f order  to  staj'  prococdinfrs,  for  the  purpose  of 
ppoi-tunitj'  to  make  the  am^licatiou  for  reuiovnl, 
py  the  county  judge,  or  i>,V  a  judge  authnrizea 
mb  order  in  the  supreme  court  and  with  Uke 
■r  like  circumstances. 
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r  must  he  drawn  and  notified  in  tbe  saiue  maBner  asi 
of  the  circuji  court. 

g  358.  [Aind  1S.S3.]  The  board  of  superi-iso 
counts',  except  Kinffs,  LivingstoQ,  Moaroe,  Cortlant 
Westchester  and  Otioudaga,  may,  in  their  dis<.n-etia 
l^or  the  enipjoyment  of  a  stenographer  for  tiie  ca 
.  and  court  of  sesiiions  thereof,  arid  when  said  board 
visors  shall  so  provide,  the  stenographer  shidl  be  ap 
the  presiding  judj^  of  said  courts,  and  said  boan 
visors  must  tl.\  his  compensation,  and  provide  for 
ment  thereof,  in  tbe  same  manner  as  otber  coanti 
are  paid.  , 

g  359.  lAm'cI  tSTT.]    The  county  judge  of  the 

"  ig^  from  time  to  time,  must  appi>in^  and  may  a 

I  remove,  a  stettDgrapher,  to  be  attached  to  the  cou 

knd  the  court  of  isessious  of  the  county  of  ICings  • 

Jtled  to  a  salary,  tixed  and  to  be  paid  as  prescri^ 

He  must  attend  each  trial  of  aa  is8ue  of  fact  in  t 

court  or  court  of  sessions.     The  stenograplitT,  api 

E'ribed  in  this  section,  may,  with  the  eonseut  of  t 
3,  app<»int  UD  assistant  stenographer,  to  aid  hi 
arge  of  his  duties,  whose  coiiipensution  sbal]  b 
the  stenographer,  and  is  not  a  county  charge. 

§  360.  [.4m'fZ  1877.]  The  county  judge  and  the  I 
of  the  county  of  Kings,  from  time  to  time,  must  ap| 
may  at  pleasure  remove,  an  interpreter,  to  be  attacj 
county  court,  the  court  of  seasious,  aud  the  surrogq 
of  the" County  of  Kings.  Before  entering  up>u  the  ( 
of  his  duties,  he  must  tile  in  the  county  clerk'.s  offlc< 
stitutiouiil  oath  of  office,  aud  an  additional  outh,  w 
be  inonrporated  into  the  CotiHtitutional  outh,  to  the  e{ 
he  will  fully  and  correctly  interpret  and  translate  d 
tion  propounded  to  a  witness,  and  each  answer  then 

§  361.  {Am\l  1878,  18S.3, 1886,  l-SSS,  1890.]  The  ju 
ing  or  presiding  at  a  term  of  the  county  court  or 
sessions  in  either  of  the  counties  of  Livingston,  Nia£) 
roe,  Onondaga,  Oswego,  or  Cortland  where  issues  oi 
triable,  may  employ  a  stenographer  to  take  stei 
notes  upon  trials  thereat,  who  Ls  entitled  to  a  eonipej 
be  certified  by  the  judge,,  not  exceeding  ten  dollars 
day's  attendance,  at  the  fecjuest  of  the  judge.  "Hie  I 
phers's  compensation  is  a  charge  upon  the  county,  al 
counties  of  Li\ringston  and  Onoudaga  must  be  audited 
and  paid  as  other  county  charges;  and  in  the  countifl 
roe,  Niagara,  Osvvego  and  Oorttanri  must  be  pail 
€50unly  treasurer,  on  an  tirder  of  the  court,  granted  < 
fldttvitof  the  BteungrapiiLT  and  the  certllieate  of  t] 
that  the  services  were  rendered.  The  judge  of  tbi 
court  and  court  of  sessions  of  Erie  eounty  may  app 
may  at  pleasure  remove  a  stenographer  of  said  co( 
must  attend  each  term  of  the  said  courts  where  issue 
in  civil  or  criminal  castes  are  triable,  and  shall  rcceii 
for  a  salary  of  lil'teen  hundred  dollars  per  aimum, 
with  his  necessary  e-xpenjies  for  stationery,  to  be  pai( 
treasurer  of  said  county  of  Erie,  in  Mjual  montht) 
mcut.s,  on  tlie  certiflcate  of  the  judge  of  said  courtsi 
services  hitve  been  actually  periurmed  or  the  e.xpens( 
sarily  incurred.  Said  steuogriipber  shall  also  rep 
trauBcribe  opiniuos  for  the  judge  of  liuid  courts^  al 
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written     instrument    or 
Judgment. 
8  370.  Id.;  what  constitiitos  it. 

371.  Adverse  poHHession  under 

claim  or  title  not  written. 

372.  Id. ;  wliat  cnnjitltiilos  it. 

373.  RelBtioQ   of  landlord  8Dd 

teuiint,  as  &flVctlng  ad> 
verHo  posfieBftion. 

Right  not  affected  by  de- 
scent ca8t. 

Certain  dinabilittes  exi^ln- 
ded  from  time  to  com- 
mence action. 


37-1. 
375. 


cial  proceedings  where  u  steuographer  is  required,  without 
Jditioiinl  ojmpensation, 

CHAPTER  IV. 
TATION  OF  THE  TIME  OF  ENFORCIN<.i  A  CIVIL 
REMEDY. 
ITIjE      I.— Actions  for  the  recovery  of  real  property. 

ITLE  II.— ACTIOXS  OTHER  THAN  FOR  THE  RKCOVKRY  OF 
REAL  PROPERTY. 

ITLE  ILL — General  PKovisio.va 
TITLE  L 
Actiotis  for  the  recovery  of  r«oI  property. 

[862.  When  the  people  will  not 
RUe. 

|363.  Action  by  grantee  from  the 
State. 

|8C4.  Action  after  atinulliag  let- 
ters patent. 
&,  SW.  Seisin    within  twenty 
years,  when    ueoessary, 
etc. 

Jafl7.  Action  after  entry. 

[308.  Possession,  when  pre- 
sumed ;  occupation  pre* 
sumed  tu  be  under  Icgnl 
title. 

lar>9.  Adverse  possession  under 

§  362.  The  people  of  the  state  will  not  sue  n  person  for  or 
ith  respect  to  real  property,  nr  the  issues  or  pr«jflt.s  thereof,  by 
[>n  of  ttie  right  or  title'  of  the  people  to  the  8uuic,  uuless 
jither : 
L  The  cause  of  action  accrued  within  forty  years  before  the 
ctioD  is  commenced  ;  or, 

■  2.  The  people,  or  tliose  from  whom,  they  claim,  have  re- 
eived  the  i-ents  aud  profits  of  the  rcul  property,  or  of  some 
irt  thereof,  within  tlic  same  period  uf  time. 

§  363.  An  action  shall  not  bo  brought  for  or  with  respect 
1  real  property,  by  a,  pei-snn  claimiiifT  by  virtueof  letters  put- 
at  or  a  |?nint,  from  thf  people  of  the  State,  uuless  it  might 
tvebeen  maintained  by  the  people,  as  preijorilied  in  this  title, 
!  the  pat«nt  or  tp-aut  had  not  been  issued  or  made.  ^ 

§  364.  Where  letters  patent  or  a  grant  of  real  property. 

Biied  or  made  by  the  people  of  the  State,  are  declared  void 
the  detennination  or  a  competent  court,  rendered  upon  an 

degatiou  of  a  frnuduleat  supjj^estlon  or  concealment,  or  of  a 

jrfciturc,  or  mistake,  or  if^<irance  of  a  material  fact,  or 
^roTigi'ul  detaining,  or  defective  title ;  an  action  of  ejectment, 

I  recover  the  pruiuisea  in  question,  may  be  commenced,  either 
the  people,  or  by  n  subsefpieiit  patentee  or  grantee  of  the 
le  premises,  his  heirs,  or  assig-na,  within  twenty  years  after 
delermiuation  is  made  ;  but  not  after  that  period. 

§  365.  An  action  to  recover  real  property,  or  the  posses- 
'on  thereof,  cannot  be  maintained  by  a  party,  other  than  the 

ople,  uuless  the  plaiutitl',  his  ancestor,  predecessor,  or  grant- 
r,  was  seized  or  possessed  of  the  premises  m  quest  iou,  within 
venty  years  before  the  coimueucemeat  of  the  actioa 

^  366.  A  defence  or  counterclaim,  founded  upon  ♦•><•<>  nf  ip 
")  real  proDcrtj',  or  to  rents  or  ser%'ices  out  of  the 
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effectual,  unless  the  person  making  it,  or  under  whose  titJl 
is  made,  or  his  ancestor,  predecessor,  or  ffraiit*>i',  was  seined 
possessed  of  the  urcmibes  iu  question,  wituiu  tWBUty  yeuni 
fore  Uie  committing  of  the  act,  with  i-es2>ect  to  which  il^ 
made. 

S  307.   An  entry  upon  reai  property  is  not  ssufflcient. 
valid  Its  li  eluim,  unless  tin  uctitm  is  commenced   tberetig 
witiiin  one  year  aflj'r  the  making  thereof,  and  within  twfl 
yea.rs  after  the  time,  wlien  the  right  to  make  it  descend 
accrued. 

§  368.  In  an  action  to  recover  real  propertv,  or  the l 
jP  HuD,lfi2.   session  thereof,  the  pei-soa  who  establiKlics  a.  legal  title  lol 
premises  i«  presumed  to  have  been  possessed  thereof,  wiB 
the  time  required  bylaw  ;  and  the  occupation  of  the  prem"" 
by  another  person,  is  deemed  t^o  have  been  under  and  in 
ordiuittion  to  the  legal  title,  unless  the  premises  have  ' 
held  and  possessed  adversely  to  the  legal  title,  for  tw« 
years  before  the  commencement  of  the  action. 

§  369.  Where  the  occupant,  or  those   under   whom| 
claims,  entered  into  the  pussi'ssioii  of  the  i>rcmises,  under  eb 
of  title,  exclusive  of  auy  other  rij^ht,  founding  the  claim 
a  written  iustrunient,  as  being  a  conveyance  of   the  pren 
in  question,  or  upon  the   decree  or  judgrment  of  u  coiu|j 
court ;  and  there  has  been  a  continued  oocupation  and  f 
sion  of  the  premises,  ineUided  in  the  instiiunent,  deer 
judgment,  or  uf  stime  jjiirt  thereof,  for  twenty  yenrs,  i 
the  same  claim  ;  the  premises  so  included  are  dee'iiied  to  I 
been  held  adversely  i  except  thut  where  they  consist 
tract,  divided  into  lota,  the  possession  of  one  lot  is  not  de 
a  possession  of  auy  other  lot. 

g  370.  For  the  purpose  of  constituting-  an  adverse  \ 
sion,  by  a  ])eraou  ulainmig  a  title,  founded  upon  a  written  ^ 
strument,  or  a  jiidgincQt  or  decree,  land  is  deemed  to  I 
been  possessed  and  occupied  in  either  of  the  foUowinijc 

1.  Where  it  has  been  usmdly  cnltivuted  or  improved. 

a.  Where  it  has  been  protected  by  a  Eubstantial  inclosan 

8.  Where,  although  not  inclosed,  it  has  been  used  for  I 
supply  of  fuel,  or  of  fcncinf^  timber,  either  for  the  purjxisef 
husbandry,  or  for  the  ordinary  use  <if  the  occupant. 

Where  a  known  farm  or  a  single  K>t  has  been  partly  1 
^  proved,  the  portion  of  the  farm  or  lot  that  has  lM>eu  leftj 
'cleared,  or  not  Inclosed,  according  to  the  usual  ctmi-se  ■ 
custom  of  the  adjoining  country,  is  deemed  to  have  beenj 
cupied  for  the  same  length  of  time,  as  the  part  improved  i 
cultivated. 

S  371.  Where  there  has  been  an  actual  continued  ( 
Jia  N.  y .  34.   (ji^n  f,f  premises,  under  a  claim  of  title,  exclusive  of  any  «t| 
right,  but  not  foundeil  up<in  a  written  iustr-uinent,  or  a  jud 
ment  or  decree,  the  premises  so   actuully  occupied,  anil  wl 
others  are  dei"med  U)  have  been  held  advei-sely. 

§  372.  For  the  purjwse  of  constttutins  an  adverse  | 
>N.  T.  34.    ^ssion,  by  a  f>ers<in  claiming;  title,  not  founded  upon  a  wi 
instrument,  or  a  judf^rnent  or  decree,  land  is  deemed  to  1 
been  [K>ssesstHl  and  occupied  in  either  of  the  following 
and  no  others  ; 
1.  Where  it  has  been  protected  by  a  substantial  iuclo 
8.  Where  it  has  beeu  nsually  cultivated  or  improved, 

>N.T.670.      §  373.  Where  the  relatiou  of  landlord  and  tenit&tl 
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existed  between  any  persons,  the  possession  of  the  tenant  is 
depnied  the  jMssession  of  the  liinfllrjrd.  until  tlie  expiration  of 
twenty  yeai-s  sifter  the  lermiiiaUfiii  of  the  Ifiuuicy  ;  or,  wliere 
t)ior<i  hiis  Ijfen  no  written  ji-iise,  until  tliu  oxpinition  of  twenty 
years  after  the  last  imymeut  of  rent;  notwithstaniiing  that 
the  tenant  has  acquired  unothor  title,  or  bus  claimed  to  hold 
advcrsciv  to  his  lunfUord.  But  Ihis  prewiimptinu  shall  not  be 
made,  after  the  periods  prcsscribed  in  this  sectii-m. 

§  374.  The  right  of  a  person  to  the  possession  of  real 
iroperty  is  not  iuipiiireil  or  affeeted,  by  a  descent  being  cast, 
coosetiuenoe  of  the  death  of  a  person  in  possession  of  the 
perty.  

§  375.  If  a  person,  who  might  maintain  an  action  to  re-  1???",','?*' 
aver  real  property,  or  the  po-ssession  tJiereof,  or  uiake  an   ^  ii  v  a\i 
airy,  or  intei-pose  A  defence  or  ei^untcrclaitn.  founded  on  the 
tie  to  real  property,  or  to  rents  or  service.s  out  of  tlie  snine, 
,  when  bis  title  first  descends,  or  his  cause  of  action  or  right 
f  entry  first  accrues,  either  : 

1.  Within  the  age  of  twenty-one  years ;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon 
onvictioD  of  a  criminal  olfeiice,  for  a  term  less  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  lim- 
ted  in  this  title,  for  eoinmciieiug  tlie  action,  or  tiiakiu;^  the 
ntry,  or  interposing  the  defence  or  counterclaim ;  except 
hat  the  time  so  limited  cannot  be  extended  more  than  ten 
ears,  after  the  disubility  ceases,  or  after  the  «leuth  of  the 
erson  so  disabled, 

TITLE  U. 

Actions  other  than  for  the  recovery  of  real  property. 


370.  When  saiiafaclioD  of  judg- 
ment presumed. 

377.  Effect  of  return  of  execu- 

tion. 

378.  How  presumption  raided. 
a79.  Llmit«tion  of  action  to  re- 
deem from  a  murlKn^e- 

S80.  Other  periods  of  limitation. 

381.  Within  iweoly  years. 

882.  Within  six  years. 

38S    Within  three  yearn, 

3S4.  Within  two  years. 

385.  Within  one  year. 

380.  When  emise  of  action  ao- 
crues  on  s.  current  ac- 
count. 

387.  Action  for  penalty,  etc.,  t)y 

anv  perDon  who  will  aue. 

388.  Aettona    not    before    pro- 

vided for. 

389.  AotionB  bv  the  people  sub- 

ject to  the  same  limlta- 


tlOIIM. 

390.  Antion  againftt  a  non-reoi- 
dent,  lipon  a  demand 
barred  by  the  law  of  hli 
residence. 

891.  When  peraoa  liable,  etc, 
diea  without  the  Slate. 

S92.  Cauae  of  action  accruing 
between  the  death  of  a 
testator  or  inteabite,  and 
the  grant  of  letters. 

398.  No  limitRtlnD  or  action  on 
bank  notes,  etc. 

3dl,  Action  against  directora, 
etc.,  of  tuiuliH. 

398.  AoknowledgmKnt  or  new 

fTomlse  muBi  be  in  wri- 
inif. 
396.  Exceptions,  aa  to  pernons 

under  disabllitiea. 
39T.  DefeDce  or  oounterclaim. 


§  376.  [Arn'd  1877.]    A  final  judgment  or  decree  tor  a 

sum  of  money,  or  directing  the  payment  of  a  sum  of  money, 

^heretofore  rendered   in  a  surrogate's  court  of  the  State,  or 

■fceretofore  or  hereafter  rendered,  in  a  conrt  of  record  within 

BtJie  IJnited  States,  or  elsewhere,  is  presumed  to  be  paid  and 

F  satisfied,  after  the  expinition  of  twenty  yeai-s  from  tlie  time, 

when  the  party  recovering;  it  was  fii-st  entitled  to  a  mandate 

to  enforce  it.      This  presumption   is  conclusive;    except  as 

against  a  person,  who,  within  twenty  years  from  Ihat  \kae, 
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makes  a  pajTnent  or  acknowledges  an  indebtedness  of  soine 

Eart  of  the  amount  recovereil  Ijy  tbe  judgment  or  decTee :  or 
is  heir  or  personal  representative  ;  or   a  person  whom  b> 
otherwise  represents.    Such  an  aeknowledfiroent  must 
writing,  and  sju^ed  by  the  person  to  be  charged  thereby^ 

§  377.  If  the  proof  of  payment,  under  the  last  se<5tifl* 
oonsitits  of  the  return  of  an  execution  partly  satisHed,  the  ml- 
verse  party  may  show,  in  full  avoidanee  of  the  effect  tbernnf, 
that  the  alleged  partial  satisfaction  did  not  pro<!ee<l  from  • 
payment  made,  or  a  sale  of  property  claimed,  by  him,  or  by  t 
person  whom  he  represents. 

SB  Hon,  173.  §  378.  A  person  may  avail  himself  of  the  presomptMii 
created  by  the  last  section  but  one,  under  an  allegation  tiul 
tbe  action  was  not  conuaent-ed,  or  that  the  proceeduig  was  out 
t4iiken,  within  tbe  time  therein  limited. 

§  379.  An  action  to  redeem  real  property  from  a  mort- 
gBge,  with  or  without  an  account  of  rents  and  |)roHts  niav  1« 
maintained  by  the  mortgagor,  on  those  claimiug  under  him, 
a^inst  the  mortgiigee  in  possession,  or  those  claiming  undw 
him,  unless  ho  or  they  have  continuously  maintained  au  ad- 
verse possession  of  the  mortgaged  premises,  for  twenty  yean 
after  the  breach  of  acouditiou  of  the  mortgtige,  or  the  noii-M- 
fillment  of  a  covenant  therein  contained. 

§  380.  The  following  actions  must  be  oommexiced  within 
the  following  periods,  after  the  cause  of  action  has  accrued 

fi  381.  [.4m'd  isrr.]    Within  twenty  years  : 

An  action  iiixin  a  sealed  instniiiicnt. 

But  where  tlie  action  is  brought  for  breach  of  a  covenant  of 
seizin,  or  a^inst  inuumbi'unces,  the  cause  of  action  is  for  tit 
purposes  of  this  section  only,  deemed  to  have  aoorued  upon  u 
eviction,  and  not  before. 

§  382.  lAm'd  18T7.]    Within  six  years : 

afTd  InlWN.  T.  494;  13  Abb.  N.  C.  413;  42  Hun,  628;  115  N.  Y  (O;!! 
N.  Y.  State  Rep.  17 ;  123  N.  Y.  152,  134  N.  Y.  l,T3. 

1.  An  action  upon  a  contract  obligation  ur  liability,  expn* 
or  implied ;  except  a  judgment  or  sealed  instruments 
9  N.  Y.  auto  Rep.  716. 

3.  An  action  to  recover  upon  a  liability  created  by  ststnU; 
except  a  penalty  or  forfeiture. 

3.  An  action  tti  reaiver  damages  for  an  iajury  to  property, 
or  a  uers4>nal  injury  ;  except  m  a  case  where  a  differti* 
period  is  expressly  prescribed  in  this  chapter, 
er,  CL  (J.  &  S.)  331. 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  aiudf^mcnt,  other  than  for  a  MB 
of  money,  on  the  croiind  nf  fraud,  in  a  case  which,  on  U* 
thirty-Qrst  day  of  December,  eij^ht^en  hundred  and  forty^ii. 
was  cognizable  by  tht?  court  of  chancery.  The  cause  of  aoutm. 
in  such  a  case,  is  not  decjned  to  have  accrued,  imtil  the  ills' 
oovery.  by  the  plaintiff,  or  the  person  under  whom  he  daiBt^ 
of  the  tacts  const  ituting  tbe  fraud. 
f,S.  Y.  Sapp.  4;  23N.  Y.  State  Rep.  .'-.7S;  26  W.  7t4;  116N.Y.35l! 

6.  An  action  to  establish  a  will.  Where  the  will  hu 
lost,  concealed,  or  destiovvd,  the  o^iuse  of  action  is  not  di 
to  have  accrued,  until  tlit)  discovery,  by  the  plaintiff, 
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LIMITATIONS. 


ir«ion  under  whom  he  claims,  of  the  facts  upon  which  its 
alidity  depends. 

7.  An  action  upon  u,  judgment  or  decree,   rendered  in  a 

■urt  not  of  reoordj  except  a  decree  lieretofore  renderefl  in  a 
rogate's  court  of  tlie  State.     Tlie  cause  i>f  action,  in  such  u 

se,  is  deemed  to  have  accrued,  when  Bnal  judgment  is 
endered. 

§  383.   [.4iii'rf  1877.]    Within  three  years  : 

1.  An  actiou  against  a  sheriff,  etminer,  eonstublc,  or  other 
flicer,  for  the  non-i)ajTnent  of  money  collected  upon  an^ 
ixecution. 

2.  An  action  againjst  a  constable,  upon  aav  other  liability 
icurred  by  him,  by  doing  on  act  in  his  ufflcial  capacity,  or  by 

,he  omiissioQ  of  an  otflcial  duty ;  except  an  escape. 

3.  An  action  upon  a  statute,  for  a  penaity  or  forfeiture, 
where  the  action  is  given  to  the  person  a^rgrieved,  or  to  that 
person  and  the  people  of  the  State  ;  exci'p't  where  the  statute 
imposing  it  prescribes  a  different  limitation. 

i.  An  actiiin  against  an  executor,  udminiKtrator,  or  receiver, 
r  against  the  trustee  of  an  insolvent  debtor,  appointed,  as 
irescribed  by  law,  in  a  special  proceeding,  instituted  in  a 
rt  or  before  a  judge,  brought  t'O  recover  a  chattel,  or  dam- 
ages for  taking,  detaining,  or  injuring  personal  property,  by 
the  defendant,  or  the  pei-son  whom  ho  represents. 

5.  An  action  to  receiver  damages  for  a  personal  injury, 
resulting  from  negUgence. 

irj.  A  8.)  44 ;  109  N.Y.311,  KfTf;,  35  Hun,  41;  112  N.Y.  669.  rey'g  14  ClT. 
>rO.  248 ;  13  Week.  Dig,  418. 

§  384,  Within  two  years : 
^^   L  An  action  to  recover  damages  for  libel,  slander,  assaalt, 
battery,  or  false  imprisonment, 

3.  All  action  upon  a  statute,  for  a  forfeiture  or  T>enalty  to 
the  people  of  the  State, 

§  386.  Within  one  year : 

1.  An  action  against  a  sherifT  or  coroner,  upon  a  liability 
incurred  by  him,  by  doin^  an  act  in  his  offlciaJ  capacity,  or  by 
the  omis.siou  of  Ein'ollRciEil  duty;  except  the  non-payment  of 
money  collected  upon  an  execution. 

2.  An  action  against  nnv  other  officer,  for  the  escape  of  a 
prisoner,  arrested  or  imprisoned  by  \'irtuo  of  a  civil  mandate. 

§  383.  In  an  action  bn)ught  to  recover  a  balance  due 
upon  a  mutual,  open,  and  current  account,  where  there  have 
been  reciprocal  demands  between  the  partiei*,  the  cause  of 
action  is  deemed  to  have  accmrd  f  i\>m  the  time  of  the  last 
item,  proved  in  the  account  on  either  side. 

337.  An  autit>n  upon  a  statute  for  a  penalty  or  for- 
feiture, given  wholly  or  partly  to  any  pcrsion  who  will  prose- 
cute for  the  same,  must  be  cotniaenced  within  one  year  after 
the  commission  of  the  offence  ;  and  if  the  action  is  not  com- 

Imcnced  within  the  year  by  a  jjrivate  person,  it  may  be 
commenced  within  two  years  thereafter,  in  behalf  of  the 
people  of  the  State  by  the  Attoniey-Oeneral,  or  the  district- 
uttorney  of  the  county  where  the  ofTettce  was  committed. 
§  388.  An  action,  the  limitntion  of  which  is  not  specially 
prescribed  in  this  or  the  la-st  title,  must  be  commenced  within 
ten  years  after  the  cause  of  action  accrues. 
; 
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LIMTTATIOire. 


1  Hun,  344; 


§  388.  Tho  limitations,  prescribed  in  this  title,  apply 
to  actions  bruuK^Ut  in  the  name  of  the  people  of  the  Sti 
tor  their  benetit,  uiid  to  actions  by  private  pei's<:>us. 

«l  y_  ]gg         §  380.  Whei"e  a.  cause  of  action,  which  docs  not  inv 
the  title  to  or  p^sstisKiou  of  real  property  within  the  I 
accrues  aguinst  a  }>L'i'soa,  who  is  not  then  a  resident  of  i 
State,  an  uetiun  cannot  be  brought  thercnn  lu  a  cxiurt  of  I 
Stat*'.  ufTJinst  him  or  his  personal  representutivf,  i 
expiration  of  the  time,  linut«d,  by  the  laws  of  iiis  reside 
for  bringing  a  like  action,  except  by  a  resident  of  the  8li 
and  in  one  of  the  fnllowing  cases : 

1.  Where  the  cause  of  action  originally  accrued  in  favffl 
a  resident  of  the  Stat«. 

2.  Where,  before  the  expiration  of  the  time  bo  limited, 
person,  in  whose  favor  it  originuUy  accrued,  was  or  beo 
resident  uf  the  State  ;  or  the  cause  of  action  was  assign 
and  thereafter  continuously  owned  by,  a,  resident  of  the  I 

g  391.  [Am^d  1877.]  If  a  person,  against  whom  a  cnuse| 
action  exists,  dies  without  the  State,  the  time  which  elapS 
between  his  death,  and  the  expiration  of  eighteen  miMid 
aft«r  the  issuLngj  within  the  State,  of  letters  fcestajnentnry' 
tetters  of  administration,  is  not  a  part  of  the  time  limited 
the  commencement  of  an  action  therefor,  aguinst  bis  exe 
or  administrator. 

§  392.  [.-Ini'd  1877.]  For  the  purpose  of  computing 
3  City  Ct.  20.  time,  within  which  on  action  must  be  commenced  in  a  tin 
of  the  State,  by  an  executor  or  administrator,  to  reeof 
personal  pruperty,  taken  after  the  death  of  a  testator  ( 
mtestate,  and  before  the  issuing  of  letters  testamentary* 
letters  of  adiniiiistration  ;  or  to  recover  damages  for) 
detaining,  or  injuring  personal  property  within  the 
period;  the  letters  are  deemed  to  have  been  issued,  ■ 
six  years  after  the  death  of  the  te.stator  or  intestate, 
where  an  action  is  barred  by  this  section,  any  of  the  n<"— 
kin,  legatees,  or  creditors,  who,  at  the  time  oif  the  transacti 
upon  which  it  might  have  been  founded,  was  within 
of  twenty-one  years,  or  insane,  or  imprisoned  on  a 
charge,  may,  within  five  years  after  the  ce.<i.siition 
a  disbiiity,  maintain  an  action  to  recover  damages  1 
theref)f ;  m  which  he  may  recover  such  suoi,  or  _ 
of  such  property,  as  he  would  have  received  upon  i 
distribution  of  tne  estate,  if  an  action  had  Ijeen  sea 
commenced  by  the  executor  or  administrator. 

§  393.  This  chapter  does  not  affect  an  action  to  enfoi 
the  pajTnent  of  a  bill,  note,  or  other  evidence  of  debt,  i 
by  a  moneyed  corporation,  or  issued  or  put  in  cu-culati 
money. 

§  394.  [Am'fJ  1S7T.]    This  chapter  does  not  affect  ™ 
tion  against  a  lUrector  or  »tocfclitilder  of  a  moneyed  core 
tion,  or  banking  association,  to  ret-over  a  penalty  or  ifor^ 
ure  imposed,  or  to  enforce  a  liability  created   t>y  law; 
such  an  action  must  be  brought  within  three  yeai-s  after  | 
cause  of  action  has  accrued. 
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§  395.  An  acknowledgement  or  promifse,  contained  1 
writing  signofl  by  the  party  to  be  charged  thereby,  is  t4ie« 
com])etent  evirlciicc  of  a  new  or  continuing  conti-aot.  when 
to  take  a  case  out  of  the  operation  of  this  title.    But  this ) 


DQ  does  not  alter  the  effect  of  a  payment  of  principal  or  in- 
rest. 

^  393.  If  a  person,  entitled  to  maintain  an  action  specified 
in  this  title,  except  for  a  ix?nalty  or  forfeiture,  or  ueainst  a 

It  file ri IT  or  other  officer  for  an  escupe,  is,  at  the  time  wnen  the 

Hause  of  action  accrues,  either  : 

■  l.  Within  the  a^je  of  Iweaty-oue  years ;  or, 

^Vs.  luKune ;  or, 

H  S.  Imprisoiiod  on  a  criminal  charge,  or  in  execution  upon 

^Bonvictton  of  a  criminal  olTctice,  for  a  term  less  than  for  life  ; 

11  The  time  of  such  a  ilissibilit^y  is  not  u  part  of  the  time,  lim- 
ited in  this  title  for  cunimeuciiig  ihe  action:  except  that  the 

^^me  so  limited  cannot  be  extended  more  than  live  years  by 

^Eoy  such  disability,  except  infancy ;  or,  in  any  case,  more 

^Kan  one  year  after  the  disability  ceases. 

'      §  397.  A  cause  of  action,  upon  which  an  action  cannot  be 
maintained,  as  prescribed  in  this  title,  cannot  be  effectually  in- 
erposed  as  a  defence  or  couuteivlaim. 

TITLE  HL 


N.  Y.  SUt« 
Rep.  S74. 

5  Kedf.  188. 


Gejiertii  jjroDi>ioiis. 


When  action  deemed  to 
be  commenced. 

Altempl  to  cnmmencfi  ac- 
tion in  a  court  of  re- 
cord. 

Id. ;  in  a  eonrl  not  of  re- 
cord. 

401.  Exception,  when    defend- 

ant Is  without  the  Slnte. 

402.  Id.;  when aperson, entitled, 

etc.,  dies  before  tlmila^ 

tlon  expires. 
Id.;  when  a  person  liable, 

etc.,  dies  within  tlie  8laie. 
In  suits  by  aliens,  time  of 

dlBal)i!ity  In  case  of  war 

to  be  deducted. 
Provision  where  judgment 

h»^  tieon  reversed. 
Buy  by  injunction,  etc    to 

be  deducted. 


898. 
S89. 

400. 


403. 
404. 

«>S. 
406. 


)  407.  Cortaia  actions  by  a  prin- 
cipal, for  miMonduct  of 
an  H^<^nt,  f>tc. 

408.  Dicnbility  inustexlBlwhen 
rij^litscorues. 

4011.  If  sererul  dtHnbililies,  no 
limiCAiion  until  all  re- 
moved. 

410.  Pruvision  when  the  Bptton 
cannot  be  inaiiilained 
wjtiiuut  a  demand. 

411.  Provision  In  case  of  sub- 
roisxton  to  BphltrKtlon. 

412.  Proviiiinn  when  acuon  is 
dlMToiitlQued,  etc.,  after 
answer. 

413.  How  objection  taken,  un- 
der this  chapter. 

414.  CJases  to  which  this  chap 
ter  applien. 

416.  Mode  of  compnting  peri- 
ods of  limitation. 

§  398.  [Am'd  1877.]  An  action  is  commenced  aa:innst  a 
ofendant,  witliiii  tlie  meaning  of  any  provision  of  tliis  act, 
^bich  limits  the  time  fur  commencing  an  action,  when  the 
amnions  is  seized  on  him;  or,  <pn  a  co-defendant  who  is  a 
Bint  contractor,  or  otherwise  united  in  interest  with  him. 

§  399.  An  attempt  to  commence  on  action,  in  a  court  of 

record,  is  eouivalctib  to  the  comnienceinent  thereof  against 

each  dcfemfant,  within  the  meaning  of  each  provision  of  tiiis 

act,  which  limits  the  time  forcommencing  an  action,  when  the 

summons  is  delivered,  with  the  int  t'lit.  that  it  shall  be  actually 

rved,  to  tlie  sherifT,  or,  where  tli<'  sherilT  is  a  party,  to  a  cor- 

er  ol  the  county,  in  which  that  defendant  or  one  or  two  or 

uro  co-tlefeudants,  who  are  joint  coutractors,  or  otherwise 

:iited  in  interest  with  him,  rrsides  or  la.st  resided ;  or,  if  the 

(ifendaut  is  a  ooiTx>ratioD,  to  a  like  ofHcerof  the  ccuratv,  in 

^hich  it  is  estabSishtHl  by  law,  or  wherein  its  general  busfness 

Is  or  was  last  transucteti,  or  wherein  it  keeps  or  last  kei)t,  an 

tfice  fur  the  transaction  of  business.     But  in  order  to  entitle  & 

ilaiutiff  to  the  benefit  of  this  section,  the  delivery  ol  the  &\xm- 
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moos  to  an  officer  must  be  followed,  "vnthin  suctv 
the  expiratioo  of  the  time  bmitetl  fur  the   acjtual  re 
tti«iitof  tike  action,  by  personal  sen-ioe  tbcronf  u|k  ' 
feadaat  aoagiii  to  be  Gfaarge<l,  or  by  the  first  puMuM  1 
thesoaiinQaa,  as  a^iaiiist  iltut  defendant,  pursuant  to  an  ufU-: 
for  service  upon  him  in  tbat  manner. 

§  400.  T^je  la.«it  section,  excluding- the  proi\'1sion  requiring 
a  publication  or  serrice  of  the  !>ununoQs  -within  sixty  days,  ap- 
plies to  an  attempt  to  commence  an  action  in  a  ccmrt  not  "f 
record,  where  the  siminKm$  i<  delivered  to  an  officer  alltbo^ 

ized  tn  ser\-c  the  same,  n'ithin  the  city  or  to-wu  wIt "■' 

person  resndes  or  the  o'lrjioration  is  located,  as  sp 
that  section ;  provided  that  actual  ser\-ice  thereof 
with  due  diligence. 

§  401.  [Am'd  1877.  I.S88.3  If.  when  the  cause  of  action  «■ 
crues  a^inst  a  person  he  is  -without  the  State,  tho  action  may 
be  commenced  within  the  time  limited  therefor,  after  his  re- 
turn into  the  State.  If,  aft^>r  a  cause  of  action  has  accrti#d 
against  the  person,  he  departs  from  and  resides  witbcnit  the 
State  and  remains  contimiiiuf.ly  absent  therefrom  for  tin" 
space  of  one  j-ear  or  more,  or  if.  "without  the  knowledp-e  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  Uk 
State  under  a  false  name  the  time  of  his  absence  or  of  such  r«- 
idenoe  within  the  State  under  such  false  name  is  not  a  part  of 
the  time  limited  for  the  commencetnont  of  the  ncfroo.  But 
this  soctiou  docs  not  apply  while  a  desieTintion  made  as  pre- 
scribed in  section  four  hundred  and  thirty  or  in  subdivisiflo 
second  of  section  four  hundred  and  thirty-two  of  this  act 
remains  in  force. 

§  402.  If  a  person,  entitled  to  maintain  an  action,  dies  be- 
fore the  expiration  of  the  time  limited  for  the  comuiencemeBt 
thereof,  and  the  cause  of  action  survives,  an  action  mayte 
commenced  by  bis  represeotativej  after  the  expiration  of  that 
time,  and  within  one  year  after  his  death. 

%  403    lAix'd  1879,  IfiOI.]    Tlie  term  of  eighteen  montto 
after  the  death,  within  this  State,  of  a  pei-son  agraiust  whomi 
cause  of  action  exist«,  or  of  a  person  who  shall   have  died 
within  sixty  daj's  after  an  attempt  shall  have  been  made  »• 
commence  an  u'clion  against  him  pui^surmt  to  tbe  pru, 
section  t.hi-ee  hundred  and  uinety-uiiio  of  this  act,  is  ii 
of  the  time  limited  for  the  ciimmencement  of  an  acti.ui 
his  executor  or  admiiiislralor.     If  leltfii-s  testamentary  or  lift- 
lers  of  swiriiiiii.stratiuii  uijuu  his  estate  are  not  issued,  within 

the  State,  at  least  si.\  months  before  the  e-xpir.>tion  of  ! ' 

to  hriug  the  netioii,  as  extended  by  the  foreeoiug  pr.' 
this  seoliiin,  the  term  of  one  year  after  siiuh  letters  a^  ■ 
is  nor  a  part  of  the  time  limited  for  the  commencement  "f 
such  an  action. 

g  404.  Where  a  person  is  disabled  to  suo  in  the  .  . : '  ' 
the  State,  by  reitson  of  either  purly  being  an  aiieu  s. 

citi-^en  of  a  country  at  war  uitli  the  United  Htutes,  ti 

tlio  continuance  of  the  disability  is  not  a  part  of  the  liwchut 
itcd  for  the  Lommeucemeoli  of  tlie  action. 

^  405.  If  nn  action  is  commenced  within  thelitiit  '  '  ' 
therefor,  iiiul  11  jud^iieul.  tliereio  is  reversed  on  :iji(). 
out  awardiiitj  a  new  trial,  or  the  action  is  tennit  . 
any  other  mantH-r  than  by  a  voluntary  discontiniiani-«i.  u  ilif 
missal  of  the  complaint  for  netrlect  to  i>rt>secute  the  acHfiii, 
or  a  Hnnl  indgroent  upon  the  merits;  tue  |>lnintitr,  or,  if  I* 
t/ies,  and  flic  cause  of  actiotiavtrv\ves,\\v4TcvvescntativeiiiiH.r 
coiiinieticc  a.  new  action  for  the  aamc  c\^vvw,  a.lv<T  \.V»b  tiyjfc^ 
oil  of  the  time  .so  limited,  and  V»V\»Boaa'S«>»'«  «»«« 
.iveraal  or  termwaUoo 
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40G.  Wbcre  the  conunencemeiit  of  an  Hctinn  hits  been 
yt'd  by  injuuctiiiu,  ot  hy  othfr  tirder  of  a  court  or  judge,  r»r 

■  statutory  pnihibitiou,  the  tijui?  of  the  coutitiuance  of  the 
ly  is  uot  Li  jjiirt  of  the  time,  limited  for  the  cuauiieuueineul 
'  the  action. 

§  407.  Where  an  injury  results  from  the  act  of  omission 

'  a  deputy  or  iiKcnt,  tlie  tinio,  wilhiu  vvliich  an  action  to  re- 

,or  cijuuajri's  by  retusoii  tlicruof,  must  be  commciiccd  by  the 

noipai,  agaijist  the  deputy  tir  utct'tit,  must  he.  touiputed 

3m  the  time,  wlien  a  juiij^mciit  ajraiiist  the  prioeipal,  fur  the 

tit  or  omission,  is  Jirst  recovered  by  the  ag'gricved  per-son  ; 

lid  a  subsequent  re\'crsal  or  settiug  aside  of  the  judgment 

ea  not  extend  the  time. 

408.  A  person  cannot  avail  himself  of  a  disability  unless 
I  existed  when  bis  right  of  action  or  of  entrj-  aecrocil, 
§  400,  Where  two  or  more  disabilities  co-exist,  whea  the 
l»e  ritrht  of  action  or  of  entry  accrues,  the  limitatiou  does  not 
ttacG,  until-oll  are  removetL 

§  410.  Where  a  right  exists,  but  a  demand  is  necessary 
I  entitle  a  pei'son  to  maintain  an  aotioa,  the  time,  within 
tiieb  the  action  must  be  coinjnetioed,  must  be  computed 
om  the  time,  when  the  richt  U-)  raako  the  demand  is  com- 
«  :  except  in  one  of  the  following  coses : 
Where  the  right  grows  out  of  the  receipt  or  detention  of 
!>ney  or  pi-operty,  by  an  agent,  trustee,  attorney,  or  other 
irsott  acting  in  ii  fltluciary  etipacity,  the  time  must,  be  com- 
jted  from  the  time,  when  the.  person,  havine  the  ripht  to 
:e  the  demand,  bivs  actual  knowledge  of  toe  facts,  upon 
ch  that  right  depends. 

AVhere  tiiere  was  u  deposit  of  money,  not  to  be  repaid  at 
,  fixed  time,  but  only  upon  a  speoiul  demand,  or  u  delivery  of 
lei-sonul  property,  not  to  be  returned,  specincally  or  in  land, 
t  a  fixed  time  or  upon  a  llxed  contingency,  the  time  roust  be 
[imputed  from  the  demand. 

§  41 1.  Where  the  persons,  who  might  be  adverse  parties 
,  an  ttclion,  have  entei-ed  into  a  written  agreement  to  .submit 
>  arbitration,  or  to  refer  the  Ciiuseof  action,  or  a  controversy 
.  which  it  might  be  available,  or  have  entered  into  a  written 
nbmission  thereof  to  arbitrators  ;  and  before  an  award,  or 
ther  determination  thereupon,  the  agreement  or  Kubmissiou 
1  revoked,  so  as  to  render  it  inelTectual,  by  the  death  of  either 
ftrty  thereto,  or  by  the  net  of  the  jiersou  against  whom  the 
ction  might  bave  been  brought-;  or  the  execution  thereof, 

■  the  remedy  upon  an  award  or  other  detcrminiitinn  thcre- 
"  :r,  is  stayed  by  injunction,  or  otber  order  procured  by 

from  a  competent  court  or  judge  ;  the  time  which  has 

ipsed,  between  the  entering  into  the  writt-en  submission  or 

j^reenient,  and  the  revooatiun  thereof,  or  the  expiration  of 

lie  stay,  is  not  a  part  of  the  time,  liinitcd  for  the  commeuce- 

Bcnt  of  the  action. 

§  4 1 2.  Where  a  defendant  iu  an  action  1ms  interposed  an  gi  m  y  j 
Di5wer,  in  RupiKirt  of  which  he  would  l>e  entitled  to  rely,  at  R^p];' 
lie  trial,  upon  a  defence  or  counterclaim  then  existing  iii  his 
»vor,  the  remedy  upon  which,  at  the  time  of  the  commence- 
Bcnt  of  the  action,  was  not  barred  by  the  provisions  of  this 
hapt«r  ;  and  the  complaint  in  dismitwed,  or  the  action  is  dis- 
Dntiiuied,  or  abates  in  consetjucnce  of  the  plaintiff's  death  : 
lie  time  which  intervened  b^ween  the  corameaccmeati  a.iia 
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the  termination  of  the  uctiou,  is  not  a  part  of  tbe  time,  limiunl 
for  the  coinmoncomont  of  an  action  by  the  def cntluot,  Vi  rr- 
cover  for  the  oiiuse  of  action  so  intcri>:i.sed  ius  u  defence,  <.rto 
interp<.i*e  the  siiine  defence  in  another  action  bixm^t  by 
tlie  same  pluintiff,  or  a  porson  derix-iog  title  fniin  or  oiidef 
him. 

§  413.  Tlie  oljjeetion,  that  the  action  ^^rJl«  not  conimenwd 
witliia  the  time  limited,  ciin  betaken  only  by  unswcr.  The 
eorre.sponding  objection  to  ii  defence  or  exmntorolaim  «\ii  lie 
talvcn  only  by  reply  :  except  wliere  a  reply  is  not  r«|iiirii(l.  in 
order  to  enutile  the  plaintllr  to  ra.isc  an  issue  of  fact,  upoa  im 
allegiitiou  contained  in  tlie  answer. 

^414.  The  provisious  of  this  chapter  apply,  and  consti- 
tute the  only  rules  of  limitation  iippliciible.  to  a  civil  acliiwor 
speeiul  proceeding,  except  in  one  of  the  following  cases : 
.10  Hun,  537;  13  Abb.  N.  C.413;  1  Civ.  Pru.  .')23:  23  Abb.   N.  C.tTi;  ll» 
N,  Y.  344.  133  N.  V.  61'J, 

1.  A  case,  where  a  different  limitutionis  specinJIv  presciibed 
by  law,  or  a  sliorler  limitation  is  prescribed  by  the  writtwi 
contract  of  tlie  parties. 

2.  A  cause  of  action  or  a  defence  which  accrued'" 
first   day  of  July,    ciijliteen  Inirulred   and    forty-ti_ 
statutes'  then  in  force  govern,  ivith  respect  to  siich  ;i 
action  or  defence. 

3.  A  cose,  not  included  in  the  Iiust  subdivision,  In  which  u 

person  is  entitled,  wlieu  thi-s  act  tidics  elTeot,  to  comii  >  ■     

action,  or  to  institute  a  speeiul  privceeding,  or  to 
proceetlinfj  therein,  or  to  pursue  a  remedy  ii|X)n  a  ju 
where   lie  conmiciiees,  institutes,  or  otlierwisu  reaorta  Iti  tii' 
same,  before  the  expiration  of  two  years  after  this  act  t^ikrt 
effect  ;  iu  either  of  which  ca.ses,  the   provisions  of   h,"'    .t,i1 
cable  thereto,  iniuiediately  before  this  act  takes  e!" 

tinue  to  be  so  applicable,  notwithstandinij  the  repeii 

4.  A  case,  where  the  time  t-o  coimueace  an  action  ii;imi 
pired,  when  this  act  takes  elfect. 

The  word  "action,"  contained  in  this  chapter,  istobec"* 
strued,  when  it  is  nect-ssary  so  to  do  as  uicludins'  a  f-pecinJ 
proceeding,  or  any  proceeding  therein,  or  in  an  action. 

§  416.  The  periods  of  limitation,  prescribed  by  |i 
ter,  except  us  citJierwisc  spcfially  prescribed   therein. 

computea  from  the  time  of  the  accruing  of  the  riylu  : 

by  action,  special  proceeding,  defeneej  or  otherwi.se,  as  tb« 
ca-HC  reqiiiriis,  to  the  time  wlien  the  clami  to  that  relief  is  a«t- 
unlly  interjKwed  by  the  party,  as  a  plaintiff  or  a  defendaoL 
in  the  particular  action  or  speciiil  proceeding. 
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duty. 


I  426.  How  p«raooal  service  of 
^amnions  mad6  upon  a 
natural  person. 

427.  428,  fd.;  in  certain  cafes  of 
infancy,  or  lunacy,  etc., 
notJudlclHlly  declared. 

423.  Id.;  when  delivery  of  copy 
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§  416.  A  cU-il  action  is  commenced  by  the  service  of  a  ISOM.Y.BI 
Unniuus.  But  fmin  thf  t  irne  of  tlw  Kfnuting  of  u  provisional 
imedy,  the  court  aenuires  jurisdiction,  ana  haa  control  of 
1  the  Kiihsequfat  procei'itiutp!.  Nevertheless,  juri.sdiction 
lus  acquired  is  cmidiliouul.  suid  liable  to  lio  divested,  id  a 
tie  where  the  jurisdiction  ot  the  court  is  made  dependeut, 
a  special  iirovisiim  of  Uivv,  u^khi  »(>me  act,  tu  be  doue  after 
ie  gruutiug  of  the  provisioual  remedy. 

S  417.  [Am'd  1HT7,  1873.]    The  summons  must  contaiti  the   jh   Abb,  It 
tie  of  the  ucliou,  speeifyiog  the  court  in  which  the  action  is  o.  199, 
ruugbt,  the  niune.s  of  the  psirtiea  to  tlie  actioti,  aud,  if  it  is 
rought  in  the  supreme  court,  the  name  of  the  county  in 
rlrich  the  plaintiiT  desires  the  trial ;  and  it  must  be  subscribed 

Btho  pUiiutifTs  attorney,  who  jnu.st  udil  to  his  signature  his 
ce  iiddres-s,  .spoeifying  u  place  withiu  the  State  where 
lere  iH  a  iwst-oraee.  If  in  a  city,  he  must  add  the  street  and 
ireet  number,  if  any,  or  other  Buitabie  detugQaUuu  uf  the 
articular  locality. 

§  418.  [^Im'd  I87T.]  The  summons,  exclusive  of  the  title  isoN.T.  STt 
f  the  action  and  the  subscrintion,  must  be  substantially  in 
he  fiillowiui?  form,  the  blunlts  heio-f  pmuerly  filled  : 
"To  the  above  imined  defeuduiit  :  You  are  hereby  sum- 
i  moned  to  answer  the  oomplamt  in  this  act  ion,  and  ta  serve  a 
»opy  of  your  answer  on  the  plaiiililT's  attorney  within  twenty 
Hays  alter  the  service  of  this  suiniiions,  exclusive  of  the  day 

I 


I 

It 

I 


he 


1  service  ;  aud  in  ciLsti  of  your  failure  to  appear  or  answer, 
lidginent  will  be  tukeii  against  you  by  default,  for  the  rohef 


emanded  in  the  com))laint. 

Dated  ." 

The  suQimoDS  is  deemed  the  mandate  of  the  court. 

L  §  419.  [AiiVd  ISTR]  A  copy  of  the  complaint  may  be 
Berved  with  the  suiiiiULiti.s.  If  a  copy  of  the  complaint  is  not 
Served  with  the  summons,  the  plaintiff  caouot  take  judgment 
^y  default  without  npplicution  to  the  court,  unless  either  tlie 
defeudant  apjwiirs,  or  by*  a  notice  is  served  with  the  sum- 
ions,  statinj,' the  sum  of 'money  for  which  judpnent  will  be 
iken,  aud  the  eitse  is  one  cmbruced  in  tlie  next  section. 

§  420.  [.4ni'ci  1S77,]    Judgment   may  be  taken  without   ^\  toXj.  T&. 
1**^0  ID  orgtoaJ. 
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application  to  the  court,  where  tho  comptftinl  set.s  forth  ontt 
more  cau-ses  of  action,  each  cousislin^  nf  the  hreuch  of  i 
express  contract  to  pay,  abstilutel.y  or  n]x)ii  a  c-ontingencyJ 
suin  or  sums  of  money,  fixed  by  tho  tonus  of  the  contract,! 
capable  of  being  luscertuined  therefrdiii,  by  computation  onl 
or  till  cxpross  or  iuijilicd  coutruct  to  pay  money  receivedj 
di.-ibur.sed,  or  the  value  of  property  aehvert-d,  or  of  senir 
rendered  by,  Ui,  or  for  the  use  of,  the  defendant  or  a  tit 
person  ;  aiid  thereupon  dfiiiiinds  judfnnent  for  a  sum  ' 
money  only.  This  section  lai-Uides  a  case,  where  the  broi 
of  the  contract,  set  fortii  iii  Die  coniphiiut,  is  oiilv  partial^  - 
where  tho  complaiut  shows  that  the  amount  of  tne  pluiutilTs 
demand  has  been  reduced  by  payment,  counterclaim,  or  oUier 
e  redit. 

^  421.  The  defendant's  appetirance  must  be  made 
serving  upon  the  pkuntifTs  attorney,  ^vithiii  twenty  duysa 
Kervice  of  the  siumnoiis,  exclusive  of  the   day  of  sien'K 
notice  of  ap))earance,  or  a.  copy  of  a  demuri-er  or  of  an  I, 
Bwer.     A  notii-e  or  pleading,  so  Hcrved,  must  be  subscribed! 
the  defendiint's  utloruey,  who  must  add  to  his  siymature  I 
office  addros.s,  with  tho  particulai-s  prescribed  la  section  fol 
hundred  and  seventeen  of  this  act,  concerning  the  otRoetA-' 
dreas  of  the  plaiiitUTs  uttoruey, 

8  429.  lAirCdWTT.]  A  defendant,  upon  whom  the  vli 
tiff  has  ser\'ed,  with  the  smnmon.-i,  a.  copy  of  the  complol 
must  serve  a  copy  of  his  demurrer  or  answer  upon  the  pit 
tiffs  attoTOcy,  before  tho  expiration  of  the  time,  w-ithui  vrH 
the  Hurnmoiis  retphres  him  to  answer.  If  a  copy  of  the  « 
plaint  is  not  so  servo<i,  a  roiiccof  appearance  entitles  I 
only  to  uotice  of  tho  subscjjiient  |)roeeedinf,'s,  unless  vnti 
the  same  lime  he  demands  the  service  of  a  copy  of  the  c 
plaint  as  prescribed  in  section  four  hundred  and  seventyH 
of  this  act. 

§423.  [.'Ini'd  1877.]  "VVTiere  a  persnniil  claim  is  not  mi 
against  a  defendant,  a  notice,  Biibscribed  by  the  plaintifTsl 
torney,  setting  forth  the  g-eueral  obieet  t>(  the  action,  a  biT 
dcscnption  of'the  property  affected  by  it,  if  it  affect  sped 
re;il  or  pci'suiinl  property,  and  that  a.  personal  claim  is  I 
made  agiiiiist  him,  may  bo  sen-ed  with  the  summons.  If  I 
defeiiduiit  FO  served,  I'uireasounbiy  defends  the  actiou,  i 
may  be  awarded  against  him. 

g  424.  A  voluntary  general  appeantnee  of  the  defeniL 
is  equivalent  to  personal  sei-yice  of  the  .summons  upon  liiin.  1 

§  425.  The  summons  may  be  ser\'ed  by  any  person,  l. 
than  a   party  to  the  action,   exoejit  vliere  it   in  otberM 
specially  prescribetl  by  law.     The  plaiulilTs  attorney 
by  an  iudoi-st'iiwut  on  the  suuiniotus,  lix  u  lime  within  i 
tl'ie  service  thereof  must  be  made  ;    in  that  case,   the 
vice  cannot  be  made  afterwaids.    Where  a  aunmions  i$^ 
livered  for  service  to  the  slu-riff  of  the  eount^',  wherein  i_ 
defendant  is  found,  the  sheriff  must  serve  it,  and  return | 
with  proof  of  service,  to  the  plaiuliiTs  attorney,  with 
alilf  diligence. 

i^  426.   [.4m'(i  187!t.l     Pers^inal  service  of   the 
upon  a  defendant,  beiucr  a  iialiind  person,  must  be  uiade  I 
delivering  a  copy  therei^f,  wilhiii  the  State,  ns  follows  : 

1,  If  the  defendant  is  an  inf;mt,  under  the  ajje  of  four 
years,  to  the  infant  in  jwrson,  and  also  to  his  father,  uw 
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or  guardian  ;  or,  if  there  is  noue  within  the  State,  to  the  pep- 
son  having  the  care  and  control  of  hiui,  or  with  whom  he 
resides,  or  in  whose  service  he  is  enniloyed- 

S.  If  the  defendant  is  a  jjei-siin  judiciiilly  declared  to  be  in- 
competent to  munuKe  liis  affairs  iu  couswiuenoe  of  lunacy, 
idiocy,  or  habitiml  amnkeniiess,  uiiil   fur  w'hoiii  a  conimittee 
has  liei-ii  appointed,  t-o  the  oonuuittee,  luid  also  t^o  the  defend- 
^-   unt  in  person. 

^P  3.  If  the  action  is  ag'iiinst  a  .shei-ilf,  for  a  cause  spccined 
^»  in  section  one  hundred  and  llfty-L'ijrht  of  this  net,  by  deliver- 
ing it  to  the  defendant  in  pei-snii^or  to  iiis  under-sherifT  in 
pei-son,  or  at  tlie  office  of  the  sLerifi  durii)}^  tlie  hours  when  it 
IS  retiuircd  by  liiw  to  be  kept  ojjen,  to  a  ilL-putv-sheriff  or  a 
clerk  in  the  employment  of  the  sherilT,  or  other  person  in 
"     charge  of  the  otflee. 

■     4,  In  any  other  case,  to  the  defendant  in  person. 
§  427.  If  the  dcfcndnnt  is  hq  infant  of  the  a^e  of  fourteen 

—  years,  or  iipvviirds,  or  if  the  court  has,  in  its  opinion,  reason- 
able ground  to  believe,  that  the  defendLiut,  by  reo-son  of 
habitual  drunkenness,  or  for  any  other  cuuse,  i.s  mentally 

-  incapable  adeciuately  to  protect  his  ri>;htR,  ulthoufrh  unt  judi- 
cially deeUired  to  be  incompetent  t<i  uiiinuge  his  affairs,  the 
court  may,  in  its  discretion,  with  or  without  an  application 
therefoi',  and  in  the  defendsiul's  interest,  make  an  order,  re- 
quiring a  copv  of  the  summons  to  be  also  delivered,  in  Ijeaulf 
of  the  defendant,  to  a  person  designated  in  tlie  order,  and 
that  service  of  the  suiuiimna  shall  not  be  deemed  complete, 
ontil  it  is  so  dehvered. 

§  428.  [.4«i'd  1877.]  In  a  cfl.se  specified  in  subdivision 
.flWlt  or  second  of  Kcction  four  hundred  and  twenty-six  of  this  3  Month  1* 
act,  where  the  court  ban,  iu  its  opiuioa.  reammabte  ground  to  Mul.  M. 
believe,  that  the  interesLof  the  [»ei-siiti,other  thtm  thedefcndant, 
to  whom  ii  Copy  of  the  summons  has  been  delivered,  is  adverse 
to  that  of  tlic  defcndiuit,  or  tlr.it.  for  any  rea.son,  he  is  not  a 
fit  person  to  protect  the  iifrhts  of  I  he  defeudunt,  it  may  like- 
wise make  an  order,  as  prescribed  in  the  liu.t  section.  In  a 
case  speciHed  in  subdivision  seeon<l,  the  court  may,  as  u  part 
of  the  same  urder,  or  by  a  separate  or<)er,  made,  m  like  man- 
ner and  upon  like  ^froimil,  at  any  stage  of  tlie  action,  appoint 
a  special  "iiinrdian  ad  litem  to  conduct  the  defence  for  the  in- 
wmipctaul  defendant,  to  the  exclusion  of  the  committee,  and 
with  the  same  p)wers,  and  subject  to  the  suiae  liubililies,  as  a, 
committee  of  the  property. 

g  429.  Where  the  defendant  has  been  judicially  declared   is  cw.  Pro. 

Tto  be  incompetent  to  manage  his  alfairs,  in  con.sequence  of  3a. 
lunacy,  and  it  appears  satisfactorily  to  the  comt^  by  affidavit, 
that  the  delivery  of  a  copy  of  the  summons  to  him,  in  pei'stjn, 
will  tend  to  aggravate  his  disorder,  ortolesscH  the  probability 
of  his  recovei*y,  the  court  may  make  an  order,  dispensing 
with  such  delivery.     In  I  hat  ease,  a  delivery  of  a  copy  of  the 

|»uuunons,  to  a  ooinmittee  duly  unpointed  for  him,  is  sufficient 

ipersoual  service  up<jn  the  delendunt. 

§  430.  A  resident  of  the  State  of  full  a^e,  may  execute,  lOSN.Y.  S4a 
[under  his  hand,  and  acknowledtrc  ni  the  manner  required  by 
|i]aw  t<>  entitle  a  deed  to  be  recoriled,  a  written  designation  of 
Ittnother  resident  of  the  State,  as  a  person  u^mn  wliom  to  servo 
I  u  siinuiions,  or  any  process  or  i>ther  paper  lor  the  eoinincnce- 
Llnent  i>r  a  civil  special  proceedin;,',  iu  any  court  or  before  any 
fofflcer,  duruig  the  ohse/iw  fmin  the   United  States  ot  lue 
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person  maldni?  the  designution  ;  and  inn.y  file  the  same,  wifh 
the  written  consent  of  tiic  person  so  desifiaated,  execiit«d 
and  acknowledged  in  the  same  manner,  in  the  office  of  the 
cierk  of  the  ooiuity,  where  the  person  niaking  the  desig- 
nation resides.  The  de.sij^natiou  must  specify  the  occupa- 
tion or  other  proper  tiddiiiou,  and  the  residence  cif  the  per- 
80U  ma.kin^  it,  and  al.so  of  the  iiei-sou  designated  ;  and  it 
rem:iiD.H  ill  rnrce  duriup  thi-  period  speeifled  therein,  if  uay; 
or,  if  no  period  is  .specified  fur  that  pur[><>se,  for  three  years 
after  the  filing  thereof.  But  it  is  revoked  earlier,  by  the 
death  or  legal  in&impeteney  of  cither  of  the  parties  thereto : 
or  by  the  fllintj  of  a  revocation  thereof,  or  of  tlie  coasenL 
executed  and  acknowledged  in  like  manner.  The  elerk  niii4 
file  and  record  such  a  designation,  consent^  or  r<". 
aud  must  note,  upon  the  record  of  the  ori^mal  do; 
the  liliiig  and  recording  of  a  revHTcation.  W'hile  tin-  n-^it 
nation  remains  in  force,  as  prescribed  i^n  this  section,  a  sum- 
monSj  or  any  process  or  other  paper  for  the  coinuienceraeut  of 
a  civil  special  proceediuf;,  ai^ain.st  the  person  maldn"  i^  in 
any  court  or  before  any  oillcer,  may  be  served  upon  tSe  per- 
son BO  dcsiuTiuted,  in  tike  manner  aiid  with  like  effect,  us  if  it 
was  served  upon  the  person  tnaldiig  the  designation,  notwltl>- 
standing  the  return  of  the  latter  to  the  United  Stat«s. 

§  431.  Personal  service  of  the  summons  upon  a  defend- 
ant, being  a  domestic  corporation,  must  bo  made  by  delive^ 
iug  a  copy  thereof,  within  the  State,  as  follows  : 

1.  If  Ihc  action  is  agraiust  the  mayor,  aldcrrnan,  [aldermeal 
and  ooinmonulty  of  the  city  of  New  York,  U:>  the  nutyur, 
comptroller,  or  counsel  to  the  corjjoration. 

a.  If  the  action  ia  against  any  other  city,  to  the  miiyar, 
treaaurer,  counsel,  attorney,  or  clerk;  or,  if  the  city  lada 
cither  of  those  officers,  bo  tlie  officer  performing  corresponil- 
iug  functions,  under  another  name. 

;{.  In  any  other  case,  to  the  president  or  other  head  of  tli» 
corporation  the  secretary  or  clerk  to  the  corporation,  the 
cashier,  the  treasurer,  or  a  director  or  managing  agent. 

g  432-  lAm^d  1877.]  Personal  service  of  the  stiniiDacOL 
upon  a  defendant,  being  a  foreijjn  corporation,  must  t>e  madt 
by  delivering  a  copy  thereof,  within  tlie  State,  as  follows: 

1.  To  the  president,  treasurer,  or  secretary  ;  or,  if  the  «^ 
poration  hicks  either  of  those  officers,  to  the  officer  uerforuh 
lug  corresiwndiug  functions,  under  another  name. 

3.  To  a  person  desic;nated  for  the  purpose  by  a  writing,  m- 
der  the  seal  of  tlie  coqwration,  and  the  signature  of  its  pnss 
dent,  vice-president,  or  other  acting  head,  accompanied  wii^ 
the  written  consent  of  the  person  desisinated,  and  filed  tntb' 
office  of  the  Secretary  of  State.  The  tkisignation  must  syMxif} 
a  place,  within  the  State,  as  the  office  or  residence  of  Ike 
person  designated  ;  and,  if  it  is  within  the  city,  the  strcrt 
and  street  number,  if  any,  or  other  suitable  designation  of  iV 
particular  locality.  It  remains  in  force,  until  the  llliutr  in 
same  office  of  a  written  revocation  thereof,  or  of  the  coi  ^ 
executed  in  like  manner ;  but  the  pti-son  designated 
from  time  to  time,  change  the  place  specified  as  his 
residence,  to -some other  place  withui  the  State,  b' 
executed  by  him,  and  filed  in  like  manner.  The  j3  _ 
State  may  reijuire  the  execution  of  any  instniinent. 
in  this  section,  to  be  authenticated  wt  he  deems  i.tupcr 
he  may  ref iiiie  to  file  it  without  such  an  authentication,' 
exemplified  copy  of  a  designation  so  ilied,  acouiupuuied 


■■the 


a  certificate  thut  it  lins  not  been  revoked,  is  premimptlve 
evidence  of  the  execution  thereof,  and  conclusive  evidence  of 
l^the  authority  of  tlic  officer  executinir  it. 

3.  If  weh  a  designation  is  not  in  foree,  or  if  neither  the  per-    lOiN.Y.tiTr 
on  desijifnuted,  nor  an  officer  speeiDed  in  sulxlivision  first  of 
"this  section,  can  be  found  with  due  diligence,  and  the  corpor- 
ation has.  proiHTty  witliin  the  Ktiite,  or  the  cause  of  action 
panose  therein  ;  tt)  the  cashitT.  a  director,  or  a  managing  agent 
^L>f  the  corporation,   within  the  State. 

^Ktf  set 
HIproce 
^tnenc 


§  433.  The  provisions  of  this  article,  relating  to  the  mode 
'  service  of  a  suninionM.  applv  lil<evvise  to  the  service  of  any 
uess  or  other  paper,  whereoy  a.  siiecial  pn>ceeding  is  coni- 


'inenced  in  a  coirrt,'or  before  an  officer,  except  a  proceeding 
to  punish  for  contempt,  and  except  where  siwciiu  provision 
-     for  the  sei"\"ice  thereof  is  otherwise  made  by  law. 

§  434.  Prtwf  of  ser\'ice,  as  prescrit>ed  in  tliis  article,  must 
be  made  by  affidavit,  except  as  follows  : 
^r     1.  If  the  service  wits  made  by  the  sherifT,  it  may  he  proved 
^Rby  his  ccitiflcnte  thereof. 

^M  2.  If  the  defendant  served  is  an  ndidt,  who  lius  not  been 
^ftudicially  declared  t-o  be  incompetent  to  manage  his  affairs, 
HSLhe  service  may  be  proved  by  a  written  adiuiKsioii.  signed  fjy 
^him,  and  either  arkuowledged  by  him,  and  cortitied  in  like 
manner  as  a  deed  to  be  recorded  in  the  comity,  or  ncoom- 
panitid  willi  the  affidavit  of  a  person,  other  than  the  plaintiff, 
bowing  that  the  signature  is  genuine. 

A  certificate,  udmission.  or  alfldavit  of  service  of  a  sum- 

aons,  must  state  the  time  and  place  of  service.     A  written 

ladmLssion  of  tl>e  ser%'ice  of  a  summons,  or  of  a  paper  acoim- 

panying  the  Bame,  imports,  unless  otherwise  expressly  stated 

ttierein.  or  otherwise  plainly  to  be  inferred  from  its  content-s, 

that  a  copy  of  the  pajier  was  delivered  to  the  person  signing 

36  admisiiion. 

ARTICLE  SECOND. 

StTBSTrrnTEs  for  per<(osai.  Servtoe  in  SPEciAii  Casks. 


435. 


430. 
437. 


438. 


438. 


Order  for  yervfre  of  purn- 

inoDH  when  defendant  not 

found,  «lc. 
How  »ervice  muft  he  made. 
Puiwrs  to  be  filed;  proof 

or  service. 
CjiBBd  In  whioh  serrlne  of 

summon*  f>y  pulilioHtion, 

Rtt*.,  may  be  ordered. 
P»j)«rB  iitmti  wtiich  order 

for  publication    may    Ite 

mode. 


I  44' 


By  whom  order  may  he 
made;  noTiinnie  of  order. 
411.  Wlien  putilli'Ailon  raugtbo 
commenced  ;  when  ser- 
vice deemed  ertmplola. 
442.  Papers  to  be  filed;  tiolloe 
10  defeuiltiiil. 

Id.:  when  servfce  i»  made 
without  the  Btale. 

Proof  of  serviee. 

Defendant   when    allowed 
to  defend. 


443. 


445. 


§  436.  fj4TM'rf  1877  &  ffiSO.]    Where  a  summons  is  issued  in 

knv  court  of  record,  an  order  for  the  aeri-ice  thereof  upon  a 

icYendaut  residing  within  the  State  may  be  made  by  the  court 

»r  a  judge  thereof,  or  the  county  judge  of  the  county  where 

Hhe  action  is  triable,  U]xin  tiatisfacUiry  pnx>f,  by  tfie   affidavit 

^f  a  person,  not  a  party  to  the  action,  or  by  the  return  of  the 

hcrilT  of  the  county  where  the  defendnnt  resides,  that  proper 

md  diligent  efTort  has  been  made  to  serve  the  summons  upon 

3e  defendant,  nud  that  the  pluce  of  Jiis  sojourn  cannot  be  eis- 

trtained,  or,  if  he  is  within  the  Stat-c.  that  he  avoids  service, 

p  that  personal  scr^'ice  cunnot  be  made. 

§  436.  [.4m'd  1877.]    The  order  must  direct,  that  tbe  set- 
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vice  of  the  summons  be  inude,  liy  Icavinp  a  copy  thereof,  i 
i)f  the  order,  at  tbe  i-esicle-iu-i"  of  tlie  tJefenrlant.  -with  :i  per* 
of  proper  age,  if  upon  reasonable  appliciiliou,  aUniittunre  ta 
be  obtained,  and  su<-li  a  pei-son  found  who  wilj  receive  it;  o 
if  adniiti  iincc  cannot  Ix.'  so  obtained,  u<>r  Huob  a  person  faiin4 
by  afllxiriK  tlif;  same  to  the  outer  or  other  door  of  the  defeoj 
ant'H  residence,  and  by  depositing  another  c5opy  thereof,  prop 
erly  inclosed  iu  a  post-paid  wrapper,  addressed  to  him.  all 
place  of  residence,  in  the  post-office  at  the  place  where  J 
re«de«. 

§  437.  The  order,   and  the  jiapors  upon   which  it 

f;ninted,  luust  l>o  tiled,  and  the  ser\'ice  must  be  made,  withi 
en  days  after  thi' (irdt'r  is  granted;  othervvi.se  the  order  "^ 
comes  inoperative.     On   lUiug^  an   affidavit,   shu^ving 
according  to  I  lie  order,  the  siinimims  is  deemed  serv  _ 

the  same  proeeedini;s  tniiy  be  taken  thereupon,  as  if 

been  served  by  publieatiou,  pursuant  to  an  order  for  that  ptir 
pose,  made  as  prescribed  in  the  next  section. 

§  438.  [Atn'fl  1ST9&1*J4.]    An  order,  directing  the 
vice  of  a  Buminous  upon  u  defendant,  wjtliout  the  State,  or 
publication,  may  be  ittade  la  either  of  the  following  cases : 
19  Al»b.  N.  C.  4<k;.  1'17  S.  Y.  493.     . 

].  Where  the  defendant  to  be  ser\'ed  is  a  foreign  corpoi 
tton  ;  or,  being  a  niitural  pi'i-son,  is  not  a  rp,sidentof  the  Stal 
or  where,  after  dili|j;eiit  imniirv,  the  defendant  renraias  ui 
known  Ui  the  jil;iiiitiff,  ov  the  plaintilT  is  unable  to  ascort 
whi'tlHT  tbo  ill  trmiiiiit  is  or  is  not  a  resident  of  the  State. 

a.  Wliurt'  the  der<ni(l:iiit,  beuip  a  resident  of  the  State,  b) 
departed  tberpfroni,  with  intent  to  defraud  his  cretlitors,- 
to  avoid  the  service  of  a  summons  ;  or  keeps  hitiLself  ouncealt 
tUeroin,  with  like  intent-. 

il.  Where  the  defendant,  tieing  an  adult,  and  a  resident 
the  State,  bus  Iwen  continuously  without  the  United  Stal 
more  than  six  mimths  next  before  the  granting  of  the  o: 
and  has  not  made  a  di'Mit;n;ition  of  a  per.s<iu,  upon  whom 
serve  a  summons  in  his  behalf,  as  pi-eseribed  in  section  f( 
hundred  and  thirty  of  this  act ;  or  a  desi-jiiation  so  made 
lonjrer  reiimiDs  in  force  ;  or  service  upon  the  pei-son  so  desii 
nnted  cannot  be  made  within  the  Stale,  after  dilig-enl  elToi 

4.  Where  the  complaint  demands  judj:rment  annulling 
marriiiffe,  or  for  a  divorce,  or  a  separation. 

fi.  Where  the  complaint  demands  judfnnent,  thut  the  dl 
fenduut  be  excluded  from  a  vested  or  coutintfent  interest  i 
or  lien  upon,  si>ei"-iiic  real  or  pei-sfinnl  projierty  within  tl 
State  ;  or  that  such  an  interest  or  lien  In  favor  of  either  pa 
be  enfoBced,  regiilated,  defined  or  limited  ;  or  otherwise 
fectinji  the  title  to  such  properly. 

6.  Where  the  dereudtint  is  n  resident  of  the  State,  or  a  _ 
mestic  corporation :  and  an  uttenjpt  was  made  to  commcni 
the  action  against  the  defendant,  as  refjuired  in  chapter  four 
of  this  act,  before  the  expiration  of  tlio  limitation  applical 
thereto,  as  flxet!  in  thnt  chapter  ;  and  the  limitation  wrt 
have  expired,  within  sixty  days  next  preceding;  the  upplii 
tion,  if  the  time  had  not  Iwen  extended  by  the  attempt 
commence  the  action. 

7.  Where  the  action  is  agiuust  the  stockholders  of  a 
ration,  or  joint-st-ock  company,  and  is  nnthorized  by  a  law 
the  State,  and  the  defendant  "is  a  stockholder  thereof. 

When  a  ct>py  of  the  suunnons  is  reauiredby  subdivision  _._, 
or  subdinsion 'second  of  secfciou  four  liuudrea  and  twenty-cix 
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of  this  act,  or  by  s<>otion  fniir  hiinfirod  and  twpniy-nine  of 
this  atrt.,  to  be  delivj-red  U)  a  persijti  dIIiit  timn  tke  defendant, 
an  order,  directing  tlie  servloo  of  ii  ci>|)y  of  the  smiiinons  upon 
sucfa  pt'i-soii  \vit.hf)ut  the  State,  or  by  iHiblicnt  ion,  iinty  Ik"  inmlo 
as  pr«?scri>)ed  in  tliis  section,  us  if  such  person  was  live  defend- 
ant iu  the  action,  and  u)x)n  a  veritied  eoinpliiint  and  the  same 
proof  with  respect  to  such  person,  sis  is  ret|tiired  in  the  next 
sacceedinfi  seetion  with  resj>ect  to  a  defendant.  And  sections 
ff>ur  hundred  and  forty  to  four  hundred  and  forty-four,  both 
r inclusive,  apply  to  the" prooecdiugs  iu  like  uiamier  as  if  such 
sou  Wits  a  defendant. 

[§  430.  lAtn'd  18T7,  1875),]  Tlie  order  must  be  founded 
on  a  vcriJled  complaint,  showing  a  sufficient  cansc  of  action 
^inst  the  defendant  to  be  served,  tiud  proof  by  iiffltlavit  of 
!  additional   facts   retiiiired  by  the  last  section  ;  and  also, 

bcre  tbe  application   is  made  upon  the  ground  tliut  the  de- 

idant  is  a  foreign  corporation,  oi*  not  a  resident  of  the 
at-e,  orin  a  case  specified  in  subdivision  fourth,  fifth,  or 
renth  of  the  last  section,  that  the  plaiutifF  has  heen  or  will 

tunable,  with  due  diligeuce,  to  niuke  persouul  service  of  the 
amons. 

440.  lAtn'd  1879,  ISSS.]  The  order  may  be  made  by  a 
ige  of  the  court  or  the  county  J;ii:l),'e  of  the  county  where 
}  action  is  triable.  It  must  direct  that  iwrvice  ol  the  snni- 
Bns,  upon  the  defendant  nutncd  or  described  in  the  order, 
I  made  by  publication  therei)f  in  two  newspapers.  dL'sit;ua- 
'  iu  the  order  us  most  likely  to  give  notice  to  the  dercnuaut 
a  specilied  time,  which  Lue  judge  deems  reasonable,  not 
than  once  a  week  for  six  successive  weeks;  or,  at  the  op- 
in  of  the  plaintiff,  by  scrv^ice  of  the  summons,  and  of  a  copy 
tlio  cvtnipUunt  un<i  order,  without  the  State,  ufHUi  the  dc- 
dant  pi-rsoiially,  and  U'  lie  Is  au  infant  under  the  age  of 
rteen years,  also  «p<jii  (he  person  with  whom  he  is  sojoani- 
;  or,  if  the  defendant  is  a  corporation,  upon  an  ofDcer 
ireof ,  specified  in  section  -13]  or  43a  of  this  act.  It  must  also 
itain,  either  a  direction  that,  on  or  before  the  day  of  the 
it  publication,  the  plainlilf  deixisit  in  a  specified  |X)stofIicc, 
!  or  more  sets  of  copies  of  the  summons,  coin  plaint  and  or- 
ler,  each  contained  in  a  securely  closed  post-paid  wrujjpcr, 
directed  to  the  defendant,  at  a  phicc  specilied  in  theorder ;  or 
a  statement  that  the  judge  bein;'  sulisiied  bv  the  tillldavits 
upon  which  the  order  was  gra.nle(I,  that  tlie  plaintifT  cannot, 
with  rea.sonable  diligence,  ascertain  a  place  or  places  where 
the  defendaut  would  probably  receive  matter  traiisinittcd 
through  the  post-offloc,  dispenses  with  the  deposit  of  any 
paper's  therein. 

^  441.  [Am\l  1877.]  The  first  piiblicntioii,  in  each  news-  laas.  T. 
paper  designated  in  the  order,  or  the  .service  upon  thcdefend- 
ant  without  the  State,  must  be  made  wnthla  Imve  months  af- 
ter the  order  is  granted.  Fur  the  ))urpoBe  of  reckoning  the 
time  within  which  the  defendant  must  appear  or  answer,  ser- 
vice by  publication  is  complete  ui>ou  tin-  day  of  the  lust  piilj- 
lictition,  pursuant  to  the  order  ;  and  ser\ice  inadc  without  the 
State  ii  complrtc  ujKin  the  expti'ntion  thereafter  of  a  time 
equi^l  to  that  prescribed  tor  piiLiticatioii. 

§  442,  [.lin'ri  1877.]    AVlicro  service  is  made  bv  publiea- 
cation,  the  .suminotis,  complaint,   and  order,  and  tlie  pafiers 

on  which  the  order  was  made,  must  be  tiled  with  the  clerk.,   ^  YWxi,' 
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SUBSTITUTED  SERVICE. 


on  or  before  the  day  nf  the  first  publicntion  ;  an'l  ■■• 
sufwi'rilwd  by  tlie  pl-.iintifTK  attiirtiey,  uiifl  directed  oii 
defeudant  or  defendiials  t6  bo  thiis  s«>r\'ed,  substaiiii.....  .- 

in  th<»  followinfT  form,  tlie  blanks  boinpf  pmperly  tilled  up, 
must  be  subjoined  to  and  published  with  the  suiiiiitons  : 
"To  :    Tlie  fori»s'oiii>^  s<uininoiis   is  sen  ■  " 

you,  by  piiblioation,  pnniimiit  to  im  order  of 
ing  the  judge  Hud  his  offlnial  title),  "  dnted  tho 

,  18    ,  and  filed  with  the  coinplaiat  in  tlie  ofllce  u(  | 
(derk  of  ,  at  " 

§  443.  [AirVd  1877]  Where  service  is  Tna.de  wit h<ntl 
State,  the  jjupers  spocided  in  the  last  section  must  be  pi 
ouslv  tiled  ;  and  a  notice  must  be  served  with  the  sunw- 
in  lift  rcsp*;ct.s  like  the  notice  refiuired  by  the  last  section, 
cept  that  the  word-s  "  without  the  State  of  New  York, 
be  substituted  for  the  words,  "  by  publication." 

§  444.  Proof  of  the  publication  of  the  summon)!  wi4 
titte  must  be  made  by  the  ufBdnvit  of  the  printer  ' 

or  his  foreman  or  principal  clerk.     Proof  of  <l> 
post-ofBec,  or  of  delivery,  of  a  paper  retjuired  to 
or  delivered  by  the  provisions  of  tui.s  article,  inuNt  bv  ui 
the  affidavit  of  the  penton,  who  dejtosited  or  delivered  ili 

MNYJState        ^  445.  [.4^1^1877.]    Wliere  the  summons  is  served, 
Bep.6M.         suant  to  an  order  made  as  proscribed  in  thi.s  article,  and 
IMN.y. 363.   defendant  so  served  does,  not  npiieiir,  he,  or  his  represi 
tive,  on  application  and  sutfU-ient  cause  shown,  at  any 
before  flnaf  judgmeut,  must  be  allowed  to  defend  theaci 
and,  except  in  an.  action  for  divorce,  or  wherein  the  ooot. 
is  expressly  prescribed  by  law,  the  defendant,  or  his  re] 
sentative,  must,  in  like  manner,  upon  gvMul  cause  shown,  i 
upon  just  terms,  be  idlowed  to  defend,  aft.er  Hnal  judgmi 
at  any  time  witnin  one  year  after  personal  service  of  wril 
notice  therof  ;  or,  if  such  a  notice  hius  not  been  served,  wil 
seven  years  after  the  filing  of  the  judffment-roll.     Iftiio 
fence  is  sucoessful,  and  the  judj^ement,  or  ajiy  part 
has  been  collected  or  otherwise  enforced,  such  resttt 

thereupon  be  compelled,  us  the  court  direota  ;  but  tl 

projiorty,  sold,  to  a  purchaser  in  good  faith,  pursuant . 
rection  contained  in  the  judtiuent,  or  In' virtue  of  am 
tion  issued  upon  the  same,  shall  not  be  affected  thereby. 

TITLE  II. 

Parties  to  an  action. 

KamoLt  I.  Pftrtieui  generally. 

2.  Parties  seTorally  liable. 

3.  Partien  proaecmiiiK  and  derending  as  poor  pereODA 

4.  lofant  plaiuiiffs  ami  defemianu, 

ARTICLE  FIRST. 
Partees  OSCnCRALLT. 


I  446.  Who    may   be   joined    as 

Jlnintltf!i. 
.;  as  derendanlH. 
448.  Parties  united  in  Inlerent, 
when  lo  bn  joined  ;  when 
one  or  more  may  sua  or 
defend  for  the  whole. 
4(0.  Truateo  of  exprei<i  tnifil, 
etCimayHiiPwilhont  p>T- 
lon      beneflrstnlly     Inier- 


exted. 

i  450.  When  married  woidmI 
partT. 

461.  \Vhen    defnndant    or 

hlH  name  is  unknown] 

462.  When  court  to  docliUi 

Iroversy,  ortoor 

liartlos  to  bo  bro 

4.V1.  Siipplomenlal  Hiir 


__     persons ^_ 

Son,    and  iu  obtaiiiinj;^  the  jiiit]_'riieiit  deiiiutKien,  may  be 
led  as  plaintilTs,  except  lis  olhorwisc  expressly  prcHoribeil 
this  aeU 
tN.  Y.44'3;  SN.Y.Supp.  189. 

44T.  Any  person  niny  be  muck-  a  defendant  who  has, 

Claims  an  interest  in  the  ctjniroversy,  adverse  to  the  plain- 

or  who  is  u  neeessury  piirty  defendant,  for  the  complete 

jrniiiiation  or  settlement  of  acpiestion  involved  therein; 

;pt  as  otherwise  expressly  pi-escribed  in  this  actv 

Y.  SUteRep.  360;  47  Huu,230. 

448,  Of  the  parties  to  the  action,  those  wlio  are  united 
jterestmust  be  joined  as  plaintifTs  or  defcndiints,  except  as 
•rvvise  expressly  prcscriliod  in  this  act.     But  if  the  consent 
__'auy   one,  who  ought  to  be  joiru'd  iis  ii.  pluiiititT,  cannot  be 
ohtaiiied,  he  niav  be  made  a  dL-reiuiant,  the  reason  therefor 
ing  staled  iu  the  eoniplaiiit.     And  wlieie  the  iniestiun  is  one 
.common  or  general  interpst  of  many  persons ;  or  where 
i  persons,  who  might  be  made  parties,  are  verv  niunerou.s, 
*,  it  may  be  inipraetitable  to  bring  them  alf  before  the 
rt,  one  or  more  may  sue  or  defend  for  the  beoeflt  of  all, 

44©.  r.-!in'd  1S77.]    Every  action  must  be  prosecuted  in 
tnaine  of  the  real  party  iu  interest,  except  that  an  execu- 

or  administrator,  a  trustee  of  an  express  ti-iist,  or  a  jjer- 
i  expressly  authorized  by  statute,  may  suej  without  ji(Hniut; 
with  hnn  the  person  for  whose  benetit  the  action  is  pr<iKeeutrm]. 
person,  with  whom  or  in  whose  name,  a  contract  is  made 

tlie  beneUt  of  another,  is  a  trustee  of  au  express  trust, 

lia  the  meuuiug  of  this  section, 
p.  77  ;  Id.  84.1 ;  53  Hun, 91. 129  N.  Y.  237.  1»8  N.  Y.  fi55. 

450.  lAnt'd  1877,  1879,  18!>0.]  In  an  action  or  special  pro- 
"ing  a  nmrried  woman  iippears,  prosecutes  or  defends 
ae  or  joined  with  other  parties  as  if  she  wim  single.  It  is 
i  necessary  or  proj)er  to  join  her  husband  with  her  as  a  par- 
lin  any  action  or  special  proceeding  affecting  her  separate 
oerty.  The  hu.sband  is  not  a  necessjiry  or  proper  party  to  an 
tion  or  special  proceeding  to  recover  damages  to  the  person, 
»te  or  character  of  his  wife,  and  nil  sums  thutmav  be  re- 
^  ?ered  iu  sufh  action  or  special  proceeditif^s  shall  be  the  sepa- 
ite  properly  of  the  wife.  The  busljuud  is  not  a  necessary  or 
proper  party  Ui  an  action  or  special  proceeding  to  recover 
damages  to  the  person,  estate  or  ehunictcr  of  another  on  ac- 
count of  the  wrongful  acts  of  his  wifa  ooinmitted  without  bis 
Jjisti^atiou. 

B§  461.  lAm^d  1870.]  'WTicre  the  plaintiff  js  ignorant  of 
^fte  name  or  part  of  the  mime  of  a  defendant,  he  iiiay  desig-- 
[Rate  that  defendant,  in  the  summons,  and  in  any  other  pro- 
ccis  or  proceeding'  in  the  action,  by  a  fictitious  naVtie,  or  by  as 
much  oi  his  name  as  is  known,  adding  a  description,  identify- 
ing'the  person  intended.  "IVhcre  the  plaiutiH  demands  judff- 
ment  against  an  unknown  persi^m,  he  may  designate  that 
person  as  unknown,  adding  a  description,  tending  to  identify 
Dim.  In  either  cn.se,  the  person  intended  is  thereujion  regard- 
ed as  a  defendant  in  the  action,  and  as  sulltciently  described 
therein,  for  all  purposes,  including  service  of  the  siuiniions,  us 
prescribed  in  article  second  of  the  lust  title,  l^'heu  the  name, 
•  the  remainder  of  the  trauie,  or  the  person,  becoDies  known, 
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PARTIES  SEVERALLY  LIABLE. 


flTK.  T.322: 
Id.    S99;  9S 
Id.  2S9. 
18    Abb.   N. 
C.  ISO. 
<7  Hud,  219 1 
60  J d.  230. 
18N.r.Stat« 
Rep.  799. 
6S  N.Y.  Sup- 
er. Ct.  (J.  & 
8.)  352. 
ZSN.Y.SUte 

IMN.T.SSS. 


«  CiT.   Pro. 
23«. 


M  Hn«,  268; 
lis  Id.  2QG, 


an  order  must  bo  inuile  by  the  court,  upon  such 
such  U'rmsii.sil  [iresoribes,  th;it  the  ]>ri>c4?t'diiijisiiln.'ii(ly  t 
be  deemed   ameaded,  by  the  insertion  of  the  tnw 
place  of  the  lielitious  name  or  part  <if  a  name,  on 
nation  us  an  unknown  person  ;  und  that  all  sue 
ceedings  be  taken  uuder  the  true  name. 

§  452.  The  court  may  determine  the  controversy,! 
tween  the  psirties  before  ft,  where  it  can  do  .so  without  ji 
dice  to  the  rights  of  others,  or  by  saving  their  rifihts;  but « 
a  complete  determination  of  tlie  controversy  cannot  hti 
without  the  presenceof  other  purties,  the  court  uiustrf 
them  to  he  brought  in.     And  where  aperfion,  not  a  pai 
the  action,  has  an  interest  in  the  subject  tiiereof,  or  iti 
property',  the  title  to  which  may  in  any  manner  be  all«r 
by  the  judg^ment,  and   makes  application  to  tJie  court  I 
triade  s.  party,  it  must  direct  him  to  be  brought  in  *■■ 
proper  amendment. 
Rep.  078;  27  Id.  302;  3*  Id.  35t;  123N,Y.M2. 127  Id.  453. 

§  463.  [ylni'd]877.]    Wlicre  the  court  directs  a  ii«l( 
fendant  to  be  brought  in,  and  the  order  is  not  made  u|)a 
own  application,  a  supplemental  summons  must  be  H 
directed  to  him.  and  in  the  same  form  as  an  origiaal  < 
mons  ;  except  that,  in  the  body  thereof,  it  must  reqirili 
dcfenrlimt  to  iinswer  the  ori^niil  or  the  amended  comiit 
and  the  .supnlementiil  complamt,  or  either  of  them,  as  thftl 
requires.     And  cijcli  provisinii  of  thii*  chapter,  relating  tal 
sonal  ser\Mce,  oru  wibsMlnte  for  persona!   service  of  aiKT 
naJ  Bummous,  applies  to  Huoh  a  supplemental  summoiui. 


ARTICLE  SECOND. 

PaBTIES  BBVERAiLY  LIABLK. 


I  4M. 


Persons  linhle  for  the  same 
demnnd  may  be  ^ued  to- 
gether. 

Iterondnnl  bo  Hiied  may 
apply  for  iiny  rehef. 


?  4-50.  Proceedinna     in 

»enin!i|  defeadMlili 
Ally  Imhle. 
467.  Application  of  this! 
to  defendants  Jotol 
nblc. 


8  454.  [.-Im'ff  ISTI.T  Two  or  more  pci-sons,  sever 
able  upon  the  same  written  instnmient.  iiicludiu;^  the  [ 
to  a  bill  of  exchant^e  or  a  promissory  note,  whether  th«  I 
is  brouffht  upon  the  instruinetit,  or  Ijy  a  party  thereto  ' 
cover  again.st  other  parties  liable  over  to  nim.  may.  all  r. 
of  them,'  be  included  a.s  defendants  in  the  same  actioD,  I 
the  option  uf  the  plaintilT. 

§  455.  The  joinder  of  a  person,  a.>i  defendant  in  an  ( 
with  another  perstm,  a-s  prescribed  in  the  last  section,  d<i 
aiTect  his  right  to  any  order  or  other  relief,  to  which  liel 
have   been  entitled,  if  he  had  been    separately  sued 
action. 

§  456.  Where  a  summims,  issued  agiiinst  two  or  i 
fendatits,  alleged  to  be  severally  liable,  is  served  upoaj 
but  not  upon  all  of  them,  the  j.laintilT  may  proceed  tm 
those  upon  whom  it  is  served,  ius  if  they  were  the  only  dj 
ants  named  thereiu.  Where  it  is  served  upon  all  of  theri 
plninlifT  may  take  judcrment  against  one  or  more  nf  f 
where  he  would  be  entitled  1*>  judfrtilienl,  if  the  uctim 
against  liiin  or  them  alone.  Where  judtnnent  is  so  tak« 
clerk  must,  up<ju  the   plaiutifl"'s  application,  enter  an  r 


-va 


ing  that  thf!  aotion  be  severed,  and  thnt  thp  plaintiff 
iroceed  ajfairist  tlie  other  defendants.  lu  uny  Bubve- 
procccdiuf,'.  Ilie  pl»inti(T  may  u§e,  t.opctl)er  with  a  cer- 
Dopy  of  such  lui  order,  a  copy  "f  a j'Bper  fonstituting  a 
>f   the  judginent-roll,  with  fiko  erfect  us  it  it  was  the 

67.  The  last  three  sections  do  not  affect  a  defence  or 

Dbjeclion  of  a  defendant,  prowtnfr  "'d  "f  the  failure  to 
the  action  twiv  or  more  persons  jointly  liable  ;  and,  as 
s  the  other  parties  to  the  action,  p«-i-sons  jointly  liable 

gardej  as  one  party,  for  everv  purpose  contemplated 

Be  sections. 

ARTICLE  THIRD. 
ERs  PRosECimNO  ANO  Dr.FEm)iNa  ab  Foob  Pbrsons- 

I  463.  When  rfefendant  m»y 
petitinn  to  defoiid  a.><  a 
poor  person. 

404.  Content  >irp<>t.itlnQ. 

4<>.'>.  Proceeilin((n  tliereon, 

VWk  Appent,  when  party  prose- 
cutes iirdefeDd»iu!  a  poor 
person. 

4fi7.  Contain  fnvorof petitioner. 


l»OOR  PERSONS. 


49  NY.  Sup- 
er. €t.  {J.  & 
S.)U&. 


Who  may  petition  for 
l«a»e  lo  prosecute  tu  n 
poor  person. 

Contents  of  petition. 

^hen  and  bow  leave  grant- 
ed. 

Hot  liable  for  coeta  and 
feea. 

When  leave  may  be  an- 
nulled. 

158,  r-4w'rf1.«fll.] 

A  poor  person,  \vh<>tln'r  un  udidt  nr  inliint,  not  being 
Qity  to  sue.  who  uilcgrcs  that  he  has  a  ciiiisc  of  ticlinn 
iBt  another  person,  may  apply  iiy  in-titinn  (n  llie  court  in 
i  Ihc  action  is  pending,  or  ill  wlijcli  it  is  intended  to  be 
fht,  for  leiivc  lo  prosecute  as  a  \nH\y  person,  and  to  have 
torney  and  conn.sel  as-sitpied  to  conduct  his  aclion. 

150.  iAm-'d  1891.1 

The  |>ctitioo  mu.st  stote  : 
tTie  nature  of  the  action  brought  or  intended  to  be 
fht. 

That  the  applicant  is  not  worth  one  hundred  dollars 
Bs  the  wearinj;  apparel  nud  fiiriiitiire  necessary  for  him- 
nd  his  family,  and  thi'  subject  matter  of  tho  aclion. 
nnst  be  verified  Ity  the  iiy>plipant's  fitfldrivit.  unless  the 
cant  is  an  infnnt  under  (lie  afje  of  fourteen  years,  and  in 
sasc  by  the  afTldavit  of  his  gnJardian  appoitited  in  said 
J,  and  snpportcfl  by  a  crrliflcute  of  a  counscllor-at-law  to 
ITect  that  he  has  examined  the  case  and  i-s  of  tho  opinion 
the  applicant  lias  a  }^ikk1  cause  of  action. 

460.  The  court  to  which  the  petition  is  presented.  If    4»N.Y.  Sup- 
led  of  the  truth  of  the  facts  allcKort,  and  that  the  appli-   er.  Ct.  J.  & 
basagood  cause  of  action,  may,  by  order,  admit  bun  to   °->"°- 
Scute  as  a  poor  pci'son.  and  assl^   to  hinj  an  attorney 
coun.sel  to  pro.secute  his  action,  who  must  act  therein 
out  compensation. 

461.  A  person  so  admitted,  may  prosecute  his  action, 
>ut  paying  feea  to  any  officer;  and  he  shall  not  be  pre- 
^d  from  prosecutinfi  tiie  same,  by  reason  of  his  being 
I  for  the  costs  of  a  former  action,  brought  by  him  a^Jnst 
fame  defendant,  [and]  if  judgment  is  rendered  against 
or  his  compluinl  is  dismissed,  costs  shall  not  be  awarded 
ist  him. 

462.  If  a  person  so  admitted  is  guilty  of  improper  con- 
in  the  prosecut/on  oAii's  action,  or  nf  wilful  or  unnecev 
rielay,  the  court  may,  in  its  discretion,  unniil  the  order 
ting  hull  to  proxeviite  as  a  prtnr  person  ;  and  he  sha-W 
ft-ei-  Ik  ilf-privedofaU  I  he  privilegvs  conferred  tlicveby. 


i.T.sao. 


S8  Han,  301. 


IHFAUT  PART1E8L 

^468.  Ad.'     '     •  ■  . 
or  mterest.  in  ■ 

tbeoHirt,  in  wi:  .      j  ■ 

the  aotioo  as  a  puur  |)ersi>u,  auU  Lo  tiavc  au  ittUi 
counsel  assigned  to  conduct  his  defence. 

55  4G4.  The  [jetitinn  must  contiun  the  some  mil 
spectiufT  the  aliility  of  the  [K'tilioner,  rwiutred  tobe< 
in  a  petition  for  leave  to  pnisecute  as  a  pix)r  penol 
must  he  supported  by  a  similar  certificate,  relati 
defeacc 

§  4&&.  Theprovisjonsof  this  article,  relatinjr tot 
to  be  made  upon  an  applicution  for  leave  to  prosrt 
poor  person,  and  the  proceedings  subsequent  theretoi 
the  order  and  subsequent  proceedings,  upouaua{^Hi 
leave  to  defend  as  a  poor  person. 

§  460.  An  order,  made  as  prescribed  m  thw  art 
not  authorize  the  petitioner  to  take  or  mamtain  an 
a  poor  |}ersi>n  .  but  where  an  appeal  is  taken  by  thi 
party,  the  order  is  applicable,  ia  favor  of  the"  peti 
respondent  In  the  appeal. 

§  467.  "Where  costs  are  awarded  in  favor  of 
who  has  been  admiltctl  to  prosecute  or  defptiri  tvh 
son.  a.s  prescribed  ni  this  article,  they  rrn. 
his  attj)rney.  when  collected  from  the  a<l' 
tributed  aiiiong  the  attorney  and  counsel  ii..  .^_.„  ! 
person,  as  the  court  directs. 

ARTICLE  FOTTRTH. 
Infant  Plaintiffs  ams  DBFENBAsra 


2  4e8.  biRht  of  infant  to   briog 
action. 

469.  Unnrdiftn  for  infaDl  plain- 

tifTinu- 1  be  appointed. 

470.  Applinnilon  therefor. 

471.  Applivniion     for    appolnt- 

nipnt  "f  guardlun  for  in- 
fant defendant. 

472.  Oiinrdinn,  how  Appoinled. 

Clerk,  when  lo  »n(. 

473.  OURrdian    for    absent    in- 


fant d<*rendui 

i  474.  OuArdlaa   not, 

pioperty    am 

given. 

476.  Security. 
47<J.  Last  two  Beet 

apply  to  gel 
Inn. 

477.  Liability    of^ 

guardian  Am 


XT  Abb.  N. 
C.  425. 


4«  N.Y.  Sup- 
er-Ct.  (J.  <t 
8.)  210. 
17  Abb.    N. 

o.  set. 


17    Abb.    N. 
O.  391. 
17HU0,  643. 


'T    Abb,  N. 

Ill». 

5»  X  y.  M. 


§  468.  Where  an  infant  has  a  right  of  actio) 
titled  to  maintain  an  action  thereon  ;  and  the  sam 
be  deferred  or  deluyeel,  on  account  of  bis  infancy. 

§  469.  [Afn'd\fS^^.] 

Boforc  a  mmmons  is  imiied  in  the  name  of  an  inl 
n  rutnp'-t«nt  ami  rfj<pnn!<ibl«i  (icrHon  rnTL't  lie  appointed! 
hip  (tiiBrdian  for  tho  p<irpow  of  the  ai'lion,  wlin  Rhall  bft 
for  thfl  oosiH  tlierent.  exr^ept  wliPre  snpli  infant  pnwponll 
person  b«  provided  for  iindpr  iwiHlon  four  hundred  and 
this  act,  in  wlijcli  c«He  Hecurity  for  eosls  shall  not  be  re<i| 

S  470.  The  guartlinn  must  be  appointed  iiix»n  t 
tio'n  of  the  inl'aut,  if  lio  is  of  the  tige  of  fourtea 
upwards  ;  or,  if  he  in  iiihUt  Miut  utre,  ufxiu  tlie  ap{ 
his  Rencrul  or  testainiMiliiry  tiUHi-dlan,  if  he  has  o 
relative  or  fricniL  If  ll»'  npplioiilion  in  miidc  by  q 
friend,  notice  therenf  miis(.  Ih-  trivcu  to  lii»  pene: 
mentary  E!iiiir'liiin,  if  !»«•  hits  ime  ;  or,  if  he  has 
pei-si>n  vviLli  wUmui  Ihv  iiiruiit  nsKlfs. 

g  471.  {Am'il  1S7I1.]    Aiiiiifunt  (lefciidaut 
pear  by  g-iiiirdiuii.  who  ""i"'  '"■  u  i-ompoteiit  and 
peison]  uppoinU'd  viimu  llio  »»vvVu-a\vv>u  i.t  We  "^ 


INFANT  PARTIES. 


f  fourteen  j'ears,  or  upwards,  and  applies  within 
{ after  pei-sonal  service  of  tin?  KUtnmntiK,  or  after 
eof  is  complete,  as  prescribed  in  s<:M.-tiun  four  hun- 
rty-one  of  this  uot ;  or,  if  lie  is  under  tlint  age,  or 
.o  apply,  ujjrin  the  application  uf  uiiy  other  party 
1,  or  tit  a  relative  or  frienU  of  the  intiiiit.  Where 
-Ion  is  made  by  a  person,  otber  th:m  the  infant, 
of  must  be  given  to  his  geucnil  or  tcstanientury 
he  has  one  within  the  State ;  or,  if  he  has  none,  to 
liinself,  if  he  is  of  the  agre  ol  fourteen  years,  or 
id  within  the  State ;  or,  if  he  is  under  that  age, 
he  ytate,  to  the  person  with  whom  he  resides. 

AttVd  1879.]  The  court  in  which  the  action  is 
a  iudpe  thereof,  or,  if  the  action  is  broufiht  la  the 


irt,  the  county  imif^e  of  the  eoiiiity  where  the   306. 

ible,  may  apixiint  a  p 

cJaintiff  or  aefeudaDt,  ob  prescribed  iu  this  article. 


34Han,«l. 

Civ.   Pro. 


ible,  may  apixiint  a  jrimrdiaa  ad   litem  for  an 
olaintiff  or  aefeudaDt,  ob  prescribed  iu  thisartic 
jst  act  in  that  capacity  for  au  iufant  defendant, 


nirt  or  the  judpe  nppointK  him.  No  person,  other 
rk,  shall  be  appointed  a  puardinti  ad  litem,  unless 
consent,  duly  acknowledged,  is  produced  to  the 
ge  lauking  the  upixjinttneat. 

.4m'fn877, 18.90.]  Where  an  infant  defendant  re-  IsiN.r.oa 
he  State  or  resides  within  thi>  SI  ate  and  is  tenip»i- 
;,  therefrom,  the  court'  may,  in  Hn  discretion,  make 
ignatinof  u  person  to  be  his  guardian  ad  lit  em,  unless 
oiic  in  his  behalf,  procures  such  a  ffiiii-rdian  to  bo 
as  prcscril)ed  in  the  la.st  two  sceli^ms,  within  a 
le  after  service  of  a  copy  of  the  order.  The  court 
)eoial  directions  iu  the  order,  respecting-  the  scr- 
',  which  may  be  upon  the  infant.  The  summon 9 
ved  by  delivering;  a  copy  to  the  guardian  so  nn- 
h  like  effect  as  where  a  summon.s  Is  served  vvith- 
e  u()on  an  adult  defendant,  pui-suant  to  an  order 
pose,  granted  as  prescribed  in  section  four  hun- 
irty-eight  of  this  act ;  except  that  the  time  to  ap- 
ver  is  twenty  days  after  the  service  of  the  sum- 
u.ve  of  the  day  of  service. 

Sxcept  in  &  case  where  it  is  otherwise  sjwciully 
3y  law,  a  prnardian,  appointed  fur  an  infant,  aa 
n  this  article,  shall  not  be  permitted  to  receive 
roperty  of  the  iu/aut,  other  than  costs  and  ejc- 
vpd  to  the  guardian  by  the  court,  until  he  has 
?nt  security,  approved  by  a  judge  of  the  court,  or 
we,  to  account  lur  and  apply  the  same,  under  the 
uie  court. 

rhe  security  must  be  a  bond  to  the  infant,  in  such 
lie  judjre  directs,  not  leas  than  twice  the  sum,  or 

the  projierty,  to  be  received,  executed  by  the 
td  at  least  two  sureties  approved  by  the  judKC, 
the  office  <if  the  clerk.     The  ini'mit.  oi-  any   other 

action,  may  afterwards  a|jply  for  an  order,  (h- 
K  bond  to  be  given,  with  an  increased  penalty  ;  or 
ly  so  direct,  of  il«  own  motion. 

!1ie  la-st  two  sections  do  not  apply  to  the  general 
the  infant,  who  has  J«en  amminted  his  guardian    q  jgi 
prescribed  in  this  article  ;  but  the  court  may,  at 
Buirc  the  general  guardiuu  to  give  addutioaal. 


17  Abfi 


nuirc  ti 


d 


DEMURRER. 


I 


3sHiin,4l9. 
11BN.Y.348. 
136N.Y.656. 


SI  Hun,  301. 
13  Daly,  302. 

SB  Hun,  307. 
13  D«ly,  302. 


31  Hua.Sol; 
33  Id.  419. 


81  N.Y.  Sup- 
er. Ct  (J.  4 

8.)  88. 

laN.r.sute 

Rep.  M3. 
138  N.  Y.  «. 


N.  Y.  4fi 


^  488.  lAm'd  1877.]  The  defendant  may  demur  to  thn 
complaint,  where  one  nr  more  of  the  following  objectKW 
thereto  appear  upou  the  (ace  thereof. 

1.  That  the  court  hua  not  jurisdiction  of  the  person  oftliir 
defendant. 

2.  That  the  court  bus  not  jurisdiction  of  the  subject  of  liWi 
action. 

3.  That  the  plaintifT  has  not  legul  capacity  to  sue. 

4.  Thiit  there  i.s  another  action  pentling-  between  thi 
parties,  for  the  siirno  ciiiiae. 

5.  Thfit  there  is  a  misjoinder  of  parties  plaintiff, 
f'l.  That  there  is  a  defect  of  parties,  plaintitf  or  defendant 
7.  Tlisit.  causes  of  notion  have  been  iinni\)perly  united. 

H.  Tiiat  the  complaint  does  not  state  rauts  sufficient  to  oat 
stitute  a  cause  of  iietion. 
«;  489.  [nejM-itlM  1877.] 

§  490.  [.-1in'<i  1.S77.]  The  demurrer  must  distinct-ly  specify 
the  objectiima  to  the  complaint  ;  othcrwiHo  it  inay'lic  disre' 
gavded.  An  objection,  tukcn  utiiler  subdivision  first,  secflod, 
fourth  ur  eif^hth  of  .section  four  hundred  and  eijrhty-eijjlitof 
this  act,  may  be  stilled  in  thf  lanjiiiiiKC  of  the  subdivision; 
an  objection,  taken  under  either  of  the  other  subflivisioife 
must  point  out  specilicalty  the  particulur  defect   relied  ujxm 

§491.  [Repealed.     1877.) 

§  492.  The  defendant  may  demur  to  the  whole  complaint 
or  to  one  or  more  .sei»aratc  cau.ses  of  action,  stuted  therein. 
In  the  latter  case,  he  may  answer  tlie  causes  of  action  out  de- 
murred bo. 

§  493.  The  defeudant  may  also  demur  to  the  reply,  or  to 

a  separate  traverse  to,  or  avoidance  of,  a  defence  or  ooua- 
terclaim,  contained  iu  the  reply,  on  the  ground  thutitislO' 
sufficient  in  law,  upon  the  face  thereof.  *    " 

^  494.  The  plaintiff  may  demur  to  a  counterclaim  or  a  dr 
fence  consistinif  of  new  matter,  contained  in  the  answer, « 
the  ground   that  it  is  insufflcient  ia  law,  upon  the  face  thereoL 

S  495.  [.-Im'fjJ  1877.]  The  plruntiff  may  also  demur  to* 
countereliiini,  ujxin  which  the  defendant  demands  an  afSnna' 
tive  judormcnt,  where  one  or  more  of  the  fol lowing  objeclioBi 
thereto,  appear  on  the  face  of  the  couutcrclaun  : 

1.  That  the  court  has  not  juri.sdictiou  of  the  subject  thereat 

2.  That  the  defendant  has  not  legal  capacity  to  recover 
upon  the  same, 

S.  That  there  is  another  action  pendiug  between  the 
parties,  for  the  same  ciiuse, 

4.  That  the  couuterfUiiui  is  not  of  the  character  specified  in 
section  Ave  hundred  undone  of  this  net. 

5.  That  the  ouunlcrclaini  dues  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

g  496.  [.-hn"'f  1877,]  A  demurrer,  tulccn  under  the  iolt 
section,  niu.st  distuictly  specify  the  objections  to  the  counte^ 
claim  ;  otherwise  it  may  be  disregarded.  The  aiude  of  spec*- 
fyiag  the  objections  is  the  same,  as  where  a  demurrer  is  tAkO 
to  a  comphiint. 

,§  497.  [Am'd  1877.]    Upon  the  decision  of  a  demurrer, 
either  at  a  general  or  special  ti'rm,  ov  vu  V\itt  cout\,  ot  w 
the  ixiurt  may,  ia  its  discToViou,  aWow  vV«  ^lurv.^  "ia. 


\^&-iV3l 


lead  anew  or  amend,  upon  sucb  terms  iis  are  just.  If  a  dc- 
urrcr  to  a  ctimplaint  is  ullowed,  becuuse  two  or  more  causes 
I  action  have  becu  itiiproperly  united,  the  court  may,  in  its 
jretiiin,  and  upon  suoh  terms  as  are  just,  direct  tout  the 
tioii  be  divided  into  as  mauy  actions  as  are  newssiiry 
'  the  proper  determiuation  of  the  causes  of  uction  therein 
»ted. 

_  S  498.  lAni'd  18TT.]    Where  any  of  the  nmtters  enumer-  34  Hun. . 

^ted  in  section  four  hundred  and  ei^rhty-eijrht  of  this  act  as  li»N.\.j 

gTtvundsof  domiiiTer.  do  not  uppfir  on  the  face  of  the  com-  USM.Y.  M. 

^luint,  the  objection  riiay  be  taken  by  answer.  13*"'  >'•  Y.  M. 

§  499.  If  such  an  objection  is  not  taken,  either  by  demur-  2«  Hun,  107; 

Br  or  answer,  the  defendant  is  deemed  to  have  waived  it ;  31    Id.   ftfl«. 

Bcept  the  objection  to  the  jurisdiction  of  the  cour^  or  the  '^^•^•-j"^ 

bjectiou  that  the  complaint  does  not  state  facts  sumcient  to  s[\xq« 

pnstitutc  a  cause  of  action.  l.'tANYtfk 

iHi  Y.  &»;  108  Id.  Ub:  lll»Id.34«:  122  Id.  031. 

ARnCLE  THIRD. 
Answer. 


ISOO.  Answer  ;  what  to  cootaio. 
IBOl.  Coiintercl»im  defined. 
502.  Kiilea  rf  si»rtinKtlieallow- 

ance  ol  c'oiinlorclRiraa. 
508.  Jiid(?mont,  when   demand 
»iid  eounc«rolAlm  art-  eq- 
ual or  un«qaal. 
60*.  Id. ;  for  •ffiriTi»tiTfi  relief. 
605.  Coun»orcl«im,    wlien     de- 
fendanl  is  utied  in  a  rep- 
rosentiilive  riAparity. 
Id.;    whtMi   plHlntiff  is  an 
execuUif  or   Adminlstra- 
lor. 
iJefendant  may  Interpose 
deveral  defences  or  uooD- 


terolalma ;  mies  relating 

thereto. 
i  a(».  PHrlial  defenrest. 

5(111.  When  defeiidaot  to  de- 
mand nIfirmatiTe  Judg- 
ment. 

Sll.  When  pl«Rdln^a  admfl 
part  nrplainlitTs  claim  to 
be  JiiNt,  acllou  may  be 
ffevi^rod,  ©to. 

M2.  'IiKti^munt  where  counter- 
flaim  only  la  iaterponed 
for  loss  thun  plaintiff's 
rialm. 

SIS.  Dilatory  defenoea  to  be 
verified. 


33  Hqd.IM. 
UN.YAuue 
Kep.  86. 


§  50O.  [jlm'dl877.]    The  answer  of  the  defendant  must 
inttun  : 
N.  Y.  160.  mId.^^8. 

1.  A  jjeuend  or  specific  denial  of  each  material  allegation 
of  the  complaint  eotitn)vert«d  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sulficieut  t»i  form  a  belief. 

2.  A  statement  of  any  new  matter  constitutiuR  a  defence   6N.Y.  Bupp 
or  crninterclaim,  in  ortUnary  and  concise   language,  without    ^^• 
repetition. 

S  501.  [Am'd  1877.]    The  counterclaim,  specifled  in  the  **|5?"'i*** 
last  section,  must  t«nd,  in  some  way,  to  djmini.sfa  or  defeat   'fi„  ^^" 
the  plaintiti  s  recovery,  and  must  be  one  of  tlie  following 
causes  of  action  against  the  plaintiff,  or,  in  a  proper  case, 
agtiinst  the  person  whom  he  represents,  and  in  favor  of  the 
defendant,   or  of   one  or  moi'e  defendantvH,   between  whom 
oud  the  plaintiff  a  separate  judgment  nu^  be  had  m  the 
action  : 
83  Abb.  N.  C.  80.  138  Id.  68.  132  N  Y.  ilt. 

1.  A  cause  of  action,  arising  out  of  the  ciintraot  or  transact-   *'  Hun.SW, 
ion  ^^t  forth  in  the  complaint  as  the  IVmndatioa  of  the  plain- 

tifTfi  tH  I'ln,  or  r»innei'icil  wi'h  th<'  subject  i)f  the  ae.Uou. 

2.  Jn:  ua.hntion    >ii  «in'r.a{'t„tiij\,  iitjiei;  ^qautveiot,  sicViWH't-  o«k 
con(,rui,'t,:ejiistiiig  a^  f^v  v.NWini;nvef>ipi,.t.of,V.h^  aot'iOR. 


SiN.Y.SlHte 
Kep.  fiA3. 


Dig.  S3S. 
6  Civ.    Pro. 
280. 

4.1  Hun,fi21 
15  N.  Y. 
SMt«  Rep. 
134. 


V-^e 


k«. 


lOO  ANSWER.  S§  503-5« 

55  502.  ].4m'ci  1S77.]  But  the  counterclaim,  spccifled 
ftubflivision  !ieco«id  of  the  last  iieetion,  is  subject  to  the  folia 
ing  rules  : 

1.  ir  the  action  is  foundert  ujxin  a  conti-act,  which  husi 
assigned  by  the  party  thi'retfi,  nlher  than  a  neffotiu.ble  pro 
issory  note  tirbilfof  t*xchiiiif"e,  a  demand,  existing:  agriiinstt 
iiarly  tliereto,  lit"  an  tuwi^iiee  nf  the  contract,  at  the  lim«?   . , 
the  iLssigtiment  thereof,  and   bolotigiag  to  U»e   defendant,  iaj 
good   faith,  l)ffi>re  notice  of   tht  assijiutiieiit,  must  be  alli>\iVi!dj 
us  a  couuterclaiui,  to  the  uinouiitof  the  pJuiutiiTs  deniuod,  i' 
it  might  huve  l>eeti  so  allowed   against   the  party,   or  tb 
assignee,  wliilc  the  contract  beloacfed  to  him. 

2.  If  the  action  is  upon  a  neofritiablt^  promissory  note  or  bill 
of  exchange,  which  has  been  assi^rned  tii  the  ])laiutifT  after  it 
becume  due,  a  demand,  existing  a^anist  a  person  who  assign- 
ed i>r  tninsferrcd  it,  after  it  bwtinie  due,  must  be  allowed  Ml 
a  count«i'claiin,  to  the  amount  of  the  phiintilTs  demand,  if  it  J 
might  have  been  so  allowed  against  the  assignor,  while  tba  j 
note  Of  bill  belonged  to  him. 

a.  If  the  plaintifT  is  a  trustee  for  another,  or  if  the  action  ilJ 
in  the   name  of   a  plaintiff,  who  has  no  actual   interest  in  the] 
contract  u|ion   which  it  is   founded,  a  ilciiiund   a^^ainst  tht{ 
plaratilf  shidi  not  !«■  allo\vi*rt  its  a  counterclaim  ;  but  so  nuioh 
of  a  demand  existing  ngaiast  the  person  whom  he  representt^-j 
or  for  whose  benellt  the  action  is  brought,  a-s  will  satisfy  tliel 
plaintiff's,  demand,  must  I>e  allowed  as  a  counterclaim,  if  it 
jnight  have  been  so  allowed  in  an  uctiou  brought   by  the  per 
Bon  beneficially  interested. 

§  603    [Amhi  1877.)    Where  a  counterclaim  is  establisl 
etl,  which  equals  the  plaintiff's  demand,  the  judgment  ram 
be  in   favor  of  the  defendant.     Where  it  is  less  than  the  ' 
plaintiff's  demand,  the  plaintifT  must  have  judgment  for  the 
residue  only.     Wliere  it  exceeds  the  plaintifTs  demand,  the 
defendant  must  have  judgment  for  tlic  excess,' or  so  muohi 
thereof  as  is  due  from  the  plaintiff.     Where  part  of  the  ex-f 
cess  is  not  due  from  the  plaintiff,  the  judgment  tines  not 
prejudice  the  defendant's  right  to  recover,  from  another  pei^ 
son,  so  much  thereof  aa  the  judgment  docs  not  cancel. 

§  504,  In  a  case  not  specified  in  the  last  section,  where  a 
countprclaim  is  established,  which  entitles  the  defendant  to 
an  afflrmative  judgment,  demanded  in  the  answer,  judgment 
must  be  rendered  for  the  defendant  accordingly. 

§  505.  In  an  action  against  un  executor  or  nn  adminis- 
trator, or  other  person  sued  in  a  representative  capacity,  the 
defendant  may  set  forth,  ns  a  eouatcrclaim,  a  demand  belong- 
ingtothe  decedent,  or  other  perst>n  whom  he  repres«^nts,  where 
the  person  so  represented  would  have  been  entitled  to  aet 
forth  the  same,  in  an  action  against  him. 

§  603.  In  an  action  brought  by  an  executor  or  adminis- 
trator, in  his  representative  capacity,  a  demand  against,  the 
decedent,  belonging,  at  the  time  of  lus  death,  to  the  defend- 
ant,, may  be  sot  forth  by  the  defendant  as  ii  oount-eivlaim,  a» 
if  the  action  had  Ijcen  brought  by  the  decedent  in  his  life-time; 
and,  if  a  haJance  is  fnuiid  to  be  due  to  the  defendant,  judg- 
morkt-inust  bo  reiidcretl  therefor  ngi»in;;i:  .the  plaintiff.^in  hq 
:WpN«.seiitat<vyciq)awt.,'.  Exioutitm  run  be  issiied-usx)o  sucl 
a^uiigracat;  (vbIv  iA^  a  <iusc.  wlier<!  i;.'CiM!d  be  issn^-d  upon  ? 
,titdgftietit,°ib'anacttoD  ikgamst  the  executor  or  administrator 


507-514 


REPLY. 


101 


^  507.  [Am'd  1879,1  A  tlefendunt  may  set  forth,  in  his  39  Hun, ««. 
iswer,  as  inttny  defences  or  eouiit«Toluiins,  or  twith,  as  he 
whether  thev  are  such  iis  were  formerly  ileiiimiiiialed 
_  J  or  equitiibfe.  Each  defence  or  eounterclaim  inusl  be 
fpamt-ely  stated,  und  iminbered.  Unless  it  is  intt>rix)se<i  as 
answer  to  the  entire  eoinpluiut,  it  must  distinctly  refer  to 
ue  cause  of  iu:tiou  which  it  is  iiiteaded  to  ouswer. 

^  608.  [Am'd  1877.]    A  partial  defence  may  be  set  forth,   32  Hun,  I 

prescribed  in  the  lust  sectiou;  but  it  iiiufst  Ix?  expressly 
ittedtobe  a  jmrtiai  defence  to  the  entire  compliiint,  or  to 
or  moi-e  sepurutc  causes  of  action,  tlicreiji  set  forth, 
in  a  demujrer  thereto,  the  quest  ion  is,  whether  It  is  suffi- 
cient for  that  purpose.  Mutter  tending  only  to  mitiEute  or 
reduce  damages,  in  nn  iiotiou  to  recover  ihimnges  lor  the 
breach  of  it  promise  to  murry,  or  for  a  persf^nul  injury,  or  an 
injury  to  property,  is  a  partial  defence,  within  the  meaniaj; 
of  tills  section. 

§  600.  [Am'd  IS"".]    ^VTier«  the  defendant  deems  him- 
flf  entitled  to  an  aflli-miitive  judgment  against  the  plain  tiff, 
by  reason  of  a  comitorelaim  int^^rposed   by  him,   he  must 
lemand  the  judgment  in  his  answer. 

g  510.  [iZcpeo/eff  1877.] 

§  611.  [Am'd  1«77,  18TI).]    Where  the  answer  of  the  de- 
fendant, expressly  or  by  nut  denying,  admits  a  part  of  the 
plaintifTs  cfaim  to  be  just,   thi"  court,   upon   the  platutilTs 
motion,  may,  in  its  discretion,  ortler,  tliat  the  action  Jw  severed; 
that  u  judgment  be  entered  for  the  plaintitT  for  the  part  so 
admitted;  and,  if  tlie  plaintiff  sn  elects,  tliiit  the  action  bo 
continued,  with  like  effect,  as  to'tho  suliscmieiit  pntceediugs, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.     The  order  must  prescribe  the  time  and  manner  of  the 
1  plaintiBTs  ejection.      If   the  phiintiir  elects  to  continue  the 
|Bction,  his  ri^ht  to  cost.s  iijtoii  the  judgment  is  the  same,  as  If 
p  It  was  taken  iu  an  action  brought  for  only  that  part  of  the 
claim.     If  the  plaintiff  docs  not  elect  t,o  continue  the  action 
c»^ta  must  be  awarded,  as  upon  iluul  jadgineut  in  any  other 

(case. 
^  612.  In  an  action  up<in  contract,  where  the  complaint 
demands  judgment  for  a  sum  of  money  only,  if  the  defendant, 
by  his  answer,  (Ilm^s  not  deny  tlie  plaiutilfs  cUiiin,  but  sets  up 
a  counterclaim  amnuriting  to  les-s  than  the  plaintiffs  claim, 
the  plaintiff,  ui.iou  tlllug  with  the  clerk  an  admission  uf  the 
counterclaim,  may  take  judgment  for  the  exce,sM,  as  uihui  a 
default  for  want  of  an  answer.  The  admission  must  be  made 
a  part  of  the  judgment-roll. 

t^  613.  A  defence,  which  does  not  involve  the  merits  of 
itJie  action,  shall  not  be  pleaded,  unless  it  is  verified  as  pre- 
|scribcd  in  title  second  of  this  chapter. 

ARTICLE  FOUETH. 


25  Hun,  8T7. 
SN.Y.  State 
Rep.  534. 


Reply. 


614. 


what  to  contain. 


Repl; 
S15.  Judgment  upon  fniluro  to 
jpiv 


require  s  reply. 
I  S17.  Plaintiff    may    ael    forth 
ReremI  avoidnaues  la  re- 
ply. 


61*5.  Caseg  where  the  OQuri  may 
§  514.  (.tm'd  1877,]  Where  the  answer  contains  a  counter- 
claim, the  pluintitT,  if  he  does  not  demur,  may  reply  to  the 
^uuterclaim.    The  reply  mustooutaiu  a  general  ot  apectftij 
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denial  of  each  material  ulIegatiuD  of  the  counterclaim,  con- 
troverted by  llie  plainlitr,  or  of  any  kuowledgo  or  infurma- 
tiou  thereof  sulHcU'ut  to  fonii  u  belief ;  aud  it  may  s«t  forth  in 
ordinary  and  concise  htn|.;uat;e,  without vej)rtilion,  new  matter 
not  itioonsist^nt  with  the  complaint,  constituting  a  defence 
to  the  coimterclftini. 

§  515.  If  the  plaiutifffailstoreplyor  demurto  thecounter- 
claiJiJ,  1  he  defeuituiit  may  applj",  upon  notice,  for  judgment 
thereupon  ;  and,  if  the  cose  reijuires  it,  a  reference  may  be 
ordere(i,  or  a  writ  of  iiitjuiry  may  be  issued,  as  prescribed  in 
chapter  eleventh  of  this  act,  where  the  plaintill  applies  for 
judgment. 

§  618.  Wliere  an  answer  contains  new  matter,  constitu- 
ting a  defence  by  way  of  nvoiduncej  the  court  may.  in  its 
discretion,  on  the  defendant's  apuiication,  direct  the  plaintiff 
to  reply  to  the  new  matter.  In  lliat  ease,  the  reply,  and  the 
proceedings  upon  faiiure  to  reply,  are  subject  to'  the  same 
rules  as  in  the  case  of  a  counterclaim. 

§  517.  iAm'd  1ST7.]  A  reply  may  contain  two  or  more 
distinct  avoidances  of  the  same  nefence  or  counterclaim  ;  but 
they  mubt  be  aepai-ntely  stated  uiid  ttumbered. 

TITLE  IL 

Promsions  generally  appliceMe  to  pleadirxgs. 


I  ns.  ApplieaMon   and  effect  of 

this  chHpter. 
618.  Plendings  to  Ira  liberally  , 

confUnied. 
S20.  Plemdingii      to      he     nub- 

■cribedj      within     wiiat 

time  to  ne  Berved. 
621.  \Vhep  dereodHin  to  nerve 

copy    answer    on    o<wle' 

fendttDl. 
sn,  AUegation     not     denied; 

when  to  b«  deemed  true. 
623.  When   pleadlni;    mniit    he 

TeriBoii ;  and  wIicmi  veri- 

ficatlun  may  be  omitted. 
68t4.  Form  and  nonstrnrtion  of 

certnin     allegations    and 

denials  in  rerified  plead- 
In  (js. 
6ZS,  Verification  ;  how  and  by 

whom  made. 
626.  Form  nfaffldavit  of  veriQ- 

cation. 
827.  When  ve.riflcation  may  be 

oonfiaed    to   a   counter- 

elnim. 

628.  Remedy  for  defectWe  reri- 

flcAllon,  or  want  ofrori- 
fl>?«tiQn. 

629.  When   defendant  not    ex- 

cused     from     Terifyinp 
answer  to  charge  of  fmud! 

630.  PriTal« statute;  how  plea- 


|P.332. 


ded. 
I  S3I.  Account;     how     pleaded. 
Bill  of  particulars. 
832.  -Indgments  ;  how  pleadeil. 

533.  CoDuRions  precedent;  how 

pleaded. 

534.  lantrumoDt    for    payment 

of  money;   bow  pleaded. 

635.  PloadlngB    in     libel     and 

slander. 

636.  PlendtnK    mitigatinK    clr- 

ciinistunces,  In  actioD  far 
a  vrronK. 
f&T.  Frivolniis  pleadings;   how 
dinpoaed  of. 

638.  Uham      defeccei     to     be 

slriokoD  out. 

639.  Material    rarlanoes;    how 
prorided  for. 

Immaterial  varlancec;  how 
proTlded  tor. 
What    to    he    deemed    a 

fallnr^  of  proof. 
Amcn>lm«nta  of  ooorae. 
Am^i-utlMd  ploAding  to  he 
nerved  ;  answer   thereto, 
644.  Supplemental  pleadingt).     \ 
54.').  ScandalouH  and  irrelevant 
matter  may  l)e    ordered 
fitifokei'i  out. 
54Q.  laiii^llnite    and    uncertain 
nlle){ationsi. 


610. 

541. 


542 
543. 


^518.  This  chapter  prescribes  the  fonn  of  pleadinp*  mi 
an  action,  and  tlic  ndcs  oy  which  thu  sulHciency  (lu're(.>f  isJ 
detertnluod,  except  where  special  provision  is  otherwise  inudel 
by  law 
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36  Hun,  M 


§  510.  The  allegations  of  ii  pleadinjr  inii.st  be  liberally 
coiistniwl,  with  a  view  to  subtOontinl  jasticc  bctwevu  the 
jMJrtiMi. 

g  620.  A  pleading  most  be  sufascribtxl  by  the  attorney  (or 
the  party.     A  copy  of  each  pleadiu);,  subsdiueot  to  the  ooin- 
pliiint,  luust  be  stTved  on  the  attorney  fur  the  adverse  party, 
vrithin  twenty  days  after  ser\'icv  of  u  c«>py  of  the  prece'd-    ***• 
ing  pleading. 

^521.  [Am'd  1.S84.]  Where  the  jadgment  muy  deter- 
mine the  ultimate  rights  of  two  or  more  defendants,  ns  be- 
tween theiitselves,  a  defendant  who  rei|uires  such  u  detenui- 
natiun  inusi  demuod  it  in  his  liiiswer,  und  must  iit  leuKt  twenty 
days  before  the  trial  serve  u  ix>py  of  his  aiuswer  upon  the 
attorney  for  each  of  the  defeadant«  to  Ix?  affected  by  the  de- 
lertnination,  and  personally,  or  as  the  c">urt  or  judge  may 
direct,  upon  defoadaats  so  to  be  affected  who  have  not  duly 
appeared  therein  by  attorney.  The  e/mtroversy  between  the 
defendants  shall  not  delay  a  judgment,  to  whicn  the  plaintiff 
is  entitled,  unless  the  court  otherwise  directs. 
43  III-  S21 ;  SN.  Y.Supp.  415;  50  Hun, 838;  fflAbb,  N.  C.  SM.  13li  N.  V.  406 

§  622.  Each  material  alle^^utioa  of  the  complaint,   not    goN.  T.  lU 
controvered  by  the  answer,  and  each  material  allegation  of    Kir'gM Hul 
new  mutter  in  the  answer,  n<it  controverted  by  the  reply,    iWB. 
where  a  reply  is  required,  mu.st,  for  the  purposes  of  the  action, 
be  tulien  as  true.     But  iui  allegutioii  of  new  niutter  in  the  ^^_ 

answer,  to  which  a  reply  Is  not  required,  or  of  now  mutter  in  ^^| 

a  reply,  is  to  be  deemed  e<mtn>vertetl  by  the  udvei'se  party,  ^^| 

by  traverse  or  avoidiuice,  as  the  cu.se  r«]iiires. 

g  623.  Where  a    pleading  is  verifled,   eiinh  subsequent    .^  Ki"i°'p5J 
pleading,  except  a  demurrer,  or  the  general  answer  of  an  in-    ^ 
rant  by  his  ^i:u:ir(liiin  ad  litem,  must  aLso  be  verified.     But  the 
veriflcatioii  may  be  omitU^d,  in  a  case  where  it  is  not  other- 
wise specially  oresoribed  by  liiw,  where  tlio  party  pleading 
would  be  priviletred  from  te.slifyiiig,  as  a  witness,  oooceruiug 
an  allegatflonor  denial  contaiUL'd  In  the  pleadinii.     A  pleading 
cannot  l>e  used,  in  a  criiiiiiial  prosecution  ujruiiist  the  party,    YilK 
as  proof  of  a  fact  admitted  or  ailleged  tiierelii. 

5?  524.  The  allegations  or  denials  in  a  verifletl  pleading  14  Abb.  B 
must,  in  form,  be  stated  to  be  made  by  the  party  pleading. 
Unle.s.s  they  are  therein  staled  to  be  made  upon  tin*  iufonuu- 
tion  and  behef  of  the  party,  ihcy  must  be  regarded,  for  all 
purixwes,  including  a  criminal  prosecution,  as  having  been 
made  u()oii  the  knowledge  of  the  person  verifying  the  plead- 
ing. .\n  allegation  thut  the  party  has  not  siittlcicnt  knowledge 
or  inft)rmation,  to  form  a  ijelief,  with  respect  to  a  matter, 
notust,  for  the  same  purposes,  be  regarded  as  an  allcgatioa 
that  the  person  verifying  the  pleading  has  not  such  knowledge 
or  inforinution. 

§  625.  [Atn^d  187«.]    The  veriflcation  must  be  made  by 
the  a£Bdavit  of  the  party,  or,  if  there  are  two  or  more  parties 
united  in  interest,  and  pleading  together,   by  at  least   one  of 
them,  who  is  ooquaiuted  with  tne  facts,  except  as  follows : 
Dig.  28« ;  41  Hun,  68  ;  20  Abb.  N.  C.  1.   133  N.  Y.  i"0. 

1.  Where  the  party  is  a  domestic  corporation,  the  verifica- 
tion must  be  made  by  an  officer  thereof. 

3.  Where  the  ueo|jle  of  the  State  arc,  or  a  public  officer,  in 
their  behalf,  is  I  ho  party  the  veridcutioa  may  beiuiide  by  any 
person  acquainted  with  the  facts. 
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3.  Where  the  piirtv  is  a  foreign  enrporation  ;  or  where  tfae 

rrty  IS  not  within  the  c<iurity  wlieve  the  attorney  resides,  or 
the  latter  is  not  u  resident  of  the  Stato,  the  county  where 
he  lias  his  offlcu,  aiiJ  ciipable  of  jnnkin^  tlie  affirluvit ;  or.  if 
there  are  two  or  inora  parties  united  in  interest,  an<i  pleiiilluf; 
together,  whei'e  ueither  of  them,  uet|iiuinteii  with  the  facts,  is 
wiUiiu  that  county,  and  eaiJuble  of  makiut;  the  uflidavit ;  or 
where  the  action  or  defence  is  founded  u{Km  a  written  instru- 
ment f<.)r  the  piiyment  of  mouey  imly,  which  is  in  the  pusse 
of  the  ajjetit  or'the  iittornei' ;  or  where  ull  the  material 
cations  uf  the  pleading  ai-e  within  the  [XJi-wjual  kniiwlcilj;ej 
the  agent  or  tlie  attorney  ;  in  either  cose,  the  verificn 
may  be  made  by  the  agent  of  or  the  attorney  for  the  pt 

§  626.  The  affidavit  of  veriflcatiou  must  be  tok  tbe  effect 
that  the  pleufliny:  is  ti-ue  to  the  knowledge  of  the  deponent, 
except  as  to  the  mutten^  therein  stated  to  be  alleged  on  infor- 
mation and  belief,  and  that  tts  to  those  matt-ers  he  believes  it 
to  be  true.  Where  it  is  inade  by  a  person,  other  than  tbe 
party,  he  must  set  forth,  in  the  affidavit,  the  pfrounds  of  his  I 
belief,  its  U>  all  mattei's  not  stated  upon  his  tanowledge,  and 
the  rea.son  why  rt  is  nut  made  by  the  party. 

§  527.  Where  the  complaint  is  not  verified,  and  the  an- 
swer sets  up  a  counterolajui,  and  also  a  defence  by  way  of 
denial  or  avoidance,  the  affidavit  of  verification  may  be  made 
to  refer  exclusively  to  tliu  counterclaim.  In  that'  ciise,  tbe 
last  three  sections  are  upplioable  to  the  affidavit  and  the 
counterclaim,  as  if  Ihe  latter  was  a  separate  pleading.  > 

J5  528.  The  remedy  for  a  defective  verification  of  ajplead-  i 
ing  is  to  treat  the  same  as  an  unverified  pleading.  Where 
the  copy  of  a  pleading  is  served  without  a  copy  of  a  sufficient 
verification,  in  a  case  where  the  adverse  party  is  entitled  to  a 
verified  pleading,  he  ma.y  treat  it  as  a  nullity,  provided  he 
gives  notice,  with  due  diligence,  to  the  attorney  of  the advewe  i 
party,  that  he  elects  so  to  do.  ^^H 

§  520.  A  defendant  is  not  excused  from  verifying  huj^l 
swer  to  a  cmnplaint,  charsiug  him  with  having  confessiwOn 
suffered  a  judgiueiit,  or  executed  a  coaveyance,  assignment, 
or  other  insti-ument.  or  transferred  or  deUvored  money,  or 
pei-sonal  property,  with  intent  to  hinder,  delay,  or  defraiid 
his  creditors ;  or  with  being  a  party  or  privy  to  such  a  trans- 
action by  another  |>ersoa,  with  like  intent  towards  the  credi- 
tors of  that  per»m  ;  or  with  any  fraud  whatever,  affecting  a 
right  or  the  property  of  another. 

§  530.  [.Im'd  1877.)  In  pleading  a  private  statute,  or 
a  right  derived  thciefrom,  it  is  sufficient  to  designate  the 
statute  by  its  chapter,  year  of  pius-sage,  and  title,  or  in  some 
other  manner  with  couvenient  certamty,  without  setting 
forth  any  of  the  contents  thereof. 

§  531.   It  is  not  necessary  for  a  party  to  set  forth,  in  a 
pleiuling,' the  items  of  an  accuLiiit  therein  alleged  ;  but  in  tlat 
ca.se,  he  must  dehver  to  the  adverse  party,  within  ten  days 
after  a  written  demand  thereof,  a  copy  of  the  account,  whicn, 
if  the  jileading  ts  verified,  must  be  verified  by  his  aflldavit,  to 
the  eiiect,  that  he  lieliei'es  it  to  be  true  ;  or,  il  tlie  facts  are 
}  How.  Pr.  within  the  personal  knowledge  of  the  a{;ent  or  attoi-ney  for 
N.  8.  sas.        the  party,  or  the  party  is  not  within  the  county  where  the 
8N.Y.  Stalfl    attorney   resides,  or  capable  of  making   the  alBdavit,  by  tlw 
affidavit  of  tfae  ag-ont  or  attorney.    If  he  fails  so  tQ  i''     ' 
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,       Itjiied   from  fnviriK  pvidoiico  of  the  ftCc^o^nt.     The  court,    U. 
or  a  judge  iuitliurized  to  inukf  nn  order  ia  the  iiction,  may    Id- IW. 
direct   the  party  to  deliver  ii  further  accoimt,  where  the  one 
delivered  is  defective.     The  cnurt  miiy,  in  any  case,  direct  a 
bil!  of  the  particulars  of  the  clidiii  uf  either  party  to  be  de- 
livered to  tne  adverse  party. 

§  632,  In  pleading  a  judgineat,  or  other  determination,  of 
a  court  or  otfleer  of  special  juriwliclinii,  it  is  not  necetisary  to 
state  the  fact.s  conferrina:  jurisdiction  ;  but  the  jtidRmeut  or 
determination  inav  be  stated  to  have  iK-en  duly  given  or 
made  If  that  allegation  is  eontrovert.ed,  the  party  plead- 
in?  must,  on  the  trial,  e-stablish  the  factK  conferririg  Jurii;- 
diction. 

§  633.  In  pleading  the  ])erfonnanoe  of  a  condition  pre-  4  c)|y.  Pr< 
cedent  in  a  e<?ntract,  it  is  not  necessary  to  state  the  facts  eon-   112, 
stituting  perfonnanoe;  but  the  party   may  state,  generally, 
that  he,'  or  the  person  whom   bo   reuresentB,  duly  performotl 
all  the  Conditions  on  bi.s  part.     If  tnut  iUle^,ian  is  contro- 
verted, he  mu-st,  on  the  tnal,  establish  performance. 

^  634.  Where  a  cause  of  action,  defence,  or  count-erdaim, 
is  founded  upon  an  instmment  for  the  payment  of  money 
only,  the  party  may  set  forth  a  copy  of  tne  instrument,  and 
state  that  there  is  clue  to  him  thei-eon,  from  the  adverse 
partj',  u  specified  sum,  which  he  claims.  Such  ua  allegation 
m  equivalent  to  setting  forth  the  instniineut,  according  to  its 
legal  effect. 

g  635.  It  is  not  necessary,  in  an  action  for  libel  or  slander, 
to  state,  in  the  coinphiint,  any  extrinsic  fact,  for  the  purpose 
of  showing  the  applioution  to  the  pininttif,  of  the  rlefiiinat^iry 
mutter  ;  but  the  |iliiintiff  may  state,  gcnerallj',  thut  it  wi».s 
published  or  spoken  cnncernin°;  him  ;  and,  if  that  u.lIegutioii  is 
controverted,  the  pluiiitilf  must  establish  ityon  the  trial.  In 
such  an  action,  the  (let'eiidniit  may  prove  mitigatiug  circum- 
stances, notwithstautling  thut  he  bos  pleaded  or  attempted  to 
prove  a  justiflcation. 

§  636.  [.4)ii'd  1877.)  In  an  action  to  recover  damages  for 
the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  or 
an  injury  to  property,  the  defenaunt  may  prove,  at  the  trial, 
facts,  not  amounting  to  a  total  (lefcnce,  tending  to  mitigate 
or  otherwise  reduce  the  plaiiitilFs  damages,  if  they  are  set 
forth  in  the  luiswer,  either  vvilU  or  wilhnut  one  or  more  de- 
fences to  the  entire  cause  of  action.  A  ileriMulimt,  in  default 
for  want  of  an  answer,  may,  upon  a  reference  or  incpiiry  to 
ascertain  the  amount  of  tHc  pfaintitra  daruuges,  prove  facts 
of  that  description. 

§  537.  [AmM  1877,  IS75>.]  If  a  demurrer,  answer,  or  re- 
ply is  frivolous,  the  party  prejudiced  thereby,  uimn  a  pre- 
vious notice  to  the  adverse  party,  of  not  less  than  five  days, 
may  apply  to  the  court  or  to  a  judge  of  the  court  for  juclg- 
meiit  tuereup)n,  and  judgment  mtiy  be  given  accnrdingly.  If 
the  application  i.s  denied,  an  appeal  cunnot  be  taken  from  the 
determination,  and  the  denial  of  the  a|ipliealioa  does  not 
prejudice  any  of  the  siiljsequent  proceedings  of  either  party. 
Costs,  a-s  upon  a  motion,  may  be  awardeil  upon  an  applica- 
tion pursuant  to  this  section. 

§  638.  A  sham  answer  or  a  sham  defence  may  be  stricken 
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out  by  the  court,  upon  motion,  and  upon  suoh  terms  u 
ctnirt  deems  just. 

t?  539.  A  variuncc,  between  an  alle.fjatioa  in  a  plenr 
and  the  proof,  is  not  material,  unless  it  has  actually  inisic] 
the  adverse  party,  to  his  prejiiilico,  in  maintaining  his  action 
or  defence,  upon  the  merits.  If  a  party  insists  that  be  has 
been  misled,  that  fact,  and  the  particulars  in  which  he  has 
been  mi.sled.  must  be  proved  to  the  satisfaction  of  the  court 
Thereupon  the  cuiirt  may,  in  tt^l  discretion,  order  the  pleading 
to  be  amended,  upon  such  tenus  as  it  deems  just. 

g  540.  Where  the  variance  is  not  material,  as  prescribe*! 
in  the  last  section,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  orduran  immediate  antend- 
ment,  without  costs. 

f541.  WTiere,  however,  the  allegation  to  which  the  proof 
irected,  is  unproved,  not  in  suuie  particular  or  particulars 
only,  but  in  its  entire  scope  and  meaning,  it  is  not  acaseol 
variance,  within  the  hist  two  sectiomi,  but  a  failure  of  pr<wf. 

§  642.  Within  twenty  days  after  a  pleading,  or  the  wi- 
swer  or  demurrer  thereto,  is  served,  ur  at  any  time  before  the 
period  for  answering'  it  expires,  the  pleading  mav  be  once 
amended  by  the  parly,  of  wmrse,  without  cost-s,  ami  witboat 
prejudice  to  the  proceedings  already  had.  But  if  it  is  made 
to  appear  to  the  court,  that  tlie  plendmg  Wiis  amended  forthe 
purpose  of  delay,  and  that  the  adverse  party  will  thereby 
lose  the  benefit  nl'  a  term,  for  which  the  cause  is  or  may  t* 
noticed,  the  amended  pleading  may  be  stricken  out,  or 
pleading  may  be  restored  to  its  original  form,  and  suoh 
imposed  as  the  court  deems  just. 

§  543.  Where  a  pleading  is  amended,  as  prescribed  hi 
the  la.st  section,  a  copy  thereof  must  be  served  uptjn  the 
attorney  for  the  adverse  juirty.  A  fiulure  to  demur  to,  or 
answer  the  amended  pleadin",  within  twenty  days  thereafter, 
has  the  same  effect  as  a  like  failure  to  demur  to,  or  answer  the 
original  pleading-. 

§  544.  [.4nt'd  187T.]  Upon  the  application  of  either  party, 
the  court  may,  and,  in  a  proper  ca.se,  must,  upon  such  terms 
as  are  just,  permit  him  to  itKike  a  supplemeiitiil  complitiot, 
answer  or  reply,  alle^ina^  mnterial  facts  which  occurreu  after 
his  former  pleadiug,  or  of  which  he  was  ignorant  when  it  was 
made  ;  iocludinR  the  judgment  or  decree  of  a  competent 
Ci)urt,  rendered  after  the  coaiiiiencement  of  the  action,  de- 
termiainu  tbe  matters  ia  controversy,  or  a  part  thereof.  The 
party  may  apply  for  leuve  to  make  a  supplemental  pleading, 
either  in  adtlitioo  Uf,  ur  in  place  of,  tlie  former  pleading;.  In 
the  former  event,  if  the  application  is  g^rautod,  a  proN'isiooiU 
remedy,  or  otliei*  proceeding  already  taken  in  the  action,  is 
not  atrected  by  the  supplemental  pleading  ;  but  the  ri»;htof 
the  adverse  party  to  have  it  vacated  or  set  a-side,  depends 
upon  the  case  presented  by  the  original  and  supplemi  '  ' 
plcadinjfs. 

g  545.  [Am^d  1877.]  Irrelevant,  redundant,  or  sea) 
lous  matter  contained  in  apleadin<i;,  may  be  stricken  out,  iijwn 
the  motion  of  apei-son  acjgrieved  thereby.  Where  scandalouf 
mutter  is  thus  striken  out,  the  attorney  whose  name  is  sub- 
scribed to  the  picadinjj  may  be  directed  to  pay  the  costsof 
the  motion,  and  his  failure  to  pay  them  may  be  punished 
contempt  of  the  court. 
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ARTICXJE  FERST. 
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No  person  to  be  arrsMeii 
in  ciTJ]  piaafdiB4SS"'ltl>- 
oui  ao  ezpreas  ftacacory 
_pro*lsloo. 
Wti^n  t)i<>  right  to 
depend-'  apoa  the  aauire 
of  the  «Mfoo- 
[65a  When   ihe  ri^hl  lo  UTF«t 
depend*  partla  opoB  ex 
trinsie  &cta. 
[•S51.  Order,    when    aad   where 


I  8SS.  Pofvtn  JiiBuwiiil  B«(  to 
alteaf  riglkl  «•  am  at. 

BBS.  WoaMaaattobeaneated, 
ai[rati4i  ata. 

SM.  Idiot,  laBade,o(ia6a(  aa- 
dar  fiNuteea.  SOI  to  ba  ar- 
natod.    IHachargei. 

sas.  Person  med  In  a  icfccaeii- 
uuire  eapaeity,  not  to  ba 
arrested. 


5?  548.  lA^Cl^1iT7.^  A  p.T!i>n  shall  not  be  arrested  in  a 
civU  action  or  special  pr.v'-  •■■iing,  except  as  prescribed  by 
statute     The  writ  of  ne  exe;«t  is  hereby  abolished. 

y;  549.  [Am'of  Ign,  18TV,  !*«.]    A  defendant  may  be  ar- 
ted  in  an  action,  as  prescribed  in  this  title,  where'  the  oc- 
1  is  brought  fur  either  of  the  following  candies  : 
11  Daly,  filC;  S  >".  T.  Bute  Eep.  Ml;  21  Abb.  S.   C   357;  2J  Id  T3  M  H 
as-.  V3   N.  Y.  Bute   Hep.  6?J;  &  S.  Y.  Sapp.  7«;  6  la.  *o»:  ISi  S.  ¥.  551- 

12  y.  y.  607. 

1 1.  To  recover  a  fine  or  penulty. 

►  2.  To  recover  damages  for  a  "[wrsonal  injury;  an  injury  to 
■operty,  incltiding  the  wrong-ful  tiiliing,  detention  or  conVer- 
of  'personal  pniperty ;  bi-euch  of  a  promise  to  marry  ; 
tnisoinduct  or  neglect  in  office,  or  in  a  professional  eniploy- 
nient  ;  fraud  or  <U-»reit ;  or  t<:i  rec«)ver  a  chattel  where  it  is  al- 
leged in  the  complaint  that  the  chattel  or  a  part  thereof  haa 
been  concealed,  removed  or  disjioscd  of  so  that  it  cannot  be 
found  or  taken  by  the  sheriff  and  with  intent  thiit  it  should  not 
be  so  found  or  taken,  or  to  deprive  the  plaintiff  of  the  bcneB.t 
thereof ;  or  to  recover  for  money  received  or  to  recover  VTop- 
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erty  or  damages  for  the  conversion  or  misapplf'^" 
erty  where  it  is  alleged  ill  the  compliuiit  that  i 
received  or  the  property  was  enibezzJed  or  fi-.r 

"an  attorney. 


>  pr  ^ , 

applied  by  a  miblic  otficer  or  by  an  attorney,  boliciti 
counsellor,  or  by  an  officer  or  agent  of  a  corporation  or  1 
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ing  association  in  the  course  of  his  employment,  or  by  ik 
tor,  agent,  broker,  or  other  person  in  a  fiduciary  ca] 
Where  such  alle^atioa  is  made,  the  plaintiff  cannot 
unless  be  proves  the  same  on  the  tniil  of  the  action; 
judgment  lor  the  defendant  is  not  a  bar  to  the  new  acttOB  tn 
recover  the  money  or  chattel. 

3.  To  recover  inoueys,  funds  or  property  held  or  owned  liy 
the  State,  or  held  or  owned  officially  or  otlierwise  for  or  in  be- 
half of  a  pitblic  or  goveriiinental  interest  by  a  muniai]  ' 
other  public  corporation,  board,  officer,  custodian, 
agent,  of  the  State  or  of  a  city,  ce>unty,  town, 
other  division,  subdivision,  department  or  portion  of  the 
which  the  defeniiant  has  without  right  obtained,  reo 
converted  or  disposed  of ;  or  to  recover  damages  for  so 
taining',  receiving,  paying,  couvertiug  or  disposing  of 
same. 

4.  In  an  action  upon  contract,  express  or  implied,  other 
a  pniinisc  to  marry,  where  it  is  alleged  in  the  complaint 
the  defendant  was  guilty  of  a  fraud  in  coriti-aeting  or  il 
ring  the  liability,  or  that  he  hiis  since  the  making  of  the 
tract,  or  in  contemplation  of  making  the  same,  removed' 
disposed  of  his  prt>perty  with  Intent  to  defmud  his  creditt 
or  IS  about  to  remove  or  dispose  of  the  same  with  like  intent; 
but  where  such  allegation  is  made,  the  plaintiff  cannot  recov- 
er unless  he  proves  the  fraud  on  the  trial  of  the  action ;  and  » 
judgment  for  the  defendant  is  not  a  bar  to  a  new  action  to  re- 
cover upou  the  contract  only. 

§  550.  iAm'd  1877,  1879,  1886.]  A  defendant  may  also  Iw 
arrested  in  an  action  wherein  the  judginent  demanded  requires 
the  perfoiTnance  of  an  act  the  neglect  or  refusal  to  perfon* 
which  would  be  punishable  by  the  court  as  a  cont-ernpt  wbOT 
the  defendant  is  not  a  resident  of  the  State,  or  being  a  re* 
dent,  is  about  to  depart  therefrom,  by  reason  of  which  non- 
residence  or  departure  there  is  danger  that  a  judgment  o* 
order  requiring  the  performance  of  the  act  will  be  rem 
ineffectual. 
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§  651.  lAm'd  1977,  188fl.]    In  a  ca.se  specified  in  the , 

section  the  order  of  arre.st  can  be  granted  only  by  the  court, 
is  always  in  its  discretion,  and  may  be  granted  or  serveo 
either  before  or  after  final  judgirrtnit,  unless  an  appeal  fracB 
the  judgment  is  pending  upon  which  .security  has  been  givtn 
sufBcicnt  to  stay  the  execut4»n  thereof.  In  either  of  the  casei 
specified  in  section  Ave  hundred  and  forty-nine  the  order 
cannot  be  ser\'cd  after  final  judgment ;  but  it  may  be  g-  '  ' 
where  a  proper  case  therefor  is  presented  at  any  time 
ttnal  judgment 

§  652.  The  recovery  of  judgment  in  a  court,  not  of 
State,  for  the  same  cause  of  action ;  or,  where  the  action  is] 
founded  upon  fraud  or  deceit,  for  the  price  or  value  of  I 


property  obtained  thereby;  docs  not  affect ^the  right 
plaintiff  to  -...-.  ■.     • 


I  arrest  the  dcfeuduut,  as  prescribed  in  this  tit 


§  553.  [Am'd  1S77.]  A  woman  cannot  be  arrest« 
prescrihcd  in  this  title,  except  in  acase  where  the  order  ( 
granted  only  by  the  court ;  or  where  it  appears,  that  f 


Okxu  or/ 


br    what   Jnigi    ta    be 
graBte4. 


I  Beeority,  opoa  wria  of  ai^ 

reaC  ii»4e  bv  ajodge. 
I  Id.;  apoa  oraar  of  ar 

gruted  bjr  <h«  AoarU 
'.  CoDtoata  m  th*  onler:  %o 

ithota  diraOad ;  vbea  u> 

beezecBtcd. 
Copi«e   of  ptmn    te    be 

delivered   to  d^fcadant; 

origlnsU  to  ba  filed. 


SO.  FUTa«cB    ar  aMewa   aT 

oanna. 
MC  Dateadant  an  aa««  d  t»  haf 

twaBQrdantaMM 
aST.  Whaa.awJiratlaii 

■ad*  ta  wcaiti  m 

an«ai,c(e. 
HB.  How  aad  to  whom  aofikkm- 

tioa  moat  be  maili ;  a^ 

Mains  R  br  new  ftwoik. 
n&  tTnrMncMMedefairtoMnv 

oaad  br  pialBUff.    Bn«l 

thereof. 


An  oTrier  for  the  arrest  of  Uie  dc- 

•~j-Tibt^l   in  section  five  hiin- 

be  obtainM  from  a  judge 

--    _.:--a  is  brought,  or  ftviu  any 


666.   [4m*d  15177/! 
lant,  exc<"pt  a- 

and  flfly-'iD 
lie   cctart 
Ay  judge- 
567.  lAm'd  lyrr,  ISTS.]     TTie  order  mar  be  granted. 

case  specified  in  section  five  hundred  ana  forty-nine  of 
act,  wherv  it  appears  by  the  <iffl»hivit  of  the  plaintiff  or 

other  person^  that  a  sutficient  cause  of  uctiou  exists 
!nst  the  defendant,  as  prescribed  in  that  section.  It  may 
p-anteil.  in  a  case  specittod  in  section  five  hundred  and 
•  of  this  act,  upon  the  like  pnvof  that  a  sufficient  ciiuse  of 
on  exists  atrHiiisi  the  defendant,  as  prescrit)ed  in  that  sec- 

and  of  the  otiicr  matters,  extnnssic  to  the  cause  of  action, 

fled  in  that  sectioji.  The  affidavit  may  also  contain  any 
Bmeat  tending  to  determine  the  amount  of  bail  to  be  re- 
ed. 

668.  [Ant'il  1877,  1879,  1SS&]  Subject  to  the  provisions 
>e  last  preceding^  section  the  order  may  be  granted  at  anv 
I  aft-er  the  commencement  of  the  action.  It  may  also  be 
|ted  to  accompany  the  summons,  but  at  any  tmie  after 
filing  or  service  of  the  complaint  the  order  of  "arrest  must 
acatefl  on  motion  if  the  complaint  fails  to  set  fortli  a  8Uf 
nt  cause  of  action  us  required  by  section  five  hundred 
fortj'-nine  of  this  act>  but  where  the  order  is  applied  for 
r  the  filing  or  senicc  of  the  complaint,  the  court  before 
kting  the  same  may  without  notice  direct  the  service  of  an 
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ftmendert  complaint  so  as  to  conform  to  the  allegal 
ijuiretl  ill  sii IkIi visinns  two  and   finir  of  section  8v6  bl 
and  forty-uine  of  this  act. 

^  559.  [.4i)i'(J  1879.]  Except  where  the  action  Ub 
for  a  cuusc  specified  in  suMi vision  third  of  section  tt« 
dr4efl  and  forty-nine  of  this  act,  or  in  acase  wher*(t 
ciailv  prescribed  by  law  that  security  may  be  dL'<p«lis« 
or  the  securiCy  to  be  piveii  is  specially  regiilute<l  by  ll 
judge,  Ix'fore  he  wpatits  the  orrtcr.  miist  ro(^uirea  vmt 
dertaking,  on  the  purt.  of  the  phiiiitiff,  with  two  sB 
sureties,  to  the  effect  thi>t,  if  the  defendant  reciovM 
ment,  or  if  it  is  Ihially  decided  thai  the  plaintiff  was 
titled  to  the  order  of  arrest,  the  pliiintiu  will  pav  I 
■which  miiy  be  awarded  to  the  defendant,  and  alfdi 
which  he  may  susttiin  by  reason  of  the  arrest.,  not  ell 
the  Slim  sp^eilled  in  the  undevtakinp,  wliich  must  be  ( 
erpial  t«  onc-tonth  of  the  iiintiiitit  of  bail  required  by  tlK 
and  not  less  than  two  hundred  and  fifty  dollars. 

^  660.  Where  the  order  can  be  (jrunted  only  ' 
court,  an  undertaking  on  the  part  of  the  plaintiff  may 
pcnsed  with.  If  it  is  ret|uirea,  its  form,  and  the  sea 
be  given  tbereu|x>a,  must  he  laich  as  the  court  prescrifl 

"ssHqd,!!*.  §  561.  [.4m'd  larr.]  The  order  must  bo  subscribe! 
plaintitTs  attorney,  and,  p.xcept  where  it  is  granted 
court,  by  the  judge.  It  luay  be  directed,  either  to  tl 
of  a  particular  county,  or,  generally,  to  the  sberij 
county.  It  must  ret  J 11  ire  the  sheriff  forthwith  to  a( 
defendant,  if  he  is  found  within  his  county;  to  hoM 
bail  in  a  speciiled  sum  ;  and  to  return  the  order,  wiUl 
ouediiijrs  thereunder,  as  prescribed  by  law.  The  t 
attorney  may,  at  his  option,  liy  an  endorsement  t 
order,  or,  wSere  it  was  fcraiitofl  bj'  the  court,  upon  1 
thereof,  delivered  to  the  slierilT,  fix  a  time  within  vi 
'defendant  must  he  arretted.  In  that  case  be  d 
''arrested  afterwards  under  the  .«aine  order. 

^  563.  {Allied  1877,  1879.]    The  order  of  arrest,  i 
it  iscranted  by  the  court,  a  certilled  copy  thereof,  : 
by   tne  plaint ifPs  attorney  ;  and  in  either  cuse,    tt 
'upon  whteh  the  order  was  granted,  with  the  under 
any.  must  he  delivered  to  the  shcrilT,  wlio,  upon  arr 
)  defendant,  must  deliver  to  him  a  copy  thereof.     Ti 
I'ljponi  which  the  order  was  granted,  with  the  undec 
any,  mast  be  filed  with  the  order  of  arrest,  or  a  cer  ' 
thereof,  at  the  time  prescribed  for  filing  the  same 
five  hundred  and  ninety  of  this  act, 

§  563.  The  sheriff  must  execute  the  order  by 
the  defendant,  if  he  is  found  within  his  county,  aud^ 
him  in  custody,  until  discharged  by  law. 

g  564.  [AnVd  1S77.]  This  title  does  not  abridg«l 
a  privilege  from  arrest  j^iven  by  law,  or  a  right  of  a 
a  breach  thereof.  A  privileged  person  is  entitled  r 
charged  from  arrest,  where  other  provision  is  not  nia 

^for  by  law.  by  the  court,  or  a  judge  thereof ;  or  by  i ' 
judge  of  the  county,  or  a  judge  of  a  .superior  city  cc 

■"city,  where  the  uncst  was  made.  The  order  must, 
upon  proof,  by  ailldsivil,  of  the  facts  entitling  tJie  njj 
the  discharge  ;  and  the  arrest  and  discharge  arej 
a  new  arrest,  after  the  privilege  has  ceased. 
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?■  make  the  order  without  nntice,  or  mny  r«iuiro 
e  given  to  the  sheriff,  or  to  the  pUiintifr,  m-  to  both. 

An  officer  of  a  court  of  reeiird,  nppointed  or  elect- 
ni  to  h>w.  is  privilofred  fnrtn  iirrcst,  lUiriiip:  the 
ng,  which  he  is  requii-e<l  t<i  iittonci.  of  a  tenn  of  the 
hich  he  is  an  officer,  and  no  lotijior  ;  tint  lui  titt^il'tiey 
or  is  not  thus  privileged,  ualess  he  is  i-niployed  iu  u, 
e  heard  at  tiiat  t«nn. 

Except  where  an  order  of  arrest  can  be  gmnted 
B  court,  a  (lefendimt,  arrested  before  answer,' has 
ys  after  the  arrest,  iu  which  to  auswcr  the  com- 
d  judgTuent  must  be  staj-ed  iiccorrtingly. 

lAm'd  1ST7.]  Except  where  imorcJerof  iirrust  ctui 
lonly  by  the  court,  a  defendant,  iirresstcd  us  pre- 
this  title,  tuay,  lit  any  time  U'fore  final  judgment, 
its  arrested  within  twenty  diiys  bcfuri'  final  jiid>,'- 
ny  lime  withui  twenty  days  after  the  arrest,  np|>ly 
the  order  of  arrest  ;  or  to  reduce  the  atiiouiit  of 

increase  the  security  iriven  by  the  jilaintilT;  or  for 
>e  of  those  forms  of  relief,  toijetlier,  or  iu  the  ulter- 
l  a  ca.'se  where  the  order  of  iim-st  can  Ix' jfninlert 
iC  court,  a  like  applieutinn  inuy  be  uiiule,  iit  any 
a  twenty  days  after  the  arrest  ;  ami  an  npulicutinii 
» the  security  ^iven  by  the  piniiitiff,  iriuy  rie  made 
e  before  final  judg-mciit. 

^Am'd  1S7T.]  An  application,  speeiHed  in  the  Ia.st 
»y  be  founded  only  ujxhi  the  pajiers  upon  which  the 
granted  ;  in  which  case,  it  must  be  made  to  the 
/the  order  was  ({runted  by  a  jiid^rc  out  i/f  court,  to 
ud^,  in  court  or  out  of  court,  aii«l  with  or  witlwut 
le  deeuiB  proper,  and  the  api»licuti"ii  must  be  heard 
I  papers  only.  Or  it  inuy  Ijo  founded  upon  pnxif. 
It,  on  the  part  of  the  defendant  ;  in  which  ca.se,  ic 
ade  to  the  court,  or,  if   (he  order  vv;is  pruuteil  bj'  a 

of  c>iurt.  to  any  jiidtre  of  Ihe  I'ourt,  upon  notice  ; 
'  be  opposed  by  new  prmif,  l>y  aflidavit,  on  the  ])art 
ntilT,  tendinjj;  to  sustain  anv  trifnind  uf  arrest  reci- 
order,  and  tioolher,  unless  tlie<li'feridimt  relies  upon 
e  in  baiikniptey.  oi- u|M>ii  u  dischiirne  or  exnnera- 
ted  in  iiiKolveni  pruceediuj^  ;  in  which  caHC,  the 
ay  show  any  master  in  avoidance  thereof,  wJuch  b© 
IT  upon  the  trial. 

[liepealed  1877] 
[Repealed  1877.] 
[Repealed  liiTl.] 

lAni'd  1877,  1S82,  1886.]  Except  in  a  ease  where  an 
rrest  can  be  jininted  only  by  Ine  court  if  the  plain- 
-inably  <)eliiys  the  trial  of  the  action  or  nejrtec1,s  to 
ment  therein  williiu  ten  daysafter  it  is  in  his]Miwer 
!■  negleetH  Uv  i.isue  execution  affuiiist  thepei-souof 
ant  within  ten  days  after  tlje  return  of  the  e.xecu- 
it  the  pro(>erly.  and  in  any  event  ncfjiert.s  to  issue 
.•ithin  tliree  tnnnthsafter  the  entry  'if  the  judpnient, 
er  it  shall  appear  to  tlu' sal  isf  action  of  I  lie  court 
■laititiff  id  an  acliim,  or  a  iiKlpinent  creditor  in  a 
delays  the  enforcement  of  liis  remedies  therein  by 
ir  for  the  purpose  of  allowiiij;  the  debt<ir  to  remain 
lader  the  mandate  in  an^  other  aotioa,  before  t\w 
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issuing  of  the  mandivte  in  favor  of  such  creditor,  so  as  to  [ 
duce  u  coiitiniied  mid  extfiided  imprisonment  by  virtatj 
the  sepurutc  inaniialo.s  ill  the  dilTeretit  actions,  the  de" 
iniiHl.  upon  liis  iii)|ilic:iti<m.  inatlH  ujKin  notice  to  the 
be  (lisciuirpwi  I  rum  custody  if  he  Ims  already  been' 
under  lim  mandutt^  against  Lini  in  sucli  action  ;  or  if  Itfrl 
not  yet  been  impriaimed  therein,  be  relieved  from  imp 
meiit  by  virtue  of  sueh  iniuuliite,  hy  the  court  in  which  uMI 
liun  WHS  L'ouiini'iifiil,  uiiIi'sh  reasonisbU'  cause  is  shown  wltf  I 
appluuitioti  siiuidd  Hill  be  {jninted.  A  dcfei>dlint  dischliri 
aii  proserilicd  in  tlii-s  section  shut!  not  bo  arrested  upon  bdi 
cuUon  issuud  ui>oii  the  judpimcnt  in  the  action, 

ARTICLE  THIRD. 

DlBCHAROINB  THE  DkfeXDANT  UPOW  BAIX,  OK  DKP08IT  ;  JO 

riCATION  OF  THB  B.VTL  ASD  DiBPOSITION  OF  THE  DEPOaET. 


i  673.  Defendant  to  be  discharg- 
^^^1  ed  on  bnil  or  deposit. 

^^^1  fi74,  Wlipn  derendantmay  eloDt 
^^^1  to  give  tiaf],  ote.,  of  bond 

^^H  STS.  Uiiilenaklng  of  the  bftil  ; 
^^^1  what  to  cnntiiln. 

^^^1  576.  Examination    of   persona 
^^^B  offered  ns  boil. 

^^^B  5TT.  FitinKi     etc.,   of    pxppra  ; 
^^^H  plaintilTg   ntceptiiuce  or 

^^^K  rejection  of  Ufli I. 

^^^H  BT8.  NoUce      of    In«iif1catl<in  ; 
^^^^r  new  iimlertaKiuff,  Ifother 

^^^H  bail  i.H  ^iyi^n. 

^^^ft  ffT9:  Qnolifii^Qllons  nf  hail. 

^^^^^H  &80.  jLUtlinuation  nt'lmll. 

^^^^^^B  681,  Allowanco  of  bail. 

n 


money  vU| 


i  582.  Deposit    of 

sheriflT. 
583.  Payment    of   doponit 

court  by  sheriff. 
5S4,  SuhnUtuting    tall   for  i 


6Kf> 
US 


pOHit. 

Hoi 


ow  deposit  disposed  c 
When  deposit  totM^l 

a  third  person,     £ 
587.  Sheriff,  when  liablal 

his  discharice    fivm  I 

bility. 
6ft.  ProcoedinKs  on  jodpna 

aKalHHt  sheritr. 
58S.  BhII  liable  to  sherilT. 
690.  Filing  papers   if  t«U 

given. 


'«  N.  r.  187: 
12  Id.  S51. 


§  573.  The  defendant,  at  any  time  before  he  is  in 
tempt,  where  tlie  order  can  b<?  ftranted  only  by  the  court,  < 
in  any  other  cii.se,  at  any  time  before  execution  nj^uinst  f 
pereon,  must  be  flisilmrjjjed  from  arrest,  either  upon  ^ril 
bail,  or  upon  depusiUii^i  llie  sum  s{>ccillcd  in  the  ordtrl 
arrest.  Tiie  dcftni'iaiit  may  give  bail,  or  make  the  dep 
immediately  upon  bis  arrest,  at  any  hoin-  of  the  day  or  niglll 
and  he  must  have  reasonable  ojiportimity  to  see  ♦  for  audi 
procure  bail,  before  beinj^cuinuultBd  to  jail. 

^  574.  Where  the  defendant  is  actually  oonHne<l  in  I 
jad,  by  virtue  of  an  order  of  arrest,  and  flnul  or  iulcrlocuU, 
judinnent  has  been  rendered  against  him  in  (he  action,  bull 
execution  ngwinst  his  person  haw  not  been  issuc^l,  he  may  elc 
either  to  pive  a  bond  Cor  the  liberties  of  the  jail,  or  "toi 
bail  or  make  a  deixisit,  as  prescribed  iu  this  ai^icle. 

f;  575.  The  defendant  may  give  bail,  by  delivering  toi 
sheriiT  a  written  undertaking,  in  the  sum  snpcilled  iu  the  ortu 
of  arrest,   executed  l)ytwo  or  more  .surtivient  bail,  .stutil 
their  places  of  resideuee  and  uceupations,  to  the  foil 
eflieet  : 

1,  If  the  order  of  arrest  could  be  fp-atited  only  by  the  ( 

that  the  defendant  will  oiicy  the  direction  of  court,  or  of  I 
tippcllatc  court,  coutaiiitni  in  an  order  or  a  judjmieul,  rojil 
inn;  him  to  j>erform  the  act  specified  in  live  order;  or,;' — 
fault  of  his  so  doin;;,  llial  he  will,  at  alt  times,  render  L 
amenable  l.o  prtK'eediiii^sto  punisb  him  for  the  omissioit^ 
*Bo  In  origiDHl. 
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12.  If  the  action  is  to  recover  a  chattel,  that  the  defcndiuit 
IHI  deliver  it  to  the  plointilT,  if  delivery  ll^pr^of  is  adjudged 

I  tlie  action,  and  vrill  pay  any  sum  i'eoo%'ered  against  him  in 
!  action. 

fc  In  any  other  case,  that  the  defendant  will,  at  all  times. 

nder  himself  amenable  to  any  mandate  which  may  be  issued 

^  enforce  a  final  Judgment  aguinst  him  in  the  action. 

6Y6.  lAin'd  ISTI,  ISTVt.]  It  is  not  uecessai-y  that  the 
iertakin^  should  be  approved  or  accompanied  with  an 
Bdav'it  of  justifleation  of  the  baiL  But  the  offleort^ikinf?  the 
kaowledgnient  of  the  undertaking,  must,  if  the  sherilT  so  re- 
ires,  examine  under  oatij,  to  a  reanouable  extent,  the  pcr- 
tts  offerin;;  t-o  become  bail,  concerning  their  pr<)])erty  and 
Heir  circumstances.  The  examination  must  \k  reduced  to 
riting,  subscribed  by  the  bail,  and  annexed  to  the  linder- 
"ni?. 

[§  577.  L^m'd  1870.]   Within  three  days  after  bail  is  given, 
sheriff  must  deliver  to  the  plnlntitrs  attorney  copies, 
tiflefl  by  hinn,  of  the  order  of  arre-st,  return  and  underta- 
jj.     The'  plaintifTs  attorney,  within  ten  days  thereafter, 
list  sei-ve  upon  the  sheriff  a  notice  that  he  does  not   accept 
!  bail ;  othorwi.se  he  is  deemed  to  have  accepted  them,  and 
||G  sheriff  is  exonerated  from  liability. 

1  §  578.  Withiu  ton  days  after  the  receipt  of  the  notice^ 
■e  sheriff  or  the  dcrcndaiit  may  serve  upon  the  plaintiff's 
btoruey,  notice  of  the  justification  uf  the  sunie  or  other  bail, 

ecifying  the  place  of  residence  and  occupation  of  each 
the  latter,  before  a  judge  of  the  eourt,  or  a  county  judge, 

I  a  speciflcd  time  and  place ;  the  time  to  be  not  less  than  nve 

^r  more  than  ten  days  thereafter,  and  the  place  to  be  within 

ie  county  where  one  of  the  bail  resides,  or  where  the  defeud- 

Ht  was  arresteicL    If  other  bail  are  tjiven,  a  new  uadcrtakinc 

St  be  executed,  as  prescrit>ed  in  »ectiua  hve  hundred  and 

fc'enty  five  of  this  act. 

|g  579.  The  qualiflcjitions  of  bad  are  :ls  follows  : 
ll,  Ettch  of  them  must  be  a  resident  of,  and  a  h">usehi.>tiler  or 
Bholder  within  the  State. 

Each  of  them  must  bo  worth  the  sum  specified  in  the  or- 
hr  of  arrest,  exclusive  of  ppoperty  exempt  from  execution  ; 
it  the  judge,  on  justifleation,  may  nilnw  more  than  two  bail 
)  ju-stify,  severally,  in  sums  loss  than  that  speeilled  la  the  or- 
pr,  if  the  whole  justification  is  G«.iiuvalent  to  that  of  two  suf- 
Bient  biiil. 

g  580.  For  the  purpose  of  justification,  each  of  the  bail 
must  utteod  before  the  judge,  at  I  ho  time  uiid  place  mon- 
tioned  in  the  notice,  and  be  exaiuinetl  ou  outh,  on  the  part  of 
the  plaintiff,  touchmf;  his  sufficiency,  in  such  manner  as  the 
judge,  in  his  discretion,  thinks  pruper.  The  judj^c  Juay,  m  his 
"iscretiou,  adjourn  the  exuininatiim  from  day  to  day,  until  it 
( ci>iniileted  ;  but  such  an  mljourument  nnist  always  be  t'j  the 
ext  judicial  day,  unless  by  coaseut  of  parties.  If  rcquireil 
r  the  plaintiff's  attorney,  the  examination  must  be  reduced 
writing,  and  subscribed  by  the  baii 

§  581.  If  the  judge  finds  the  bail  sufficient,  he  must  aniiei   93N.Y. 
ka  exauiinatiim  t<>  the  «iideitakiii<r,  iiidoi-se  his  allowance 
[iercon,  and  cause  them  to  be  filed  with  the  cleric     The  sher- 

!  18  thereupon  exonerated  from  liability. 
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§  682.  Thfi  defendant  may,  instead  of  priving  ua.il,  li^iKs- 
it  with  t.h«  .shi'ritf  the  .sum  s^ietifled  in  the  order.  The  sheriff 
must  thtTcupon  give  the  Uelendiint  a  certiflcute  of  tho  deyM- 
it,  and  tUsuharge  him  from  eustody. 

g  583.  The  aheritr  must,  within  four  days  after  the  de- 
posit, pay  It  into  co|irt.  He  must  take,  from  the  ofBoer  re- 
ceiviuK  it,  two  cortilicates  of  the  mymont,  one  of  which  he 
must  deliver  to  the  phiintifl,  aud  tlie  other  to  tlje  defenilan!. 
For  a  default  ia  making  the  payment,  the  ofllciul  boad  of  lln- 
sheriff  may  be  prosecuted,  as  m  any  other  case  of  dcliuqueucy- 

§  584,  If  monev  is  depo.sited,  as  prescribed  in  tho  lasttwn 
sections,  bail  nniy  bo  giveu,  iiud  may  justify  upon  notn-o,  at 
any  time  buforo  the  e.xpiration  of  the  Viirht  to" be  disch  i   . 
bail.    TlieieiijKm  tlie  nudtic,  before  whom  the  jiisti:i 
had,  must  direct,  ith  the  order  of  atlowauee,  that  tliu  .: 
deposited  be  refunded  to  the  defendant,  or  his  represcutaUvc, 
and  it  must  bo  refuiided  actjordingly. 

§  335.  If  money  deposited  is  not  refunded,  tis  prcscrib«l 
in  the  last  Bectiou,  it  is,  in  a  case,  where  tho  order  of  arrcii 
could  be  gi-auted  only  by  the  coui't,  subject  to  the  directiouol 
the  court,  as  justice  rw^uire^s,  before  and  after  the  judgment 
lu  any  other  case,  if  it  remains  on  deposit,  when  nnaf  judg- 
meut  is  render<"il  for  the  pluiritill,  it  must  be  applied,  under 
thodirectiou  of  the  court,  iu  siitisfaelion  of  the  jiidfinieut ;  and 
the  surplus,  if  any,  must  be  refunded  t<">the  defendant,  or  his 
representative.  If  the  final  judji'ment  is  for  the  defeudaut,  or 
the  action  abates,  or  is  discontinued,  tho  sum  dejxjsitcd,  unil 
remaining  unapplied,  must  be  refiiaded  to  the  oefeDdout  m 
his  representative, 

§  586.  At  any  time  before  the  deposit  is  paid  ii.t  ■ 
the  defendant  inav  deliver  to  the  sheriff  a  written  < 
to  pay  it  to  a  third  pei-son,  therein  spceiUed,  in  the  cv 
the  defendant  becomes  entitled  to  a  return  thereof;  but  vvilii 
out  express! no-  any  other  ctmtiugency.     The  du-ection  nm.st  b% 
acknovvUHis^ed  or  proved,  aud  certified,  in  like  manner  sis  it 
deed  to  be  recorded  :  and  the  sherilf  must  deliver  it  to  the  of- 
ficer who  receives  the  depo-sit,  who  .iiust  note  tho  substance 
theriiif,  with  the  eotriea  of  the  deposit,  in  his  bix^ks,  aud  uprni 
the  two  cortibcates  of  piiyinetit  mto  court.     The  money  tnm 
deposited  is  deemed  the  property  of  the  third  person.  snliit-.T 
to  the  plaiutllVs  interest  therein;  and  subject  to  the 
a  creditorof  tho  dcfcudaut,  where  the  direction  was  u 
the  purpose  of  hindering,  delaying;,  or  defrauding  <  ■ 
The  money,  or  the  residue  tliereof,  must  be  paid  to 
person,  where,  by  the  pi'ovisious  of  the  liLst  two  sect 
required  to  be  refunded  to  the  def«udaat,  or  his  repr( 
live. 


i  Month.  L 
Bui.  7. 
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§  587.  [.4m'rfl877.]  If,  after  tho  defendant  is  an 
he  escapes  or  is  rescued,  or  the  bail,  if  any,  ofivea  by  hmi,  J" 
not  justify,  when  they  are  not  accepted,  or  if  the  sberilf  fuib 
to  pay  the  deptwit  into  court  as  re<iuircd  by  section  Hve  hun- 
cred  and  eighty -three  of  this  act,  the  sherilT  is  liable  aisbiiiL 
But  tho  sheriff  may,  except  in  an  action  to  recover  a  chattel, 
discliarjje  himself 'from  bability,  by  the  jjiving  and  justllk»' 
tioii  of  bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only 
by  the  court,  at  any  time  before  the  court  cbrects  the  pcr(uCOi^, 
jMice  of  Vht  act  specitled  in  Hie  order. 
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3.  In  any  other  case,  iil  any  titno  before  an  execution  is 
[issued  agraiast  the  pen>ua  of  the  derenduiit,  upon  a.  judgment 
r  in  the  action. 

g  588.  If  judgrnent  is  recovered  against  the  sheriff,  upon 
►  his  liability  as  Vmil.  and  an  execution  thereon  is  returned 
t-wholly  or  partly  unsiitisfled,  the  otHoial  bond  nf  the  sheriff 
^may  be  pruseoute*!,  as  in  any  cither  case  of  tlelinciueiicy. 

§  689.  [.4m'd  1877.]  The  bail  tiiltcn  u]kmi  the  arrest,  unless 
^they  justifj',  or  other  bail  are  given  imd  justify,  are  liable  to 
hthe  sheriir  for  all  dauiii^s,  which  he  sustains  by  reation  of  the 

f  oiniasioa. 

§  590.  [Am'd  18T9.]  Within  ten  diiTO  after  the  defendant 
Rs  arrested  if  he  does  not  give  bail,  or  if  he  gives  bail,  within 
Lten  da\^  after  the  justilicatiou  of  Lhi-  bail,  the  sheriff  must  file 
twith  the  clerk  the  order  of  arrest,  or,  where  it  wtv-s  grouted 
f  by  the  court,  the  oertiBcd  copy  thereof,  delivered  to  him, 
I  with  his  return  thcreuixm  endorsed,  the  papers  upfju  which 
Ithe  order  of  arrest  waji  granted,  and  the  uudertukiug  given 
R>n  the  part  of  the  plaintiff.  Where  an  order  of  arrest,  direct- 
ing the  arre.st  of  two  or  ni(jre  dyfendsmts  hivs  been  cteeuted 
las  lo  one  or  more,  but  not  a.s  to  all  of  them,  the  sheriff  may 
jflJe  a  copy  of  the  order  of  arrest,  instead  of  the  original 

ARTICLE  FOURTH. 
Charqiso  A^•D  DiscHAnauio  Bail. 


501.  When  defeailaot  mfty  be 

aurreniiered. 
592.  How     surrender     to     bo 

made;     exoneration     of 

bull  tberenpon. 
583.  Bait  mny   srreal    dofcnd- 

nnt. 
694.  Voluntary  aurrender;  *x- 

onerntion  of  bail  there- 

upon. 
685.  Rights,  etc.;  of  sheriff  who 

is  liable  as  bull. 
596.  BhII;       bow        prooeedad 


■gainst. 
i  597.  Ccrwin  ezecuilona  neces- 

sarv  before  action  against 

bail. 
698.  Duty  of  sheriff  on   »uch 

exrcntiong. 
^9a.  Oufi-noes  iu  notion  against 

ball. 
60U.  Belief ofbail  where  princl- 

pal    it     iinpri.ioned     on 

criminal  cliarEe, 
601.  Bail  oxoaeratod  IJy  death, 

etc. 


1 


§  591.  Except  in  an  action  to  recover  a  chattel,  the  bail 

finay  surrender  the  defendant  In  their  own  exonenition,  or  the 

defendant  may  aiirreiider  him.self  in  exoneration  of  the  bail, 

before  the  explication  of  the  time  to  answer,  in  an  action 

agJiinst  them.     The  surrender  must  be  made  to  the  sheriff  of 

(the  county,  where  the  defendant  wns  arrested. 

g  692.  Wliei-e  the  bail  surrender  the  defendant,  the  sur- 
ronder  must  be  made  in  tho  following  manner : 

I.  They  mnst  take  the  defendant  to  the  sheriff,  and  require 
him,  in  writing,  to  take  tho  deTcudant  into  his  custody. 

a.  A  certitied  copy  of  the  uiidertakingof  tho  bail  mu^t  be 

I  delivered  U)  tlie  sheriff,  whonutst  detain  the  defendant  in  his 
custody  thereupon,  iis  iipnn  the  original  mandate,  and  must^ 
Tjy  a  certificate  In  writirtg,  acknowledge  the  surrender.  Upon 
the  application  of  the  bail,  mude  upon  notice  to  the  plaintiff's 
attorney,  nndujtun  pro<lut;tion  of  thosheriirs  certificate  and 
a  copy  or  the  uudci-takiug,  a  judge  of  the  court,  or  the  county 
judge  of  the  ciDiuilv  where  the  action  is  triable,  may  make  an 
order,  directing  that  the  bail  be  ej;oiiei:iled.  On  flUng  the 
order  and  the  pupei-s  used  oa  the  applicatiou  therefor,  the  bail 
.are  exoacnitea  accordingly , 
I  ^  ■- 
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S  503.  [Am^d  1877.]    For  the  purpose  of  surrenderii 
defendant,  the  bail,  at  any  place  op  ut  any  time  before 
are  Hnally  charged,  inuy  them-selve-s  arrest  him,  or, 
wrilteQ  authority,  endorsed  on  a  cortifled  copy  of  the 
taking,  may  emp<i\ver  aQother  persoa  to  do  so.     Aod  on«5 
mure  o(  the  bail  may  thus  arrest  and-surreaderthedefeailant 
ulthoui{h  the  others  do  uot  joia  with  him  or  thorn,  for  that 
purposei 

§  604.  'Wbere  the  defendant  s\irrenders  himself  io  oxat 
eratioa  of  his  bail,  he  inii.st  pre,sent  himself  to  the  sheriff^ 
reciuiro  the  shcrifT,  iu.  writiiiuj,  to  take  him  into  ciisl 
•xoneration  of  his  bail.     The  sheriff  must  detain  him 
'  inglv,  as  prosiTibed  in  subdivision  second  of  section  flvo  hi 
I'dred  and  ninety-two  of  this  net ;  and,  if  requested  by  th«  bail, 
at  any  time  after  the  surrender,  the  sheriff  must,  by  a  cert  ill-  1 1 
cato  m  writing,  acknowledge  the  surrender.    An  order  for  *^^ 
'the  exoneration  of  the  bail  may  be  procured,  as  prescribed  a, 
section  five  huudred  and  ninety-two  of  this  act. 

8  5d5.  Where  the  sheriff  is  liable  as  bail,  ho  has 
rignta  and  privileges,  and  is  subject  to  all  the  duties 
liabilities  of  bail ;  utid  bn.il  given  by  him,  in  order  to  disch 
himself  from  liability,  must  l>e  regarded  aa  the  bail  of  thi 
feadant  in  the  action.  But  this  section  does  not  apply 
action  to  recover  a  chattel  ;  or  to  a  case  where  a  defi 
arises  tu  an  action  against  the  bail,  in  oonseq.uencc  of  aa 
or  omission  of  the  sheinff. 

§  6d3.  In  case  of  failure  to  comply  with  ^bo  unde: 
the  bail  may  be  proceeded  against  by  actior,  and  not  ol 
wise, 

§  697.  An  action  may  bo  brought,  as  » Teacribed  in.j 

■  last  section,  in  a  case  where  the  order  o£  arrest  couldj 
granted  only  by  the  court,  at  any  time  after  the  bail 
faik'd  to  comply  with  their  undertaking.  Where  the  un(^(•^' 
talcing  was  given  in  an  action  to  recover  a  chattel,  an  nctioa 
may  oe  brttught  thereupon,  at  any  time  after  the  return, 
wholly  or  partly  unsalisaed,  of  an  execution f'T  the  delivery^ 
the  [x^ssesimi  of  tlie  chattel,  with  respect  f  which  the  order 

I  of  arrest  was  granted.  In  any  other  case,  vn  action  cannot 
be  brouglit,  as  prescribed  iu  the  la,st  scctiou,  until  the  follow- 

'  ine  requisites  have  been  complied  with  : 

1.  An  oxecutioQ,  against  tho  property  of  the  defendant 

,  must  have  been  issued  to  tho  .sheriff  of  tlie  county  in  wbicli  li« 
was  arrested,  and  returned  by  thut  sheriff,  wh^ly  or  partJj 
unsatisBed. 

3,  An  execution,  against  the  person  of  the  de  ?ndant,  mils' 
have  been  issued  to  the  same  sheriff,  nnd  by  him  ^■eturaed,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  tht 
defendant  could  not  be  found  within  his  county. 

§  598.  [Ani'd  1877.  ]  The  sheriff  must  dihgeatlyendeavof 
to  enforce  an  execution  issued  and  delivered  to  lum,  as  pre- 
scribed in  the  last  section,  notwithsUindiug  any  dircvtionbt 
may  receive  from  the  plaintiff,  or  his  attorney. 

§  599.  [^Iwi'tHSTT.]  Iu  an  action  aguin.st  bail,  i  S  a  de- 
fence, that  an  execution,  ngiiin.st  the  property,  or  ngi  ist  tiK 
person,  of  the  defendnut  in  the  original  action,  waanot  .ssued, 
as  prescribed  in  section  Ave  liundri'd  and  ninety-eeven  of  tbi« 
act ;  or  thut  it  was  uot  issued  in  sufficient  time  to  enable  llw 
sheriff  to  eaforoo  it ;  or  that  a  direction  was  given,  or  other 


I     U  rtH.-lilt? 


■frrnniulent  or  collusive  means  were  used,  bj'  the  pl&intiff  or 

!a-  .ittomey,  to  prevent  the  service  therixif, 

5!  000.  If  the  defendant  in  the  ongnal  action,  after  his  J^ 
dist'hiirg^e  upi>Q  bull,  is  impriained,  either  within  or  without 
the  Rtat<>,  upcm  a  criniin:il  ehiirg-e,  or  a  convicliim  of  a  erinn- 
nal  iiffence,  the  court,  in  which  an  action  against  the  biul  is 
peiKiinor,  may,  before  the  expiration  of  tlie  tune  to  answer, 
anfl  iipfni  notice  to  the  adverse  party,  make  such  an  order  for 
the  ri-lief  of  the  bail,  as  justice  recjulres. 

§  601,  [Am'd  1877.]  Exooj>t  in  an  action  to  recover  a 
chuttel,  the  bail  must  be  ejconeratcd  where  cither  of  the  fol- 
lowing events  occurs,  before  the  espinition  of  the  time  to 
answer  in  an  action  ag^iiinst them  : 

1.  Tlie  death  of  the  oriffinal  defendant. 

2.  His  le"-al  discharne  fnnn  the  ubiiinition  to  render  hini>elf 
amenable  to  the  proces,s  direction,  or  jaiH-eediiig's,  with  re- 
spect to  which  the  undcrtukinp  of  the  bail  was  made. 

S.  His  surrender  to  the  shenIT  of  the  ctmuty  whore  he  was 
arreste<l,  a.s  prewriVied  in  this  article. 

AVhere  either  evi'iit  occurs,  after  the  ctimmeticement  of  the 
action  ag'juiist  the  bail,  thecourt  iimy,  111  its  di.screlion,  impose 
the  j)uvment  of  the  plumtifTs  co.st.s  and  ex|icuses,  incurred 
afttT  the  return  of  the  execution  against  (he  ])ers<iii,  a.?  a  con- 
dition of  allowing  the  exoneration.  And  the  court  may,  by 
an  oi-der,  made  u|K>n  notice  to  the  adverse  party,  grant  sticli 
further  time  as  it  deem.s  just,  after  answer,  for  the  surrender 
of  the  original  defendant.  In  that  case,  his  .surrender,  within 
the  time  so  prant'Cd,  has  the  same  olTeet,  as  if  it  had  been 
made  before  answer. 

TITLE  n. 

/ji/uiicfron. 

ICLC  1.  Ciui«8  where  «n  injiinclinii  may  tj«  granleii ;  granting  and 
serricflofan  iiijiinollon  order. 

2.  SecuriLy. 

3.  Vacating  or  modiryiug  an  iojiinctiOD  order. 

ARTICLE  FIBST. 

^AKES   WHERE    AS  I>~JUNCTinN  MAY   BE   QHANTEO  ; 
AND  BEBVICE  ok  ah  IXJUNCTION  OKOEB. 
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902.  Writofinjnnction  abolfsh- 
ed,  and  order  HubHiitiitod. 

flOS.  Inlunclion.whon  theriKht 
therelodependsupon  the 
nature  of  llji?  «i"tir>n. 

6(M.  Id.;  when  the  right  thereto 
depends  upon   extrinnlo 

iHCtH. 

'  006.  Bestrlctloni)  upon  injiinc- 
tlnns  tu  reslraiu  Blale 
offiocrs. 


I  BOa.  By  whoro  Injunction Kraat- 
eii  in  ottter  ra.<w»»f. 

GOT.  Proof  neceH.*<ary  to  prooara 
injunction. 

<!0g.  At  trhnt  time  the  order 
rftiiy  lie  {^ranted, 

COil.  When  nnlico  reqnlr«d  or 
not  recjulrpd.  Injnimtion 
pending  nn  applfcation. 

610.  Ord«r  niiitt  recite  grounds; 
service  of  order. 


g  602.  The  writ  of  injunction  has  been  abolished.  A  tem- 
porary injunction  may  be  granted  by  order,  a»  prescribed  in 
this  article.  • 

g  603.  Where  it  appears,  from  the  com[)Iaint,  that  the  453.    '"    ' 

plaintdf  demands  nnd  is  entitled  t^i  a  judtjineut  against,  the  slN.Y-Sup- 

^defeiidant,  restraining  the  commission  or  rontinuanco  of  an  ^f- *^'- (J-  & 

^Ect,  the  comimsMion  or  continuance  of  whicli,  durinf<  the  pen-  iV h'To  iq 

Hency  of  the  HCtion,  would  produfo  injury  U>  (lie  plaintiff^  an  ic  ci»  'Pro, 

Tijunctiou  order  may  bo  granted  to  restrain  it.    TUo  cuae  \1S). 


3ii»* 


mJtrNcnoN-. 
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Dig.  4tt. 
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rectiona,  as  justice  requires,  with  respect  to  cancellin!;  tl" 
derUiking  pvtn  by  tfie  saoct»ssful  pirty ;  uialiiu^;  \hf\- 
the  injiiiK'tioiistayiiie:  L'olicftioii  of  the  judgment;  and  RV|iiir 
inii'  the  judtnnelit  to  be  discharged  of  re«x>rd. 

§  610.  An  injunction  order  shall  not  be  jfrunteil.  i 
proceeditifrs  iu  o-ti  action  of  ejectment,  or  for  ifow.  ' 

verdict,  report,  or  decision,  unless  the  party  applvm 
for  ffives  ua  UIl(lert.^^{ing,  with  -sufflcient  sun-l 
the  party  enjoined,  or   his   reprewnlutivc,  all 
costs,  not  exceeding  a  sum  sjiecitiert  m  tlie  und'-i'  ' 

may  be  awurded  to  him,  in  the  action  wherein  tlu;  lujuiiiiM  1 
was  granted.  I 

§  GlY.  TVlierc  au  undortakinfr  is  driven,  a»  J)^e^.■  i 

the  la*it  section,  the  damafres  to  be  paid,  ujxui  llie  vj 
the  injunction  order,  or  the  decision  of  the  action  at: 
party  obtaining  it.  include,  not  only  the  reastinuble  i' 
proUts  of  the  real  iirojjerty,  recovered  by  the  veriliii.  , 

or  decision,  but  all  wasto  committed  upon  the  property,  ui""  J 
the  grautinji:  of  the  lujuaction.  '   '         I 

^  618.  In  a  case,  where  money  is  required  by  tl-  '""*' 
going  sections  of  this  article,  to  be  paid  into  court,  tli- 
judge  may  dispense  with  the  payment,  and   may  n  < 
party  tti  give,  in  Ucu  thereof,  an   uiKiertaking.'witli  tw"! 
more  sure! iess  to  pay  the  sum  sj>«'oitled,  with  interest,  il'ii>- 
rccUKl  by  the  court.     If  au  undertiUcinif  is  required.  <«  "'ili- 
tion  to  the  deposit,  lioth  iitidertaktugs  may  tie  contuih 
same  instrument,  at  the  election  of  tiie  party  apply 
injunction. 

§  619.  The  forcgoiiif.;  sections  of  this  article  do  notapj 
to  ij.  ciLsc,  where  an  injunction  order  is  afjplied   for,  to 
proeeedin^.'N  iii  another  action,  on  the  gnjund  that  a  judj 
verdict,  rc|)<irt,  or  decision  therein  was  obtained  by 
fraud.     In  thut  CH.se,  the  court  or  judsre  gi-antin<r  the  jn' 
lion  order  may  dispense  with   the  deposit  of   mouev.  u'rtta 
executiou  of  au  undertaking,  except  as  prescribed  in  Llie  tielt 
section. 

S  620.  {Am'd  ISTT.]    Where  Rpeciul  provision  is  not  nlii 
wise  made  bv  law  for  the  seeurily  to  be  given  upon  an  iiijuae'l 
tion  order,  ttie  party  rijtplying  therefor  must  give  an  nndn'  ( 
taking,  executed  by  him,  or   ov  one  or  more  "<i  • 
court  or  judtto  directs,  u>  the  eifect,  thut  the  pi 


specified  In  the  undertaking,  as  he  may  siistiviu  by  teiu- 
thc  injunction,  if  the  court  Hnally  decides  that  tne  plii 


pluintilT 


to  the  partv  eiijotucd,  such  damages,  not  e.\ 

[ied  In  t'  -         - 

njunctii 
was  not  entitled  thereto, 

621.  Tlic  foregoing  priivisions  of  this  nrtiule  do  DOt 
ect  any  special  statutory  provision,  whereby  security  Ufni* 
grunting  an  injunction  order  may  \yc  dispensed  with,  in  ft  par- 
ticular cus4%  or  the  security  to  be  given  in  a  particular  caae '' 
otherwise  regulated. 

§  622.  [E^TKoted  ISTT.] 

^623.  [.-Jii'rf  1877.]    The  diiniages.   sustainoil    by. 
of  an  injunction,  may  be  asccrtuimiT  and   dot<:nntiie<l  bjrt 
court,  or  bj'  a  i*eferee,  apjKrtuti'd  t»y  the  court,  or  by  a  ' 
inquiry  or  otherwise,  as  tiie  court  shall  <lirect;  and  the  det 
oflhe  court  thereupon,  or  an  order  coiitlrming  the  rvn 
the  referee,  is  conclusive,  as  to  tho  amount  of  those  i' 


isiuscnox. 


Km  wmpeaX.    Ttecoarl 


e.«raf 


plioition. 
{  G3.  X«w  un.loruking  mny  hv 
reqnired. 
630.  Verifieai  *QSW«r  to hitre  the 
effect  only  ol  an  afflil«T)<. 


joiat  fliaek  BaBoeiatkA.  or  »  bllm,   f/m^ 

m«i ■  ittire of —otter,  Mwt  ttedai 

^  are  loB  tku  tke  «■■  nfMcified  <■  tlK  I 

kor  tke referee oMif  »iso •eparkteij'  awMiaiB 

^  the  ounw  "tf" •>.  wncietinw,  or  ftraaa,  ^rhom  tbe 

J  to  «■  «nKaia(  aot  exceedng  tlte  surptus 

■1  n  tlie  DBderbkldBg ;  and  tfaoee  dain«nc 

m  a  aepaimte  aotioa,  brou^  asprescfW- 

fWhere  the  dmntrngtm  hare  been  aeoenained  bv  tb« 

.1  the  oourt.  or  tlie  oimAramUoa  of  a  referee^  re- 

■escribed  in  the  last  tiroaectiuDX,  any  perscvn.  eutiUc<d 

nefit  of  an  und^rtakiBp;,  executed  pursuant  Ut  \he 

kjot  this  title,  may  bnngr  aa  action  thereoD,  with- 

Vleave  of  tbe  citurL 

f  ARTICLE  THIRDl 

ATVfa  oa  MoDimsfo  as  Ixjrscnos  Ordkb. 

ioMioQ    In   TaoM   or 
ijify,  withniii  ootic«. 
Bpon  noiicf. 
D  prior  mrriion  not  to 
)aalce  satdeqoeiit  ap- 

.  Where  the  injtinoHon  order  was  pranted  without 

J  party  enjoined  II:  .  ujkiu  tlip  puiMTs  U|Kin 

^as  prantefl.  for  .i  ■  atiiipr  or  nn>difytnir  tho 

order.     Such  lui  .;  ,  n  may  l»  tiuide,  withimt 

the  judge  who  grutiUnl  llie  order,  or  who  held  the 
he  tMurt  where  it  was  granted  ;  or  to  the  general 
le  court.  It  cannot  be  made  without  notiit<,  to  uny 
re  or  term,  unless  the  nnplicunt  produces  pri>of.  by 
chat,  by  reason  of  tho  absoiicc  or  othor  disuhility  of 

who  g^mted  tht-  order,  the  iipnlieiition  cannot  be 
im  ;  und  that  the  applicant  will  ne  exi>"scd  to  great 

the  delay  reouired  for  an  apphciitiou  up»)n  uotioe. 
vit  must  be  filed  with  the  clerk  ;  and  a  copy  tlicro- 
f  the  order  vacatinff  or  nuMUfving  the  iiijunetioti 
■t  be  served  upon  the  plaintitf's  attorney,  Ivofore 
Itakes  effect, 

'{Am'd  1877,  187fi.l  Where  the  injunction  order 
ed  without  notice,  or  where  it  was  gninletl  ujnin 
h  leave  t-o  apply  to  vacate  or  modify  it,  tlii>  [Mirly 
nay  apply  ufjon  noli(.*c,  to  Ihe  jii(lj;:(>  who  gnait^Hl  ii, 
•flurt,  at  a  tenii  where  a  eoiilt'stc*!  inotimi  in  I  ho 
y  be  heiirfl,  for  an  ortlor.  vacatinpor  iiioflifyirig  Iho 

order.  Such  an  applicHtiou  may  be  fouudt'd  iiiK>n 
I  upt>n  which  tlie  iujuiictiuu  was  grunted;  or  ujxin 

affldavit,  on  the  part  of  the  defendant,  or  both, 
s  founded  ujMiu  proof  on  the  part  of  the  defendaul ; 
Mjposed  by  new  proof,  by  nffliiavit,  on  the  part  of 
ff,  tending  to  sustain  the  iiijunetiun. 

The  granting  or  deniul  nt  an  npplicution,  mnde  as 
I  the  last  section,  founded  only  upon  the  pupen* 
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upon  which  the  injuncdon  order  was  p-ai/; 
dicje  a  s«l)si,"<|uent  uiipliciition,  seas<>iiul>l\  ■ 
proof,  by  idlldavit,  ou  tho  part  of  the  "<l.  ' 
g^nting:  or  denial  of  either  application  dous.  uoL  pi  ■ 
subsequent  appliealion,   sen.soiiabiy  made,  founded  ■ 
failure  of  a  coinphiiiit,  whieh  had  not  boeu  inude  at  im   uun 
of  the  fomier  ujiplicatiou,  to  set  forth  u  ctiuse  of  action,  siilli- 
cient  to  entitle  the  plaiiitilT  to  the  iujutictiou  order,  upon  oof 
or  more  grounds,  recited  thcreiiu 

§  629.  [Am'd  18S?,   1«84.]    Upon  the  hearing^  of  an  ij- 
plication  upon  notice  to  vacate  or  modify  an  injuuctii 
the  court  or  jiirlfre  iniiy  reiiuirc  a  new  uuilrrtjik 
same  or  in  a  diircrciit  sum  to  be  giA-en  by  the  plaiutilV 
like  sureties  and  to  the  like  effect  as  upon  priintiug  an  t)nj:u"iil 
order.     The  fwrsons  executing  the  new  undertiikinfj  lieMinf 
liable  thereon  us  ifthev  had  executed  it  upon  the  pr  n;  •  -  ~   ' 
the  oricinal  order.    I'^ho  jx-i-sons  who  executed  tli' 
undertaking  reinmn  hublotlieriM>n  until  the  new  uii'^ 
is  given  and  apprtived  and  no  longer.     Upon  such  in- 
court  or  judge  tuny,  where  the  titlegod  wiitnt,'  or  iuji 
irrepamble,  aiul  i.s  capable  of  being  adequately  couij . ..  ..,   . 
for  JQ  money,  vacate  the  injiiuctiuD  order  upon  the  det'wid- 
ant's  executing  au  undertaking  tn  such  fonn  utul  amount  aad 
with  such  »«ueties  as  the  court  or  judge  sshsili  direct.  coDiii- 
tioned  tu  iutteuiuiry  the  pliiintilf  apaiust  any  loss  8ustiun«db]r  ' 
reason  of  vacating'  such  lujuiictiou  order. 

g  630.  Upon  the  hearing  of  a  contested  applicatiou  for  an 
injunction  order,  or  tr>  vncato  or  modify  such  aii  order, » i 
verified  answer  hiis  the  effect  only  of  an  affidavit. 

§  631.  lRepealediSr7.] 

§  632.  IKepeaUd  1877.] 

g  633.  iRepecUed  1877.1 

§  634.  lEepealed  18T7.] 

TITLE  m. 

Attachm4n\t  of  property. 

AsTtcLxl.  C««e»  where  a  warmiit  of  ttttii(>lini(>nt,m«jr  be  granted, 
proceciliiige  upon  grnnlinK  tlie  »aine. 

2.  ExecullDg  the  wnrrnnt  pi'mling  the  ootlon. 

3.  Vacating  or  modifying  the  warrant;  diseliarginB  '''«  »'' 

ta'-limcnt. 

4.  Regulations  where  there  are  two  or  inuro  warrants  ngiujut 

the  name  ciefemliint. 
6.  Proceedings  »fter  juilgmont;  rigliU  nf  {utrllen  and  dull*" 
of  the  Bheriff,  after  the  warr«(il  1»  vui-ntod  or  anniill 
or  Che  attachment  dischnrged. 


ARTICLE  FmST. 


I 


Cases  whebk  a  warrant  of  Attachment  may  be  oRvL-VTEn; 

AND  PKOCEEDINOS  UPON  GRANTl.Sa  THE  KAUK. 


I  638.  In  whoi  niotlonB  a  warrant 

of    Ktuichnioiit    may    l*e 

granted, 
G3C.  >Vliat  must  he  nhown  to 

procure  the  warrant. 
637.  Worrnnl  In  bction  ngalnt 

pnltlic    officer,    etc.,   for 

peculntivo. 


i  KM.  When  and  by   whom  lb* 
wurrant  niay  be  graalnL 

e:t9.  Affidavits  to  be  filed. 
0411.  .'^■•••iirlty  OD  obtaining  w- 

rant. 
Ml.  CnntentH    of    wni 

wtinm  directed 
042.  Validity  of  uoderlakll 


rjirrnnli^^H 
ierlakll^^l 


ATTACHMEST. 


la 


836.   [.47>.  '  A   warrant  <■!  attackateat  against 

he  pn.axMty  '■'  '■•?  defeudajits  in  an  actKo,  may  be 

Qtcd  up<in  tin    .,-,  ..v..uun  ci  the  plaintiff,  as  specified  in 
next  ses.'ijcii*  wbere  the  metiom  is  to  reooreramn  of 
ooey  onl^-,  as  damages  for  one  or  more  of  tiie  toUovfiag 

'.  Ban,  2&5;  38  Id.  fOt;  UaK.T.STe. 

1.  Breach  of  contract,  express  or  implied,  otbef  than  a  oob- 


11   A*_ 

en*. 

31  BaaJSI;' 
3  Ci».  rrc 

v».     ^J 

17  Hon.  ST. 


lt«i>. 


23  Alh.  L.  J- 
21  i. 

WBow.  Pr. 
134;  Id.49U 


27  Hun,  242. 
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11»  Id.  16a 
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ict  to  marry 

3.  Wroagfiii  otmversion  of  penooal  property. 
S.  Any  other  injury  to  penton^  pmf*erty,  in  oonseiinenoe  of 
aegligoucc,  fraud  or  other  wrt»ngf ul  act. 

§  636.  {AnCd  1S77.]    To  entitle  tbe  plaintiff  to  sicb  a  war- 
jit,  be  initst  Khuw,  by  affidavit,  to  the  satiEfactioa  of  tbe 
ildge  ^untin;?  the  same,  as  fullows: 

rJi.Y-Hl:  2C  Unci.  24:  LT   Id.  SIT;  4  CiT.  Pro.  S19;  a  Fan,  J»:  • 
Cir.    Pro,  ifis  n. ;  IJ  .\bb.    N.  C.  351;  Id.  48(1;  41  Han,  66  ;  «1  N.Y.  668. 

1.  That  one  of  the  causes  of  action  specified  in  tbe  last  sec- 
tion exists  atgainst  the  defendant.     If  the  a<Hion  is  to  recover 
lamagvs  fnr  breach  of  a  contract,  tlie  affidavit  must  show 
hat  the  plaintiff  is  entitled  to  recover  a  aim  stated  therein, 
rer  and  above  all  counterclaims  known  to  him. 

2^  That  the  defendant  is  either  a  forei^  corporation  or  not 
>  resident  of  the  SUite  :  or,  if  he  is  a  nsiturai  person  and  a 
resident  of  the  SUit-e,  that  he  has  departed  therefrom,  with 
iitcnt  to  defraud  his  cretlitoi-s,  xrto  avoid  the  service  of  a 
umtlKnis,  or  keeps  hini.self  conoealeil  therein  with  the  like  in- 
eut ;  or,  if  the  rfefendant  is  a  nalurul  person,  or  a  domestic 

|torp<jmtion,  tliat  he  or  it  has  removed,  or  is  about  to  remove, 
pjv>perty  from   the  State,  with  intent  to  defraud  his  or  its 

Icreditors  ;  or  has  assif;ned,  disposed  of,  or  secreted,  or  is 
ftbnut  to  assign,  dispose  of,  or  secrete  property,  with  the  hke 
ent. 

§  637.  lAnVd  ISTT.]  A  warrant  of  attachment,  against 
|lhe  pi'operty  of  one  or  more  defendants  in  an  action,  may  also  91 H.  Tt^ 
be  gTiioted,  upf>n  the  ajiplicatiou  of  the  plaintilf,  where  the 
complaint  demands  jiid^onent  for  a  sinn  of  money  only  ;  and 
it  appears,  by  ufBduvit.  that  the  action  is  brought  to  recover 
money,  fund.s  credits,  or  other  property,  held  or  owned  by 
the  State,  or  held  or  owned,  officially  of  otherwise,  for  or  in 
behalf  of  a  public  governniental  interest,  by  a  muuiciiial  or 
other  public  corporation,  board,  officer,  cust<:>dian,  agency, 
or  ugeut,  ot  the  State,  or  of  a  city,  county,  town,  viUii^e, 
or  other  division,  subdivision,  department,  or  portion  of  tne 
Stat«,  which  the  defendant  ha.s,  without  right,  obtained, 
received,  converted,  or  disposed  of  ;  or  in  the  obtaining,  re- 
ception, payment,  conversion,  or  disposition  of  which,  ■with- 
out right,  he  has  aided  or  abetted ;  or  to  recover  damages  for 
so  obtaining,  receiving,  paying,  convei-tinir,  or  dispjising  of 
the  same ;  or  the  aiding  or  iitetting  thercoT'.  In  oi-der  to  en- 
title tlie  plaintiff  to  a  warniut  of  attachment^  in  a  case  speci- 
fied in  this  section,  he  must  sliow,  by  affidavit,  to  the  satis- 
faction of  the  judge  granting  it,  that  u  siitlleieut  cause  of 
action  exists  against  the  defendant,  fur  li  sum,  stated  in  tbo 
affidavit. 
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§  638.  [.4m'd  1877.]  The  wan-ant  may  be  grtitit**!  by  k 
judge  of  the  court,  or  by  any  c<iiuity  jutluje,  to  acoomjiaiiy  the 
siimTRims,  or  at  any  timt-  after  the  conuiienccment  of  the 
action,  and  beforo  tlnaJ  judgincut  therein.  Personal  service 
of  the  suniinuns  must,  be  made  upon  the  defendant,  again.'st 
whose  pruptTty  the.  warrant  is  pruntcil,  within  tliirty  days 
after  the  granting  therenf  ;  or  else,  before  the  cxpiraiiou  of 
the  suune  time,  service  of  the  suiiirnona  by  publication  niUKt  be 
eomnieDced,  or  ser\'ice  thereiif  niu.st  be  made  without  the 
Stute,  pursuant  to  an  urder  obtiiined  therefor,  as  prescribwl 
in  this  act ;  and  if  publication  has  been,  or  i.s  therea.fter  oom- 
menced,  the  service  must  be  mode  complete  by  the  oontijiu- 
ance  thereof. 

§  639,  [Am'd  1877.1  The  plaintiff  procuring  the  -warrant 
must,  within  ten  days  n^fter  tlie  prautina  thereof,  cause  the 
affidavits,  upon  whien  it  was  granted,  to  be  filed  in  the  i  ~ 

of  the  clerk. 

§  640.  The  judge,  before  granting'  the  warrant,  u««» 
rtxjuire  a.  written  undertsdcing,  on  the  part  of  the  plaintiff, 
with  sufficient  sureties,  t-o  the  effect;  that  if  the  defendant 
recovers  judgment,  or  if  tlie  wivrrant  is  vacated,  tlie  plaintilT 
will  pay  all  ebst.s.  which  muy  be  awarded  to  the  dcfeadaBtv 
and  all  damages,  which  he  may  sustain  by  reasun  of  tho 
attachment,  not  exceeding  the  sum  spei-ifled  in  the  underta- 
king, which  must  be  at  least  two  hundred  and  fifty  dollars. 
But  this  section  does  jiot  apply  to  a  case,  where  the  action  is 
brought  for  a  cause  speciHcd  in  section  six  hunrire<l  luid  thirty- 
seven  of  this  act,  or  where  it  is  si>ecially  pi-escribed  by  liiV 
that  security  may  be  dispensed  with,  or  where  the  security  to 
bo  given  is  specially  regulated  by  law. 

§  641.  The  warrant  umst  be  suljscribed  by  the  judge  anil 
the  plaintiff's  aW^rucy,  luul  must  briefly  recite  the  ground  uf 
the  uttftchmeiit.  It  may  he  djj'cetetl,  cither  to  the  sheriff  ot  a 
tjarticular  county,  or,  generally,  to  fclio  sheriff  of  any  county. 
It  must  rwjuire  tlie  sheriff  to  attach  and  safely  keep,  so  much 
of  the  property,  within  his  county,  which  the  defendant  has, 
or  which  he  may  have,  at  any  time  before  llnid  judgroentin 
the  action,  iis  will  satisfy  the  plainliirs  demiuid,  with  costa 
and  expenses.  The  amount  of  tlie  pUiiiitifTs  demand  mustbtf 
specified  in  the  warrant,  as  stated  m  the  ailidavit^  Wurrauts 
may  be  issued  at  the  same  time,  to  sheriffs  of  different  coun- 
ties. 

§  642.  It  is  not  a  defence  to  an  action  upon  an  underta- 
king, given  u]x>n  gnintiiig  a  warrant  of  attachment,  that  the 
warrant  wa.s  gi-anted  improperly,  for  want  of  jurisdiction,  or 
for  any  other  cause. 


ARTICLE  SECOND. 
ExECtrrtso  the  Warrant,  pemjino  the  Action. 


I  644.  ShcrlffmuKtftllaeli  proper- 
ty of  dolcndatit, 

646.  Wlmt  Intere.'tin  real  prop- 
erty may  he  al.ta<;h«d. 

M6.  Attaohmeotof  (inpaid  eub- 
icriptioD  to  farelKD  oor- 
poratlon. 

64T.  la.;  intereiit  In  corpor- 
ntloa. 

048.  li.;  neKollable  ioalru- 
iiientij. 


M9. 


iflSl^ 


IIow  properly  to  be  aUMh- 

eH. 
<1W).  Certificate   of  defcind. 

iniereHt  to  be  furnfitli 
651.  PursoQ  reru»inK  oertil 

mny  tw  txamineii. 
062.  RiEiiW  of  owner  or  marter 

of  vessel  on  which  gtxxU 

hnve  been  shippe.i. 
6&a.  KoregoJoK  tiectioc   nn» 

Hpply  in  aeruin  i 
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Do8. 

6ag. 


OM.  Sheriir  must  mmke  ioven- 

lory. 
QherEfT  rony  ra«IlitBlo  M> 

lionx. 
PeridhnMo    goods     to    ht- 

!0M. 

BST.  Claim    of  property;     liow 

tried. 
Proceeding*,   If  clumonk 

•iicceeiJ«. 
Finding,  not,  to  prejudice 

riKht  of  vlalmAnl. 
Proceed iagi  on    cUim  to 

domeatio  ve«8e), 
AppnUaorg   to  tie  avorn  ; 

mlufttino  to  be  returned. 
T7ndert«kinK  to  be  Kiveu. 
VesRel;   when   M   be    dla- 

clmrKed. 
6M.  When  uodertAking  to  be 

filed. 
I)(«fenceia  piich  nn  notion. 

plnintilTa  recovery. 
Foreign  Yosselj  how  mi- 
ned. 
Nolloe  thereof. 


080. 


e«6. 


B87. 


I  oca.  riainlifr  to  |^ts  iinder4«- 

klnK.  wilii  kuretiex. 
sen.  VeH.>iel ;    when   to  be  din- 

ptinrgnd. 
870.  Terms    on    which    debtor 

ninv  rlniiii  Tensel. 
671,  nrx  073.  When  veHnel  to  be 

■old. 
«74.  Slieriir  lo  keep  property. 
ir7S.  Sherltrm«y  be  directed  to 

pny  money  into  court. 
S70.  When  he  may  be  directed 

to  releiue  or  deliver  pro- 

riertv. 

677.  Pttilntiff  mny  bring  ftotion 
in  name  of  himaell  and 
the  BlierilT. 

678.  How  leBve  to  brine  »uoh 
an  action  procured. 

670.  PlaintitT  may  be  joined 
with  Hherilf,  after  action 
coinmoncod. 

680.  Judge  to  direct  aft  to  man- 
iigement  of  snch  an  act- 
ion, etc. 

f)*!!.  Returner  Inventory;  how 
enforced.  ' 

§  643.  IRfpeaied  1877.] 

§  644.  [.4m'<i  1877.]    The  shorilT  must  imrnediitU-ly  t>xo-   soX.T.StM 
cute  the  warniut,  by  levying  upmi  sri  iiiin.h  .if  ilio  jjorsoual    Repi  958. 
and  real  property  of  th«  defondiknt,  within  his  county,  nut   IMH.y.lK 
exempt  from  levy  and  sale  bv  virt^ic  tif  an  pxwuliun,  iw  will 
sali.'ffy  the  plairilifTs  d<?iU!iQil,  with  the  nwLs  and  expenses. 
He  must  take  into  hi«  fustody  nil  bnoks  of  uocmint,  vonchors, 
and  other  papers  relating  t>i  the  pei-siniul  property  nttiu-bcd, 
and  all  evidences  ivf  the  defendjtut's  titk-  to  the  rciil  property 
attached,  which  ho  nuist  safely  keep,  to  ho  dLsposed  of,  as 
prescribed  in  this  title.    The  sherifT,  to  whorn  a  wnrrnnt  of 
attachment  is  delivei-ed,  miiy  levy,  fniin  time  to  lime,  and  as 
often  as  is  neeessurv.  utitir  the  nnioiinl,  for  which  it  wsis 
Jssued,  ha-s  lieen  .sueured,  or  final  jiidyitioiit  hu.s  Ix-en  rendered 
Sn  the  action,  notwithstanding  the  e.xpiration  of  his  term  of 
•office. 

§  645.  The  real  property,  which  may  be  levied  upon  by 
vii-tueof  a  warnmt  of  attaohnieiit,  iiielndes  any  interest  in 
real  pmpcrty,  either  vested  or  not  vested,  which  is  capitble  of 
being  abened  by  the  defendant. 

§  646.  Under  n  warrant  of  attachment  against  a  foreign 
corporation,  other  than  a  eorp<5ration  created  by  or  under  ibe 
laws  of  the  United  States,  the  sheriff  may  levy"upt>n  the  sum 
remaioiag  unpaid  upon  a  Riibsoription  to'the  ^upitid  nUvk  at 
the  corporation,  made  bj'  a  person  within  the  county  ;  or  upon 
one  or  more  shares  of  st*^!?  therein,  held  by  such  ajjcrson,  or 
transferred  by  him,  for  the  piiriKise  of  avoiding  payment 
thereof. 

§  647.  The  riphts  nr  shares  which  the  defendant  has  in 
the  st^ck  of  an  a-ssociation  or  ci>rporution.  together  with  the 
interests  and  profits  thereon,  may  be  levietl  upon  ;  and  the 
sheriff's  oertifiejite  of  th*.'  sale  thereof  entitles  the  purchaser 
to  the  same  riarhts  and  privileges,  with  respect  thereto,  which 
the  defendant  had,  when  they  were  so  attached. 

§  648.  [Am'd  18T7.]    The  attachment  may  also  he  \ev\c4  TM 
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upon  a  cause  of  ai'^tion  arising  upon  contract. ;  iuclucliiif;  » 
bouii,  promissory  note,  or  otln-ruistnimetit  fnr  the  pajniicnt^f 
money  only,  negotiable  or  otheruise,  whether  past  due, or  yvl 
to  become  due,  executed  by  ii  foreign  or  domestic  gov«ni- 
meDt,  state,  county,  jjubtiu  officer,  association,  municlpul  or 
other  corporatioti,  or  by  a  private  person,  either  within  or 
without  the  State,  whii'h  betoiigs  to  the  defeutlant,  and  Is 
found  within  tlie  countj'.  The  levy  of  the  attachment  lliere- 
upon  is  deemed  a  levy  upon,  and  a  seizure  and  attachineat  o(^ 
the  debt  represented  thereby. 

§  649.  [Ain'd  IS-fl,  188'.).]    A  levy  nnder  a  warrant  of  »b- 
taubmeut  must  be  made  as  follows  : 
C,  383  ;  115  S.  Y.  251  ;  1111  I<1.  4!»2. 


m 


1.  U]jon  real  property,  by  fllio"  with  the  clerk  of  the 
ty  where  it  is  situated,  a  notice  of  the  atlaohment,  statinj 
namvs  of  the  parlieH  to  the  uolion,  t he  amount  of  the 
tifTs  claim,  h.s  stated  in  the  wan-uat,  and  a  description  of 
particular  property  levied  u^kiu. 

The  notice  must  be  suljsoribed  by  the  plaintifPs  attorney, 
adding  the  office  addro-ss ;  and  must  be  recorded  and  indexed 
bv  the  clerk,  iu  the  same  book,  ia  like  iininner,  and  with  like 
effect,  as  a  notice  of  the  pendcuoy  of  an  aution. 

3.  Upon  the  poi-sonal  property  capable  of  manual  delivenr, 
includiog  a  bond,  a  promissory  note,  or  other  instrument  hi 
the  payment  of  money,  by  tn king  the  same  into  the  sheriff's 
actual  custody.  He  ujuat  thereupon,  without  delay,  deliver 
to  the  person  from  whose  iros-ses-sion  the  property  is  t!Lkeii,tf 
any,  a  copy  of  the  warrant,  and  of  the  umdav  its 'upon 
it  was  granted. 

ISO  N.Y.U6.  3.  U|Mna  otUerpersonnl  property,  by  leaving  a  certified 
of  the  warrant,  and  a  uulice  showinc;  the  propcrtv  attii 
with  the  person  holding  the  sjime;  or,  if  it  consists  of  a  de- 
mand, other  than  na  specified  in  the  last  subilivision,  with  the 
person  against  whom  it  exists;  or,  it  it  consist.s  of  rij^hb  or  share 
in  the  bUjcIc  of  an  association  or  corporation,  or  ititerestor 
profits  thereon,  with  the  president,  or  other  head  of  the  ajtso- 
ciatiou  or  corporatiuu  or  the  secretary,  cashier,  or  inauaguig 
agent  thereof, 

4.  Upon  property  discovered  in  any  action  brou<rht  as  pre- 
scribed m  subdivision  two  of  section  six  hundred  and  flfty-flve 
of  this  act,  by  entering  in  the  proper  clerk's  office,  thejudjf- 
meut  rendered  in  said  action,  ami  thereafter  levj-ing  ou  sai4 
property  in  the  manner  prescribed  in  subdivisions  oi 
and  thi'ec  of  this  section. 
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§  650.  Upon  the  application  of  a  .sheriff,  holding 
rant  of  attachment,  the  president  or  other  head  of  an  ac^socift- 
tion  or  curponition,  or  the  secretary,  cashier,  or  managing 
agent  thereof,  or  a  debtor  of  the  defendant,  or  a  person  holi^ 
ing  property,  includinjf  a  bond,  promissory  note,  or  other  in- 
strument for  the  payment  of  money,  belonging  to  the  defend- 
ant, must  furnish  to  the  sheritf  a  certificate,  under  bis  hand, 
specifying  the  riffhts  or  number  of  shares  of  the  defendant, 
in  the  stock  oF  the  as.six-iatton  or  c<>r|>oralion,  with  all  divi- 
dends declared,  or  incumbrances  th-.'reon  ;  or  the  amount, j 
nature,  and  description  of  the  property,  held  for  the  bene 
the  defendant,  or  of  the  rlcfetidant's  interest  in  proper 
held,  or  of  the  debt  or  demand  owing  to  the  defcnduut,  a 
case  requires. 


,     §  661.  It  a  person,  to  whom  npplicatioa  is  made,  aa  pro-   1,'^°5b*' 
,acribed  in  the  Ijisfc  secliim,  rt.-ru.-ics  to  jjivc  such  a.  certiflcRte :   S "JjuQ  gi 
or  if  it  is  made  to  appear,  by  affidavit,  to  the  satisfuctiau  of  J^  y^^  { 
_ihe  court,  or  a  judge  there<:>f,  or  the  county  judge  of  tho    5ig. 
county  to  which  the  warnmt  ia  is.siK'd,  that  there  is  reason  to 
■aspect  that  a  certificate  given  by  him  is  untnie,  or  that  it 
fails  fully  to  set  forth  the  facts,  rL'<iiiirfd  to  be  slujwn  thereby; 
the  court  or  judge  muy  make  an  order,  directing  him  to  at- 
tend, at  a  h(>ocifled  time,  and  at  a  pliico  within  the  county  to 
which  the  warrant  i.s issued,  and  .miuinit  tu  an  exuiniuation un- 
der oath,  concerning  the  same.     The  order  raiiy,  in  the  discre- 
tion of  the  court  or  judge,  direct  au  apjx;unuice  before  a  ref- 
eree named  therein. 

§  662.  Except  as  otherwise  pre»crib<Hl  in  the  next  iiectioa 
the  owner  or  mast^-r  of  a  vessel,  on  l»ard  of  which  goods  of  a 
defendant,  ngain.st  whom  a  warrant  of  attaehnieiit  is  issued, 
have  Ix'cn  shipjwd  for  transportation,  without  reshiument  or 
transshipment  m  the  State,  to  a  iKirt  or  place  witnout  the 
Stat*,  may  transport  and  deliver  tnem  according  to  their  des- 
tination, notwithstanding  the  warrant  ;  unlets  the  plaiotiJl, 
'bis  agent  or  attorney,  executes  to  the  owner  or  the  master  of 
the  vessel,  a  written  undertaking,  with  sufficient  sureties,  in  a 
sun  sjiecifled  therein,  to  pay  him  all  expen.se-s,  damages,  and 
charges,  which  nuiy  bo  incurred  by  him,  or  to  which  he  nuij' 
be  subjected,  for  unlading  tho  giKuls  from  theves.sel,  and  for 
bU  neces.sn,ry  detention  of  the  ves-sel,  for  that  purpose.  The 
uudertakiug  iiuist  be  approved,  with  respect  to  its  fonn,  the 
sum  specified  therein,  and  the  sufRcioncy  of  the  sureties,  by  a 

Eudge  of  the  court,  or  the  county  judge  of  the  county  wherein 
he  vcs.sel  is  situated,  or,  in  the  city  and  ocriuily  of  l(few  York, 
ly  a  judge  of  a  superior  city  court  Vitliin  that  city  and  county. 

§  653.  The  last  section  does  not  apply,  where  the  owner 
t>r  miiiilei-,  before  the  Kliipmeiit  of  the  gootl.s,  had  lu'tual  infor- 
mation of  the  gnuitingof  the  warrant,  or  where  he  has,  in 
any  wi.se.  connived  ut,  or  been  privy  to,  the  stiipment  thereof, 
for  the  puriK)se  of  screening  tuein  from  legal  proocs.s,  or  or  ' 
Sundering,  delaying,  or  defrauding  creditors. 

g  054.  The  slierifT  must,  immediutelv  after  IcA-ying  under 
B  warrant  of  attachment,  make,  with  the  as.sist!inee  of  two 
disinterested  freehnlders,  a  dcscriijtii>n  of  the  real  property, 
luid  a  just  and  true  inventory  of  lue  personal  property,  upon 
which  it  was  levied,  and  of  tho  book.s,  voucnersi,  and  other 
papers  taken  into  his  custody,  stating  therein  the  estimated 
value  of  each  parcel  of  real  property  attached,  or  of  the  inter- 
est of  the  defendant  therein,  nnd  of  each  article  of  perswual 
Kroperty,  enumerjiting  such  of  the  latter  as  are  iJerishable, 
he  inventory  must  l>e  si}»ned  by  the  sberilf  and  Llie  apprais- 
ers ;  and  must,  within  live  days  after  the  levy,  be  Ulecl  m  the 
oinco  of  the  olerk  of  the  county,  wher«  the  property  is  at- 
tached. 

g  656.  lAm'd  1899.1    1.  The  sherilT  must,  subject  to  the    goN.Y.iH. 
direction  of  the  coui-t  or  judge.  Collect  mid  receive  all   debls,    31  Han,2aa 
elTects  and  things  in  action  attached  by  him.     He  may  main-   IMN.Y.  BIT 
tain  any  action  or  special   proceeding  in  liis  own  name  or  in 
the  name  of  the  defendant,  which  is  neces-sarj',  for  that  pur- 
pose, or  to  reduce  to  his  actual  jxissesslon  afi  article  of  per- 
gonal property,  capable  of  manual  delivery,  hut  of  which  he 
has  been  unable  to  obtain  possession,  and  he  may  di.scotitinue 
»ich  an  action  or  spe<aal  proceeding,  at  such  time  w<ioi\«o&lck 
teriuSj  us  the  court  or  juttge  direots. 
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3.  TThero  the  summons  was  servwl  withmit  the  State,  orl 
publication,  pursuant  tti  sin  order  ubtaiiied  for  that  purya 
as  jirescribed  iu  olmpter  fifth  nf  this  act ;  and  where  thee 
fendant  has  nut  a|>]x'are<l  ]n  the  action  (otherwise  thanspo 
ally)  hut  lia»  iiiadf  default,  atid  before  entering:  fiual  jiidg 
the  sliprifT  may  in  aid  of  said  attachment,  inaintain  a% 
agraitist  thfi  attuohtneufc  debtor,  and  any  other  pers<51 

mins,  or  ugamst  any  other  i)erson  or  jwrsous  to  c«>mp 

diseovcry  of  any  thin;;  in  action,  or  other  property  beiongii, 
t«)  the  ftttaehmciit  debtor  :  und  of  any  money,  thing'  in  actii4 
or  other  property  duo  to  him,  or  held  in  trust  for  him,  orl 
prevent  the  traiisfer  there<jr,  or  the  puyrnont  or  deltvci 
thereof,  to  hini,  or  any  other  persou,  and  the  sheriff  may.i 
aid  of  said  attachini'nt,  also  maintain  aay  other  action  agnin 
the  attachment  debtor  and  any  other  person  or  persons.  ( 
against  any  other  person  or  persons,  which  may  now  be  mi»* 
tained  by  a  judgiiieat  creditor  in  a  court  of  e»|uity,  either  1 
fore  the  return  of  an  excculiuu  iti  aid  thereof,  or  after  L 
retuj'n  of  au  execnition  unsatisfied.  The  judgment  in  anjMJ 
the.  alxive-ineDtioned  actions  iinist  provide  and  tlirect  tbattL 
said  property  shall  ha  applied  by  the  sheriff,  to  the  satisfM 
tion  of  any  ju<l<^nL'tit  wlitch  the  pliiintiff  tnay  obtain  in  thi<  ' 
attachment  action. 

esHoo,  3GT.  §  656.  [Am'd'iS77.]  It  property  attached,  other  thoaj 
vessel,  is  perishable,  the  court  or  jjdge  may,  by  an  ordf 
made,  with  or  without  notice,  as  the  urgency  of  the  case  I 
its  or  his  opinion  retiuires,  direct  the  sheriff  to  sell  it  at  public 
auction,  and  thcreujjon  the  sheriff  must  sell  it  accordingly.  U 
it  consists  of  live  aiiltnulsj  the  same  proiwedings  nin3'  be  t""^ 
but  such  notice  shallbe  given  to  the  parties  to  the  action 
the  application  for  the  order,  as  thecourt,  or  judge  prescrifc 
The  order  directing  the  sale  must  prescribe  the  ti'ine  and  pin 
of  the  sale,  ajid  notice  thereof  mu.st  be  given  in  such  mam 
aod  for  such  time  as  is  pi-cscribed  in  the  order.  The  she 
must  retain  in  his  hands  the  proceeds  of  the  sale,  after 
ducting  his  expenses,  as  allowed  by  the  court  or  jmlge. 

fj  657.  If  (joods  or  effects,  other  than  a  ves.sel,  atto 
SlHuD,  256.    as  the  property  nf  the  defendant,  ni-e  claimed  by  or  iu  b 
of  another  person,  as  his  property,  the  sheriir  may   in  his 
cretion,  empanel  a  jury  to  tiy  the  validity  of  the  oloim. 

g  658.  [.4m'ri  1H77,  1S89.]  If,  by  their  inqnisition,  the  jury 
find  the  ]iroperly  of  the  goods  or  effects  to  have  been  in  tlia 
elainiant,  at  the  time  of  the  levy,  the  sheriff  must  forihwi" 
deliver  thfiii  to  him  or  his  agent,  unless  the  plaiiilitr  gives 
undertuking  with  sutllcient  sureties,  to  indeiiuiify  the  she 
for  the  detention  thereof.  If  the  undertaking* is  given 
sheriff  must  detain  the  goods  or  eU'ects,  as  the  property  of  I. 
defendant;  and  in  the  county  of  Ne%v  York,  where  an  undfl 
taking  is  given  to  indemnify  tlie  slieriff,  he  must,  within  t« 
davR  after  the  giving  of  the  said  undertaking,  cause  the  sa 
to 'be  filed  in  the  otflco  of  the  court  out  of  which  the  ntta 
meat  was  issued,  and  sei-ve  Ufjon  the  claimant  or  his  ogea 
and  the  attaoliing  creditor  or  the  attorney,  whose  nainej 
RutKtcribed  to  the  warnuit  of  attachment,  a  copy  of  tfae  i 
undertaking,  with  a  notice  of  the  Justittcation  or  the  aurc  _ 
thereon.  The  justifloation  must  take  place  before  a  judge  i 
the  court  out  of  which  the  attachment  wa.s issued,  at  a  time  I 
bo  specitied  in  the  notice,  which  must  not  tic  loss  than  two  i 
more  tluui  £lv«  duys  afl,«r  the  »erviug  of  the  $«id  uotic«    ' 
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the  purpose  of  jastification  each  of  the  sureties  upon  the  un- 
dertiiking  wxist  attend  before  the  judf^e  at  the  time  lind  place 
tnentioned  m  the  uutico,  and  tic  exumiued  un  outh  uu  ttin  part 
of  the  claimant,  or  his  agent  or  attorney,  tAiuching  his  sutfi- 
ciency,  in  such  manner  as  the  judge,  in  his  discretion,  thinks 
■roper.  The  examinutioa  miiy  be  adjourned  from  day  to 
ay  until  it  is  ci^mplet-ed,  but  such  udjournnieiit  must  always 
be  to  the  next  jutheial  day.  If  re<iuire<l  l)y  the  chiiinant,  uis 
assignee  or  other  representative,  the  esciiniiuutiiiu  must  be  re- 
duced to  writing  and  subscribed  by  the  stireties.  If  the  judge 
finds  the  sureties  suflleient  he  must  nnuex  the  examination 
to  the  undertalcmg,  indonse  his  ullnwance  ther<x)ti,  and  cause 
the  said  undertaking,  together  with  the  examination  of  the 
sureties,  to  be  Bled  with  the  clerk  of  the  court;.  Thereupon 
the  sberitf  is  released  and  discharged  from  all  further  liability, 
bv  reason  of  the  taking  and  deteiitioti  of  llie  pn>pcrty  seized. 
Wliea  any  such  undertaking  shall  have  b<.>en  approved  and 
filed,  as  hereinabove  provided,  the  clerk  of  t  lie  court  in  which 
the  same  shall  be  Bled  shall  imme<liutely  index  the  same  in 
the  general  index  b<x>k  in  his  otHce  under  the  title  of  the  suit 
in  whicli  the  attachment  is  issued. 

§  660.  If  the  property  is  fmrad  to  be  in  the  defendant, 
the  finding  docs  not  prejudice  the  right  of  the  claimant  to 
bring  an  action,  to  recover  the  goods  or  effects,  or  the  value 
thereof. 

§  660.  Where  a  vessel,  belonging  to  a  jwrt  or  place  in  the 
United  States  or  a  share  or  interest  therein,  is  attached,  the 
court  or  judge,  on  the  application,  within  tulrty  days  there- 
after, of  a  person  clHiiiiin'^:  lit  Ic  tftt'reto,  or  of  hin  agent,  mnsfc 
appomt  three  inditfereiit  persons  to  make  a  valuation  thereof. 

§  QQl.  [^Ain^d  187T.]  A  valuation  of  a  vessel,  or  of  a 
share  or  interest  therein,  made  as  prescribed  in  this  article, 
roust  be  in  writing,  urn)  subscribed  by  the  appraisers  ;  each  of 
whom  must  take  and  subscribe  an  anidiivit,  annexed  thereto, 
to  the  etTect,  that  the  valuation  is  in  all  respects,  just  and 
fair,  and  that  the  value  of  the  vessel,  share,  or  interest  is  truly 
stated  therein,  according  t<i  the  dupouent's  belief.  The  valu- 
ation must  be  inimediutely  returned  to  the  court  or  judge  : 
and,  after  an  uudertakiugls  giveu,  or  after  the  expiration  of 
the  time  to  give  un  uuucrtaldng,  as  prescribed  in  the  next 
section,  it  must  be  delivered  to  the  sherilf. 

g  662.  Within  two  diij's  after  the  valuation  is  returned, 
the  claimant  or  his  agent  may  execute  au  undertaking  to  the 
sheriff,  with  .millicienfc  sureties,  upjMVJved  tjy  the  court  or 
judge,  who  must  justify  iti  Ivyice  tlic  appraise<l  value,  to  the 
elfect,  that,  in  an  action  to  be  brought  on  the  undertaking, 
the  claimant  will  establish  thiit  he  was  the  owner  of  the  vessel, 
share,  or  interest,  at  the  lime  of  the  levy  thereupon  ;  and 
thut,  m  case  of  his  failure  to  do  so,  he  will  pay  the  amount  of 
the  valuation,  with  interest  from  the  dale  of  tlic  iindertaking, 
to  the  sheriff  ;  or,  if  the  vvaiTiiiit  is  vacated  or  annulled,  to 
the  defendant,  or  his  pei-soiial  representative. 

§  663.  Upon  such  an  undertaking  being  executed  and  de- 
livered to  the  sheritf,  the  court  or  judgi;  must  niiike  an  order, 
directing  the  vessel  or  share  to  be  discharged  from  the  attach- 
ment  Thereupon  the  sheriff  must  discharge  the  sumo  ftcco> 
dingly. 

§  664.  The  court  or  judge  may,  upon  the  appUcatAouol 
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either  party,  ut  any  time  before  the  warrant  is  vacated  t 
annulled,  direct  the  sherilT  to  conimenoe  nn  »oti<>Q  upuDll 
undertaking,  iti>f)n  sucli  terms  and  conditiims,  and  under  «U(i 
regiilutioiis,  between  him  luid  tho  iijjiili(.-unt,  us  it  cir  he  dca 
Just.     And  if  the  wiirrdDt  of  att;iflinient   is  vacated  or  i 
nulled,  the  defendiint  in  the  attachment,  his  assignee  orjn 
tional  representative,  may  ennimcncc  and   maintain  un  itct 
uijrm  the  umlertaking;,  or  may  Iw  substituted,  in  place  o( 
aheritr,  in  an  actiou  pending  ltiereupc>n. 

§  065.  In  such  an  action,  the  claimant  may  show,  in  1 , 
of  u  recovery,  that  he  was  the  owner  of  the  vessel,  sharu,  ( 
iuterest,  at  the  time  when  it  was  attached.  If  jud^ 
paasci  a^aiuKt  him,  the  phuntilT  is  entitled  to  recover  t 
amount  of  the  valuation,  with  interest  from  the  date  of  ' 
undertaking. 

S  666.  Where   a   foreigrn  vessel,   or  a  sharp   or  inten 
therein,  is  uttaehed,  it  mu-st  he  valued,  as  prescnlied  in  4.^ 
tions  six  liuiidrecl  and  sixty,  and  six  hundred  and  sixtv-oncf 
this  act,  uix>n   the  application  of   a  perwm,  who   makes 
davit,  to  tfie  effect  that  he  i.s  the  owner  there<if,  or  that  1 
the  agent  of  a  perwon,  naming  liim  and  his  residence,  whom| 
believes  to  be  the  owner  of  the  vessel,  share,  or   interest  I 
tachcd. 

§  667.  [Am'dlSn.']  Such  notice  of  the  application! 
be  given  to  the  plaintiff,  as  the  court  or  judge  deems  : 
enable. 

g  608.  Within  throe  days  after  the  valuation  is  retamj 
the  plaJntilT  must  give,  to  the  pcr.son  ill  whose  behalf  f 
claim  is  inade,  an  undertukiug,  with  sufficient  sui-eties,  t 
proved  by  llio  court,  or  judge,  who  must  justify  in  twice  1 
appraised  value,  U<  thoelToct  that  they  wiJl  pay  such  damn 
as  may  be  recovered  fur  seizing  the  ves.sei,  fibure,  or  inter, 
in  on  action  brotig;ht  against  the  sheriff,  oi-  the  plaiotilfiDi 
attachment,  within  three  months  from  the  approval  of  L 
uiidertakiur.',  if  it  apiJcarH  therein  that  the  vessel,  sharej 
interest  beloa^ied,  at  the  lime  of  attaching  it,  to  the  per 
whose  lielialf  the  claim  is  made. 

§  669.  Unless  such  an  undertaking  is  given,  the  court 
Judge  must  fo^nt  an  order  discharping  the  vessel,  share, 
mtcrest  so  claimed,  from  the  attachment  ;  whereupoo  ' 
sheriff  must  discharge  the  .same  accordingly. 

§  070.  If,  after  such  an  iiiKlertakinp  is  piven  by  the  pU 
tilT,  the  warrant  is  vacated  or  annulled,  or  the  attachmeu 
discharged  as  to  the  vessel,  share,  or  interest,  the  defend 
or  his  agent  is  entitled  to  chum  the  sanic,  or  the  proce 
thereof,  if  it  luus  been  st>ld,  only  upon  his  showiug,  to  the  a 
faction  of  the  court  or  judge,  that  (he  undertaking  has  I 
discharged  ;  or  giving  to  the  pluiiilifr  an  undert-akiug, 
sufHcient  sureties,  a])prove(l  by  the  court  or  judge,  who  i 
justify  in  twice  the  appniised  value,  lo  ihe  eirect,  that 
will   iiidenraify  the  plaintilT   against   all    charges  and  eip 
scs,  in  couse«|Ucuce  of  the  undertaking. 

^  071.  If  Uieimdertakingof  tlit'iilaintilTisnotdigcha- 
or  he  is  not  indemnjjied,  as  jircscribcd  iii  this  articlcL  wSl 
one  month  after  the  defendant  beeoini>s  entitled  toolsiiint- 
ve.ssel,  share,  or  interest,  as  so  prescribed,  it  may  be  soldi, 
the  sheriff,  iii  whose  custody  it  is,  upon  an  order  of  the  court" 
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JUS  who  executed  tke  imlcftakiBg,  (ur  Ihir  adeMOi^. 

*""?    ''  isnLilBmle,liyorHbcMtforMow«er 

>r  of  adMR  or  mtmtt  tkctoa.  wmWm 

-  attacbed,  ur  if  thr  FrafM"  iwi>  itilt 

extruuLcil  by  Ibe  clamHat  ;  orif  «<*■■■  ikaut  ■■■If, 

that  tiine/bv  ur  in  bekalf  of  tWo«iKr<i<  »  farq^k 

or  of  a  sbare  or  interest  tfaerea  ;  the  i  imii.  tkma<e,  «r 

erest,  muj-  Im.-  stild  by  the  tkttnM,  iwdcr  aa  order  at  thm 

,  or  judgie,  upon  the  appKckliaa  of  the  ptetallC,  If,  ■  IBS 

pinioD  of  the  court  or  judge,  •  aaie  ■  tKecemmrf. 

673.  AMi*^r^  a  share  or  interest  ia  a  read,  Icraa  or 
1.  if  the  Draper  claim  to  it »  BOt  aHdcv  iigr 
'  tier  tM*«o^  miaium  thir^  6mj»  there- 
I  by  the  shenfl,  imder  aa  orfer  of  the 
jrt'  or  judge,  u}Aia  the  application  of  a  joint  owner,  or  ha 


[§  674.  [Amd  inn.]    The  sfaerilTcnDst  keep  thej 
taclied  bv  him,  or  the  proceeds  of  property  sola 
land  collected  by  him,  to  aaswer  any  jttdgmeilt  i 
I  obtained  aguinst  the  defendaiit  in  the  action. 

675.  But  the  court,  upon  the  applicatian  of  aitbrr  party 
£he  action,  may  direct  the  aheriff,  either  before  or  after  the 
^piratioa  of  his  tenn  of  olBce,  to  pay  into  court  the  proceeds 
'  a  demand  collected,  or  property  sold ;  or  to  deposit  them 
.  a  designated  bunk  or  trust  oompaoy,  to  be  drawn  out  only 
«>u  the  order  of  the  court. 
§  676,  [Ain'd  l«7r.]  Where  the  proce*dis  of  the  property 
^Id,  and  of  the  demands  collected  bv  the  sheriff,  ezceM  the 
<^)iiut  of  the  plaintiff's  demand,  with  the  <viststtnd  expenses^ 
ad  of  all  other  wiirrants  of  attuoiiiii..-iit  or  exe<.'utions  in  the 
kerilTs  hand.s,  chiirgeable  upf>n  the  siune  ;  the  oMirt,  or  the 
[d^  who  granted  the  warrant,  upi>a  the  application  of  the 
ifendant,  or  of  an  assignee  of,  or  purchaser  from  thedefend- 
jit,  and  upon  notice  to  the  plaintiii,  and  the  plaintiffs  in  the 
Iher  w-iirranf.s,  or  executions,  may,  at  any  tune  during  the 
endency  of  the  action,  make  an  order,  directing  the  sheriff 
.1  pay  over  the  surplus  to  the  applicant,  and  to  release  from 
be  uttuchment  the  remaining  real  and  personal  property  aV- 
ched. 

t*  677-   [.4m'd  1889.]    The  plaintiff,  by  leave  of  the  court 

r  judjre?  procured  as  prescrioed  in  the  next  section,  toay 

ring  and  mHtutuin,  in  the  name  of  hinLself  and  the  sheriff 

uiutly,   by  his  own  att<>rney  and  at  his  own  expense,  any 

ction  which,  by  the  provisions  of  this  title,  may  be  brougnt  by 

ie  sherilT  to  recover  uiiiperty  uttache<l,  or  the  value  thereof, 

_br  a  demaud  attached,  or  upon  an  imdertaking  given,  as  pre- 

Bcribcd  in  this  title,  by  a  ijcrstm  other  than  the  plaintiff;  tiie 

aluiutiff,  in  his  own  name  and  the  sheriff's  jointly,  may  also 

Brin^  and  maintain  any  action  which,  Ijy  the  pn)vision8  of 

uboivision  two  of  section  six  hundred  unn  flfty-flve  of  article 

econd  of  this  title,  maj'  bebroui;ht  by  the  .sheriff.    The  sheriff 

Bust  receive  the  j>roeeeds  of  such  an  action,  but  he  is  not  liable 

or  the  cosl.s  or  <'xi)onses  thereof.     Costs  may  be  awarded  in 

ach  an  action  aj,'^uinst  the  jiluintiff  iu  the   warrant,  but  not 

;ainst  the  sherilT. 

g  678.  The  court  or  judge  must  ^rant  leave  to  bring  such 
,  action,  where  it  appears,  that  due  notice  of  the  appUcatlon 
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therefor  has  becu  fpveii  to  the  sheriff ;  but,  before  d 
the  court  or  judge  may  recfijii-e  that  notice  of  the  appli< 
be  {riven   to  the  iilaiiitiff,  m  suiy  other  warrant  H<;:uiist 
Siiine  rtefpiidant.     And  such  tcnns,   conditions,    aud 
tions  limy  he  iioLxwed,  in   the  order  grauting  leave, 
court  or   iiitigo  thinks  proper,  for  the  due  protection  oft 
rijihts  un<i  interest  of  nil  [lersous,  interested  m  the  disposici 
of  the  proceeds  of  the  action. 

§  679.  Lesive  may,  in  like  rmmaer  and  with  like  effect,  be 
granted  to  the  pliUiitifT  in  the  warrant,  to  be  joined  with  the 
sheriff,  in  an  action  broui^hl  by  the  sheriff,  in  a  case  where  be 
might  have  prooiirod  leiive  t^i'bring  the  action,  a»  prcscribe<l 
in  the  lust  two  sections.  Upon  an  u)iplieation  therefor,  the 
court  or  judge  may,  in  a  proiwr  case,  re«iuire  the  plaintiff  to 
provide  for  the  expenses  in  the  action,  ali-eady  incurred  by 
the  sheriff.  The  application  mu.st  be  denied,  in  case  of  an  un- 
reasonable delay  in  inaif  iiij,'  it ;  or  where  an  application  was 
made,  before  the  action  wius  brought,  and  the  plaintiff  n«e- 
lecterl  or  refused,  witlmut  a  fftHMl  excuse  therefor,  to  comp^ 
AVith  the  terms,  cunditious  or  regulations  thou  imposed. 

§  080.  The  coiirtor  judtfp  mav,  uptin  the  applie^ition  of  the 
sheriff,  or  of  the  rlefenduut  in  tlie  warrant,  durine  the  pen- 
dency of  an  action,  brought  as  preficribed  in  theTu.st  turee 
sections,  direct  us  to  the  conduct,  di.'?continuance,  or  settle- 
ment of  the  same,  and  as  to  the  uppliciUion  or  disposition  of 
the  money  or  property  recovered  tnereiu,  as  justice  requires, 

§  BSl.  Upon  the  application  of  either  party,  and  proof  of 
the  neglect  of  the  sheriiT,  the  court  or  judge  inuv.  by  order, 
require  the  sheriff  to  ivturii  nil  inventory.  DisoWdicnce  to 
suc^  an  order  may  be  punished,  as  a  contempt  of  the  eoi 

ABTICLE  THIRD. 
Vaoatino  or.  momfyino  the  Warrant  ;  DiscBAaQmoj 
Attachmk.nt. 


]  682.  Motion  to  v-aeiite  or  modi- 
fy warrant,  or  Increase  fle- 
curity. 
683.  How  motioa  mnat  be 
mttde;  oppoBing  it  by 
new  proofs.^ 

When  priiir  motion  noi  to 
prejudice  yuLiaequeatnio. 
lion. 

Dafendanl  may  apply  for 
dinchari^Q  of  attachment. 

688.  DndertHkiDK  to  be  given. 

689.  Application  by  ono  of  sev- 

erfil  defendants. 


I 


«)Hun,  19. 
75  N.Y.  179. 
60  How.  Pr. 
190. 

82N.Y.  88; 
8»Id.440. 
U  Daly,  319. 
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686. 


687. 


i  690.  Surelien    to  Jqotify 

quired. 
091.  Sheriff  may  retain  pi 

ty  until  Justiflcatton. 
6BE.  Foregoing  prorisioi 

pHottbl©  to  vesseU. 

693.  Partners  may  apply  I 

I'harKe  attachment. 

694.  UudertakinK  to  be  giren. 

695.  (.'onrt  or  jndgu  may  R«<.'«r- 

lain  THiiie. 

696.  When  plaintjir  entitled  10 

Dotice  of  any  application, 
etc. 


g  682.  [Am'd  1877.]  The  defendant,  or  a  perstin  who  has 
acquired  a  lien  upon,  or  interest  in,  hiss  property,  after  it  wus 
attached,  may,  at  anj' time  before  the  uotuul  application  of 
the  attached  property,  or  the  pnweeds  thereof,  t»>  the  pay- 
ment of  a  judt'iiicut  recovered  in  the  action,  apply  Ui  vacate 
or  modify  the  wftrrant,  or  to  increase  the  security,  given  ' — 
the  plaiutiff,  or  for  one  or  more  of  those  forms  of  relief,  '' 
er,  or  in  the  alternative. 

g  683.  An  application,  spcciflert  in  the  last  section, 
be  fouiKlcd  otilv  uikiii  the  papeifi  upon  which  the  warrant  i 
granted  ;  iu  wliieh  case,  it  must  Ix!  made  to  the  court 
the  warrant  wus  granlod  by  a  juAijc  uvA  ot  court, 


s  j»age,»  vmt  ar  «*  rf  «aart.  a««  ««ft  v« 
,  a*  he  iliiiiw  pwyu.    Or  «iw>v  bgl.MhIw 
mwiL  cm  tfee  p«rc  of  tke  AmbmImc  ;  ■>  «fe 

t  mue  to  tk*  aoort.  or.,  if  Ift*  maKwwmi  -warn  i 


irrik.«Mth»VWt 


I  §  684.  IRiptaliH  tsmi 

\§  686.   [iirpcdiai  liC;.] 

686.  lAmd  \87i.]    The  < 
t  not  prejadweaiBbMi^iM 
ided  upon  the  fhikveef  »< 
I  or  served  at  the  taw  o(  tte ' 
I  any  of  the  rnnwir  ol  i 

I  and  thirty-Sre  mad  aediBB  mx.  kMidred  aad  thirtT-eerea 
fthis  act. 


ch  an  Mipboa 


<ian 


,toi 


^§  687.  The  defendant  oinT',  at  any  time  after  be  has  ap-   - 
ired  in  the  aetion,  and  before  final  'judgn>eiit.  ap|ily  to  the   ^ 
^e  who  granted  the  warrant,  or  to  the  court  for  an  order 
discharge  the  attachment,  as  to  the  vrbole  or  a  p*rt  of  the 

perty  attached. 

[%  688.  [Am'd  1«77.]    Upon  such  an  application,  the  de-   >«  Ba«,€ 
ndant  must  give  an  undertaking,  vrith  at  least  two  sufficient  *■  *••  •• 

«ties^  to  the  effect  that  he  will,  on  demand,  poy  to  the 

intiff  the  amount  of  any  judgment  which  may  he  rec<->vered 
Jthe  action  a^iast  him," not  cxcecdinjr  a  sum  sjieciBcd  in  the 
idertaking,  with  interest.  The  sum  so  spcciflert  must  be  at 
kst  oouiil  to  the  amount  of  the  plaintifTs  demand,  as  speci- 
■d  in  his  a(flda\"it ;  or.  at  the  option  of  the  liofendant,  equal 

the  appraised  vaUie,  acconlins  to  the  iuventor>%  of  tlie 
lerty  attached  ;  or,  if  the  application  is  to  disctiurRe  the 
chtnent,  a.s  to  a  part  only  or  the  property  attached,  to  the 

praised  value  of  uiat  portion. 

1^  689.  ^A^)e^e  there  are  two  or  more  defeadantK.  and  an 
[]|icutiuu  is  made,  as  prescribed  in  the  lust  two  .sections,  by 
!  or  more,  but  not  by  all  of  them,  the  undertaking  must 
ovide  for  the  iMiyment  of  any  nidprncnt.  which  niiiy  be  re- 
overed   against  any  of  the  (lel'ondants  in  tlw  actiuii,  uiiloss 
"the  appUcant  makes   pnK>f.  by    affldiivlt^  Uj  the  siitisl'iK<tk<n 
the   court   or  judge,  that  the  prnpertv,    with  respetU    to 
lich  the  application  is  made,  belongs  to  him  separately  ;  m 
liich  case,  the  undertakidf^must  provide  for  the  payment  of 
r  judfruieuf ,  which  may  bo  recttvered  m  t  he  ueliou  ftrriuust  the 
}|icant,  either  alone  or  jointly   with  ativ  other  defendant. 
lere  an  application  is  miide,  ns  prescrihed  iu  thi,*  sect  ion,  at 
St  two  days'  notice  thereof,  with  a  copy  of  the  ullldavit, 
st  be  served  upon  the  plaintifTs  nttfirncy,  who  mny  oppose 
J  application  by  proof,  by  alfldavit,  that  ocie  nr  nioi-c  o'  the 
ber  aefeudants  own,  or  have  an  mtcrest  in  the  property. 
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^690.  [.Im'd  18T7.]  An  undertaking,  given  as  prescri'beiJ 
in  the,  last  two  sections,  must  bf  forthwith  filed  with  the  clerk. 
A  copy  thoreof,  with  a  iiotii'p  uf  the  fliiiig  must  be  forthwith 
sen'ed  uj^Miu  the  pliiintifTH  allurncy;  who  iiiay,  within  thn-e 
days  thereafter,  frive  notice  to  the  sherilT,  that  he  excepts  to 
the  sutfluiencv  of  the  sureties.  Thereuixm  the  sureties  must 
justify  upon  iUe  like  notice,  untl  in  like  manner,  as  bail  upiin 
an  arrest;  or  a  new  uiHlertakiu;^;  must  be  given,  with  new 
sureties,  who  must  justify  in  like  niauucr.  If  the  |)laiiitifT(i«esj 
nut  exi«pt,  as  preai;ribe4  in  this  section,  he  is  deemed  to  have  I 
waived  all  objection  to  the  sureties.. 

§  601.  The  sherilf  is  responsible  for  the  sufflcieucy  of  the] 
sureties ;  and  ho  may  retain  possession  of  the  pi-operty  at--J 
tached,  and  the  proceeds  thereof,  untiJ  the  objection  to  them  ' 
is  waivedj  as  prescribed  in  the  last  section,  or  they,  or  the 
new  sureties,  justify. 

§  992.  The  last  Ave  sections  are  applicable,  where  u  ves- 
sel, or  a  share  or  interest  therein  is  attached.     If  it  is  neces- 
sary, to  enable  the  defendant  to  tlischarge  the  attaohn 
tho'court  or  judge  may,  by  order,  stay  ativ  proeeediufr- 
fled  in  article  .«iecond  of  this  title,  or  extend  the  time  to  il  ' 
act  therein  tipecifled. 

^  693.  If  a  warrant  of  attachment  is  levied  upon  the 
interest  of  one  or  more  partners,  in  gootl.-*  or  chattels  of  a 
partnership,  the  other  partiiei-s,  who  aie  not  defendants  in 
the  actiou,  or  any  of  them,  may  at  auv  time  before  final  judg- 
ment, apply  to  the  judge  who  pninteil  the  warrant,  or  to  the 
court,  upoii  an  affidavit  showing  the  faet.s,  for  an  order  to 
disichargo  the  attuchmeut,  as  to  that  interest. 

§  694.  iAni'd  1877.]  Upon  such  an  application,  the  appli- 
cant must  give  an  undertidiing,  with  at  least  t  wo  sufficient 
sureties,  to  the  effect  that  they  will  pay  to  the  sheriff,  on  de- 
muJid,  the  amount  of  any  judt^ient,  vvnich  may  be  recovered 
against  the  partner  who  is  defendant  iu  the  action  ;  or  which 
may  be  recovered  against  him,  iu  any  other  action,  wherein 
the  other  partners  are  not  dcfendunts,  and  wherein  a  war- 
rant of  attachment,  <»r  an  exeeiitinn,  may  come  to  the  aherilTs 
hands,  at  any  time  before  the  warnjnt  of  uttaehment,  which 
was  so  levied,  is  vacated  or  unntdlrd  ;  not  e-xeeediiif;  a  .snm< 
speciiled  iu  the  uudertakiujj,  which  tnust,  not  be  less  than  the 
value  of  the  interestof  the  tlefeudant,  in  the  goods  or  chattels 
seized  by  virtue  of  the  attachment,  as  fLxed  ny  the  court  or 
judge.  If  the  vajuc,  in  the  opinion  of  the  court  or  judge,  / 
uncertain,  the  sum  shall  be  sucL  us  the  court  or  judge  aet«' 
mines. 

§  60S.  For  the  purpose  of  fbdng  the  sum,  or  determin 
the  sufficiency  of  the  sureties,  the  court  or  judge  may  receiv 
affldavits  or  oral  testimony,  or  may  direct  a  reference. 

§696.  [.^Ht'dlSTT.]  The  court  or  judge  may  direct,  that 
the  plaintiff  have  notice  of  nu  application  for  a  dischar^  of 
property,  as  prescriljcd  in  this  article,  or  of  the  heiirint;  uniii-; 
an  order  of  refereiice,  imulf  as  prescribed  in  the  hist,  sc-i  •■•■! 
and  if  the  applicant  does  not  apijeur,  where  notice  has  by  on 
given^  the  appUcOitioD  may  be  clisiiusBcd  or  denied.         alii 
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ARTICLE  FOURTH. 
Ieoulations  whkrk  theiie  are  Two  or  mork  Warraitts 

AOAIVST  THE  aAME  DEFE.N1>ANT. 


Ij  7((3.  RiKhUaf  junior  plsintilf  in 
notion  li.v  iifnior  plaintllT 
nnd  sherlffjointty. 

704.  Junior  plnintlff  may  be  «!• 

lowed  to  eommeiioe  ac- 
tion jointly  with  Rlicrilf. 

705.  Rights  or  third  And  oilier 

subwqiieDt        ottnohlng 
urodiiorii. 


007,  Preterenpesof  twoor  more 
wnrranrs. 

ees.  Rule  M  to  lery  under  a 
junior  wmrmnt. 

m.  Cndertaking,  hy  junior  »t- 
Lochinf;  creditor,  to  pro- 
Tent  release  of  foreign 
Teasel. 

702.  Rule  ai  to  8iil>!>eqnent  at' 
iBt'hnnent  of  foreiga  ye»- 

§  697.  Where  two  or  more  wiin-unts  of  attachment, 
kgainst  the  sutne  defendniit,  are  delivered  f<>  the  sheriff  of 
[Jne  same  couuty,  to  he  exeeulwl,  their  respective  preferences, 
Mid  the  rules,  "where  a  levy,  or  a.  levy  und  sule,  have  be«n 
made  under  a  junior  warrant,  are  the  siiine,  n-s  where  two  or 
more  exeeution.s,  afrainst  the  property  of  the  same  defendant, 

e  delivered  to  the  aherilT  of  the  same  county,  to  be  exe- 
cuted. 

§  698.  Where  a  domestic  vessel,  or  a  share  or  interest 
erciii,  has  been  attaehed,  and  aft<>rwui'd.s  I'eleosed,  as  pre- 
•cribed  in  this  title;  or  where  the  pei-sonal  propei-ty  of  a, 
[partnership,  of  which  the  defeu<Iunt  was  a  nienil^er,  has  been 
attached,  and  the  attachment  afterwards  discharged,  upon 
tfie  nppUcation  of  another  partner,  us  presci-ibed  in  tliis  title  ; 
mother  warranty  against  the  same  ucfendHiit,  .nhall  not  be 
levied  on  the  siune  property,  by  tlie  sheriff  of  the  same  or  of 
Juiy  other  county,  until  after  the  Jii^t  warrant  has  been 
•aoated  or  annulled.  But,  except  as  llui.t  presc'ribed,  where  a 
lecond  warrant,  against  the  same  defendant,  is  delivered  to 
the  same  .sheritT,  he  must  execute  it,  by  a  levy  upon  pmpeily 
Irithtn  his  county,  and  he  must  thereupon  tukc  the  same  pro- 
Ceedinsrs,  us  if  the  levy  was  made  under  the  first  warrant. 

§  699.  [Repealed  ISn.} 

%  700.  [/fepeoied  1877.] 

§  701.  VNThere  a  foreipnt  vessel,  or  a  share  or  interest 
jihcrein,  has  b«!en  attached  and  valued,  as  prescribed  in  article 
coond  of  this  title,  and  Iho  plaintitf,  in  the  first  warrant  of 
.ttacliinent,  fails  to  ffive  an  undertaking  to  prevent  the  re- 
ea-so  tlicreof,  the  court  or  iudpo  may  eraiit  to  the  plaintiff  in 
;  second  warrant,  then  in  tlie  sherifTs  liaod.s  for  execution,  Eia 
Ktension,  of  not  more  tlian  thi-oe  days  thereafter,  within 
rbicb  to  furqi-sli  an  undertaking,  in  all  rcj-specls  lilte  the  one  to 
<e  fiirinshed  by  the  llrxt  plaiutiff.  And  if  he  funiiaheii  it, 
rithin  that  time,  he  has  (he  same  riKhts  uiirl  privileges,  and  is 
abject  to  the  same  duties  and  liabilities.  With  respect  t«  the 
Vessel  and  its  proceeds,  and  the  subset|uent.  proceedings  re- 
nting thereto,  aa  if  his  was  the  Urst  warnint. 

§  702.  If  a  foreipn  ve.ssel,  or  a  share  or  interest  therein, 
,as  been  attached,  ami  afterwards  released,  by  reiLson  of  the 
Failure  of  the  pluiutiff,  in  the  llrst  or  the  seciind  warrant,  to 
ive  an  undertiikiug  to  i)revont  the  release,  it  shall  not  be 
irain  attached,  under  warrant  against  the  same  defendant, 
^vnich  h[\d  been  delivered  t^)  the  sheriff  of  tine  same  county, 
before  the  expiration  of  the  time  within  which  the  underta- 
king; shoidd  have  been  funiisbed.  But  it  may  bo  again  at- 
tached, under  a  subsecjueut  wLirruut  against  thesame  deteud- 


JM  N.y  en 


136 


ATTACHMENT. 


ant ;  in  which  case,  the  phiintiff  therein,  and  the  plftintiff  I 
each  waii-aut  subseiiueiitly  delivered  lt>  the  sberilT,  1 
sumo  rifrhts,  and  privileges,  und  are  subject  to  the  suuio  > 
anil  liabilities,  with  respect  to  the  vcs»sel  Hiid  its  proceeds,  i 
the  siibsLXjuent  proceediiitfs  relating  thereto),  a.sit  thewai-rai 
under  winch  it  was  attached,  was  toe  tlrst  wai-raiit. 

§  703.  Where  the  plaiatifT  in  a  warrant  of  attochn 
has  coinuieutvd  un   uctioti,  iu  the  name  of  himself  and  I 
sheriff  jointly,  its  prfscrihivl  in  this  title,  a  plaiutiU'  in  a  jun 
wiirrant  iriiiy  apply  to  the  court  or  jiidire,  to  direct  as 
conduct,  discoutiDuance,  or  settietnentof  the  same,  or 
pose  tenns,  conditions  and  regulations  as  to  the  continu 
thereof,  in  the  interest  of  the  upplicant ;  and  such  order 
be  made  tUereuixjii,  as  jiistiee  reijiiires.     If  the  t]i-st  wa 
is  vacated,  or  the  attachment  thereunder  is  released 
charged,  without  alfeetiiift  the  cause  of  aetioa  pruseciited 
the  plaintiff  tlicreiu  and  the  sheriff  jointly,  the  plaintiff  in  t 
warrant  next  in  order,  inuy,  upon  his  own  application,  b 
Btitutcd  as  joint  plnintiJf  with  the  sheriff,  by  un  order,  i 
as  upon  an  application  for  leave  to  bring  such  un  action. 

S  704.  A  plaintiff  in  a.  second  warrant  may  apply  t« 
court  or  jiidije,  upon  notice  to  the  plaintiff  in  the  first  »•«_ 
rant,  and  to  the  sheriff,  for  leave  to  bring  and  maintain,  I 
the  uam«  of  hiiiiself  and  the  sheriff  jointly,  any  actiuu,  whja 
might  bu  brought  in  the  name  of  tlie  senior  plaintiff  aud  C' 
sheriff.  If  it  appears  that  the  piiiinttfT  iu  tne  first  warn 
neg-lccts  or  refuses  to  be  joined  with  the  Bhcriff  in  s 
action,  or  to  comply  with  tlie  tenns,  conditions,  and 
tioQS,  imposed,  either  upon  granting  him  aa  order  f 
purpose,  or  upon  the  hearing  of  au  application,  made  ...  ,., 
scribed  in  this  section,  the  court  or  jud^e  may  grunt  to  t 
phuntitf  in  tlie  second  warrant,  leave  to  bring  "and  mointa 
such  un  action,  in  the  name  of  himself  and  the  sheriff  jointf 
witli  like  effect,  as  if  his  was  the  tirst  warrant. 

Si  705.  Whcrethere  aremoi'ethau  twowarrantsof  at 
metit,  against  the  same  defendant,  the  plaintiffs  in  the  thin 
each  subseciuent  wannnt  have,  according  to  their  respe 
priorities,  the  sujne  rights  uud  privUeges,  us  against  the  ] 
ilfs  in  all  senior  warrants,  which  the  plaintiff  in  the 
warrant  has,  as  aguiust  the  plaintiff  iu  the  tlrst,  and  a 
ject  to  the  same  (luties  anil  liabilities  ;  except  that  u 
extension  of  the  time,  within  which  to  furnisli  sui  undertatdng  1 
to  prevent  the  release  of  a  foreign  vessel,  or  a  share  or  int 
est  therein,  shull  not  bu  granted.  Aud  the  plaintiffs  in  twt 
more  junior  warnmts  of  attachment,  may,  by  ngreeme 
among  themselves,  take  jointly,  and  for  theiV common  beuefl 
any  proceeding,  permitted  by  this  title  to  be  taken,  bv  if 
plaintiff  iu  ii  second  or  suljsequeut  warrant  of  altaohmea 
provided  that  it  does  not.  interfere  with  the  preferential 
other  right  of  an  iiitermedinte  plaintiff. 

ARTICLE  FIFTH. 

Pbocksdinos  after  Jl-dome.vt;  Rights  of  Partus  An>i 
DCTIE.S  OF  THE  Sheriff,  after  thi  Warrant  is 

VACATED  OR  A-V,VULL.BP,  OR  THE  ATTACHMS,VT 
DISCHABOEO. 


f.  700.  Execution  to  l»»ueto»her- 
itf  who  has  levied. 


i  TOT.  Only    attached     pr 

•lound    when    auinin« 
not  pononally  aerred. 


I 
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TCB.  ladicmaBt I&  the  priai^lpul 
action :  how  8atii>fleil. 

709.  WheaHtacbmentrti'-nhor- 
gefj,  etc,  properly  lo  l>« 
resitored  to  derenditnt. 


I  710.  AiMitlnnal    prorinioA     fnr 

hU  relief. 
Til.  Cftneelllni!  notln*   atUch- 

inR  real  properly. 
712.  Wlif-n    nheriff   to    return 

warntot  and  his  proee«d- 

Ings. 

§  706.  WTiere  a  levy,  nndcr  a  waTmnt  of  attachment  in 
an  act  ion.  lixsbeen  made,  lui  execution  a^^iinst  projwrty,  uixin 
a'tiual  jiiijtjuient  in  favor  of  the  pluintiff  thert?iii,  recovered 
after  the  e.xpirrition  of  the  torru  of  olHi'o  of  tlie  sheriff,  who 
nuidc  th«  levy,  must  neverthole!«i  be  directed  to  iin  *  exe- 
cuted by  that  "sheriff,  unless  another  person  ih  dosigniitcd  by 
law  to  complete  the  unflnished  business  pertaining  to  his  oflSce; 
or,  in  that  case,  to  the  person  so  designated. 

S  707.  [AnVd  1877.1  Where  a  defendant,  who  has  not 
appeare<1,  is  a  nou-resideut  of  the  State,  or  a  foreiijn  corpor- 
ation, and  the  summons  was  8er\'e<l  without  the  State,  or  by 
publication,  uursuant  to  an  order  obtained  for  that  purjxxse, 
as  prescnbed  in  chapter  llfth  of  this  act,  the  judj^ment  can  be 
enforced  only  against  tlic  proiici-ty  wliich  bits  Itoeu  levied 
upon,  by  virtue  of  the  warrant  uf  attacluncut,  at  the  time 
when  tlie  judjrment  is  entered.  But  this  section  does  not  de- 
clare the  elTect  of  such  a  judfrment,  with  respect  to  this  appli- 
CAtion  »if  any  statute  of  mnitation. 

^  708.  [.-ioi'd  1877.]  Where  an  execution  aguinst  prop 
erty  is  issued  upon  a  jiidg'iiu'ut  for  the  piiiintitT,  in  an  action  m 
which  a  warrant  of  aituohment  has  beea  levied,  the  sheriff 
must  satisfy  it,  as  follows  ; 
)  L  He  must  pay  over  to  the  plaintilT  all  money  attached  by 
Jiim,  and  the  proceeds  of  all  salesof  perishable  property,  or  of 
any  vessel  or  share  or  intere.'it  therein,  or  auiinals,  stild  by 
him,  or  of  any  debts,  or  other  Liuntts  in  action  collected  or 
sold  by  him  ;  or  so  much  thereof  as  is  necessary  to  satisfy  the 
judgment. 

2.  If  any  balance  remains  dne.  he  must  sell,  uniler  the  exe- 
cution, the  other  personal  property  attached,  or  so  much 
thereof  as  is  necessary ;  iucluding  rij,'lits  or  .shures  in  the  stock 
of  an  association  or  corporation,  or  a  bond  or  other  instru- 
ment for  the  payment  of  money,  executed  and  issued,  with 
the  interest  coupons  annexed,  if  any,  by  a  govcrninciit,  State, 
county,  public  ofHci-r, or  inunicipal  or  oUiorttuporatiuii,  which 
is  in  tenna  negotiable,  or  piiyable  to  the  iHr-areror  holder,  the 
pnncipal  whereof  is  not  then  pnyable  ;  but  nob  including  any 
other  debt  or  thing  in  action.  If  the  jiroceedsof  thutpro{>erty 
arc  insiifflcicut  to  satisfy  the  jiidi^mciit,  and  the  execution  re- 
quires him  to  satisfy  it.  out  of  any  other  pei-sooal  property  of 
Uje  defendant,  he  must  sell  the  pers<jiial  property,  upon  which 
he  has  levied  by  virtue  of  the  execution.  If  the  proceeds  of 
the  personal  property,  apiilicabte  to  the  exei'ution,  are  iu- 
sufflcieut  to  satisflv  the  jiiili;ini'iit,  the  sherilJ'  must  sell,  under 
the  execution,  all  tlio  nplit,  title,  and  interest,  wliich  the 
defendant  had  in  thi;  real  property  attuche<l,  at  the  time 
when  the  notice  wiis  liicd,  or  at  any  time  afterwards,  before 
resorting  to  any  other  real  proiwrtv. 

3.  If  personal  property  attuchcfl,  belonging  to  the  defend- 
ant, has  passed  out  of  the  haiids  of  the  slierilfj  without  having 
been  sold  or  converted  into  money,  and  the  attaohment  hua 
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not  been  discharge*!,  as  to  that  prfiperty,  he  must,  if  prt 
cable,  regain  possession  thereof ;  ana,  for  that  purpose,  he  I 
all  the  authority  which  he  hi»<),  to  seize  the  S4iine  under  tti 
wurrnut.     A  person  who  wilfully  coul-cuIs  or  withh'flds  sud 


pri>j>crfcy  from  him,  is  liable  to  double  damages,  at  the  suiK 
the  party  aggrieved. 
4.  UrLtil  the  judgment  ts  paid,  be  may  collect  the  debts  i 


4  OlT.  Pro. 
148;  Id.  154. 
90  N.Y..  f>i\  : 
i»2  Id.  efil. 
1  How.  Pr 
N.  8.  21. 
36  Hud,  407. 


He  party  aggrieved. 

4.  UrLtil  the  judgme^u  lo  ^,^,^,, 
othor  thiufjs  ID  iielion  attaidied,  and  prosecute  any  undert 
kiQK,  which  he  has  tukeii  in  the  course  of  the  proceedinjrx,  aa 
apply  the  proceeds  theroot'  to  the  piiytiierit  of  the  judpnea 

5.  'At  any  time  after  levyhig  tlie  attachment,  the  oouii 
upon  the  petition  of  the  plaiutiff,  accompuaiied  with  an  i  ' 
dav-it,  specifyiriE  fully  all  (lie  proceedings  of  the  sherilT,  sill 
the  levy  under  the  warrant,  tue  property  ttttuehed,  and  t 
dtspositiou  thereof;  and  the  nfflaavit  of  the  sheriff,  sbuwii 
that  he  has  listed  dilifjence,  in  endeavoring  to  collect  the  deb 
and  other  tliiii!i:s  in  itcUon  attached,  and  that  u  jxii-tion  tJi 
of  remains  uncollected  ;  inuy  dtreet  the  sheriff  to  selJ  the  I 
maining  [xjrtioa,  upon  such  termn.  and  iu  Hueh  manner,  iisj 
thinks  proper.    Kotico  of  the  apptioation  must  be  given  to  l' 
defendant's  attorney,  if  the  defendant  appeared  in  the  act) 
If  the  summons  wij-s  not  personally  served  on  the  defendu 
and  he  did  not  apfwar,  tlie  cotutmay  rnuke  sueh  order  nst 
the  scrvioo  of  notice,  as  it  thiaks  proper  ;  or  muy  grant  f" 
applicatioD  without  notice. 

§  709.  [..tm'd  1877.]    Where  a  warrant  of  attachmenti 
vacated,  or  annulled,  or  an  alluchiiient  in  di.scharped,  ufic 
the  application  of  the  defendant,  the  sheriff  must,  except  ml 
case  wtiere  it  is  otherwise  »{>ecially  prescribed  by  law,  delitrff 
over  to  the  defendant,  or  to  the  ])er»on  entitled  thereto,  ap 
reasonable  demuud,  and  upon  pav'iuent  of  all  costs,  charge^' 
and  expenses,  Irjisilly  clmrpreiibUAjy  the  sheriflT,  all  the  attack- 
ed perstinal  property  reniainirifr  in  his  liands,  c)r  that  voTtkni 
thereof,  as  to  wnich  the  attachment  is  discharg:ed ;  or  tner"^ 
ceeds  thereof,  if  it  has  been  s<ild  by  hira. 

^710.  Where  the  sheriff  is  required,  by  this  title,  to  i 
liver  attached  propei-ty,  oi'  the  jiroeeeds  tliereof,  to  the  i 
f endant,  he  must  also  deliver  to  him,  unless  otherwise  speciiv 
directed  by  the  court  or  judjio,  alllj"  loks  of  account,  vouehe 
cvidi'nces  of  debt,  muniments  of  title,  or  other  papers,  re 
ting  to  the  property,  either  real  or  personal,  or  to  lUs  proceei 
together  with  all  undertakiiifrs,  relating  thereto,  which  he  I 
taken  in  the  course  of  the  proceedings,  and  which  have 
been  fully  siutisUed ;  except  an  undertaking,  given  by 
defendant,  upon  the  discharge  of  property.  He  must 
deliver  a  written  as.si(,'nment  duly  ackuowledged,  of 
undertakine,  so  delivered,  and  of  each  other  instrument,  to 
which  the  defendant  is  thus  entitled,  an  as.signment  of  which 
is  necessary  to  perfect  or  prf)tect  the  defendant's  title  there- 
to. The  defendant  iimst  also,  but  upon  his  own  appUcatiflo 
only,  he  .substituted  in  the  place  of  the  sherilT,  or  tne  sherifl 
and  the  piniiitiff  jointly,  in  an  action  brought  as  prescribed! 
this  title  ;  but  the  court  or  jiidf^e  may  impose,  as  a  conditi 
of  crantinf;  the  order  of  substitution,  such  terms  as  justice! 
quires,  with  respect  to  idcmnity  and  payment  of  expeo" 
The  defendant'.s  rights,  with  reafjoct  to  property  attached  i 
not  disposed  of,  and  an  undertiddng,  tsr  other  instninicnt, 
which  tie  is  thus  entitled,  are  the  same  aa  those  of  tli«  slier 
while  the  warrant  was  still  in  force,  except  where  his  rig 
are  speoially  dcfLued  or  reguloited  by  law. 
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^711.  t  !"»'«' 1877.)  At  aiij'  time  after  the  warTJU»t  of 
^fcttachment  bus  boon  vucuted  or  uuuuUed,  ur  the  ultuuhiucat 
beeu  disohurgred  as  to  real  property  uttached,  the  court 
nay,  iu  its  discretion,  upon  tlie  appiicution  of  uny  person 
laggrieveU,  iui<l  uihiq  such  notice  as  it  deems  just,  direct^ 
ttbat  any  notice,  filed  for  the  purpow;  of  nttaehiug  the  pi-oper- 
ty,  be  cancelled  of  record,  by  tin;  clerk  of  the  county  wliere  it 
fis  Bletl  and  recorded.  ThcciLncellalion  miiMt  be  niude  by  a 
[note,  to  that  effect,  on  the  margin  of  the  record,  referriug  t<i 
"he  order;  and,  unless  the  ortler  is  entered  iu  the  same  clerk's 
IplBce,  a.  certified  copy  thereof  must,  at  the  some  Ume,  bv  filed 
rtherein. 

§  712.  AVlierc  a  warrant  of  attachment  has  been  vacated 
[or 'annulled,  the  sheriff  mu.st  forthwith  HJe,  in  the  clerk's  of- 
Iflce,  the  warrant,  with  a  return  of  his  proceedings  thereon. 
lUpon  the  application  of  either  party,  iui<!  pri«)f  of  the  sheriff's 
[neglect,  the  court  niay  direct  hini  s<j  to  do,  forthwith,  or  with- 
Itn  a  specified  time. 

TITLE  IV. 

[other itrovitnonal  rtmediea ;  general  and  miseeilaneou8  pro- 
visions, 
[AsncLB  1.  Reeeirers. 

2.  DeposU,  delivery,  or  coDveyBnee  of  property. 

3.  General  and  miHuelLaneoQa  provisions. 

ARTICLE  FIRST. 

RKCE1VIR.S. 


j  71A.  Certain  reeelversmay  bold 
real  property. 


I  J  713.  Receiver;  when  appointed. 
714.  Notice  of  application, 
716.  Security. 

713.  In  addition  to  the  ctises,  where  the  appointment  of 
|.a  receiver  is  specially  provided  for  by  law,  a  receiver  of  proj>- 
erty,  which  is  the  subject  of  an  action,  in  the  supreme  court,  a 
superior  city  court,  or  a  county  court,  may  be  appointed  by 
I  the  court,  in  cither  of  the  following  cases : 
I  1.  Before  final  judgment,  on  the  application  of  a  party  who 
[establishes  an  apparent  right  to,  or  interest  iu,  the  property, 
[where  it  is  in  the  jiosssesion  of  an  adverse  party,  and  there  is 
Idang'or  that  it  will  be  removed  beyond  the  jurisdiction  of  the 
I  court,  or  lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judjnnent,  to  c»irry  the  judgment  into 
i  effect,  or  to  dispose  of  the  property,  according  to  its  direc- 
tions. 

3.  After  final  judgment,  to  preserve  the  property,  during 
the  pendency  of  an  appeal. 

The  word,  "  propertyi"  as  Used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
[  eontil  property. 

§  714.  [,-lm'dl8T7,  1870.]  Notice  of  an  application,  for  the 
appointment  of  a  receiver,  in  an  action,  lie  fore  judgment 
therein,  must  be  g^iven  to  the  adverse  party,  unless  be  has 
failed  to  appear  in  the  action,  and  the  time  limited  for  hi.s  ap- 
peiirancc  has  expired.  But  where  an  order  has  been  made, 
as  prescribed  in  section  four  hundred  and  thirty-eight  of  this 
act,  the  court  may,  in  its  discretion,  appoint  a  temporary  re- 
ceiver, to  receive  imd  preserve  the  property,  without  notice, 
or  upon  a  notice  given  by  publicatioD  or  otherwise,  as  it  thinks 
proper. 
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teJT.  Y.  596.  §  715.  [.l/d'if  187".]  A  receiver,  appointed  in  an 
or  special  prix'codiiiL'',  niiisf,  before  eatoriug  upon  lu 
execute  luid  file  with  tbe  pro|<er  clerk,  a,  bond  to  tiie 
Turith  at  least  two  saiffioient  sureties,  in  a  penalty  fixed, 
court,  judge  or  referee.  in:ikiii^  the  appointment,  oondi 
for  the  faithful  discharnre  of  his  duties  as  receiver.  Am 
court ;  or,  where  the  order  was  randc  out  cpf  court,  the  jiid 
makins  the  order,  by  or  pursuant  to  which  the  recei\-er  wiwi 
pointed ;  or  his  successor  in  office,  may,  at  any  time,  remove  1 
receiver,  or  direct  him  to  give  n,  new  bond,  with  new  surett 
with  tlie  like  conrlition.  But  this  section  does  not  apply  U 
ca.se,  where  special  provision  is  made  by  law,  for  the  scouri 
to  be  pven  by  n  receiver,  or  for  increasing  the  same,  or  i 
reinoi'tng^  a  receiver. 

§  716.  A  receiver,  aiipointed  by  or  pursuant  to  an 
or  a  judfrnieut,  in  an  action  in  the  supreme  court,  asu| 
city  court,  or  a  county  court,  or  in  a  special  proceedin 
the  voluntary  dissolution  of  a  corporution,  m.iy  tak< 
hold  real  property,  upon  such  trusts  and  for  such  purpq 
the  court  directs,  subject,  to  the  direction  of  the  court, 
time  to  time,  respecting  the  disposition  ^hereof. 

ARTICLE  SECOND. 
Deposit,  Delivery,  oa  Cosveyaxce  of  Pnopnff 

i  717.  Conn  mnyordfir  a  deposit       |  718.  When  BherilT may  i 
or  del  i  v«ry  0  f  property  in  convey,  etc. ,  propt 

certain  cases. 

§  717.  [.-Imcf  IS77.1  Where  it  is  admitted,  by  the  pl< 
or  examination  of  a  party,  that  he  has.  in  his  possession 
der  his  coatrol,  money,  or  other  personal  property  cap* 
delivery,  which,  being  the  subject  of  the  action  or  special  t 
ceeding,  is  held  by  him  a.s  trustee  for  another  party,  or  wl 
belongs  or  is  due  to  another  party,  the  court  noay.  m  it  dis 
tlon,  grant  an  order,  upon  notice,  that  it  be  paid  into,  or 
posited  in  court,  or  delivered  to  that  party,  with  or 
secutity,  subject  to  the  further  direction  of  the  court. 

^718.  VVTiore  the  court  has  directed  a  deposit  or  del 
as  prescribed  in  the  last  sectinin  ;  or  where  a  judfrment  ( 
a  party  to  make  a  deposit  or  dt^tivery,  or  to  convev  real 
erty  ;  if  the  <lirection  is  disobeyed,  the  court,  besides  - 
Ing  the  disobe<lience  as  a  c<inbempt,  may,  by  order,  n 
the  sheriff  to  take,  and  deposit  or  aeliver  the  money  or 
personal  property,  or  to  convey  the  real  property,  in 
mity  with  the  direction  of  the  court. 

ARTICLE  THIRD. 


General  and  MiscKLLANSOtrs  PBOVisioira. 


iTlB. 


Arrest,  injUDction,  and  at- 
tacliment;  when  not  to 
he  granted  together. 


i  720.  Counterclaim:  riRhH 
▼islonal  remedy  in 
of. 


§  710.  [Xm'dTSTB.]  Where  an  application  for  an  oi 
of  arrest,  an  injunction,  and  a  Warrant  of  attachment,  or 
of  them,  is  maiic,  in  the  same  action,  aofainst  the  same  def< 
ant,  and  it  satisfactorily  appears  that,  under  the  partic 
circuia^tances  of  thecase,  two  or  all  of  them  arc  not  uecess 
for  the  plaiotifTs  security,  the  court  or  judge  may,  in  its  oi 
discretion,  require  the  plaintiff  to  elect  between  them.  Wl 
an  appUcatioQ  is  made,  to  obtain,  vacatro,  modify,  or  r~^^ 


»rseM 


TUXJE 

!  {  121.  Defeete  tmrmd  Wf 

T2S.  AmeadarHM*  hrlka  I 

dnrag^rdiag 
erTOfa,ete. 
TM.  R«U«f  aicaiaat 

««c ;  «a»wiilwiiiit»toeoo- 

Ibtm  prooaadiag*.  mK  Aaaadtag      4a(ccu      io 

TiS.  Raumu  bf  •Seem,  «<^ 

§  T21.  [.4m"rf  !!J79.]  Inaotxirt  of  mx>rd.  wliere  it  rrr- 
dict,  report,  <>r  ileoistoo  has  b«wn  rendered,  the  judgment  shall 
not  be  stayed,  oor  shall  uny  jucl°niirat  of  a  oixirt  of  record  be 
impaired  or  affected  by  reksoo  of  either  of  ttie  following  im- 
perfections, omissions,  'defects,  matters,  or  things,  in  the  pro- 
cess, pleadings  or  other  pniceetlinijs  ; 
1.  For  want  of  a  sumiuon-^  ■  t  ■  >i  her  writ. 
3.  For  any  fault  or  defcot  in  pr-icess ;  or  for  nusoooociving 
a  process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or 
other  officer ;  or  because  an  officer  ha.s  not  subscribed  a  re- 
cum,  actually  made  by  him. 

4.  For  u  variance  between  the  summons  and  ot^mplaint. 

5.  For  a  mispleadin>?,  insufficient  pea<bng  ♦  or  jeofaii 

6.  For  want  of  a  warrant  of  att^)mey  by  either  party. 

7.  For  the  appearance  by  attorney  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment  is  in  his  favor. 


Ml 

I>ig.  .MO. 
ISDN.Y.ia 


So  in  origioal. 
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76  N.  T.  598. 
J3S  N.Y.  523. 

89  NT.  22. 
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31  Id.  327; 
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Id.  537. 
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15  Week. 
Dig.  IM. 
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N. 


8.  For  omitting  to  allege  any  matter,   wnthrrat  proof 
-which  the  verdict,  report,  or  decision  ought  not  to  have  bfe* 
rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person ;  a 
in  ft  sum  of  nionoy  ;  or  iu  the  description  of  property  ;  ot'a 
reciting  or  stating  a.  day,  ninnth.  or  vear  ;  where  the  comMl' 
name,  sum,  description,  or  dale  has  teen  once  rigiltly  statedj 
in  any  of  the  pleadings  or  otlicr  pi'occedinga. 

10.  "For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  infopmahiy  in  entering  judgment,  or  making 
the  judgment-roU. 

1SJ.  Fur  aa  oinis.sinu  on  Ihe  part  of  a  referee  to  be  sworn  ;  * 
for  any  other  default  or  negligeiioe  of  the  clerk,  or  any  oUltf' 
officer  of  the  court,  or  of  a  party,  his  attorney  or  counsel,  by' 
which  the  adverse  party  has  not  been  prejudiced. 

§  722.  Each  of  tlie  omissionR,  impprfections,  defects,  and 
variances,  .speeilicd  in  the  last  section,  and  any  other  of  like 
nature,  not  being  against  the  right  luid  justice  of  the  mi  ' 
and  not  altering  the  issue  between  the  parties,  or  the 
must,  when  necessary,  be  supplied,  iind  the  proceeding  U^ 
ded,  oy  the  court  wherein  the  judgment  is  rendered,  or  by 
upi>eliate  court. 

§  723.  [Amhl  1S77.]  The  court  may,  uixm  the  trial,  or 
any  other  stage  of  the  action,  bffi ire  or  sifter  judgment, ii 
furtherance  of  justice,  nnd  on  such  terms  as  it  decnvs  just 
amend  any  process,  pleuding,  or  other  proceeding,  by  uddatf 
or  strikinp  out  the  name  of  a  pereon  as  a  party,  or  by  eorreo- 
ting  a  mistake  in  Ihe  name  of  a  party,  or  a  mistate  in  anjT 
other  resiject,  or  by  uiserling  an  allegation  material  to  tli 
ca.se  :  or,  where  the  amendment  d(^s not  change  sub.stBStiatlf 
the  claim  or  defence,  by  conforming  the  pleading  or  otJicr 
proceeding  to  the  facts  proved.  And,  in  every  stage  of  the 
action,  the  court  must  disregard  au  error  or  defect,  in  the 
pleadings  or  other  proceedings,  which  does  not  affect  tlw 
substantial  rights  of  Ihe  advei-se  party. 

BO  N.Y.  Super.  (Ct.  J.  &  .9.)  301;  34  Him.  4.11;  SSId.  528;  107  N.  T. 
4N.Y.8npp.  804;  121  V.  Y.  Mfi:  122  Id.  4r,l,  135N.Y.6a2. 

^  724.  The  court  may  likewise,  iu  its  discretion,  and  upon 
such  terms  as  justice  requires,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a  judgment,  order, 
or  other  proceeding,  taken  against  him  through  his  mistake 
inadvertence,  surprise,  or  excusable  neglect ;  and  may  favatj 
an  omission  in  any  proceeding.  Where  a  proceeding,  taka 
by  a  party,  fails  to  conform  to  a  provision  of  this  act,  the 
court  may,  in  like  iiiu.tiner,  and  upon  like  terms,  permit  an 
amendment  thereof,  to  conform  it  to  the  provision 
17  Week.  Dig.  .TM;  IB  Id.  .510;  14  Atil).  N.  C.  »B;  Id.  510;  35  Hnn, 
102 ;  3  N.  Y.  Siipp.  120 ;  e  Id.  68'. ;  28  N.  Y.  State  Rep.  474  ;  IIS  N.  V. 
325;  119  Id.  411. 

§  725.  A  court,  to  which  a  return  is  made  by  a  sheriff 
other  officer,  or  by  a  sulx)rdinute  court  or  other  tnbunal,^" 
in  its  discretion,  direct  the  return  to  be  amended,  in 
of  fomi,  either  before  or  nTter  jiwlgmenl. 

§  72G.  Where  an  oripiiiid  pleading  or  paper  is  lost,  of 
withheld  by  any  person,  the  court  may  authorize  a  copy  to  he 
filed  and  used,  instead  of  theoriglaaL 

§  727.  A  process,  pleading,  or  record,  shall  not  be  all 
Igr  the  clerk  or  any  other  offlcer  of  the  court,  or  by 


tbealUnlJ 
>y  anyoHH 
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witJiout  the  direction  of  the  court,  or  of  another  c<)urt 

'"ofimi'eteat  ««itliorily  ;  ojcivpt  m  a  I'iise  where  a  party, 
►  his  attorney,  is  spoci«lly  authorueil   by  luw  to  aaienif  a 

ading-. 

[§  728.  The  wiint  of  a  title,  or  a  defect  in  the  title,  of  an   ^  qq^  ; 
TSdavit,  doe*  iio(  inipuir  it,  if  it  inlellifril'lv  refers  to  the  act-   806. 
t  or  special  j)Poeeetling,  iu  which  it  is  iiiuile. 

§  T2Q.   A  bond  or  undertakinp,  required  by  stutiito  to  be 

'fea  by  a  person,  to  entitle  him  to  a  i-iKht  or  pnvilepo,  or  to 

ke  a  pn>oeedinjr,  is  sufficient,  if  it  conforms  substantiiilly  to 

>  form  therefor,  prescniK-d  liy  the  stutulc,  niid  docs  not 

_ry  therefrom,  to  the  prejuflioo  of  the  rights  of  the  party, 

I  whom,  or  for  whose  beuellt  it  is  given. 

§  730.  ■\Vhej-c  such  a  liond  or  undertakinp,  is  defective,   7j  i},Y. 

le  court,  officer,  or  body,  that  wojitd  be  iiiilliorized  t^i  re- 
jive  it,  or  to  entertiun  aprooccrlinfjin  oinisi'i|iieiice  llierenf, 
^it  was  perfect,  may,  on  tlie  applicution  of  the  persons  who 
"recuted  it,  amend  it  acoordin^'ly  ;  and  it  ahull  thereupon  be 

iilid,  from  the  time  of  its  execution. 

TITLE  11. 


:«-,  and  other  offers  and  request n  to  tlw  adverae  party 

TS7. 
738, 


Effect  ofr^nixal  nf  offer. 

UelpnrtanfB  oUVr  to  com- 
promiHe  ;  prcK^siiiiingfl 
ttn?ri»oii. 

PlftinUtf'H  offer  to  compro- 
mtHB  uoiinlOTi'lalni;  pro- 
ceedings tlmrpnn, 
T40.  Offer  and  nt'ccptiino*,  by 
wiioni  subscrlifcd. 


739. 


1131.  Tend*r  fttter  suit. 
[732.  Amunnt  to  tie   pnid  Into 
court. 
Xa.  Effect  of  FUfBclenl  teoder. 
1  W*.  When  to  t>e deducted  from 
I  recovery,  etc. 

[785.  Requiring    admlRSilon    of 
I  ccnuinenesiiorpRper. 

|'736.  Offer  to  licjiiidato  diimagO!i 
cooditiunally. 

g  731.  Where  the  complaint  demands  judjnnent  for  a 
Hm  of  money  only  ;  utifl  tlie  iictiim  is  brou^";!!!  to  recover  u 
um  certain,  or  which  may  Iw  reduced  to  certainty  by  cnl- 
ulation;  or  to  recover  dain-.iiics  for  a  ca.siial  or  involuntary 
ersonal  injury,  or  a  like  injury  to  jiroperLy  ;  the  di'Tendaut, 
.•his  attorney,  may,  at  luiy  time  before  tlie  trial,  tender  to 
be  plaintitT,  or  his  attorney,  such  a  sum  of  money,  as  be  con- 
elves  to  be  .sufflciciit  to  make  ameuds  for  the  injurj',  or  to 
ay  the  plaintifTs  demand;  together  with  the  costs  of  the 
ction,  to  that  time. 

§  732.  lArn'd  1877.]    A  tender,  made  ns  prescribed  In  the 

last  section,  does  not  avail  the  defend!i tit,  unless  the  money 

|8  accepted,  or  i»  paid  iiiio  court  and  noti<'e  thereof  in  wrltinl^ 

erved  ui)on  the  plaiiiliirs  atloruey  before  the  triiil  and  with- 

1  t-en  days  after  the  tender.     If  Iho  ptaiiitilf' takes  out  the 

^moimt  paid  in,  he  accepts  the  tender. 

g  733.  If  it  appears,  upon  the  triiil,  that  the  sum  so  ten- 
Icred  was  siillleieiit  to  pay  the  plnmtilT'B  demiiiid,  or  to  make 
unonds  for  the  injury,  aud  also  to  nay  the  c«ist.s  of  the  action, 
D  the  time  of  the  tcnrler,  the  plainlilt  cunnot  recover  costs  or 
^iterest,  from  the  time  of  the  tender,  but  must  pay  the  de- 
fendant's costs  from  tliiit  tniie. 

§  734.  If  the  planitiJfpnx'eedsin  the  action,  after  necept- 
Bg  the  tender,  the  sum  ncceptod  must  be  deducted  from  ilie 
ecoverv,  and  judKmoiit  rendered  for  the  residue,  if  any  ; 

ad  if  tlie  tender  and  acceptance  do  not  appear  iu  the  plead,- 


3  CW.   Prou 
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48N.T.8ap- 
er.  Ct.(J  & 
8.)«9. 
3  Cir.  Pro. 
71 

fi  Month.  L. 
Bui.  94. 
IT    Abb.  N. 
C.  103. ;  20  Id. 
321. 

49  Hun.  29. 
84  N.Y.State 
Hep.  552;  29 
Id  U. 
"     IN.Y.  6«. 
S.Y.  171, 


ings,  a  memorandum  tliorcof  must  be  annexed  to  the  pdg- 
jnent-rolL  The  plaiuMtrs  Hfiht  to  recover  ci>stR,  und  his  li»- 
bility  to  pay  eosis  t.i)  the  defendant,  ure  detenuiued  by  tlw 
amount  of  the  residue.  ' 

§  735.  The  attorney  for  a  jiarty  may,  at  any  timo  ^"■f.^r« 
the  trial,  exhibit  to  trie  attorney  for  the  adverse  i 
paper,  material  to  the  action,  and  request  a  writt»"L 
siim  of  its  geiKiineness,  If  tite  adinissmn  is  not  given,  wiimn 
four  days  after  the  reijut-st,  uiul  the  paper  is  pmved  or  ad- 
mitted on  the  trial,  the  expen.ses  incurred  by  the  purty  ex- 
hibiting it,  ia  order  to  prove  its  genuineness,  tniist  l>e  ascer- 
tained at  the  tnal,  and  paid  by  the  party  refusing  Jbe 
admission;  uiilesii  It  appears  to  the  satisfaction  of  the  court, 
that  there  was  a  good  reason  for  the  refusal. 

§  730.  In  an  action  to  recover  damages  for  breach  of  a 
contract,  the  defendant's  attorney  may,  with  the  aiuswcr, 
8er\'e  upon  the  plaintiff's  attorney,  a  written  ofTer,  that,  if 
the  defendant  fails  iu  his  defence,  the  damages  may  l;>e  as- 
sessed lit  a  specitied  sum.  If  tlie  plaintiff  serves  notice,  that 
be  accepts  tlie  offer,  Willi  or  before  the  notice  of  trial,  and 
damages  arc  awarded  to  him  oa  the  trial,  they  must  b« 
assessed  accordingly. 

§  737.  [Ain'd  ISrr.]    if  the  nlaintifr  docs  not  accept  the 
offer,  ho  can  not  prove  it,  ujion  tlic  trial.    But  if  the  danm?es, 
awarded  to  him,  do  not  exceed  the  sum  offered,  thi-    ' 
ant  ia  entiUed  to  recover  the  expense.-i,  noce.i.siirilv 
by  him  in  prep»\rmg  for  the  trial  of  the  question  o?  il  . 
'The  expenses  must  be  ascertained  and  tlie  amount  tljiTtiof 
det-ennincd,  by  tlie  judge,  or  the  referee,  by  or  before  whom 
the  cause  is  tried. 

g  738.  [.4m'dl  J877.]  The  defendant  may,  before  the  trial, 
serve  upon  tlie  plaintiff's  attorney,  a  written  offer,  to  aUow 
jadCTneiit  to  be  taken  against  biiii,  for  a  sum.  or  property,  or 
to  the  effect,  therein  s)jeoiflcd,  with  costs.  If  there  are  two 
or  more  deiendauts,  und  the  action  can  be  severed,  a  like 
offer  may  b«  made  by  one  or  more  defendants,  apainst  whom 
a  separate  judgment  may  betaken.  If  the  plaintiff,  within 
t«n  days  thereafter,  ser\'es  u|K>n  tlie  defendant's  attorney,  a 
written  ni)tiee  that  he  accepts  the  offer,  lie  may  file  the  ajra- 
mmis,  com])laint,  and  offer,  with  pmof  of  accept unee,  and 
thereupon  the  eU'i'k  riiust  enter  ju(li,nnent  aecnnlintjly.  If 
notice  of  aceeptauce  is  not  thus  pi  veil,  the  offer  cannot  he 
given  in  evidence  upon  the  trial  ;  but,  if  the  plaintUT  fails  to 
obtain  a  more  favorable  iudiimeiit,  he  cannot  recover  costs 
from  the  time  of  the  offer,  but  must  pay  costo  from  "'  * 
time. 


m  M|y 

doiOH 


S  739.  lAin'dMi77.]  Where  the  defendant  sets  up  a 
tei-claiin,  to  nn  amount  ETtrut<'r  than  the  plaintiff's  cl:u 
Rutneleiit  to  reduce  the  plaintiff's  recovery  below  Hfty  dol 
the  plaintiff  riiuy  serve,  upon  the  defendant's  attorney,  t 
written  offer,  toallnw  judpxiient  to  be  taken  a^iinst  him,  for 
a  Kjieciflcd  sum.  with  co.sts,  or  ntraiiist  the  defeudant  for  a 
speeifled  sum,  and  a^fainst  the  plaintiff  for  costs,  if  the  de- 
fendant, within  ten  clays  therea  tter,  serves,  upon  the  plaintiff's 
attorney,  notice  that  lie  accepts  the  offer,  either  party  may 
file  the  sunimons,  comptaint.  answer,  and  offer,  or  cu()ie» 
thereof  and  proof  of  acceptame ;  and  thereupon 
raust  eater  judgment  accoroiaglif .    U  uoticc  of  acoei 


or  C(»ie» 
the  «UU 


thiu  giTen.  the  offer  cannot  be  given  in  evidence,  upon 
trial  ;  bnt,  if  the  recovery  ia  not  more  favorable  to  the 
odant  than  that  so  offered  he  will  not  be  i  ntitled  to  re- 
r  costs  from  the  timfe  of  the  off^  r,  but  muHt  pay  cost* 
k  tbat  time. 

740-  Unless  an  offer  or  an  acceptance,  made  aa  pro- 
bed in  either  of  thelost  four  seoi ions,  is  Bubacribed  by 
party  making  it,  his  attorney  luoHt  subsonbe  it,  and  au- 
thereto  his  nflidavit,  to  the  effect  that  he  is  duly  ftuthor- 
i  to  toake  it,  in  buhalf  of  the  party. 

741.  {lifpttUdiem.) 

742.     (fiepe<ifcdl877.) 


TITLE  III. 

fmtni    of  money   intn    court,    an-i    ctre    aitd    disposition 
Ihertof. 


744 
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Party  briogiiig  moDejr  into 

conrt  U  disoharged. 
.  Qanentl    rales   may  regti- 

late  coDcerning  paymeat 

iuto  court. 
,  Honey  to  be  paid  to  connty 

treasurer,  and  «ocarlUes 

talten  in  his  uame. 
.  FuDdB ;    where    aod    bow 

depoattcd  or  invested. 
.  Powers  of  ropreme  court 

aa  to  transfer,  etc.,  to  and 

tnveetmeut  by  guardian, 

etc. 
,  When   olber    conrta  bave 

like  power. 


S  "W.  Powers  of  oFrtain  officer*, 
touching  necurtUo,  etc 

750.  ProTiduDi      relaliag      to 

death,  removal,   etc.,    of 
DiBcer. 
751.  Aalh"rily  fur  pnyuieut  of 
money  by    banli  or  trust 
corupany. 

751.  How    coiiuty  treasurer  to 

kopp  bis  accounts. 

753.  Cuiiuty  treasur  r  to  report 

aonually  to  the  court. 

754,  TUghc   priivlsiona  appUca- 

ble  in  Nc-w   Vork  tu  the 
chain  berlaln. 


\  743-  A  party  bringing  money  into  ootirt,  parsuant  to 
I  direction  of  the  court  is  diKcharged  thereby  from  all  fur- 
er  linbility,  to  the  exten^of  the  money  bo  paid  in. 

}  744-  [Amdlfi^.]  The  comptroller  of  the  State  of 
w  York  shall  supervise  the  ndministratioii  of  itU  the  fiinds 
lid  iuto  any  court  of  record,  and  shtill  prescribe  regulations 
id  I  ules  tor  th«  care  and  disposition  thereof,  wbich  shall  be 
werved  by  all  parties  interested  thf-rein,  iinUssiLo  court 
(»ing  jurisditjlirin  ovrr  the  same,  shall  make  different  di- 
giious,  by  8peci;d  order  duly  entered  in  acoordnnce  with 
ttiuu  seven  hundred  and  forty-seven  of  this  act. 


f  1085  Con- 
■cl-Aot. 


MONEY  PAID  INTO  COURT,        §§  74&-743 

§  745-  Unless  the  court  otherwise  specially  directs, 
money  p^iidinto  cjurt,  mast  bt  paiil,  either  direct' y,  or  bj 
the  offlcfr  who  Is  reijuiirod  by  law  first  to  receive  ii,  to  tho 
county  trenanrer  of  lb«  cnnnty,  ■where  the  action  is  triHliU'- 
Whereit  U  pnUi  to  an  officer,  other  than  theconnty  treasiirtt, 
be  most  pay  it  to  the  oouoty  trrtasurer,  within  lour  days  iift»r 
he  reeeivas  it.  lu  the  city  of  New  Ymk,  he  must  pay  it  t« 
the  chamberlain,  vrithin  two  days  after  ha  receives  iU  A 
bond,  uiortgH.ge,  orother  seonrity,  or  a  c<-rtifleute  ortrnn^ftr 
of  stock,  taiien  upon  tbe  inveBtnient  of  money  paid  into 
court,  ranfltbe  taken  to  the  comity  treftsnrer  of  tbe  couuIt 
■where  the  fund  belungs,  in  his  namo  of  office  ;  or  to  8uch 
other  ooouty  treasurer,  as  the  caiirt  specially  directs.  But 
this  aud  the  ni'xt  section  do  not  prevent  the  court,  npon  tbe 
application  of  a  party  to  an  action,  from  directing  in  whA( 
maaavror  place,  money  paid  into  court  in  the  action  shiUl 
be  deposited  or  invasted. 


§  746-  {Aia>i  1892.]  AH  funds  or  moneys  paid 
conrt  shall  bo  deposited  in  snch  savings  banks,  trust  com- 
p  my,  bank,  baulung  nsHociation  or  with  aach  bunker  at 
shall  be  designated  by  the  Comptroller,  as  soon  as  reoeiveil 
by  the  onBtodian  Ihwenf.  But  the  money  mu^tt  l-e  depos- 
ited in  the  county  where  the  fund  belongs,  wrhere  it  can  he 
done  conveniently  luid  safely  arid  iviih  advantage  to  the  par- 
ties interested.  The  dflpositaries  desii^nateti  shall  pay  a  fair 
rate  of  interest  nnd  before  reciiving  any  Bach  deposits,  shall 
give  to  the  people  of  the  Stnte,  n  good  and  Hufficient  bond, 
with  t«"o  or  morasuretif  B,  iii  such  form  as  tlie  attorney -gen- 
eral shall  prescribe,  such  bond  to  ba  np  proved  by  the  couDty 
judge  of  the  county  iu  which  such  flftvinf^  bank,  bank,  tni«t 
conipiny,  brink  associivtion,  or  I  ank^r  shall  bu  locjited,  and 
by  the  comptroller  of  tbe  State,  axid  ftlt.d  in  the  office  of 
oamptroUer. 

,l'iC5  §747-  [Am'd  1892.]  Each  court  may  lUrect  tbtt-* 
'.Act.  money  paid  into  t'mt  court  in  any  action  or  proceMling 
brought  tliereiu,  or  any  bond,  mortgage  or  other  secarity 
which  represents  property  bi>!onging  to  any  snit  or  p.irtf 
intHTested  therein,  may  be  p.iid  out,  transferred,  invesiad, 
reinvBsied,  or  deposited  in  any  manner  or  form  that  ap- 
pear-i  til  it  best  for  the  iutereats  of  tlio  owners  ther«)of.  Hut 
such  directions  tnnst  be  ©rnbodie  I  in  an  order  or  decree  ^ 
said  ciurt,  founded  upon  proper  and  nni&'sieDt  evidence! 
i -factory  to  the  conrt  that  aiioh  (lis(>OKition  of  the  prop«< 
is  best  for  the  interests  of  the  owners  thereof  or  parlies  ' 
terested  therein. 


i748-     [Am\ll»^)2.]     The  provisions  of  the  last 
iug  section  abnll  ap|)ly  to  oU  ronrts  of  record  of  tbeSfi 
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§  749-  (  ^m'd  1877. J  A  conTity  tren<nrer,  orother  offi- 
cer, or  a  gaardiao,  committt'e,  or  otlier  tniRtea,  in  whose 
tuune  tB  bkken  a  bond,  mortgage,  or  other  oernrity,  or  PTib- 
Uo  stock  representing  money  paid  into  court,  in  an  action  ;- 
or  to  whom  stock  or  a  seonrity,  or  an  nnooiint,  deed,- 
Tonoher,  receipt,  or  other  paper,  repreaonting  or  relating  to 
sofh  mone"-,  is  tiansf erred,  cfelivered,  ninde,  or  given,  pnr- 
snant  to  Inw,  is  Tested  with  titla  for  the  purposes  of  the 
tiost;  and  may  bring  an  action  upon  or  in  relation  to  the 
same,  in  his  official  or  representative  character. 

I  750.  On  *lie  expiration  of  the  officirvl  term  of  a  county 
treasurer,  or  where  a  vacancy  occurs  in  hi*  oftice,  by  death 
or  otherwise,  nil  pablio  stock,  bonds,  mortKngi-a,  iind  other 
eecnrities,  held  by  him,  as  prescribed  in  this  t:tle,  Test,  in 
his  successor  ia  office :  and  all  money  dopoaited,  us  pre- 
scribed ill  thi<  title,  in  a  b(ink,  trast  ciiinpfmy  or  other  de- 
pository, to  his  credit,  yests  in,  and  muot  h^  carried  to,  the 
aoconnt  of  his  successor  in  oflioe. 


§  751.  [Atn'd  1892.]  No  money,  security  or  other 
prop<^rty  which  6hall  hftve  been  placed  in  the  eviBt.o<ily  of  the 
court  shull  be  stirrendtred  without  the  production  of  a 
properly  certified  c  )py  of  an  order  of  the  court,  in  whose 
custody  Baid  money,  ssciirity  or  other  property  shall  have 
been  placed,  dnly  made  and  entered,  direotiog  sneb  diapo- 
sitiou.  Each  order  must  bo  countersigned  by  the  presid- 
ing judge  by  whose  direction  it  is  made. 

§  752-  [Am'd  1892.1  Every  offloer  havinR  charge  of 
ln'>ney.s,  secnritiea  or  other  property  in  the  cn»tody  of  the 
court,  shitll  keep  a  book  or  books  in  which  he  .Hhall  make  im 
fxact  ai'i'ount  thereof.  .Such  bi>ok  or  books  shall  state  the 
name  of  the  conrt,  the  title  of  Ibe  cose,  the  date  of  receipt, 
fruui  whom  received,  the  amoant  of  money,  it  any,  and  a 
description  of  the  securities  or  other  property  received,  if 
any,  and  each  addition  of  interest ;  also  the  date  and  de- 
scription of  each  order  for  pnynient  and  the  dates  and 
amounts  of  payments  thereunder  and  to  whom  puid  ;  also  an 
account  of  each  chftQga  of  iuveiatmunt,  if  finy.  The  provi- 
sions of  this  section  Hhall  al.so  apply  to  all  baak-*  or  trust 
companies  holding  any  of  the  funds  referred  to  in  this  title, 

§  753.  lAm'd  1877, 1892.]  Every  treasurer  or  financial 
officer  who  has  in  his  charge  or  possession  or  under  his  con- 
trol, money,  bonds,  stooks,  mortgnges  or  any  other  secur- 
itiea  or  property  as  prescribed  in  this  title,  mast,  once  in  each 
year,  make  a  report  to  the  comptroller  at  the  lime  and  in  the 
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fonn  ancl  manner  whicli  he  mny  prosoribe,  containing  n  trne 
atitemeat  cif  bis  accouuts  for  the  preceding  year  or  from  the 
time  of  the  last  report.  This  report  must  be  verified  by  Iht 
oath  of  Rwh  officer,  and  must  be  accompanied  by  tbeceitifi- 
liate  pf  the  proper  officer  of  ench  bank  or  trust  coiupsnT, 
statiog  the  eiftct  amount  oa  depo.sit  with  Huch  corporaUoa 
to  the  credit  of  eat^h  casii  aepnrntely.  Such  olBcer  or  bank 
or  tra»t  company  Rbnil  furnish  any  additional  report  to  (he 
comptroller  nr  to  the  court  at  sacli  time  and  in  each  detail 
aa  may  be  required. 

The  comptroller  is  authorized  to  employ  Bnch  spedil 
.  o1erk  or  clerks  as  be  may  deem  necessary,  to  carry  out  the 
I  proTisions  of  this  net;  imct  he  Hhall  cnuHO  nn  ezaminnlion  of 
I  the  acoonuts  of  the  officers  leferred  to  in  this  act  to  bemide 
I  st  Iwist  once  ia  each  year,  and  Blintl  enforce  the  prorisirau 
thereof. 

Whenever  any  sum  of  money,  paid  into  cotirt.  shall  have 
remnined  in  the  handH  of  any  county  treasurer,  »  r  of  the 
chamberlain  of  the  c'.ty  of  New  York,  f  ir  the  period  of 
twenty  years,  it  nliall  bo  piiid  over  by  wuoh  ofBcer  with  all 
a-'cauulatious  of  interest  th-reoa,  after  deducting  bis  legal 
fees,  to  the  treasuriT  of  the  State  of  New  York.  The  uii 
treasurer  shall  pay  snch  Biim  to  the  owner  or  owners  thets- 
of  upon  the  presentation  to  him  of  the  warrant  of  tlM 
compcroUar  therefor.  The  comptroller  shall  draw  his  vu- 
rant  tor  Bxioh  sum  upon  the  prfseutatioa  to  him  of  an  urdar 
of  the  oourt  made  iu  accordanca  witli  section  seven  hundred 
aid  fifty-one  of  the  co'le  of  civil  proocdure  and  tipon^ 
notice  to  said  comptroller, 

§  754.  Each  provision  of  this  title,  relating  to  a  county 
treasurer,  applies  to  the  chamberlain  of  the  city  of  Ke« 
York,  with  respect  to  money  paid  into  court,  in  an  aotipn 
triable  in  tha  ci'y  and  c  >uaty  ui  New  York,  or  wilh  respect 
to  money,  or  n  bond,  mortgogp,  or  other  seoarity.  or  public 
stock,  reprosfiating  money  paid  into  court;  except  wber« 
BpeciAl provision,  with  respect  to  the  same,  is  otherwise  msdt 
by  law .  '^ 

TITLE  IV. 

Proeeedings  upon  the  dtaih  or  disafjilUy  of  a  party,  nr  Ww  Ir 
fer  of  his  interest. 


I  TfiS.  AcUou:  when  not  to  Abate. 
756.  ProcoedlDga  npon  traosfisr 

of  intereit,  or  devolnClDU 

oJliiiblUty. 
767,  Id.,  when  solo  part;  dies 

aad  Kctlon  rarvlvei. 
763.  Id.,  when    one   of  aeveral 

parties  dice. 
7S9,  76n.  Id.,  whPD  pari  of  canse 

of  iKtton  Burrlveti. 
761.  When  court  may  order  ac- 


tion a1>ftted. 
t  763.  Special  caiea  excepted. 
763.  Dc-sth  of  party   after  ■w 

diet,  etc. 
761.  Action  for  n  w  roQg  not  to 

abat« after  Tordiil,  etc. 
7&5.  Naverdlct,et<i.,canbet4k« 

after  a  party's  deatli. 
706.  Death,  etc.,  ofpublioolBeM 

or  tmstee. 


kction  do«s  not  abate 

BurTives  or  coatiouea,  A  special  pr  iceudinu  doen  not 
>y  any  event,  if  the  right  to  the  relief  Bought  in  such 
fecial  prooeediag  snrTiTeHor  c(^ntiQue8,  bat  this  provision 
I  to  a  special  proceeding  applies  only  lo  oases  where  n parly 
ton  after  this  aot  takes  effect. 

W  736.  In  case  of  a  tninsfer  of  interest  or  devolution  of 
Ability,  the  action  may  be  continmd,  by  or  a<;aiast  the 
igirisd  pnrty;  unless  the  court  directs  the  person,  to  whnni 
ke  inierest  i'^  transferred,  or  upon  whom  the  liability  is  de- 
>lved,  to  be  substituted  in  the  action,  or  joined  with  the 

{Lnal  party,  as  the  case  requires, 
r.  Pro.  76;  94  N.  Y.  519;  23  Waek.  Dig.  193;  1  How.  Pr. 
.  508;  43  Han,  328;  133  N.  Y.  9. 
767.  [  Am'd  1877.  1879,  1891.  ] 
In  oise  of  the  death  of  a  sole  plaintiff  or  a 
defendant,  if  the  cause  of  action  survivt'S  or  onDtinups, 
t'i  court  must,  upon  a  motion,  allow  or  compel  the  actioa 
>  V>e  continued,  by  or  agaioht  bis  representative  or  buo.-r- 
3X  in  interest.  In  case  of  the  death  of  a  sole  p:iriy  t>  a 
pecial  proceoiling  afttr  this  act  takes  effect,  if  the  ri^ht  to 
ae  relief  sought  in  such  proceerling  survives  or  continue", 
Ite  coart  nitjai,  upon  a  n)otio'<,  allow  or  carapel  such  proceed- 
%g  to  becontinued  by  or  against  bis  reprpfientative,  orsucces- 
orininterest.  Thi.s  provi.-iou  as  to  as^ecijd  proceed  ny  does 
ot  apply  where  provision  for  suck  coutimiance  baa  been 
jerwise  made  by  law. 
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23  Al.b.  N. 
O.290. 
n  N.  V,  480. 
23  Hun,  188; 
31  111.  3s(0. 
fi  Dem.  124. 
I4  0iT  Pro. 
43S. 

25N.Y.  Slate 
Rofi.  978. 
130S.Y.313. 


Abb. 

ciaa. 


b 


tkbb.y.C. 


§758.  [.-Im'd  1877.]    Incaseof  the  deathof  oneof  twoflr 
more  pliiintiffs,  or  one  of  two  or  more  defendants,  if  tb«»  i"ntir« 
cuuse  of  notion  survives  to  or  uguinst  the  others,  t!. 
may  proceed  in  favor  of  or  agiiinst  tlie  s)ii-\-ivors.     J 
tate  of  a  person  or  party  jointlv  lial>l<!,    in>on  coutra 
olberx,  shiill  not  be  discliargecl  l>y  liis  death;  and  llie  umrl 
may  make  ao  ordf  r  to  bring  iu  I  lie  proper  representative  of 
the  decedent,  wlieii  it  is  iieeessary  so  to  do,  for  the  proper  di&- 
positioD  of  the  mutter;  nud  where  the  liuljility  is  scveraJ  ut 
well  as  joint,  may  order  a  severance  of  the  uction  so  that  it 
may  proceed  scpiirately  against  tlie  representative  of  the  de- 
cedeot,  and  against  the  surviving  defendant  or  defendants, 

§  759,  In  case  of  the  death  of  one  of  two  or  more  pliun- 
tiffs,  or  one  ot  two  or  more  defeodiuits,  if  part  only  of  the 
cuiiseof  action,  or  part  or  some  ot  two  or  more  di-stinct  cause* 
of  action,  survives  to  or  aj^aiiist  the  others,  the  aetion  may 
proceed,  without  brinmiipr  in  the  successor  to  the  riphta  or  lis*- 
bilifcies  of  the  deceuwd  party  ;  and  the  judcment  shall  not  af- 
fect him,  or  hia  interest  iu  the  subject  ot  the  action.  But 
where  it  aoiiears  jiropcr  so  to  do,  the  court  may  require  or* 
to  compel  tlie  successor,  or  a  person  who  ehiims  to  be  the  suc- 
cessor, tt>  bu  brought  in  sis  a  party,  upou  his  own  appUcatioo 
or  upon  the  apphcution  ot  a  party  to  the  action. 

§  760.  [.-Im'rf  1S70.]  In  a  case  speeiiied  in  the  foregoing 
BecUona  of  this  title,  where  such  a  penson  applies  iu  his  own 
behalf,  the  coui-t  may  direct  that  he  be  matte  a  party,  by 
nmcnclmcut  of  the  pleadings,  or  otherwise,  as  the  cu.se  ric 
quires.  Where  aa  applieutum  is  made  by  the  plaiptiff,  to 
bring  )D  such  a  pei-son  us  defendaiitj  the  court  may  direct  that 
a  supplemental  suminoiis  is.'^ue,  and  that  supplemental  plead- 
ingrs  be  made.  Whuie  an  applicution  is  made  by  a.  defendant, 
to  briog^  ID  such  a  person,  the  court  may,  and  where  the  pn>- 
tectitni  of  the  apjilieuut's  rights  requires  it,  must  permit  the 
defendant  to  c^jminenoe  a  cross  action  for  f  hat  purpose.  The 
cross  action  mustljo  brought  Ln  the  same  court,  uutcss  theordor 
otherwise  specially  directs.  If  it  directs  that  the  action  bf 
commenced  iu  another  court,  the  latter  court  may,  by  order, 
at  any  time  after  the  cross  action  is  Commenced,  remove  to  it- 
self the  oriHimd  actioit,  with  like  etfcct,  as  if  it  had  been 
brought  therein.  Unless  the  court  otherwise  directs,  the  orig- 
inal aotiou  iuid  the  eros.s  action  must  be  tried,  and  judgiuesl 
rendered  therein,  as  if  they  were  one  action. 

§  761.  [Am'd  I87T.  At  any  time  after  the  death  of  the 
plaintiff,  or  after  the  marriug-e  of  the  plaiiilifT,  where  it  affects 
the  rifihts  of  either  party,  the  court  may,  iu  its  discretion, 
UlKiii  uotiee  t4)  such  pei-sj.ms  as  it  directs,  and  upon  the  uppii- 
cation  of  tlie  adveree  party,  or  of  a  [jerson  whose  interest  i^ 
ufTeeted,  direct  that  the  aetion  abate,  unless  it  is  continued 
by  the  proper  parties,  within  a  time  specifled  in  the  order, 
not  less  than  six  months,  nor  more  than  one  year,  after  the 
granting  thereof. 

§  762.  The  forefroing  pmvisions  of  this  title  do  not 
to  a  case  where  .s|wcib1  proviaiitn  is  otherwise  made  by  la^ 

*ia  in  originnl. 


MOTIONS  AND  ORDERa 

S  763.  If  either  purty  tu  an  actiou  dies,  after  an  ucceplod 
Offer  U<  allow  juflgme nt  t^i  he  takeu,  or  after  u  verilii.'l,  re- 
port, or  decision,  or  lui  iiilerloeulory  judf^nent,  but  Ijef  ore 
anal  judfniieiit  is  entere<l,  the  ooiirt  must  eiil^r  fluid  jikI^;- 
nent,  in  tlie  names  of  the  oriKiuul  parties;  unless  Uie 'ilTer, 
rerdict,  report,  or  decision,  or  the  interlocutory  judtpjieiit,  is 
et  aside. 

ij  764.  lAm'd  IHSl,  tSOa]  After  verdict,  report  or  de- 
[cision  in  an  action  to  recover  duinajres  for  a  iterwmiit  liijtirv, 
■the  uctioti  does  not  abat4;  by  tiic  death  of  a  party,  liut  tlic 
(•ubsequcnt  proceedings  are  the  same  a.s  in  u  case  where  the 
Icause  of  action  survives.  And  in  case  said  verdict,  report,  or 
raeciRion  is  revepse<l  upon  qucstious  of  law  only,  said  action 
Idoes  n.it  abate  by  the  death  of  the  party  against  wiiom  the 
Isatne  was  rendered 

§  765,  This  title  does  not  authoriw^  the  entry  of  a  judtr- 
jient  against  a  party,  who  dies  befoiv  a  verdict,  report.,  'ir 
iecisinn  is  actually  rendered  apuin.st  him.  In  thut  ea.se  the 
perdiot,  rep«>rt,  or  <lecision  is  absolutely  void. 

55  766.  WTiere  an  action  or  special  prfX'cc<ling  is  anthorixed 
lor  directed  by  law,  t*j  be  brought  by  or  in  the  name  of  a  pub- 
llic  officer,  or  by  a  receiver,  or  otticr  trustee,  appointed  by 
[virtue  of  a  statute,  his  death  oi*  removal  does  not  absite  the 
ction  or  special  proce«iiing  ;  but  the  same  may  be  coiitiuucd 
by  his  successor,  who  must.  u|j<iii  his  upplicuttoh,  or  thiit  of  a 
Ipart-y  interested,  be  substituted  for  thut  (nirtmsc,  by  the  order 
'  the  court,  a  copy  of  whicli  must  beanncxod  to  the  judg- 
at-roU. 

TITLE  V. 

Motiojis  and  orders  (leiwritJiy. 
If  707.  DeflDiiion  ofan  order. 

ies.  Id.:  ofamoUon. 

7C0.  Molioiia  in  nupramc  coart; 
wfiere  to  b«  heurd. 

770.  MoiiooB  in  Sow  Yorltclty. 

Tit.  lo  absenctt  of  judge,  mo- 
tion may  be  cransferretl 
to  another  Judge. 

772,773.  Whaljndges  may  make 
orders  out  or  court,  with- 
out notice. 

774,  Review  of  order  made  by 
anollier  judge. 

§  767.  A  direction  of  a  court  or  Judpe,  niailc,  as  pre- 
scrit)ed  in  this  act,  in  an  action  tir  speciui  pnireediiiu:,  nnist  be 
in  writing,  unless  utherwise  speellied  in  the  part icular  case. 
Such  a  direction,  unless  it  is  contaiued  in  a  judgment,  is  an 
order. 


TTW.  r.niL 

r.  Dora.  377. 


I 


lUN.Y.STfc 
■ii  \M>:  H. 


:«U^ 


a  Mhnth.  t, 

Uui.  18. 

1!  Civ.    Pro. 

149. 

a  Vrm.  236. 


i  77A.  VVIien  stay  of  proreedlDKn 
not  lo  exceed  twenty 
dMyi*. 

77(1.  Suhsetjiietit  applicalinn  for 
order,  after  denial,  etc., 
of  prior  apptleatlon. 

777.  Id.;    tm  U>  application    for 


JmlKment. 
778.  Pcnn 


lalty  for  violating  last 
two  .leetionH. 
779.  CoBis   of  H  motion  J    how 
collected. 


§  768.  An  application  for  nn  order  is  n  motion. 

^  76Q.  [AnVd  ISTfl.]  A  motion.  i!)x>n  notice,  in  nn  action 
in  the  supreme  Court,  must  he  imide  vvilbiti  llie  judicial  dis- 
trict, ill  which  the  action  is  thstbJe,  or  in  a  county  udjoiuing 
that  in  whicli  it  is  triable  ;  except  that  where  il  Is  ti'inble  iti 
the  first  judicial  district,  the  motion  must  be  <nu(ie  in  (hat  dis- 
trict ;  and  a  motion,  up<m  notice,  cunnot  be  made  in  thnt 
district,  in  an  action  triable  t-lsewhere.  But  this  section  does 
not  apply  to  a  cuse,  whore  it  is  specially  prescribed  by  law, 
that  a  inutiou  may  be  made  in  the  couiitv,  where  the  appli- 
cant, or  other  person  to  be  affected  thereby,  or  the  attwrac'j 
residea 
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MOTIONS  AND  ORDERS. 
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^  770.  In  Ihe  first  jiulioiiil  district,  a  motion  whioh  else- 
where must  t>e  inude  in  coiirl,  may  be  made  to  ii  judge  out  of 
court,  except  f"r  a  uew  trial  on  tlie  merits.  , 

§  771.  Wlii'fii  notice  of  u  mnlion  is  givea,  or  an  ordertA 
show  cause  is  rf  tuniablp,  before  a  judge^  out  of  court,  who, 
at  th<^  time  llxeM  for  tlw  motiou,  is  or  will  be  absent,  or  un- 
ablt',  f<>f  any  other  cause,  to  hear  it,  the  mution  Tiiay  bt^  trail!' 
ferred,  by  hiis  urder,  Tiiade  bffore  or  at  that  time,  or  by  the 
written  stipiilatioti  '>t  the  attorneys  for  the  parties,  to  uiHitbef 
judge  before  whom  it  luight  have  been  origmully  made. 

§  772.  [Am'd  18T7.  Where  an  order,  in  an  action,  may 
bo  made  by  a  judge  of  the  court,  out  of  court,  atid  without 
notice,  aridl  the  particular  judge  is  not  specially  dvsi^uted  by 
law,  it  may  be  made  by  any  judge  of  tlie  court,  in  any  part 
of  the  State;  or,  except  to  stay  proceedings  aft^r  verdict, 
rejwrt,  or  decision,  by  a  justice  of  the  .supreme  court.,  or  bj"» 
judj<e  of  a  superior  city  court  within  the  city  wherein  Mi 
court  IS  located,  or  by  the  couiily  jsid^e  of  tht  county  where 
the  liction  is  triable,  or  iu  which  the  attorney  for  the  up- 
pticaut  resides.  Where  such  un  order  grants  a  provisiooal 
remedy,  it  can  he  vacated  only  In  the  mode  specially  pre- 
tcribetl  by  law  in  any  other  case,  it  may  be  vacatea  or 
modified,  "without  notice,  by  the  judge  who  made  it,  or,  upiio 
notice,  by  him,  or  by  the  court. 

§  773.  The  liinitatioii,  contained  in  the  last  section,  of  tlie 
county  judgcSj  who  may  make  an  order,  does  not  apply  t<i  b 
case  where  it  is  prescrilTe<l  in  this  act,  in  general  wortLs,  thitt 
a  particular  order  may  be  made  by  a  county  judge,  or  !:»>•  any 
county  ju<lp;e. 

8  774.  [Am'd  1877.]    An  order,  made  by  a  jud 
court  other  than  the  court  in  which  the  action  is  immi'I 
be  reviewed  in  the  same  manner,  as  if  it  was  made  b^v      ,     ^ 
of  the  court,  in  which  the  action  is  pending. 

§  775,  rlm'rf  1S77.)  An  order  l<i  stay  proceediugs  in  an 
action,  for  a  louf^er  time  than  twenty  days,  shall  not  l>e  made 
by  a  judge,  out  of  court,  except  to  stay  proceedings  under  an 
order  or  judgment  appealed  rmm,  ur  where  it  is  made  upoo 
notice  of  the  application  to  the  advei-se  party,  or  Id  cases 
where  special  provision  is  utberwise  nia<le.  by  law. 

§  776.  If  an  application  for  an  order,  made  to  a  judge  o( 
the  court,  or  to  a  county  judge,  is  wholly  or  partly  refused, 
or  f^ranted  conditionally,  or  on  lumis  ;  n  subsetiueht  applica- 
tion, m  reference  to  the  same  matter,  and  m  the  same  stapeof 
the  proceedings,  shall  be  made  only  to  the  same  judge,  or  to  the 
court.  If  it  is  mmle  to  another  judce,  out  of  court,  un  ordei 
grairted  thereupon  jnust  bu  vacated  by  the  judg-e  who  made 
ft ,  or,  if  he  is  absent,  or  otherwise  unable  to  hear  the  uppli- 
cation,  by  any  judge  of  the  court,  upon  proof,  by  atflduvit.  of 
the  facts, 

S  777    Where  an  application  is  made  to  the  cour 
judgment,  it  cannot  be  withdrawn,  without  the  expresaj 
mission  of  the  court  ;  and  a  sulistH|ueiit  applioktiou  for 
ment  shall  not  l)c  made,  at  a  tcnu  held  by  another  judg 
cept  where  the  first  application  is  so  withdrawn  ;  or  ' 
the  threctioiis,  (rivoti  i  ht.'reupoii,  reiiuire  an  act  to  be  tlone, ' 
before  judgment  can  Jx"  rendered  ;  or  where  the  fact  of  the  ' 
former  application  is  stated,  and  (lie  proceetllngs  thereupoiv  | 
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d 


•rts-TSo 


TME. 


tSl 


'  thereto,  are  fully  set  forth,  in  the  piipors  upon 
v-atioa  is  made. 

S  I  t  o.  .-1  |f?rsoa  nuikinj;  an  applicnlion,  forbiiliU'ii  l>y  tho 
Lst  two  sections,  w-ith  knowletl^p  of  iln;  previous  njiplioutinn, 
"',  be  puuii^ed  by  the  cuurl,  for  u  coiit«?inpt. 
§  77©.  [Am'd  1877,  ISTfl  1882,  18S4.1  Whore  costs  nf  u 
ition.  or  any  other  Miim  of  money,  directed  by  im  order  to 
paid,  are  not  paid  within  the  time  fised  for  thiit  |iiir|)<ise 
the  order,  or  if  no  time  is  so  lixed,  within  ten  dnvs  iiflfp 
le  ser\-ice  of  a  copy  of  the  order,  »«i  exeeutiou  aipilnsl  Die 
rsoaal  property  only  of  the  p;irty  required  to  pay  Ihr 
iC,  may  be  issued  oy  any  parly  or  person  to  whom  Un- 
its or  sum  of  money  is  made  payable  bv  ^Mlill  onler,  or 
pennission  of  the  court  shall  b«.>  (li-st  ol>tuiiu>(l  l>y  any 
or  person  having  an  int;.-est  in  compollitip  payment 
f,  wlxich  execution  shall  be  in  the  same  form,  lis  iieurly 
y  be,  a.s  an  execution  u|K>n  a  judjrnioiit,  oiiiiUiiur  the  iv- 
and  directions  relating  to  rcul  properly  ;  aiiirall  |iro- 
on  the  part  of  the  party  remiircrt  to  pay  Ihe  suiue, 
to  review  or  vacate  the  onler,  are  stayiMl  witlioiit  fiii- 
if  direction  of  the  court,  until  the  payment  IhtTiMif.  But. 
e  adverse  party  may,  at  his  eleelion,  waive  the  stay  of  pro- 
ledinjrs.  Where  theorder  direrln  that  the  i;ost  <if  "u  uiotioii 
abide  the  event  of  the  action,  or  where  costs  of  ii  motion, 
awarded  by  an  order,  have  not  been  c<illected  wlii-i)  llnni 
idgment  is  entered,  they  may  b«>  taxed  as  part  of  the  eoslii 
'tSe  action  or  set  off  a^iinsl  oo.sts  awurdetl  to  llie  lulverM" 


>  TSO.  Notice  of  raollon,  to  be 
eight  days. 

781.  How  time  eulnrged,  before 
its  expimtion. 

T82,  Copy  of  ufBdHvit  inast  be 
serred. 

7?3.  Relief  after  lime  hu  ex- 
pired. 

781.  When  time  cannot  be  ex- 
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y,  as  the  ca.sc  reiiuires.     But   nothing  herein  eoiiluiiied 

ihnll  be  so  construed  as  to  relieve  a  putty  or  iiersoii  frnni 

punishmcDt  as  for  contempt  of  coiirl  f«ir  ilt.'»iilieiliiiiu'e  to  an 

order  in  any  case  when  the  remedy  of  cuforccuieat  by  such 

iroocedingB  now  exist. 

TITLE  VL 
Miscellaneous  practice  refftUationa. 
TiCLi  1.  GenerHl  renciilftlinuii  revpeetini;  lime. 

2.  Preferred  aud  deferrfd  eail9e». 

3.  Service  of  papers. 

4.  Di»corery  of  hooks  and  papera. 

6.  (renernl  reKUlationii  respeoting  bonds  and  undertaktDgli. 
8.  Other  matters. 

ARTICLE  FIRST. 

Oenebai,  Reovlatioxs  HkEspectixo  Toie. 

tended. 


i  785.  (juHlltieution    of  lul  VM- 

tliiti. 
788,  Orders  In  certnin  nrtlongj 

hove  piil'llnhcd, 
787.  Time    for    pubtination    of 

notice;  hov*  computed. 
7B8.  (ttepealBd  1892.) 


§  780.  [^m'd  1890.]  Where  special  provision  is  not  other- 
wise made  by  law,  or  by  the  general  rules  of  practice,  if  notice 
of  a  motion,  or  of  anj'  other  proceeding  in  an  action,  before  a 
court  or  a  judge,  is  necessary,  it  must,  if  fwrfKinally  served, 
be  served  at  least  eipht  days  before  the  time  appointed  for 
the  hearing- ;  unless  the  wmrt  or  a  jiid<;e  thereof,  or  a  county 
judge  of  the  county  where  the  action  is  triable,  or  in  whicn 
the  attorney  for  the  applicant  resides,  upon  an  affidavit  diow- 
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ing  ground-^  therefor,  makes  hii  ordtT  to  sljow  can 
uppiicatkni  should  not  be  iri-aut.ed  ;  und,  in   the  (jpfler,  'llri'ris 
that  .service  thereof,  less  than  eight  days  before  it  is  rctiini- 
ublc,  be  BufSdetit. 

S  781.  Where  the  time,  within  which  a  proceeding  in  an 
action  after  it.s  cuinineneeraent,  must  be  taken,  has  Iw^'iiii  uj 
run,  and  htis  nut  e.xjtircd,  it  inuv  lx>  enlarged,  ujxin  an  aftifliivtt 
sbowinc;  grounds  therefoi-,  by  the  court,  or  by  u  judge  iiuthor. 
ized  to  make  au  order  ia  the  action. 

S  782.  In  a  ca.se  specified  in  the  lust  two  section-s,  tie 
affldavit,  upon  which  the  order  \va.s  granted,  or  a  copy  there- 
of must  be  served  with  a  copy  of  the  order  ;  otherwise,  the 
order  may  be  disregarded. 

§  783.  After  the  expiration  of  the  time,  within  which  a 
pleading  must  be  made,  or  auj'  other  proceeding  in  an  action, 
after  its  coinnieiicement,  must  be  taken,  tlje  court,  upon  pioo 
cause  shown,  maj',  in  its  discretion,  and  upon  such  terms  us 
justice  ref|uireK,  relieve  the  party  from  the  consec|ueiioes  nt 
an  omis-sioii  tu  do  the  act,  and  altow  it  to  be  done  ;  excepc  a» 
otherwise  specially  prescribed  by  law. 
6N.Y.9iipp.  481. 

g  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  t]ie 
time,  fixed  by  law,  within  which  to  comraence  au  action  •  itf 
to  take  an  appeal  ;  or  to  apply  to  continue  an  action  where  a 
party  thereto  has  died,  or  has  incurred  a  disability  for  the 
time  fixed  by  the  court,  within  which  u  supi>teinental  com- 
plaint must  be  made,  in  order  to  continue  an  action  ;  or  an 
action  is  to  abate,  unless  it  is  contimicd  b^'  the  pi-oper  parties. 
A  court,  or  a  judg-e,  cannot  allow  either  of  those  urAti  to  be 
done,  after  the  expiration  of  the  time  fixed  by  law,  or  by 
order,  as  the  case  may  be,  for  doing  it ;  except  in  a 
epDcilieci  iu  the  next  section. 

g  785.  [Am'd  1877.]  Where  a  party  entitled  to  appeal 
from  a  judgment  or  order,  or  to  move  to  set  aside  a  tliial 
judgment  for  error  in  fact,  dies  either  before  or  after  this 
chapter  takes  elfect,  and  before  the  expiration  of  the  lime 
within  which  the  appeal  may  be  taken,  or  the  motion  made,  the 
court  may  allow  the  appeal  to  be  taken,  or  the  motion  w  b« 
made,  by  the  heir,  devisee,  or  personal  representative  of  the 
decedent,  at  any  tiuie  within  lour  niuiiihs  after  bia  death. 

§  783.  Wliere  an  action  i.s  brought  for  thecollcctive  bene- 
fit of  the  creditors  of  a  person,  or  of  an  estate",  or  for  the 
benefit  of  a  person  or  persons,  other  than  the  plaintilT,  who 
will  come  in  and  contribute  to  the  expense  of  the  action, 
notice  of  a  direction  of  the  court,  contained  in  a  judgment  or 
order,  requiring  the  creditors,  or  other  jiersoii  or  pei-sons  to 
exhibit  their  demands,  nr  otherwise  to  come  in,  jiiust  be  piily 
lished,  oncein  each  week,  for  at  least  three  successive  weeks, 
and  as  much  longer  a.s  1hc  court  directs,  in  the  newspaiwr, 
pul)lished  at  .\lbaiiy.  in  which  legal  notices  are  rctpurea  "'  *" 
■Hiblished,  and  in  u  newspaper,  published  iu  the  county 
the  act  is  required  to  be  done.* 

§  787.  The  period  of  nublieatiou  of  a  legal  notice, 
action  or  special  proceeding,  brought   in  a  court,  cil: 
record  or  not  of  record,  or  before  a  judge  of  such  a 
must  be  computed,  so  as  to  exolude  the  fli-st  day  of  pi 

*  Seo  Ti.  1884,  c.  133,  repealing  nil  aetit  providing  for  a  State  ptjAn? 
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r«8-TOl  PREFERRED  A\D  DEFERRED  CAUSED  1SS 

and  include  the  day.  on  whicli  the  acl  or  e\enl,  "f  whii'h 
iHcv  is  griven,  is  t«  happen,  or  which  ctmijiletos  the  full  iM?riml 
T  p<iblication. 

[§  788-      [Repealed    by  Statutory  Construction   Law, 
,  1892,  c.  677.  ] 

ARTICLE   SECOND. 

TaXTKRBXD  AND  DefERIICD  CaUSK8. 

I'crt^in  act-       |  Tftl.  When  on  order  is  ncces- 
*".  i*Ary. 

TM.  Whjpn  rnii8«  pii»§ed,  how 
plkcod  upon  the  CftlvuHiir. 
795.  J*ot«  of  If'ue  to  Slate  time 
when  pARsvd. 

'  S  780.  A  trial,  amotion,  appeal,  or  hearing;,  in  uii  action  by 
ic  people  to  reooverinriney.  fiinils,  credits,  or  ol  her  property, 
Bid  or  o\vne<l  l>y  ihe  State,  or  held  or  owned,  otriei'.illy  or 
herwise  for,  or  in  betialf  of,  ii  jxiMic  or  governiiieutul  in- 
t,  by  a  mimicipal  or  other  public  ctirptiruliou,  or  by  u 
bnrd,  officer,  custodian,  ajfcncy  or  afrcnt  of  the  State,  or  of  a 
ty,  county,  towiij  villugrc,  or  other  division,  subrtivisioo,  de- 
irtment,  or  portion  of  the  State,  whicJi  the  ilffeiidiint  has, 
ritbi'Nit  right,  obtained,  received,  converted,  (>r«iis]>Msed  of  ; 
"to  recover  damages,  or  other  coiupens;ition,  for  .so  obtajn- 
g,  rcceivintr,  paving,  converting,  or  disposiuy  of  the  same  ; 
■lie  aidine;  or  n))etting:  theretif;  is  cnlitleii,  on  the  appUca- 
on  of  the  Attoniey-tTeneral,  to  a  preference  over  any  otlier 
siness,  at  a  term  or  sittin):,'  of  any  court-  of  the  Slate,  irre- 
L'tive  of  its  place  upon  the  calendur. 

g  700.  A  criminal  action,   inchuling  an  apjieal  or  other 

ceeiUngr  in  a  criminal  cause,  is  entitled,  under  the  directiot» 

j^f  llie  court,  to  preference  ia  the  trial  orbeuritij;  thereof,  over 

ill  civil  actions  auil  spcciiU  prooeedings,  except  us  prescribed 

I  the  lust  section. 
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§791.  [.4m'<n87-.  187«,1»?2.1»S8,18H4,  l.SST.]    Civil  onuses 
entitled  to  preference  anionfT  them-selves,  in  the  trial  or 
earing  thereof,  in  the  following-  order,  next  after  the  causes 
ecihed  in  the  last  section  but  one  : 
How.  Pr.  SID. 

1.  An   action  or  special  proceeding  brotifrbt  by  or  a<;aiust  92N.Y.  047, 
be  people  of  the  State,  or  by  "r  ii^ainst  aii^v  Stsm-  i  ifTloer  or 
loord  of  State  olticcrs  as  such,  and  iu  wliicli  the  people  or 
uch  officer  or  board,  appear  by  the  Att4>rney-<jcnerul ;  where 
be  Attorney-4Tetieral  fui-s  given  notice,  at  tlie  litne  of  Service 
•notice  of  tnid  or  arjjitineiit,  of  a  particular  day  hi  the 
enn  on  which  he  wdl  move  it.     If  the  action  or  special  pro- 
ceeding is  iKjt  moved   by  hmi  for  trial  or  ursumeut  on  that 
Bay,  or  as  soon  thereafter  in  the  sume  term  as  the  court  can 
Wr  it,  the  other  party  may  then  U)ii\o  the  trial  or  nrtfuuient; 
therwisc  it  shall  not  bo  moved  out  of  its  order  at  Uiat  teiin, 
itcept  by  the  sftecial  order  of  the  court. 
■    .\u  ■'ictiou  av  special  proceedintr  in  which  the  mayor,  aid' 
nnen  and  coiiunonalty  of  the  city  of  New  York,  or  a  board 


JS4        PREFERRED  AKD  DETTRRED  CATTSER 

of  rtflBoors,  pxcroismfT  [iiiwers  coiiforrcd   l)y  a  sliilule  fof 
pnit-ectiiiii  of  public  lu'uHh.  of  puhljc  or  private  pi-opert' 
fiT  thi"  prfvoiitiun  or  uuniMliment  of  violations  of  a  aUxXw 
latiiin  ta  eitlier  of  tlioso  siihifcls,  or  the  oommissiuii 
jjilnis  in  tlio  city  of  New  Yom,  arc  parties  ;  where  a 
fiiinilar  to  tlie   lintice  prcscnlwd   in  the  last  sulxliviaic 
been  served  by  their  iittornoy  at  the  time  of   service  ol 
notiuc  of  trial  or  argument.     The  provisions  of   tlic  last 
division,  relating  to  moviujr  the  trial  or  argumeut,  apply 
CLiuse  within  this  subdivtsion. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  a] 
taken  by   either  party,  m  an  action  or  special  pro' 
other   than   a^4   sjjed^Ued   in   subdivision  Hrst  of  t^lis 
where  the  people  of  ihe  SUite,  or  a  lx>urd  of  State  otRce] 
sole  parties,  <ir  ii  Stale  olBeer  is  sole  party,  pluiutifTor  del 
aut. 

4.  In  (he  court  of  ajipcals,  an  action,  a  party  to  whicl 
died,  pending  I  he  aelioii.  where  the  peiideucy  of  the 
prevents  a  fliial  seltleiiieut  of  the  estate  of  the  di 
party. 

5.  In  any  court,  an  action  or  special  proceeding  m  whi 
executor,  or  an  administrator,  or  an  infant,  or  a  recciv 
pointed  by  the  court,  or  general  assignee  for  the  bejl 
creditors,  is  the  sole  pluintilf  or  sole  defeiidaut  ;  an  aci 
special  proceeding  lor  the  construction  of,  or  an  adiud 
upon  a  will,  in  wliicli  the  adiniuistrutor,  with  the  will  am 
or  the  cxt'cutoi-  of  the  will  is  joined,  us  plaiutiflT  or  defeii 
with  (mo  or  iiuire  other  parties,  and  in  the  court  of  an 
the  supreme  court,  an  appetil  fruui  the  decree  or  deciKi< 
Burrogute's  court,  determiiiiiijj  a  will  to  be  valid  and 
ting  it  to  probate,  or  detennitiiufi  an  instrument  offei 
probate  as  a  will  to  he  invalid  or  not  entitled  to  prol 
such,  ur  jcrriititinff  {j;enerul  lettei's  of  adttiiriistrutioii  or  di 
Ingr  the  distribution  "f  a  fund  or  puyinent  of  money 
execiit<ir  orau  aflministralor  in  pursuance  of  un  order  iff 
cree  made  on  an  ijiterinediate,  final  or  judicial  accouotiug  or 
otherwise  by  an  adininisti-ator  or  an  executor.  ' 

6.  An  action  for  dower,  where  the  plaintiff  makes  pri 
92N.  y.646.    affldttvit,  to  the  satisfaction  of  the  court,  or  a  judge  tl 

that  she  has  no  suflicieiit  means  of  support,  aside  frui 
estate  in  coiilroversy. 

7.  An  action  against  a  cori>oratioii  or  joint-stock  assoi 
issuing  bank  uotes  or  any  kind  of  paper  credits  to  circull 
money,  or  by  or  a>jraiiist  tiie  receiver  of  stich  corpomli 
association.     An  action  in  which  a  county  or  town  is  sole' 
tiff  or  defendant. 

8.  An  action  aRainst  a  cor|Kiration  founded  upon  si  ni 

other  evidence  of  debt,  tor  the  absolute  payment  of  nxiMfV' 
An  action  uiKin  an  undertakiiiR  i^veu  upon  an  appeal  to  ib" 
court  of  appeals  or  to  stay  the  execuLiou  on  uu  appeal  to  tlm 
court  of  apjjeals. 

4).  An  action  against  a  sheriff,  in  his  ofdcial  capacity,  or  tt 
action  by  a  sheriff  or  late  sheriff,  to  recover  for  a  breach  "f 
the  obligation  of  a  bund  or  bonds,  or  an  instrument  or  instru- 
merits  of  intleuinity,  or  an  audertaking  or  undertakings  given 
to  him  in  his  official  capacity. 

10.  A  cause  eutitied  to  preference  by  the  ^neral  rules  of 
praetice,  or  by  the  sjiecial  onler  of  the  court  in  the  particular 
case,     IfMifrc  an  issue  of  hnv  and  an  issue  of  fact,  or  two  or 
more  other  oucstioiiB  of  dillVrcnt  natures,  come  befoi 
suMic  term  of  the  court  tor  trial  or  hearing,  the  pref 


113  N.Y.fiU. 
18    Abb.   N. 
C.  ir.i. 
21  Him.MO. 


'  4  Cir.   Pro. 
flOl. 
1 136S,y.  634. 
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this  section  affjvt.s  iwily  ihe  iirdor  in  whidi  I  he  issues 
•MM  of  file  ^*aln<■  mtUiro'  iiiv  to  he  clisidisfil  of. 
t.  Where  a  writ.  i>r  mandiiinus  or  nf  |inihil)itii>ii  luus 
.ed,  fmm  tlic  lafeneml  torin.  ti>  ii  s|)<-K'ial  Iitiii,  or  ik 
the  siinio  «>urt.  the  euiiso  iimy.  in  the  discretion  of 
i,  or,  where  an  appeal  is  lalceii  therein  t<>  the  court 
s,  in  the  diseretiou  of  thut  court,  be  prefcnvd  over 
e  causes  spedfled  iti  the  last  section. 

♦.  [.-tm'rf  IS79,  1S8S.)    Jff>  action  or  suecial  prt>o«id-    ^  gj^    pro 

be  placed  as  a.  preferred  cause  niwii  tlie  calendar  of    ,-,(5 

iit  court  or  trial  tenn  or  s|M>eiul  term  of  any  court,    aiN.  7.239- 

party  desiring  a  j)refiTence  of  uny  cau.se  shull  serve 

opposite  iiiirty,  with  his  notice  of  iriiil.  11  nctloe  that 

acion  will  he  made  to  the  court,  at  the  opcnin<;  there- 

ive  to  move  the  same  as  11  preferred  cllu^e  ;  and  if 

to  a  preference  depend.s  up<^)n  factii  which  do  not  aji* 
le  pleadings  or  other  pii|>ers  upon  which  the  cause  is 
id,  the  notice  must  be  uecomp«nJe«l  hy  an  nffldavit 
such  facts.  The  appliciitlon  for  a  preference  sliiill  bo 
the  openiiicr  of  the  eiiiirt,  and  if  it  shall  appear  that 
e  is  entltietl  to  a  preference  iind  is  intended  to  bo 
>r  trial  at  the  tenn  at  which  the  npplieutiou  is  made, 
i  may  direct  that  it  shull  he  s«>  heard.    Where  the 

a  preference,  iu  an  ap|>ellate  court,  depends  upon 
ich  do  not  api>ear  iri  the  pleadiiiiT*  or  other  j>ivper8 
ich  the  cause  is  to  be  heai-d.  the  party  desu-iiiR  a 
ee  must  procure  an  order  therefor  from  the  court  or 
Jiereof  uixin  notice  to  the  adverse  parly.  A  copy  of 
r  must  be  served  with  or  before  the  notice  of  argu- 
uch  an  order  is  not  appealable  ;  Injt  it  may  be  vacated 
udge  or  judges  hohliiiji  the  term  at  which  the  pre- 
luso  Is  noticed  for  hrarin^'.  But  a  preliminary  order 
Huiisite,  in  an  appellate  court,  in  a  case  embraced 
ibdiviKion  lirst  or  sccoiirl  of  section  seven  immlred 
ty-one  ;  and  I  he  order  m  a  ease  embraced  Avithi  n  snb- 
Mx  of  that  secliim  ma}'  l>e  made  ex  parte,  in  the  ap- 
nurt,  and  is  conclusive. 

L  [Am\l  1SS,S,  IHSfl.]    When  any  action  or  speciiil    i  lo«4.  Con- 

ng,  pliioed  upon  the  calendar  of  a  term  of  iv  court  of    iiol.  Act. 

leld  in  llie  city  and  county  of  New  York,  is  regiilurly 

nd  pas.sed,  or  is  put   over  the  term  by  .stiptilutioii, 

1  p>sti>oneiueut  by  the  court,  fur  i<iiud  cause  shown,  it 

nccfoi-th  l)c  placed  on  the  suine  or  a  future  calendar 

e  date  of  the  issue  was  the  time  when  it  was  thus 

and  any  cause  which  shall  be  thus  passed  or  put  over 

t,  after  it  has  been  atlvaticed  a.s  a  preferred  cause, 

I  its  right  to  a  preference. 

5.  In  a  case  specified  in  the  last  section,  the  party    J  1083  Con* 
he  cause  upon  the  calendar,  for  a.  subse<|uent  term,    80I.  Act. 
te,  ill  the  note  of  i.s.sue,  the  (lute  of  the  issue,  as  pre- 
a  that  section.     If  he  omits  to  do  so,  by  reason  where- 
.ise  retains  its  priority  <m  the  calendar,  the  court,  on 
cation  of  the  adverse  party,  or  of  its  own  inotton, 
le  the  cause  from  the  calendar. 
ARTICLE  THIRD. 
Service  of  P.a.pkhs. 

«r  may  be  served  per-       |  TJ^.  flihpr  mnJea  of  nervloe. 
DRlly.  Style  nnil  weight  7ittl.  Donlile  time  when  serred 

paper  rogutated,  through  ;he  post-of&Qb. 


I 


i  T99. 


gno. 


SERVICE  OP  PAPERS. 


Htm-mI 


When  paper  lo  be  (serretl 
on  attorney;  when  eer- 
vire  not  required. 

When  service  mny  b«made 
on  clerk  for  non-resident. 


i  801.  Service    Ihpwigli  l^"* 
po8t-i>fBcB  iu  Net  li" 
city. 
WM.  This  artirie  nin  W"' 
to  service  o[  iw-i" 
etc. 


§  796.  lAm'd  1888.]    A  notice  or  other  paper  in  "B.'^'jl 
may  be  served  on  a  party  or  an  attorney  eithi-r  bydeliv*™^ 
it  to  him  per>ion;illy  or  in  the  munner  jirescribed  in  lheii«l 
section.     All  papers  s<>  served  or  retinired  to  be  filed  in  MJ 
action,  shall  lie  plainly  and  legibly  written  or  printed  inlij 
ink  upon  durable  pui>er  of  |riH>d  tnaterial,  and,  if  impriuM* 
ty[)«writcr,   such  paper  .snail   be  of  linen  qualily  WIW'' 
weight  ta  sixteen  pounds  tt>  t  he  double  cap  ream,  of* 
leeii  by  twpnty-eiorht  inches  in  size,  and  si'rvice  of  tilinS^ 
papers  printed  or  written  upon  such  paper  with  sin'liiiiks 
be  deemed  a  compliance  with  the  terms  of  this  seclioo. 
traoscriVied  luinGtes  of  a  stenographer  taken  in  any  civy 
criminal  action,  or  in  any  hcarin;,'' or  special  proceeding,  or 
or  criminal,  shall  be  written  or  typewritten  on  paper  oil 
Btzo  hereinafter  spoeifled ;    and   idl  ciuses,   briefs,  pdinWj 
other  papers  rie^iiired  or  used  on  an  appeal  from  any  jlf 
inent,  determination  or  order  of  any  court  or  board  wialU 
printed  (when  re<iuired  U>  lie  printed   by  the  rules  ol  [ 
court)  on  paper  of   a  (iniforni  size,  a.s  follows;    Tb«  )K 
must  be  ten  and  one  half  inches  by  eight  inches,  and  boui 
the  edg-c  of  the  greatest  length. 

■  9  Abb.  N.  C.       ^  797.  [Am'il  1879.)    Where  the  service  is  not  per 
4fi4;  21    Id.   may  be  made  as  follows  ; 

214.'  1.  Upon  a  party  or  an  atf«rney,  through  the  post-offle 

aiN.Y.State  deijositiiig  the  paper,  properly  e'nclosed  m  a  post-paid  w 
\  Kep.  818.  per,  in  the  post-onlce  of  the  party  or  the  attorney  servmjr. . 
directed  to  the  person  to  be  serv'cd,  at  the  address,  wilkli 
the  State,  desiRnated  by  him  for  that  purpose,  upon  thi'  piv 
cediiifT  papers  in  the  uctiou  :  or,  where  he  ntis  not  made  aii4 
u  dcsifj^nalion,  at  his  place  of  residence,  or  the  place  where k» 
keeps  an  ofllce,  according;  to  the  test  information  wbicho* 
conveniently  be  oblaiiie<i  eoneeniinfi  the  .same. 

2.  UptHi  an  attorney,  during  his  ahsence  from  his  office.  Vf 
ieuving  the  paper  with  liis  partner  or  clerk  therein,  or  wilbi' 
person  having  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  jjcrsou  iu  chu! 
ntflce,  and  the  service  is  inaile   between  six   oVlc 
jnoming  and  nine  o'clock  in  the  evening,  either  by  k. 
in  a  conspicuous  place  in  his  office,  or  by  depositiiig  it, 
in  a  se.ited  wriip|>er,  directed  to  hhn'iu  his  office  let 
or,  if  the  office  is  not  open,  so  as  to  admit  of  leaving  the 
therein,  and  (here  is  nt)  olRce  letter-b<.>x,  by   leaving  it 
residence,  within  the  State,  with  a  person  of  suitable 
discretion. 

4.  LTiKjn   a  party,  by  leavino;'  the  paper  at  his 
within  the  Slate,  between  six  oxlock  in  the  morning  aiti 
o'clock  iu  the  evening,  with  a  person  of  suitable  age 
cretion. 


I.Y.SUle 
.ens. 


LSep. 


.T.aut« 

386 


S  798.  IVTiere  it  is  prescribed  in  this  act,  or  in  the  t 
rules  of  practice,  that  a  notice  must  be  given,  or  a  paper] 
be  served,  within  a  specified  time,  before  an  act  is  to  t*  i 
or  that  the  iuiverse  party  has  a  specilled  time,  after  noti^ 
seri'iee,  within  which  t^/do  an  act  ;  if  service  is  made  Ihq 
the  post-office,  tVie  fra\e  bo  rcn\viMei  ot  aUowed  is 


DISCOVERY  OF  BOOKS,  ETC. 

Wed  ;  except  that,  service  of  notice  of  trial  may  be 
ro»ipl)  the  ix)st-offii-e,  not  less  thuu  sixteen  days  before 
)f  tnitl,  iticliidlng  the  day  of  service. 

>.  Wbei-e  a  party  has  appeared,  a  notice  or  other 
quired  to  be  served  io  un  action,  rauKt  be  served  up- 
»mey.  If  a  defendant  has  ni>t  riprK'ur«>-d.  service  <if 
or  other  paper,  in  the  ordinary  proceilin^  in  the 
red  not  be  made  ujxni  him,  unless  he  is  actually  con- 
ail,  for  want  of  baiL 

I.  "WTicre  a  party  to  an  action,  who  has  appeared  in 
*sidrs  witluHit  the  State,  or  his  rfsidenc-e  cannot, 
sonable  dilifienee,  Ik?  ii.soertained,  and  he  has  not 
sd  an  address,  within  the  State,  upon  the  preceding 
ervice  of  a  pajier  upon  him  may  be  made,  by  serv- 
tbe  clerk. 

..  In  the  city  of  Now  York,  where  a  paper  is  sen-e<l, 
m  is  made,  through  the  post-office,  the  deposit  of  the 
in  a  branch  post-oflloe  has  the  same  effect,  as  a 
1  the  general  or  principal  post-office  of  that  city. 

I.  This  article  does  not  apply  to  the  service  of  a  siim- 
other  process;  or  of  a  paper  to  brinpr  a  party  into 
I ;  or  to  a  caae  where  the  m<xle  of  service  is  specially 
a  by  law. 

ARTICLE  FOURTR 
Discovery  of  Bookk  axd  Papers. 


{1081,  COD> 
Bot.  Act. 


T«p*ted. 
i  807.  Procoedinn*  upon  the  re- 
turn of  the  order. 

808.  Penalty  for  dioobedience. 

800.  Elfc^cl  of  pspeni,  etc.,  pro- 
duced. 


80  Abb.  N. 

C  no. 

aSHun,  S6S. 
48N.Y.dup- 
er.  Ct.  (J.  it 
8.)16i 
15N.Y.State 
Rep.  733. 
43  Hun,  96. 


rt  may  d  irect  discovery 
books,  etc. 

ea    to     preMsribe    the 
ses,  etc. 

Ition  for  discoTery.and 
ier  thereupon. 
er,  when  and  tiy  whom 

i.  A  court  of  record,  other  than  a  justices'  court  in 
a  power  to  compel  a  party  to  an  uctiun  fiending 
to  produce  and  discover,  or  to  give  to  the  other 
1  inspection  and  copy,  or  pemiission  to  take  a  copy, 
,  document  or  other  paper,  in  his  possession  or  under 
:il,  relating  to  the  merits  of  the  action,  or  of  the  de- 
rein. 

L  The  genend  rules  of  practice  must  prescribe  the 
ivhieb  a  discovery  or  in.spect  ion  may  be  so  comiielled, 
)n->ceediug8  for  that  purpose,  where  the  same  are  not 
d  in  this  act. 

>.  To  entitle  a  party  to  procure  such  a  discovery  or   53N.Y.  Sup- 
n.  he  must  present  a  petition,  praying  therefor,  and    er.  Ci  (J.  A 
jy  affidavit,  li>  the  court,  or  to  a  jiidg^  authorized  to   S.)  263. 
order  in  the  action  :  upon  which  an  order  may  be 
irecting  the  party,   against  whom  the  discovery  or 
p  IS  sought,  to  idlow  it,  or,  in  default  thereof,  to  sbow 
"ore  the  court,  iit  u  time  and  place,  and  upon  a  notice. 
pccifled,  why  the  prayer  of  the  wt.ition  .should  not 
id ;  and,  if  neces.sary  or  proper,  that  his  proceedings 
I  until  the  hearing  "of  toe  application,  altboug^h  the 
;eds  twenty  days. 

J.  An  order,  made  as  prescribed  in  the  la.st  section, 
'acated,  by  the  judge  who  granted  it,  or  by  the  court, 
afactory  proof,  by  alllduvit ; 


leo 


BONDS  AND    UKDERTAKINC 


liability  as  Burety  or  flnrelies  for  the  acts  or  omiagtoi 
trnstee,  committee,  gUfirdiAn,  assignee,  rec^TMOt 
oconrring  after  the  date  of  the  order  relieriog  i 
anreties,  find  that  the  principal  on  tbe  bond  benW 
kIiow  cause  wby  ho  eh'iuld  uot  gi ve  new  sureties.  Tl 
thecourt  ovjudgem  list  issue  tlieorder  to  showeaTU) 
ingly  and  may  rejtruin  such  trustee,  committee,  | 
assignee,  reofiver  or  execiilor  from  acting  except  to 
the  trast  eaiate  until  further  order.  Upon  the  reto 
order  so  issned,  if  the  priacipnl  in  the  bond  file  i 
the  usual  form,  with  iiaw  nuretiea  tu  the  Hatisfaoti 
court  orj'Lid){e  then,  within  euch  reasonable  time,  D* 
ing  five  days,  riB  ttjo  court  or  judge  fluea,  the  conrl 
miiBt  make  n  decree  or  order  rt-lea,sing  the  surety  t 
petitiOQing  from  linbiiity  upon  the  bond  for  a 
queut  Act  or  default  of  the  priooipal:  olhervinl 
must  hn  made  thut  euch  trastee,  comuiittce, 
Msigneo,  receiver  or  executor  ftccount  before  lh( 
jndge,  or  a  refuree  appointed,  and  that  upon  the  1 
or  estate  b«ing  found  or  ma  1e  good  and  paid  ove 
erly  S-'Curcd,  tbe  uurety  or  sureties  shall  be  disohii 
any  and  all  further  liability  as  Kui-h  for  tbe  siibse 
or  amiasioDB  of  the  truHlee,  committf>e,  guardian 
receiver  or  executor  ocicurring  after  the  dute  ofl 
being  ho  relinveil  or  discharged,  and  disobargiug 
tee,  committee,  gnardian,  nsaiguee,  receirer^H 


n  Bern.  m.  §813.  [-4m'dl883.]  But  where  the  penally  ol 
or  twice  the  sum  specified  m  the  undertaking,  U 
snnd  dollars  or  uinvnrds,  the  court  or  judge  maj 
hia  discretion,  allow  theButu,  in  which  a  surety 
to  jiihtify,  to  be  made  up  by  tiie  juaiiftcation  or  li 
Buretioj,  each  in  a  smaller  eum.  But,  iu  that  c&h 
canaot  justify  in  a  sum  le=a  than  fivethousiind  dc 
where  two  or  more  Buretiea  are  retpiired  by  law 
the  uame  person  cannot  so  contribuie  to  jnaks  n 
for  more  than  one  of  them.  ^H 


*  CHt.  Pro. 

<1S. 

luoN.y.aio. 


§  814-  Where  a  bond  or  nndertnliing  has  DM 
prescribed  by  law,  in  the  course  of  an  nation  or  a 
ceeding,  to  tbe  people  or  to  a  public  officer,  for 
of  a  party  or  other  p!-r*ion  interested,  hud  provi« 
specially  made  by  law  for  tbe  prosecution  thereof 
or  other  person,  bo  interested,  juay  waiotnia  an 
his  o\Tn  name,  for  a  breaoh  of  the  coniilion  of 
or  of  the  terms  of  the  uodfrtaking;  npoa  pro 
order,  granting  hiiii  bave  bo  Io  do.  The  order  ini 
by  the  court,  i:i  which  tbe  action  is  or  was  pend 
a  superior  city  court,  the  marine  conrt  of  the  ci 


Vuich  9»3  .^^ thill ini* 


5  8^7^ 


fee  ••rTaawl.t^  •  .<**• 


I 


stage  ot  "» 


•tip 
in 


art.  n. 
Ada       J 
waw       ■ 

a  ftn:i      I 
ction.      ■ 


1605  GONSOLIDATINa  AOTIONS.  §§  820-8U 

820>  [Am'd  1877.]  A  defendant,  against  whom  an  aetim 
BQN'r'in'  ^>^^o*^^B'  npon  a  oontraot,  or  an  action  of  cgectment,  or 
M  n1  T.  ak!  ^'^  aotion  to  reoover  a  chattel,  is  pending,  may,  at  any  tiiM 
before  answer,  upon  proof,  by  affidavit,  that  a  person,  not 
a  party  to  the  aotion,  makes  a  demaad  against  him  for  the 
same  debt  or  property,  without  oollnsion  vith.  bioi,  app^ 
to  the  court,  upon  notice  to  that  person  and  the  adTem 
party,  for  an  order  to  Bubstltnte  that  person  in  hia  pUoe^ 
and  to  discharge  him  from  liability  to  either,  on  his  paying 
into  court  the  amount  of  the  debt,  or  delivering  poasesskm 
of  the  property,  or  its  value,  to  snoh  person  as  the  eonit 
directs.  The  court  may,  in  its  discretion,  make  saoh  an 
order. 

821-  [Am'dl877.]  Where,  in  an  aotion  against  two  or 
more  defendaats,  the  plaintiff  unreasonably  negleots  to  Hem 
the  snmmoas  upon  one  or  more  of  tbem,  without  whose  pm- 
ence  a  complete  detenu inataon  of  the  controversy  cannot b6 
had,  theconrt  may,  in  Itx  discretion,  upon  theappUcationaf 
a  defend  aat  -who  has  appeared  in  the  action,  dismiss  tiie  com- 
plaint as  against  him,  and  render  judgment  aooordingly. 
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§  822  lAm'd  18TO.]  Whore  the  plaintiff  unreasonably 
ni"^lc<'t.s  to  proceed  in  the  notion  airainst  the  defontlnnt,  or 
"h- or  more  defemliints,  u^jiiinst  wlmma  separuti-  jmlgnient 
Hi  ■  1h'  tiikt.'n,  till'  Ortiirt  muy.  in  il>  iliscretioii.  ii|)<>n  tli«'  iippli- 
■  ■  :  1  'II  of  the  (lefendant  oiilefciKlsints  i.<r  uiiy  <'f  thfiii,  ii^iinst 
1  Ml  he  so  Deflects  to  proceed,  dismiss  the  ennipltuat  as 
;i_'  list  the  morinp:  party  or  parties,  and  reixler  judg^neat 
ucc  •iding'ly. 

§  823.  Feigned  issues  hnve  been  abolished.  In  a  cn«e, 
^vlh'i-e  neitherparty  oin,  a.-!  of  ripht,  reipiiro  a  trial  by  jury  of 
i.!  :  sue  of  fact  arisiiior  u|Hm  the  pk'adiii'rs  or  where  u  qiies- 
ti .11  ..f  fact,  not  in  issue  uixin  tlie  pleaiiiniTf,  i»  to  be  tried,  an 
onier  for  the  trial  thereof  by  a  jury  may  be  mude,  stating, 
distinctly  and  plainly,  the  ijueslions  of  fact  to  tje  tried.  8uoD 
aa  onler  is  the  ouly  authority  necussiirv  for  the  trial. ' 

^  824.  The  summons,  and  each  jileading  m  an  action; 
must  Ih"  tllod  with  the  clerk,  by  the  party  in  whose  Iwhalf  it  is 
siTV'.'d.  within  ten  days  after  the  service  thereof  If  the 
piifty  failsso  to  file  it,  the  adverse  party,  on  proof  of  the  failure,' 
IS  .entitled,  without  notice,  U>  iin  order  from  a  judge,  that  it 
l)f  illfd  within  a  time  specined  in  the  order,  or  be  deemed 
abandoned. 

^  825.  A  ret«m  or  other  paper  in  a  special  proceeding,'  5  N.  Y. Sup- 
where  no  other  disposition  thereof  is  prescribed  l>y  law,  must    er.  Ct.  (J.  A 
be  (lied,  and  au  ortfpr  thiToin  must  be  entered,  with  the  clerk    ^■)  ^'■ 
of  the  county  in  which  the  siiecial  prix-eedin^  is  taken,  if  it  is 
before  a  county  ofBcer,  or  u  judge  of  a  court  ostabli.sliod  in  a 
■•ity:  if  Ix'forea  justice  of  the  supreme  ctturt,  with  thi"  clerk 
of  a  county  designated  by  the  justice  ;  or,  if  no  desi^aatioti  is 
made  by  tiim,  of  a  oounty  where  one  of  the  parties  rc^tides. 

S  823.  [AirCd  1877.]  Where  a  notice,  or  other  proceed 
infr.  IS  required  by  law  U->  he  piil)Iished  in  a  newspaper  pub- 
Ushe<l  ill  a  county,  and  no  iiowspuper  is  published  therein, 
or  to  Ik- published  oftener  than  any  nc-wspapor  is  reirularly 
published  therein,  the  publication  may  be  made  in  a  news- 
paper of  an  adjoinmtr  county,  except  where  special  provisioa 
19  otherwise  made  by  law. 

§827.  [AnVd  IVn.]  Whei-e  a  provision  of  this  act  author- 
izes the  court  Ixi  approve  an  uinlertakmK  or  the  sureties  there- 
to ;  or  to  make  un  exiuuitiation  or  in(|uiry,  or  U>  appoint  an 
appraiser,  receiver,  or  trustee  .  it  may  direct  a  reference  to 
one  <ir  more  persons  desifjnatcd  in  the  order,  either  to  make 
the  approval,  examination,  imjuiry  or  appointment,  or  to  re- 
port the  facts  to  the  court,  for  its  action  thereu[)on.  And 
where,  according  to  the  practice  of  the  court  of  chancery,  on 
the  thirty-first  day  of  December,  ei^'hteen  hundreil  und  frirly- 
si.x,  a  matter  was  referable  to  the  clerk,  or  to  a  rnivster  in 
chancery,  a  court  having  authority  to  act  thereupon,  may 
direct  a  referenoe  to  one  or  more  persons,  de-sipnated  in  the 
order,  with  the  powcre  which  were  pos.scssed  by  the  clerk,  or 
the  nia.stcr  in  chancery,  except  where  it  is  otbcrwiiie  specially 
prescribed  by  law. 
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[mN.V.618. 


IS  Abb.  K.  C, 

h*  Hiin,  HIS; 
ne  Id.   .1117; 

'19  Id.  :te;  a) 

Id.  IfiB. 
TnN.V   41S. 
5Redf.l;Id. 

22  Hun,  444; 
Id.  4W. 

23  Hun,  33; 
Id.4tKi. 

10  Week. 
DiB.  6. 
79  W.  Y.  415. 
Rl  N.Y.15I  ; 
h6  1(1.  avj. 
>4  Hud,  32; 

\lJf.  1.^34. 

ty.r.tes, 


I  828.  No  witnegs  to  be  excluded 
hy  reason  of  Interest,  etc. 

82S.  when  party,  elp.,  cannot 
he  (^Kumined 

KlCl.  Party  aince  deceased. 

831.  Whea   Uuxhanc)    und   wjTe 

not  competent  witnei!i<e». 

832.  ConTirtioTi   for  crime,  not 

to  esi.dude  wUne.<<s  ;  how 
eonvieiio'n  proved. 

833.  Clergymen,  etc.,  not iodlii. 

oloi^e  aunfeHHions. 

834.  Phyaiclnns  not  tu  disclose 

pfofeaaiooal  laformation. 


S3A.  AtlornoyR  and  coaa 
not  to  disclose  oomnn 
cation  f. 

836.  Application     o{    llie 

three  tteellonn. 

837.  Whoa   witness  not 

od  from  teHtifying. 

838.  Evlden<ie  of  party  mi 

robiiltod. 

839.  Adtni9»lon  by  tnemi 

corporation. 

840.  Seal.presiimptlveeridenM 

of  consideration. 

841.  Presumption  of  death  ia 

certain  cases. 


65  828.  Except  a.s  othcrwi.'se  ."specially  prescribed  in  tlii» 
title,  u  person  shall  not  Ik- excliKled  or  excused  fi-oiii  lit'iDgli 
witue-ss,  by  reason  of  lii.s  or  her  interest  in  the  event  of  Wl 
action  or  sticcinl  prufoediiiK  ;  "r  because  lie  or  she  is  a  party 
thereto;  or  the  hiisbuiid  nr  wife  of  ti  party  thereto,  or  o(  a 
Tierson  in  whose  bebulf  an  sietion  or  8])ecl!U  pnweedlug  is 
Drx>ught,  pit>secuted,  opposed,  or  doieKded. 

{j  829.  [.tmVnSTT,  1881.]  U|X)n  the  tihil  of  an  tictioD,  of 
the  hearing  upon  the  inerits  of  ii  speciiil  proceeding,  a  party 
or  person  ititeieslod  in  the  event,  or  a  person  from,  throng 
or  under  whom  such  a  party  or  interested  persani  derives  his 
interest  or  title  by  a-s.siBinneiit  or  otherwise,  shall  not  Ih'm- 
iiJiiined  us  ii  witnos.'!  in  his  own  behiiir  or  interest,  or  in  behalf 
of  the  partv  succeeding  to  his  title  or  iiitere.st  agitinst  theexr- 
euttir,,  sidinmi.strator  ()r  survivor  of  a  deoea.sed  ix^rsoii,  orlbf 
coininitteof  a  lunatic,  or  a  i>erson  deiiving  his  title  or  iulercft 
f  nun,  through,  or  nnder  a  deceased  person  or  lunattc,  by  »«- 
signinent  or  otherwise  oonceniing  a  personal  tniiisnctien  «• 
comiiHiuicntion  between  the  witness  and  the  decen-si-!  i 
or  lunatic,  exeei>t  where  the  pxecii  tor,  administratoi-. 
committee  or  [lerisi  10  so  deriving' title  or  interest  is  • 
in  his  own  behalf^  nr  Uie  testimony  of  the  lunatic  or  dei.fiisi''l 
persim  is  giveu  in  evidence  CHHici'rniii;;  the  siune  Iransuct- 
loD  or  commumcatiou.    A  person  shall  not  be  deemed  iD(«r- 
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L  for  the  purposes  of  this  section  by  reason  of  beiug  a 

t>old<jr  or  officer  of  tiny  bunking  oorpomtion  wbich  ia  a 

the  action  or  proceeiling,  or  interK8t«il  iu  the  event 

I.  Y.  239  ;  34  Hnn  97  ;  95  N.  V.  48  ;  3  Dam.  37  ;  Id. 
35  Him,  19S  ;  37  Id.  526  ;  I.l.  656  ,  41  Id.  203  ;  104  N. 
506  ;  11  5  Id.  332 ;  1  Conn.  203  ;  110  N.  Y.  513  ;  3  N.  Y. 
Snpp.  518;  112  N.  Y.  426  ;  Id.  493;  113  Id.  386;  114  Id. 
287  ;  117  Id.  91  ;  Id.  500;  Id.  606;  118  Id.  46  ;  24  N.  Y. 
State  Rep.  333  ;  Id,  332  ;  Id.  685  ;  25  Id.  30<.» ;  20  Id.  2t  i  ; 
td.  594  ;  Id.  84i> ;  27  Id.  900  ;  12ii  N.  Y.  536  ;  121  Id.  675  ; 
to  N.  Y:  State  Hep.  882 ;  33  Id.  775  ;  34  Id.  448  ;  124  N.  Y. 
IS7  ;  505  ;  126  Id.  652. 

^830-  [-4"i'd  1878,  1879.  1893.]  Where  a  party  liiw 
Si QL-e  the  trial  of  au  action,  or  the  hearing  upon  tbo 
berits  of  a  Bpecial  proneediug,  the  testimony  of  thedered- 
ait,  or  of  any  person  who  ia  rendered  inci>m|>etent 
^the  provisions  of  tlie  U'lt  section,  taken  or  rend  iu  evj- 
hce  at  the  former  trial  or  bearing;  may  be  given  or  read  in 
^lenco  at  anew  trial  or  bearing  by  either  party,  subject 
3  any  other  legal  objection  to  the  competency  of  the 
dtness,  or  to  any  legal  objection  to  his  testimony  or  any 
BHtLiou  put  to  him.  The  testimony  of  any  witneaa  who 
^■^ied  or  become  insane  after  a  former  tri'd  or  hearirig  of 
^>ntv-sted  proceoJing,  a  speciid  proceeding  or  an  action 
ifty  be  read  npon  o  snbsennent  trial  or  bcarinp!,  by  any 
j|[rty  to  such  action  or  (jrocueding,  subject  to  legal  ubjec- 


BSN.y.  Ml. 
MUuD. 
3»    Id. 


20  N.T.SUta 
Hi-p.  H«3 ;  n 
Id.  549.        ~ 


^831-  [-Am'd  1877,  1879.  ISSO,  1887.)  A  husband  or 
ife  is  not  competent  to  tL-siify  against  the  other,  npon  the 
ial  of  an  action,  or  the  hearing  upon  the  merits  of  a 
pecinl  proceeding,  f.innded  upon  an  ^legation  of  adnltery, 
Lcept  to  prove  the  marriage  or  disprove  the  anegatlon  of 
Snltory.  A  husbtind  or  vife  sLall  not  bo  compelled,  or 
■ithoiit  the  consent  of  the  ether  if  living,  allowed  to  dis- 
lose  a  coutidential  communicotion  maile  by  oneto  the  other 
urins?  uiarrifige.  In  an  action  for  criminal  cnnversalion, 
ae  pliiintiff's  wife  itj  not  a  competent  witness  for  the  phun- 
\3[,  but  she  is  a  compt-tent  witness  for  the  defendant,  as  to 
ny  matter  in  controversy  ;  except  that  Hhe  cannot,  without 
ho  plaintifi'a  consent^  disclose  any  confi^leiilial  communi- 
ationhad  or  made  between  herself  and  the  plaintiff. 

§  833.  I4m'dl879.]  A  person  who  has  been  convicted 
,f  a  crime  or  misdemeanoi'  is,  notwithstanding,  a  compe- 
ent  witness  in  a  civd  or  criminal  action  or  special  pro- 
;eedin;4 ;  but  the  conviction  may  be  proved  for  the  pur- 
>oso  of  affei:tiug  thu  weight  of  his  testimony,  either  by  the 
■ecord,  or  by  hi.<J  crosa-eKiimination,  upon  which  he  must 
gisv/ej     any    queatiou    relovaat    to     that  inquiry ;    and 
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the   party  cross-exaiainiDg  him    is  not   conclnded  b) 
answer  to  btioIi  a  qaestion. 

§  833-  A  olergyinim,  or  other  miniBter  of  any  reH( 
shiili  not  be  allowed  to  disclose  a  confession  uiaile  to 
iu  liis  professiouol  character,  in  the  course  of  discii 
enjoined  by  the  luIeB  or  practiee  of  the  religious  boay,  ti 
which  he  belongs. 

§  834-  A  person,  daly  authorized  to  practice  phyrio  ot 
BU<gery,  ehalt  not  be  allowed  to  disclose  any  informalion 
which  he  acqniied  in  attending  a  patient,  in  a  profession*! 
capocity,  and  which  wus  necessary  to  enable  hirn  to  act  in 
thai  capacity. 

103  Id.  573;  20  Abb.  N.  O.  162;  45  Hnn.  307;  Id  439; 
KQ  N.  Y.  298;  53  Hun.  217;  23  N.  Y.  State  Rep.  706 ;« 
Id.  938  ;  25  Id.  84:)  ;  26  Id.  242  ;  27  Id.  905  ;  112  N.  Y.  493; 
lis  N.  Y.  77  ;  3  N.  Y.  Supp.  518  ;  53  Hun,  398  ;  24  N.  I. 
State  K«p.  533;  34  N.  Y.  State.  Reo.  824;  126  N.  Y.  4-5U; 
129  N.  Y.  654;  133  Id.  150;  13G  Id.  4'23. 

§  835.  An  attorney  or  oouii8ellor-!i.t-law  shall  not  1m 
allowed  to  disclase  a  comnitmicatioa,  made  by  his  clientto 
him,  or  his  advice  given  thereon,  in  tUa  conrae  of  his  pro- 
fessiounl  employment. 

18  Abb.  N.C  .101 ;  5  Dam.  151 ;  46  Hun,  151;  lU  N. Y-  220;  «i  N.Y 
Sapp.  397  ;  'iiN.  Y.  Ktata  Kep.  765  ;  26  Id.  64  ;  Id.  963  ;  W 
Id.  608  ;  29  Id.  342  ;  34  LI.  448  ;  51  Hun,  351;  1?8  N.  Y. 
420;  131  N.  Y.  160;  Id.  177. 

§  836-  [Am'd  1877,  1891,  1892,  1893,  amendment  to  lakt 
effect  July  1,  1893.]  The  last  three  sections  apply  to  any 
exaroinatiou  of  a  person  as  a  witness  unless  the  provi«ioDa 
thereof  are  expressly  waived  upon  the  trial  or  exumination 
bv  the  person  confesBing,  the  patient  or  the  client.  Bntk 
physician  or  surgeon  may  U[)Da  a  trial  or  exauii nation  dis- 
close any  information  as  to  the  mental  or  physii-al  condi- 
tion of  a  patient  who  is  deceased,  which  "ha  acquired  in  at- 
tending HUch  pii.tieDt8  professionally,  except  confldcntiAl 
communications  and  such  facts  as  would  tend  to  disgrace 
the  memory  of  the  patient,  when,  the  provisions  of  section 
eight  handred  and  thirty-four  have  been  expressly  waived 
on  such  trial  or  eraininfttioa  by  tho  personal  representtitiyes 
of  the  deceased  patient,  or  it  the  vidiiUty  of  thelaiit  will 
and  testament  of  such  deceased  patiLut  is  in  question,  by 
the  executor  or  esecators  named  in  said  will,  or  the  surviv- 
ing husband,  widow  or  any  heir-at-law  or  any  of  the  neit 
of  kin,  o!  such  deceased  or  any  other  party  in  interest.  But 
nothing  herein  contained  shall  be  construed  to  disqualify  »d 
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rney  ia  the  probate  of  n  will  heretofore  exeunted  or 
'ered  for  probate  or  herealt«r  to  be  exeonted  or  offered 
^or  probnte  from  beooniiag  a  witness,  as  to  its  prepnntion 
and  execatioQ  in  case  snch  attorney  ia  ooo  of  the  enbaorib- 
ing  •witnesses  thereto.  In  an  action  for  the  recovery  of 
damafjes  for  a  persomd  injury  the  testimony  of  a  ])h)Rician 
or  surgeon  attached  to  any  hosjiital,  dispensary  or  other 
charitable  iustitation  na  tu  inform nti' u  \rhich  he  acquired 
in  attending  a  patient  in  n  profeesional  capacity,  at  Boch 
hoBpitnl,  dispeneary,  or  other  charitable  institution  ehall  be 
taken  before  n  referee  appointed  by  a  judge  of  the  court  in 
■which  snch  action  ia  pending  ;  provided,  however,  that  any 
JTi<1ge  of  snch  court  at  any  time  in  his  discretion  may,  not- 
-withstanding  snch  deposition,  order  that  a  6ubpri>ua  JBsue 
for  the  attendance  and  eianiination  of  such  physii  inn  or 
8nrf»€on  upon  the  trial  of  the  action.  In  auch  case  a  copy 
of  the  order  shall  be  served  together  \Tith  the  subpoena. 
Sections  eit^ht  hundred  and  sflvetity-two,  eight  hundred  and 
seventy-three,  eij^ht  hundred  and  seventy-four,  eight  ban - 
dred  and  seventy-five,  eight  hundred  and  s«venty-Bii, 
iH;ht  hundred  and  seventy-nine,  eight  hundred  and  eighty, 
gbt  hundred  and  eigbtv-four  and  ei^ht  hundred  and 
ghty-six  of  this  code  apply  to  the  examination  of  a  physi- 
an  or  aurgeoo  as  prescribed  in  this  section. 

§  837-  A  competent  witnoRs  shall  not  be  excused  from  131  N.T.  490. 
iBwering  a  relevant  qiieRtioD,  on  the  ground  only  that  the 
ts-wer  may  tend  to  establish  the  fact  that  he  owes  a  debt,  or 
otherwise  snt'ject  to  a  civil  suit.  But  this  provision  does 
ot  require  a  witness  to  give  an  answer,  which  will  tend  to 
cense  himself  of  a  crime  or  misdemeanor,  or  to  expose  Mm 
a  penalty  or  forfeiture  ;  nor  does  it  vary  any  other  rale, 
gspecting  the  examination  of  a  witness. 

§  838-  The  testimony  of  a  party,  taken  at  the  instance 
■  the  adverse  parly,  orally  or  by  depoaition,  may  be  re- 
itted  by  other  evidence. 

§  839-  The  admission  of  a  member  of  an  ag£;regate  cor- 
oration,  who  ia  not  u  purty,  shall  not  be  received  as  evi- 
.ence  against  the  corpurntion,  unless  it  was  uiide  concem- 
Dg  and  while  engaged  in  a  transaction,  in  which  he  was 
~ie  authorized  agent  of  the  corporation. 

§840.  [Am'dlKn.]  A  seal  npon  an  executory  instru- 
lent,  hereafter  executed,  is  only  pxesumptive  evidence  of 
sufficient  consideration,  which  may  be  rebutted,  as  If  the 
istiament  was  not  sealed. 
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H.Y.  600  §  841  •  [Am'd  1880,  1889, 1891.]  A  person  apon  wliqpol 
an  estate  in  real  property  depends,  wlio  remaiaB  withoati 
United  States,  or  absents  hiioself  in  the  State  or  elsewbottj 
for  Seven  years  together,  ib  presumed  lo  be  dead  in  an  uctjcdt  • 
or  special  proceeding  concerning  the  property  in  ■vrliiL'h  liia 
death  comes  in  question,  ualesg  it  is  affirmatively  proved 
that  be  \ras  alive  wiihiu  tbut  time.  And  ^vbe^e  in  any 
tion  of  pirti  iun  in  this  Stjito  any  portion  of  tho  proceeds  i 
the  snie  nf  renl  proptrty  is  or  baa  Ijnen  paid  into  c-oort,  of 
paid  to  the  trertsurer  of  any  lonuty  for  any  unknown  hrits, 
and  Las  remained  uiiolaiuied  for  twenty-ttvu  yenrR,  aitet 
auch  payment  by  any  person  ontitUd  thereto,  the  laf>8e  of 
tweuty-flve  yeniH  after  buch  pnynieot  raisvsthe  presnmptioa 
of  tba  deiitb  of  such  unlcnowu  heirs  at  the  time  of  the  sale 
of  such  rtal  property  and  before  such  payment,  and  afttr 
the  lupsa  of  twenty-five  yearti  after  8  ich  payment  it  shall 
be  presTimed  that  there  were  no  such  unknown  heirs  living 
lit  the  time  of  such  sale  or  payment,  and  in  any  action  gr 
proceeding  taken  for  the  pnrpose  of  distribating  and  paying 
over  Bach  proceudB,  all  auch  nnkno^vn  heirs  aro  presnmea 
and  they  shall  be  preHumed  to  have  been  dead  it 
the  time  of  such  sale  and  before  such  payment  into  cooit, 
or  to  the  treasurer  of  any  county. 

artioijE  second. 

Adhtnisteation  ok  an  Oath  ob  AvFiRMATiOii, 


i  841.  Before  whom  oaths  and  •!&- 
dUTita  niay  be  takeu. 

8i3.  Id.;  in  speclBl  caces. 

8U.  M  :  without  thp  Htato. 

815.  Q«naral  iDniJs  of  Hvrearlng. 

8M.  Wbou  klaslni;  tiia  gospels 
dlBpcnscd  with. 

Stl.  W&ea    afflrmaUon    to    b« 


made. 
i  818.  Otbermodesofaweaiing. 
8*».  Swearing       persuna    no! 
('brlgtlanB. 

860.  Ooart  way   examine  wtt- 

naas. 

861.  Swearing  falsely  In  an; 

form,  perjory.; 
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117. 

34  Hud,  192. 


84L2-     ^^  oath  or  Bifidavit,  required  or  anthorized  by 

•  ;  except  an  ontli  to  u  jurumr  si  witness  uih'u  a  trial,  an 

tth  >it'  otucc,  uud  uu  uiith  i'C(|iuri'd  by  law  t<j  be  taken  t>erure 
.  particular  tilflccr ;  muy  \)e  tukeu  before  u  judge,  ck-rk, 
Ippnty-clerk,  or  speciul  deputy-clerk,  of  a  court,  a  notary 
MjI'lio,  mayor,  justice  of  the  peace,  surrogiite,  special  county 
nilu'i',  special  surrogate,  couuty  clerk,  deputy  cMunty  clerk, 
\  deputy  county  clerk,  or  coiiiiiiissioncr  of  deeds,  withia 
■t  rict  iu  wliiflulie  olUcer  is  uutluirizoil  to  act ;  uu<l  wheu 

ill!    by   the  uHiL-er,  to  have  been  taken  before  him,  may 

13  UJ^«;d  in  any  coui-t,  or  before  auy  officer  or  other  persiou. 

g  S43.  [.4mrf  1«T7.]  \Vliere  an  ofHcer.  person,  bonrd,  or  ia9H.T,( 
ominitt<*c,  has  beon  heretofore,  or  is  hereafter  authorized  by 
»w,  tA>  tiUce  or  hear  testimony,  or  U)  bear  or  receive  an  ura- 
Ukvit,  or  to  take  a  depoNitioii,  in  relation  to  a  matter,  oni- 
Knaini?  which  bo  or  it  bus  a  duty  to  perforut,  the  officer  or 
Erson,  or  a  rueiiiber  of  the  board  or  committee,  may  admin- 
Ser  uo  oath,  for  that  purixwo.  'Whero  an  officer,  person, 
njartl  or  committee,  to  wiiomor  to  which  application  is  made 
o  d<->  un  act  iu  ua  ollicial  capacity,  rei|uires  information  or 
iroof,  to  enable  him  or  it  to  decide  uuou  the  prooricty  of 
[aing  the  act,  he  or  it  may  receive  au  umdavil  for  that  pur- 

B|  844.  [.4m'd  1877.]  An  oath  or  affidavit  required,  or 
^iclt  >nuy  be  received,  in  an  uctloii,  special  proceediuK,  or 
►ther  matter,  may  be  token,  with'but  the  State,  except  where  . 

t  is  otherwi.se  specially  prescribeil  by  law,  before  an  officer   *">;,, 5"^ 
Lulhorizcd  by  the  laws  of  the  State,  to  take  and  certify  the   "jojlj, 
lcknov%'l«lguieiit  and  pnjof  of  deeds,  t«  be  recorded  in  the   sD^m,  u. 
Jtate  ;  and,  when  ceptixled  by  him  to  have  been  taken  before 
linx,  a.nd  accompaaied  with  tlie  like  certificates,  as  to  his  of- 
Iciu.1   character  aud  the  gemiiueuess  of  bis  signature,  as  arc 
juired  to  eulitle  a  deed  aeknowledjjcd  before  biin  to  be  re- 
rded  within  the  Hlate,  may  be  used,  as  if  taken  and  certi- 
1  in  this  Stale,  by  un  olflcer  authorized  by  law  to  take  and 
tify  the  same. 

_'§  846.  The  usual  mode  of  administering  an  oatb,  now 
Sracticed,  bj'  the  person  who  swears  laying  his  hand  upon  and 
kissing  the  jr<>s[>els,  must  be  observe<f,  wTiere  an  oath  is  ad- 
jnistered,  except  as  otherwise  si>eeially  prescribed  in  thiB 
tide. 

_ '  §  846.  The  oath  must  be  administered  in  the  following 
forui,  to  a  person  who  so  desires,  tlie  laying  of  the  hand  upon 
und  kissiufr  the  «cjs|)els  Ijeiufj  omitted  ''  You  do  swear,  in  the 
iresience  of  the  ever-liviii;^  God."  While  -so  swearing,  he  may 
mr  may  not  bold  up  iiis  hand,  at  his  option. 

W.  %  847.  A  solemn  deeiai-atioa  or  uffirmation,  in  the  follow- 
ing form,  must  be  administered  U.>  a  person  who  declares  that 
be  lias  couscieiitiouH  scruples  agfuiust  taking  uu  oath,  or  swear- 
er ill  any  form  :  "You  do  solemnly,  sincerelj',  and  truly,  de- 
ire  ana  alflnn." 

g  848.  [^jii'd  1877.]  If  the  c«iurt  or  officer,  before  which 
.  "whom  a  person  is  offered  as  a  witness,  is  satisfied,  that  any 
Eculiar  miMle  of  swearinp,  in  lieu  of,  or  in  addition  to  laying 
ae  hand  uixin  and  ki.ssin<^  tlie  goS]>el.s,  is,  in  his  ojiinion,  more 
jleinn  and  oijiigatory,  Ibtr  court  or  otilcer  may,  m  its  or  his 

screliou,  adopt  that  mode  of  swearing  the  witneiss. 

840.  [Aoihl  1*"""      \   person  believing  in  a  reVVgioia, 
than  tho  C  'ly  be  sworn  according  Ui  tiw 
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peculiar  ceremonies,  if  any,  of  Lis  religion,  instead  uf  i»spre-l 
Bcriljed  in  section  eifjht  hundred  nnd  forty-five  or  sectioal 
eight  hundred  and  forty-six  of  this  act. 

§  850.  The  ofjurt  or  officer  muy  examine  an  infant,  on 
person  apparunlly  »>f  weak  int'ellect,  produced  before  itt* 
him,  as  a  witness,  tti  ascertain  his  cupiicity  and  the  extent  (itl 
his  kuowledjtfe  ;  and  miiy  inquire  o(  a   person,  produced  as  nl 
witness,  whut  pcculittr  ueremouies  in  swearing  ne  deems  mosti 
obljgiitory. 

§  851.  A  person  swearing,  afflnning  or  declaring,  in  aiijJ 
form,  where  lui  uuth  is  authorized  by  law,  is  lawfully  swoiul 
and  is  guilty  of  perjury,  in  u  case  where  he  would  be  guilty  oil 
the  same  crime,  if  he  had  awom  by  laying  his  hand  upon  and| 
kiitsing  the  gospels. 

TITLE  n. 
Compelling  the  attendatice  and  testimonjf  of  a  utitnett. 


from  arrest, 
g  862.  By  whom  witness  mtyU 
discharged. 

863.  Arrest,  when  void ;  pen- 
alty. 

804.  Sheriff  not  to  be  liBbl»nii- 
lesH  aflidarit  ih  miulc, 

865.  Application  of  foregoinj 
provihiiona  tQjuilgroenL\ 

886.  Keoordg  not  to  be  re- 
moved by  virtue  of  wb- 
pcBna. 

807.  Id. ;  books  of  aoooant. 

868.  Books,  etc.,    of    ooTfoii' 

UoD,  now  produced. 

869.  When  personal  attendant 

not  required  by  gabpaM 
duces  tecum. 


I  852.  Mode  of  serviuf;  BiibpcBaa 
isauod  out  of  a  courl. 

8r>3.  Penalty  tor  dliotiodjenee, 

864.  8ubp<eaR  to  be  inaued  by 
iudtte,  ebo. 

ess.  Penalty  for  dl.'obeying 
piibp<BDa;  warrant  lor  wit- 
ness. 

8.S6.  Wlieu  witDesB  to  be  im- 
prisoned. 

857.  Contents  of  WRrrant. 

858.  To  whom   directed  ;    how 

executed. 

859.  Qualification  of  preceding 

ftectioDH. 

864).  Wituesa  exempt  from  ar- 
rest 

8«1.  When    to  be    discharged 

§  852,  A  subpoBQa,  issued  out  of  the  court,  to  compel  1 
atbeudatice  of  a  witness,  and,  where  the  subpceua  so  requirokl 
to  compel  him  to  bring  with  him  a  book  or  paper,  aunt  be| 
■erved  as  follows  : 

1.  The  original  subptBiin  must  be  exhibited  to  the  witneci._ 

2.  A  Copy  of  the  subpiuna,  or  u  ticket   ooataiaing  itaf 
stanoe,  must  be  <le!ivere(l  to  hjm. 

3.  The  fees  allowed  by  law,  for  travelling  to,  aud  retumind 
from,  the  place  where  he  is  reiiuired  to  attend,  and  foroo*] 
day's  attendance,  must  bo  paid  or  tendered  to  him. 

§  853.  A  person  so  siibiitenaed,  who  fails,  without  reasoo*] 
able  exouse,  to  obey  the  subiMKna,  or  a  person  who  fails,  with-T 
out  reasonable  excuse,  to  obey  an  order,  duly  served  upon 
him,  made   by  the  court  or   a  judge,  in  an  action,  before  or 
after  flnal  juilgtneiit  therein,  rerxiiiring  him  to  attend,  and  be 
examined,  or  so  to  attend,  aud  bring  with  him  a  book  ori^ 
puper,  is  liable,  in  addition  to  punishment  for  contempt,  f<*  j 
Ibe  diinmgcs  sustained  by  the  party  aggrieved  inconaequeuoAi 
of   the   fiiilure,  nnd   tifty  dollars  in  adtlition   thereto, 
sums  may  be  recovered  in  one  action,  or  in  separate  actioD&l 
If  he  is  a  party  to  the  action  in  which  lie  waa  subpoenoedi  I 
the  court  may,  us  au  additional  puuisbuieat,  strike  out  hilj 
pleading. 

8  854.  [Am'd  1877.]    Where  a  judge,  or  on  arbitrator, 
referee,  or  other  person,  or  a  board  or  coimnittee,  has  beoij 
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etwfore,  or  is  hereafter  expressly  authorized  by  luw,  to 
r,  try,  or  determitie  a  nmtter  or  to  tlo  any  other  act  iu  aa 
cial  capacity,  in  relatiou  to  which  proofs  may  i«c  taken,  or 
le  attenchiace  of  a  person  ivs  h  witness  may  Ix-  required  :  or 
retjuire  a  person  U>  attend,  either  before  hira  or  it,  or  be- 
ire  another  jtidfrc,  or  officer,  or  a  ijerson  deMipiiited  in  tt 
mission  issued  by  a  court  of  anotner  Sttit*  or  country,  to 
.ve  testimony,  or  t<*  have  his  deposition  tuken,  orto  bi- ex- 
ed  ;  a  subpocena  may  lie  issued,  by  and  under  the  bund 
tho  judt'e,  arbitrator,  referee,  or  other  perwvi,  or  the 
'mian.  or  u  majority,  of  the  board  or  oomnuttoe,  reiiuiriiig- 
person  to  attend;  and  also,  in  a  proper  ca.se,  t4i  bring 
_  ith  him  a  book  or  a  paper.  Tho  subpoena  must  be  scrvctl,  as 
prescribed  in  section  eijjlit  hundred  and  flfty-tvvo  of  this  act. 
Thi.s  section  di.>e8  not  apply  to  u  mutter  arisiug^,  or  on  act  to 
done,  in  an  action  in  a  court  of  recf)rd. 

§  865.  [Ain'd  IHTl,  W79.]  A  perst:n  who  is  duly  subpoenaed 
prescribed  in  the  last  section,  must  obey  the  subpoena.  If 
fails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in 
ditioD  t-o  any  other  punishment  which  may  be  lawfully  in- 
ited  therefor,  for  the  daniai;es  stistuined  by  the  piTSon 
rieved,  iu  conseciuence  of  the  failure,  and  fifty  doHjirs  in 

itii>n  thereto,   to  be  recoverwl  as  prescrilieff  in  section 

eight  hundred  and  Bfty-thix'eof  this  ucL  If  he  fails  to  attend, 
the  person  issuing  the  subpoenii,  if  he  is  a  judjre  of  a  court  of 
record  or  not  of  record,  or  if  not,  then  any  jiidpe  of  such  a 
court,  upon  proof  by  affidavit  of  the  fuihire  to  attend,  mu.st 
issue  a  warrant  to  the  sheriff  of  the  county,  c<iiinnandiu<;  him 
to  apprehend  the  defaultiuf;  witnes,s,  and  bring  him  before  the 
officer,  j>erson,  or  body,  before  whom  or  which  his  attendance 
'was  required. 

§  853-  [AnVd  1879.]  If  the  jwrson  subpoenaed  and  at- 
tending or  brought  as  ^jreacribed  in  the  last  section,  before  an 
officer,  or  other  person  oi-  a  bo<ly  refuses  without  reasonable 
cause  to  be  examined,  or  to  answer  a  lejpil  and  pertinent 
question,  or  to  jiroduce  a  book  or  paper  which  he  was  directed 
to  bring  by  the  tflniis  of  the  .siibpopnu,  or  to  subscribe  his 
deposition  after  it  has  been  corrt^etly  reduced  to  writing,  the 
person  issuuig  the  Bubpwmi,  if  he  is  a  judpe  of  a  court  of 
record,  or  not  of  record,  may  forthwith,  or  if  he  is  not,  then 
anyjudtfeof  such  court  may  nixm  proof  by  affidavit  of  the 
facts  by  warrant  commit  the  olfcnder  to  jail,  there  to  remain 
until  he  submits  to  do  the  act  wliieh  he  was  .so  required  to  do 
ir  is  discharged  acciirding  to  law. 

§  857.  A  wiirrjut  of  commitment,  issued  as  prescribed  in 
iC  last  section,  must  specify  particularly  the  cuuse  of  the 
nimittneat  ;  and,  if  the  witness  is  eonmiitted  for  refusiugto 
swer  a  question,  the  question  must  be  inserted  in  the  war- 
nt. 

g  853.  A  warant  to  apprehend  or  commit  a  person,  issued 
prescribed  in  this  title,  must  be  directed  to  the  sheriff  of 
e  county  where  the  person  is,  aad  must  be  executed  by  him. 
the  same  maiiaer,  as  a  similar  man<hi.te  issueil,  by  a  court 
record,  in  an  action. 

§  853.  The  foregoing  sections  of  this  title  do  nut  apply  to 
^  subpoena  is-sued  by  a  justice  of  the  peace  ;  or  to  a  wjtness 
|subpa?naed  to  attend  a  court  held  by  a  ju-stice  of  the  peace  ; 
r  to  a  case  where  speciid  provision  Is  otherwise  Tnade  by  law, 
3r  compelliDg  the  attendance  of  a  witness. 


27  N.Y.St»te 
Rep.  3Sa. 
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8  860.   A   person  tluly  and  in  good  faith  Bubpoenaefl  *r 
ordereci  t<j  attend,  for  the  purposo  of  being  examined, ink 
case  where  his  atU'tidaaee   may  lawfully  be  enforced  by  at- 1 
tuohineut  or  by  commdiiieiit,  is  pnviloged   from  surest  Inn 
civil  uction  or 'special  proceeding,  while   goin^  to,  romuiii-l 
ing  at.  and  returning  from,  the  puLce  where  be  is  required  to  { 
atteno.  j 

§  861,  The  court  from  which  a  subpoena,  served  in  powl  i 
faith,  wa.s  iasued,  or  by  which  an  order  was  made,  reqiiinng'S  1 
person  to  attend,  for  the  piii-]iose  of  being  examined  ;  urn  j 
judge  thereof,  uijon  proof,  by  ulfltlavit,  of  tbe  faet-s,  niiut| 
make  an  order,  directing  (lie  disc-lmrge  of  a  witness  or  othwj 
person,  from  an  arret>t  made  in  violation  of  the  last  section.    I 

§  862,  [."Im'tJ  1877.]  A  justice  of  the  supreme  court.  In] 
any  part  of  the  State,  or  a  county  judge,  or  a  judj:e  of  « j 
superior  oity  courts  within  his  ftistrict,  bus  the  like  niilhKrity  ] 
as  a  judge  of  the  court,  to  make  an  order  f<jr  a  discbar'^fc,  in  | 
a  case  specified  in  the  la.st  section.  Upon  Siitisfactory  pniof,  I 
by  affidavit,  of  the  fact.s,  he  must  also  make  an  order,  aired- j 
ing  the  discharge  of  a  person  arrested,  in  violation  of  seclinJi  I 
eight  hundred  and  Bi^ty  of  this  act,  where  a  subpoena,  sen-ed  ( 
in  giX)d  faith  upon  the  person  arrested,  was  issued  asprv- 
Bcribed  in  section  eiglit  hundred  and  Hfty-four  of  this  act 

It.  Pio.  §  B®3.  An  aiTest  made  contrary  to  the  foregoing  provis-J 
[  '  '  ions  of  this  title,  is  abwjlutely  void,  and  i.s  a  contempt  of  the  j 
I  court,  if  any,  from  which  the  subpoina  was  issued,  or  1^1 

which  the  witness  was  directed  to  attend.    An  action  may  lie ' 
iQaintaiiie<l,  by  the  person  arrested,  against  the  officer  of 
other  pei-soa  making  such  arrest,  m  which  the  plaintiff  is  en- 
titled to  recover  treble  damages.    A  similar  action  may  also 
he  maintained,  in  a  like  ca.se,  by  the  party  in  whose  behalf  / 
the  witness  was  subpcenaed^  or  the  order  procured,  to  recovef  I 
the  damages  sustained  by  hun,  in  consequence  of  the  arrest     I 

§  864.  iAin^d  1877.]  But  a  sheriff,  or  other  officer,  or 
person,  is  not  so  liable,  unless  the  person  claiming  au  exemp-  ] 
lion  fnjin  arrest,  makes,  if  retjuiied  by  the  sheriff  or  ofBcer, 
an  affldiivit  to  the  effect  that  he  was  legidly  subpofjnaed  or  ■ 
ordered  to  attend,  and  that  ho  was  not  so  sub]xcnaedor  | 
ordered  by  his  own  procurement,  with  tlie  intent  of  avoiding  j 
arrest.  In  his  affidavit  ho  must  specify  the  c<jurt  or  offloer,  I 
the  place  of  ntteudance,  aud  the  cjiuse  in  which  hewiUisa] 
aubpcenaL'd  or  ordered.  The  ailldavit  may  be  taken  before] 
the  ofHcer  arrest  lug  him,  and  exoucratcs  the  officer  from  li«f  J 
bility  for  not  making  the  nn-cst.  | 

g  865.  The  foregoing  provisions  of  this  title,  relating  to  a 
person  recjuired,  by  an  order  of  a  court,  to  attend,  apply, 
where  such  an  attendance  is  required  by  the  terms  of  a  judjf- 
meat. 

§  866.  The  record  of  a  conveyance  of  real  property,  or 
any  other  record,  or  document,  whereof  a  transcript  duly  cer- 
tified may  by  law  be  read  in  evidence,  shall  uot  Ije  removed, 
by  virtue  of  a  subpix-iia  duces  tecum,  from  the  office  in  which 
it  is  kept ;  except  tenijxtranly,  by  the  clerk  having  it  in  cue- 
tody,  to  a  term  or  sitting  of  the  court  of  which  he  is  clerk  ;  or 
by  the  officer,  having  it  in  ciistorly,  to  a  tt^nn  or  sitting  of  a 
court,  or  a  trial  before  a  refi^ree,  held  in  the  city  or  town 
k  where  ins  office  is  situated.     Where  it  is  required  at  any  other 


>crior  city  court,  or  n  county  oiurt,  tna<1<<  in  court,  uikI  cii- 
«(!  ia  the  niiout^s ;  specifying  thut  llic  producliuii  of  the 
ginal,  iustead  of  a  traoscripl,  i»  uvoessary. 

{  86*7,  lAvi'd  IfiTl,  1ST9.]  A  ik'i-^od  shall  Dot  be  ooin|>«ll- 
to  produce,  upon  a  trial  or  houring^,  a  Ixnik  of  acv*)uul 
lei-wise  than  by  an  order  rc<|iiirlng  liitii  Ur  produce  it,  or  u 
tpoeiiH  duces  t'ecum.  Such  suiipttmi.  must  Im  served  id  letuil 
e  days  before  the  day  wlien  he  is  ritiuired  to  utteiul.  At 
y  time  after  ser\' ice  of  such  11  subpceusi,  or  order,  llie  wit- 
niav  obtain  upon   sut:h  a  notice  an  the  judjie,  referee,  or 

•  officer  prescribes,   iin  order  relicviug   huu   wholly  or 

ttly  from  the  obligjutloiis  imj^^wjed  ujhih  bun  by  the  sub- 
iDi^  or  the  order  for  pi-o<lucliou,  upon  such  ti-rms  us  justice 
|uires,  touching  the  iii-ipeotion  of  tlie  bix'k,  or  any  portuin 
sreofj  or  takin}^  a  copy  thereof,  or  extniets  therefroiiy,  or 
lerwise.  An  onier  nmy  be  innde,  as  prescribed  in  Ihia 
Hlrion,  by  a  jud^re  of  the  court,  or,  in  a  Hpecjal  iirocoediug 
idiu^  out  of  court  iM'fore  iin  ulHcer,  by  the  otTicer,  or,  in 
f  case,  by  a  referee  tlidy  apix)inted  in  the  cause,  and 
irized  to  bear  testimony.  A  justice  of  Uie  peace,  or  other 
f  a  court  not  of  record,  may  niiiku  such  an  oriler  in  an 
brou°rht  in  his  court,  at  an;^  time  after  the  couuuence- 
lereof. 

808.  The  production,  uptm  a  trial,  of  a  book  or  piip«r, 
ngiiig  to  or  under  the  control  of  a  corporation,  may  bo 
jjelleii,  iu  like  manner  as  if  it  was  iu  the  hamls,  or  under 
control,  of  a  natural  person.  For  that  pui-p<»e  n  saij- 
tta.  duces  tecum,  or  an  order,  made  as  prescribed  in  the 
I5t  section,  us  the  caae  rociuircs,  n>ust  be  directed  to  the 
resident,  or  other  head  of  the  corixiration,  ur  to  the  officer 
~      t-'of,  iu  whose  custody  the  book  or  paper  is. 

800.  In  a  ca.se  specified  in  the  lust  section,  or  where  a 
ar>poena  duces  li'cuui,  or  an  orilor,  made  as  prescriljed  in 
BCtiou  eijiht  hundred  aud  si.vtj- -six  nr  section  eight  hundred 
ad  sixty-seven  of  this  act,  re<iuires  a  public  oflieer  to  attend, 
Ed  briDK  a  book  or  paper  under  his  control,  the  subpoena  ur 
Eer  is  deemed  to  be  sutfieieiitly  obeyed,  if  the  lx>ok  or  paper 
r produced  by  a  sulxirdintvte  officer  or  employee  of  the  cor- 
loration,  or  in  the  public  offlce,  who  pos.si»ises  the  requisite 
ajowledge  to  identify  it,  and  to  testify  re-specliug  the  pur- 
(oses  for  which  it  is  used.  If  the  personal  attendance  of  a 
•articular  ollicfr  of  the  corjjondion  or  piiljlic  oHicer  is  rt^juir- 
id,  a  subpoena,  without  a  di.ces  tecum  clauscj  must  also  be 
.erved  upon  him. 

TITLE  in. 

Deposition. 

riCLXl.  Pepofiition^,  taken  Hmt  lo  be  ui^iod  witidu  the  Slate. 

2.  D£po<iiiioa9,  takta  without  the  Stute,  lor  wne  wiMiln  the 
Stnlo. 

3.  DeposiiionB,  taken  wiUiin  the  State,  for  use  without  the 
State. 

ARTICLE  FIRST. 

JjEPOamONS,  TAKEN  AND  TO  BE  USED  WlTHl.V  THB  STATK. 

870.  Deposition  of  a  party,  etc.  J  873.  Order  for  examination. 

I.  Deposition    ot    a   witDU»s  674.  8iih]imiiH. 

not  a  party.  876.  Service  of  order,  etc. 

pt72.  Ap[ilioaiioa;   oontonts   of  87ii   Deposllioa      when      and 


MHun,i«&i 


a-^davit. 


wber«  to  bo  taken. 
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B  Abb.  N.  C. 

1S7. 

78  N.T.  431 ; 

Id.  5»9. 

MN.Y.Snp^- 

er.Cl.  (J.  A 

S.)101. 

32  Hun,  12. 

S  How.  Pr. 

N.  S.  'J70. 


i  Lies,  coD- 

•ol.  Act. 


k 


4  Abb.  V. 
C.  246;  Id. 
254. 

ar.  Hun,  433. 
IB  Week. 


I  «TT.  Depoiiitlon  of  prisoner.  !ty  to  attend. 

879.  Depoeiuon  by  consent.  8  88.3.  Etleot  of  deposUioD. 

880.  Maimer  of  toking  and  re-  8M.  Urtginal     alSdavfli, 

(urning  depoitition.  deuce. 

881.  Wh^n  to  t>o  rend  in  erl-  885.  Deposilion  to  be  naeJ  alt 

dence.  motion. 

882.  Proof  of  witnesses'  iDabll-  886.  Wliore    witooss    m*y  M 

compelled  to  attend. 

§  870.  [.4m' tj  1.977, 1878.]  The  deposition  of  a  party  to  OB 
actiou  peufliiig  iu  a  court,  or  record  or  of  a  person  whoexpecb 
to  bo  a  party  to  an  actii>n  about  to  be  brought  in  sucli  a  txMrt 
otlvcr  lUan  a  cinirt  s|iefiflfil  in  subdivision.s  sixteenth,  seven- 
toenth,  eij^'bteeiilli  or  nineteenth  of  section  two  of  this  net 
may  be  taken  at.  his  own  iustunce  or  at  the  io-stance  of  un  ad- 
verse pui'ty  or  of  a  cu-plaiiitilT  or  co-ilefcndant  at  any  time  ber 
fore  the  trial  as  prescribed  iu  this  article. 

12  CiT.  Pro  4;  Wl  N.  Y.  1TB;  109  Id.  81. 

^  871.  [.4m'(i  1877.]  The  deposition  of  a  i>erson  mrt » 
party,  whoso  testimony  ia  material  and  neeessary  to  a  party 
to  an  action,  pending  in  a  court  of  record,  other  than  a  owrt 
specified  iu  subdivision  sixteenth,' seveuteenth,  eighteenth  or 
nineteenth  of  seetion  two  of  this  act ;  or  ha  a  person  who  ex- 
pects to  1)6  a  p.irty  to  an  action,  about  to  be  brought  in  sucb 
a  court,  hv  a  person  other'  ILiiu  the  person  to  be  examuuMl, 
may  also  be  taken,  as  prescribed  in  this  article. 

§  872.  \'4m'd  1877,  1S79,  18S0,  18'J3.]  The  pepsoB  dewr- 
ing  to  take  s  deposition,  &a  prescribed  in  this  artiele,  miT 
present  to  n  judge  of  the  court  in  whicti  the  action  is  penc- 
ingi  or,  if  itisi  ponding  in  the  supreme  conrt,  to  a  counly 
jnilge;  or,  if  an  action  is  notpcnding,  but  is  expected  to  le 


lUe.  375. 

STHun,  232;  bfQygijt^  ^o  a  judge  of  the  supreme  court,  or  of  a  superior 
city  conrt,  or  to  a  eonnty  judge;  an  affidavit  setting  forth  u 
follows: 

1.  The  names  and  residences  of  all  the  parties  to  tbe  action, 
nnd  •whether  or  not  they  hnve  appeared,  and,  if  either  of 
them  ban  appenred  by  attorney,  the  name,  and  the  residence 
or  office  address  of  the  nttoiney;  or,  if  no  action  is  pending, 
the  unmoa  ao'l  resideacos  of  the  expected  parties  thereto, 

2.  If  na  notion  is  pending,  Ibe  natnrfl  of  the  action,  nod 
the  finbRtitnce  of  the  judgiiieut  demanded,  and,  if  the  itppli- 
cation  is  made  by  the  dtfemlant  before  answer,  or  by 
party  after  answer,  the  nature  of  the  defense. 

3.  If  no  aoiion  is  penilia'-',  tlio  nature  of  the  oontro' 
which  is  expected  to  be  the  subject  tlirreof 

4.  The  name-aad  rehiilenc©  of  the  piTson  to  be  exainiDed, 
and  that  the  testimony  of  such  pe^^on  is  material  and  neces- 
Biry  for  the  party  making  sueh  npiilicatibn,  or  the  proseoa- 
lion  or  defense  of  euchni;tio!i,  una  if  the  notion  is  to  recOTer 
damages  for  personal  injuriea,  Ibn';  the  defendant  Ih  ignnrant 
of  the  nature  and  extent  of  Kuch  personal  Injuries;  nnd,  lit 
the  option  of  the  applicunt,  the  place  where  he  is  sojournii^i 
or  where  he  regularly  transacts  business. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined 
is  about  to  depart  from  the  State;  or  that  he  is  so  sick  o* 
infirm,  as  to  affnrd  reasonable  ground  to  believo  that  he  will 
not  be  able  to  attend  tUo  lTia\;  oi  tVini'MiY  other  special  cir 


n,  nna 
npiili- 


11  Abb.    N. 
C.41S. 
•S  Hnn,  12. 
ar.   Pro. 


ft. 


iy.Bupp.  oamstAaoea  exist,  which  tendet  \t  -ptoipeT Vii«Wsi eXisraSi^V* 


led  as  prescribed  in  this  article.  Bat  this  Babdirisioa 
ot  applj  to  a  case  'wbere  the  pereou  to  be  examined  U 
y  to  the  action. 

!  no  action  is  pending,  that  the  person  expected  to  be 

rene  party  is  of  fnll  age,  and  a  resident  of  the  Stiiie, 

nrtiinK  within  the  State;  or  that  hebiis  anofficuwilhla 

»t«,  where  he  regntariy  tninsacts  business  in  person, 

ring  the  place,  and,  if  it  is  in  a  city,  the  street  and  j 

Qaujber,  or  other designnlion  of  tliopnrticnlnr  locality; 

wo  or  more  persons  are  expected  tobeailvt-rse  piirties,  ' 

icb  iH  of  full  age,  and  so  resident  or  sojonrning,  or  boa 

a  office;  also  the  circumstanceB  which  render  it  neoes. 

JT  the   protection   of  the  applicant's  rights,  that  the 

a'  testimony  should  be  perpetuated. 


ixy  other  foot  necessary  to  show  that  the  case  comes 
one  of  the  Inst  two  sections.  And  if  Ihe  ])>irty  Hought 
ixamined  is  a  corporntion,  the  aSidaTit  shiill  statu  the 
>£tbe  officers  or  directors  thereof ,  orany  t^f  tLciu  whose 
ooy  is  necessary  and  material,  or  the  hnoltH  and  papers 
be  contents  of  which  an  examination  or  ini^ppction  is 
I,  and  the  order  to  be  made  in  respect  thereto  shoU 
the  eiamtnution  of  such  personB  and  the  iiroducliun 
ii  books  and  papers.  ^ 

TQ.  [Am'd  1877,  1879, 1884,  1893.]  The  judge  to  whom 

n  affidavit  is  presented  miist  ^ant  an  order  for  the   ?o5*'''' "' ''" 

lation,  if  an  action  in  pending;  if  no  action  is  pending,    fiij.Y.  Sapn. 

at  grant  it,  if  there  is  rensnnable^onnd  to  believe  that  3'ia. 

ion  -will  be  brongUt,  as  stated  ia  the  nfMnvit,  and  that  oy  U<*»-  P»- 

plication  is  mitdo  in  good  faith  to  preserve  the  expected  f^'v  j  i 

ony;otherwiBehemuHtdiKmisslheapplicalion.  Where 

raon  to  be  examined  is  a  parly  to  n.  pending  action,  or 

icted  to  be  a  party  to  an  action  to  be  broaght,  Ihe  ordfrr 

n  the  discretion  of  tho  judge,  de^ignalennd  limit  the 

alar  matters  ns  towhichhoBhnll  beexainiaed.  In  every 

to  recover  dnmagrs  for  personal  injuries,  the  court  or 

in  granting  an  orderfor  the  examination  of  (be  plain- 
fore  trial,  may,  if  the  defendant  apply  theT^f or,  direct 
le  plaintiff  submit  to  a  physical  exaniiuatiou  by  one  or 
jhysicians  or  surgeons,  to  be  designated  by  tho  conrt 
ge,  and  Bttch  examination  shall  befaadnnd  imide  under 
eBtrictions  and  directions  an  to  the  court  or  judge  shall 

proper.  In  any  action  brought  to  recover  dam- 
}r  personnl  injuries,  where  the  defendant  Khali  present 

coarl  or  jndgc  satisfactory  evidence  that  he  is  ignorao  t 

nature  and  extent  of  the  injuries  complained  of,  the  '*' 
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conrt  or  jiaftge  shall  order  that  anch  physical  examinatioiil 
made.  The  order  must  require  the  party  or  person  to  f 
examlued  to  appenr  beforo  the  judge,  or  before  a  reierci 
nitmed  in  the  order,  for  the  purpose  of  takino  the  exuniU' 
tion,  at  a  tiuio  nnd  place  therein  specified.  The  order  mnrt 
also  direct  the  tiiQO  of  service  of  a  copy  thereof ;  which  must 
be  made  wibia  thi'  State,  not  mora  than  twenty,  norless  tlao 
I  five  days,  before  the  time  fixed  for  the  cxaminatiou,  nnlesis 
•  special  circumstnnces,  making  a  different  time  of  serricft 
necessary,  are  shown  in  the  affidavit,  and  that  fact  is  reoil 
in  the  order. 


8  874-     t.4m'dl877,  1882.]  Witnessaa'  fees,  at  the  nto 
pre-crihed  by  law  in  an  action  in  the  snpreme  court,  must  be 
paid  or  tendered  when  the  order  is  served  upon  the  pnrty  or, 
other  perflon  reqiiirtd  to  uttend.     It  the  party  or  persoa  j 
served  fails  to  obey  the  ordi^r,  his  attendance  may  be  > 
palled  and  he  may  bepiwisl.ed,  in  likemanner,  and  the  j 
oeedings  thereon  are  the  same,  as  it  he  failed  to  obey  a  bA 
pcena  is^iuai  from  the  court  in  which  the  action  is  pendii 
or,  if  no  action  ia  pending  from  the  court  of  which  theju 
is  a  menibor. 


IHon,  M7.       §875-  {Am'dlf^lQ.]  A  copy  of  the  order,  and  of  the  I 

davit  upon  which  it  whs  granted,  must  be  served  npon  tho 
attorney  for  each  party  to  the  actiiin,  in  like  manner  aa» 
paper  in  the  action;  or,  if  a.  party  hiis  not  appeared  in  the 
action,  they  must  be  served  upon  him,  as  direoteil  by  the  ordei. 
If  no  action  is  ponding,  they  must  be  personally  served  a| 
each  of  Lhe  peniona  named  therein  as  expected  adverse] 
ties. 


§  876-  lAm'd  1H79.]  tJpon  proof,  by  affidavit,  thnl  ser- 
vice of  a  copy  of  the  order  nnd  of  the  affidavit  bos  been  do' 
made,  as  directed  in  the  order,  the  judge  or  the  referee  i 
proceed  to  take  the  deposition  of  the  witnei-B,  at  the 
And  place  spucilied  in  the  order.  He  may  from  time  to  tin 
adjourn  thcexamiuali  'ntoaootberday,  imd  toanotlierpluf, 
within  the  same  couoty,  Seetionseightliundredaad  fif  ty-n*, 
•Ight  hundred  and  fifty-seven,  and  eight  hundred  and  flftj- 
eigbt  nf  this  act  apply  to  the  examination  of  a  porty  or  a  per- 
■on  expected  to  be  an  adverse  party,  taken  as  presciibea  ia 
this  article. 


877-sao 
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§  877-  [Am'd  lSp,lS»2.]  Where  the  piirty  or  othar  p«r. 
,  to  be  examlBed  is  condned  in  a  prisoa  or  jail  within  the 

^te,  under  A  BeDience  (ora  feluny,  that  fact  moat  beaUted 

the  affidavit,  aod  biA  deix):iition  may  be  taken  m  prescribed 
the  £or>-eoing  Bectixns,  as  if  he  wasnot  bo  con&ned,  eieopt 

lit  in  such,  a  case,  the  (jrantiug  or  refusing  the  order,  and  if 
Ranted,  the  appointment  of  a  referee  to  take  tbe  t«Htimony, 
is  alwiiya  in  the  discretion  of  the  judge.  The  oriler  must  re- 
qaire  the  production  of  the  prisoner  by  the  person  in  charge 
of  the  prison  or  jail,  atthepriso'ior  jail;  but  it  may  prescribe 
snch  regolntions  and  restrictions  with  respect  thereto  as  the 

idge  deems  proper. 

§  878.  [Repealed  1817.] 

6  879-  C-^'"'*^  1882  ]  The  parties  to  an  action  may  sHpn- 
ite  in  writing  that  the  d<^posiuon  of  a  competent  witness,  to 
3  used  therein,  may  be  taken  bef. -re  a  jttdgo  or  referee,  at  a 
[jue  »nd  place  Bpecifltd  in  the  stipnLitioD,  either  orally  or 
tpr>n  iuterrog'itoriea  to  be  agreed  npon  in  like  manner.  The 
^tness  may  be  Bubpijonaed  to  attend  the  einmination  as 
lona  tri.d,  andthe  judge  or  referee  timy  take  his  dep.  sition, 
if  an  order  had  been  made  by  the  court  directing  it  to  be 
taken.  Butthis  section  does  not  apply  to  a  cose  apeoifled 
section  eight  hundred  and  geTenty-BeTea  of  this  act. 


g  880-  i-Am'dlS79.]  The  examination  of  a  party,  or  an  88 Hun,!, 
pected  party,  is  subject  to  the  same  rnlea  aH  if  he  waa 
amined  npon  the  trial.  The  judge  or  referee,  npon  every 
ktber  esamioHtioD,  taken  as  prescribed  in  this  article,  must 
nsert  therein  every  answer  or  declaration  of  the  person  ex- 
trnined,  which  either  party  requires  to  be  inserted.  The 
leposition,  when  completed,  must  be  carefully  read  to  and 
ibscribedby  the  person  examined;  must  bocertiSed  by  the 
idee  or  referee  taking  it;  and,  within  ten  days  thereafter, 
lUst  be  filed  in  the  office  of  the  clerk;  or,  if  uo  action  is 
ending,  in  the  office  of  the  clerk  of  the  county  in  which  it 
__ra8  talien;  together  with  the  stipalation  or  order  under 
■rblch  it  w.is  taken;  the  affidavit  npon  which  the  order  was 
ranted;  and  pi'oof  of  the  service  of  a  copy  of  the  order  and 
£  the  affidavit.  If,  upon  an  examination  before  a  referee, 
be  person  examined  ref  ases  to  answer  any  question,  the 
.eferee  mnst  report  the  fact  to  the  court  or  judge,  who  must 
determine  whether  the  question  is  relevant,  and  whether 
pie  witness  is  bound  to  answer  it. 


ITSb  DEPOSmONS.  |}  m-«i 

§  881-  The  deposition,  or  a  oertifled  copy  thereof,  inl^^ 
Tead{neyidenoflby«iiherparty,atthetziuaf,oriijiontheii' 
sessment  of  damasee,  by  writ  of  inqairy,  or  iii>on  aiefeteiMti 
or  other^se,  in  the  action  Bpedfied  in  tlia  original  aflidtTit 
or  stipulation;  or  any  olher  action  thereafter  broadit,  be- 
tween the  same  parties,  or  between  the  pctrties  claiming  un- 
der them,  or  either  of  them ;  or,  if  no  action  is  pending,  anas- 
tion  thereafter  bronght,  between  the  penona  named  in  tk* 
original  affidavit  as  expected  parties,  or  betwean  penoas 
claiming  nnder  them  or  either  of  them. 


87X.Y.  Sfl*. 


iicle. 
Ay  p 

W 

Wis  il 


^  882.  [Am'd  18«2,]  But  such  ad»"i)ositiim,  except  thai  of 
ikrty,  taken  ut  the  instance  of  an  arlvoi-w  purty.  or  a  depo- 
ion  taken  in  pursuance  of  a  sliniilntion,  as  p|•^^scn^H'd  in  liiia 
iicle.  shall  not  he  a)  read  intnidi-ncennlil  il  niiHJxH'iisutisfne- 
piMved.  thnt  the  witness  is  dead,  or  is  nnable  i>or»iiiially 
end  by  reason  of  his  insanity,  sickness  or  other  inflrmity, 
,  It  he  is  otmflned  in  a  prison  or  jail ;  or  that  ho  has  beon 
'is  absent  from  the  Slate,  su  that  his  attendance  could  not 
th  rcas-mable  dilijjcnce  be  cuiniiellud  by  subpa>uii. 

§  833.  A  deposition,  so  read  in  evidence,  hsti  the  same  ef- 
ct,  and  no  other,  as  the  oral  tesliinoTiy  of  the  witness  would 
tve  ;  and  an  objection  to  the  competency  or  credibility  of  the 
[tness  ;  or  to  the  relevancy  or  substantial  iH>ini»cteni'y  of  a 
lestion  put  to  him.  or  of  an  answer  rr\vcn  by  him;  liiity  be 
ade,  as  if  the  witness  was  then  pei-soually  examined,  and 
itboiit  being  noted  uixin  the  deposition. 

^  884.  The  original  uffldavits.  filed  vvith  siiph  a  deposition, 
'certitied  copies  there<}f,  are  presiirii|itivc  evidem^e  of  the 
Lets  therein  contained,  to  show  a  euaiptiatiL'ti  with  tbu  pi'ovi- 
ous  of  this  article 

§  885.  [Am'd  1887.]    Where  a  party  intends  to  make  or    -  wonth  ti. 
aposo  a  motion  in  a  court  of  record,  other  than  a  court  siwci-   |^i,|  ., 
ed  in  .subdivision  sixteen,  seventeen,  eighteen  ornineteen  of  27  Hiin.asz 
Sfltion  two  of  this  act,  and  it  is  necessary  fop  biin  l-o  have  the   :i  (:i».  Pro. 
ffidavit  or  deposition  of  a  person  n-it  u  party.  t<i  use  upon  the 
lotion,  the  court,  or  a  jiidt^e  aullioiiKcd  to  make  an  order  m 
le  cause,  may,  in  its  or  his  discretion,  make  an  order  uppoin- 
Og  a  referee  to  take  the  deposition  of  that  pci-son.     The  order 
lust  be  founded  upon  proof,  by  uffldavit,  thnt  the  uitplicant 
Itends  to  make  theiiiotion,  ortbat  notice  of  amotion  has  been 
iven,  which  the  applicant  inteu<is  ti>  opjjose.     The  affl<lavib 
Ulst  specify  the  nature  of  the  motion,  ana  unist  show-  tliat  the   2  N.Y.8app. 
ffldavit  or  deposition  is  necessary  thereon,  and  that  such  per-  ■'■'■'• 
in  has  refused  to  niake  an  affidavit  of  the  fact  s  which  the  a|>- 
licant  verily  believes  are  within  his  knowled)urp.     The  order 
lay  bo  made  uixm  or  without  notice.     The  person  bo  be  exam- 
led  may  lie  subjxBntted,  and  cumt>elJed  to  attend,  as  upon  the 
rial,     "fhe  deposition,  when  taken,   must  be  deliverer!  to  the 
ttornoy  for  the  party  who  procured  the  order,  unless  the  or- 
«r  provides  for  a  different  disi«)sition  thereof. 

§  886.  Where  a  person  to  be  examined.  a.s  prescribed  in 
(»«  article,  is  a  resident  of  the  State,  he  shall  not  be  required 
i  attend  in  any  c<5untv,  other  than  that  it)  which  he  resides!, 
r  ^vhere  he  has  an  otflce  for  the  rogidiir  tnuisiiction  of  busi- 
ess.  in  person.  Where  he  is  not  a  resident.,  be  shall  not  he  re- 
Uired  to  attend  in  :itiy  other  county,  tliim  that  wlierein  he  is 
erved  with  a  subpoena,  unless,  fur  sjHJciuJ  reasous,  stated  in 
he  affidavit,  the  order  otherwise  directs. 
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2  892.  Id.;  lo  b*  nnnexed  ;  direc- 
tion!) for  return. 

893.  Commi^'sion  lo  ?x«raiu« 
upon  or»I  qneslionrt. 

8M.  Wlien  open  eoroiniswlon 
msy  t»Bue,  or  deposiiiuas 
mny  lie  tiiken. 

895.  Lfl'<t  two  aeelloTiB  nol  Rp- 
plionhle  to  InfdntK,  eto,, 
or  foreitt"  POuntriiJi*. 

800.  Notice  nt  oxamiriHtion  up- 
on ornl  qtieHlJon^. 

897.  Open  Commi''sloii. 

S9a.  Orrfer  dlreolinR  deposi- 
sttionB  to  be  taken. 

899.  Belore  whom   depOHitions 

mny  he  Uifceti;  notice  of 
la.]i\ng, 

900.  How  depositotia  taken. 

901.  CommlaAioa  or   order    to 


talce    deposliions; 

executed  and  rntuma 

I  902.  CerllflcHlP  of  eiecotim 

90a.  Ortlflcate,  a  atiffioirn 

turn. 
901.  Return  by  a^ent. 
WIS,  Ifagent  is  sii-k  orde* 
UIK'.,  9U7.      Filing      deposifl 

etc.,  so  returned. 

908.  Commission,  etu.,  hy  ( 
sent. 

909.  Wiioro  retnrn  to  be  I 
pnrtioii   may   innpac^ 
etc. 

910.  Wiion  deposition  mn; 
hUppreHrted. 

911.  Popoeiiions,  etc.erlda 

912.  When  interi\>K«toriell 
depositions  may  be  f 
foreign  iRngiinge. 

913.  Letters  rogatory. 

a  Dem.  298.  §  887.  [.4«i'tJ  1S"9.]  In  a  cose  specified  in  the  next 
4N.Y.8iipp.  tioii,  wtii'i"«  it  appoars,  by  Kffldiivit,  on  the  iipplicutia 
tI03.  eiUitT  ijarly,  that  tUo  testimony  of  oi»e  or  more  ^vitlles.ses,j 

within  till"  State,  is  nmtcriul  lo  the  upplicniit,  a  conuniil 
may  be  issued,  to  one  or  nmre  coinpt'tcnt  pcrson-s, 
therein,  aiithoriEing  thom,  (ir  any  (ine  of  them,  to  examine 
witness  cir  wtt.nes.se.s  mimed  therein,  under  oath,  upon] 
liiteri\i(j!itni'ies  annexed  tn  tlieentuiinssinn  ;  t^i  take  and eetf 
tlie  (iepi)siti'Ui  of  each  wiCnes.s,  imd  to  return  the  .same,  1 
the  CLiinrai.ssiuii,  acciirditif;  Ijj  the  directions  given  inorr 
the  commission.  The  appliciint,  or  any  other  party 
actioa,  may  be  thus  exatuined. 

i  N.Y.8app.        §  888.  Sut'h  a  cotnmission  may  be  issued,  in  either  ( 
f ollowinp  cases  : 

],  Where  a  party  to  an  iielitm,  brought  in  a  court  of  re 
is  in  default  fill' want  of  an  uppeanmce  nr  pleadiu;.',  and^ 
testimony  is  retjui  red  u  pi  111  the  a.^seKsnieut  of  daiiiage&J 
writ  of  inquiry,  i»r  upon  a  refcrciioe  ;  or  otherwise,  to 
the  court  to  render  tlie  proper  tlnal  judfrment. 

3.  Where  final  judjniieiil.  has  been  rendered  a^^inst 
adverse  party,  in  uii  aetioii  bi-ought  in  a  court  of  record  ;  j 
the  testiuionv  is  required,  in  order  to  carry  the  judgnien 
effect. 

S.  Whei-e  nn  appeal  from  a  flnsil  judjrment,  rendered 
supreme  court,asuperior  city  court,  the  marine  court  of  tb4L 
of  New  York,  or  a  county  court,  or  a  motion  for  a  uewl 
in  either  o[  tlxose  court.s,  is  pending  ;  and  the  testimony'] 
be  material  and  necessary  to  the  applicant  in  the  pro 
or  flefcnce  of  the  action,  if  a  new  trial  is  gxiiiited. 

4.  Where  the  application  is  made  1h> fore  the  joinder  i 
issue,  in  an  action  broug'lit  in  either  of  the  courts,  specjfl 
the  last  subdivision  ;  and  there  is  reason  to  apprehend,! 
before  issue  is  joined,  and  an  npplieulioa  for  a  conjir 
can  thei-eaftcr  be  tnudc,  the  witness  will  die,  or  become  i 
to  K^ive  his  testimony,  oi-  remove,  w-  that  bis  testiinouy 
be  taken. 

,*).  Wliere  an  issue  of  fact  has  been  joined,  in  an  : 
pending  in  a  court  of  record,  and  the  testtniouj'  is  iiuit«rj 
the  applicant,  in  the  prosecution  or  defence  thereof. 

g  889.  la  a  ca.se  specified  In  subdivision  third  of 
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Bctian,  if  the  appeal  has  ly?«n  tak<>ii  to  ftiKMhrr  court.  Ihe 
pplicAtinn  must  •>«•  made  to  the  court  in  whioh  the  judgment 
'as  rendert'd  ;  and  an  order,  directing  the  cnminission  to  be 
sued,  may  In-  jfriinted  or  refii.sed,  in  the  disi'retiou  of  that 
ourt.  Inii  Ciise  spocillcd  in  either  of  the  other  subdivisions 
)f  that  seeltun,  the  application  may  l>e  made  to  the  court,  or 
L  judge  thereof,  or,  in  the  supreme  court,  to  the  county  jiidee 
►  I  the  ciHinty,  where  the  action  is  triable  ;  and  it  must  Be 
jTiiuted.  up< in  sat isf actor V  proof  of  the  facts  authorizing  it, 
inlcps  the  ccHirt  or  judge  ha.s  renf!(^>n  to  believe,  that  the  appti- 
'sition  is  not  made  in  good  faith,  or  unl»^s.s  an  order  for  an 
ijH'ii  commission,  or  for  taking;  dejmsitions,  is  made  as  pre- 
orihod  in  this  article.  Notice  of  the  application  must  be  given 
the  adverse  party,  unless  he  is  in  default  for  want  of  an 
|)«aninoe.  Upou  ^rnnting  the  order,  the  court  or  judge 
ly,  in  any  case,  impose  such  terms  as  justice  requires. 

§  800.   Where  the  order  is  made  by  a  judge,  out  of  court, 

must  be  entered  in  the  ufflce  of  the  elcrk.     It  shall  he  gnuit- 

only  in  a  cuse,  where  the  court  would  frrniit  it,  and  upon 

Eiuuie  terms  ;  and  it  is  subject  to  the  conti-ol  of  the  court. 

§  801.  Unless  the  interrogatories,  to  be  annexed  to  the 
nmission,  are  sett  led  by  consent  of  the  parties,  they  must 
settled,  upon  notice,  by  a  jud>;e  of  the  court,  or,  in  the  su- 
jine  court,  by  the  count  v  juilj:e  of  the  ctninty,  where  the 
Lion  is  triable,  as  prescribed h>  the  geuerul  rules  of  ]>ractice. 

jP  30Q.  The  interrogatories,  when  settled,  must  be  annex- 
'  to  the  commission.  Either  i)avty  nuist  be  allowi-d  to  itisi.>rt 
irein  aiiy  question,  pertinent  t<")  the  issue,  which  ho  pro- 
ses. Unless  the  parties  stipulate  in  writing,  or  Ihi'  itrder 
rrantinffthe  cominis.'iion  prescrilM-s,  how  it  shall  bt;  rel\imed, 
Ene  jud^'c  must  indoi-M?,  u]Hin  the  commisKioii,  the  proper 
~"  ectiou  for  that  purixwe.  Unless  the  court  or  judge  tliinks 
per  to  direct  it  to  be  returned  by  an  ugcnt,  it  must  be  ro- 
ed  through  the  post-office. 

1^  883.  [Am'it  1^77,]  Where  an  is.sue  of  fact,  joined  in  an 
Btion,  is  pending  in  the  supreme  court,  a  superior  city  court, 
ie  marine  court  of  the  city  of  New  York,  or  a  csounty  court, 
fc  parlies  may  si ipidute,  in  writing,  or  the  court  di  wliich, 
r  the  judge  to  whom  an  application  for  u  coiniuission  is  made, 
■ay,  in  its  or  his  <liscreti<>n.  direct,  in  the  order,  that  a  cora- 
ni.'%ion  issue  without  written  iuterrogntorics,  and  that  the 
_f positions  be  taken  upon  oral  ipit-stinns  ;  or  that  a  conimis- 
inon  issue,  to  take  the  deposit  ina  of  one  or  a  lore  witne.sscs, 
designated  in  the  order,  partly  upon  oiiUoucsliutis.  and  partly 
upon  w  rilten  iuterrogafories,  or  to  take  tlie  depositiou  of  one 
or  more  wit tiesses,  designated  Id  the  order,  ujKjn  onil  <]ue8- 
tktus,  anii  one  nr  more  witnesses,  desiguated  in  the  order, 
feon  written  iuterrugatories. 

■  §  894.  Where  an  isstie  of  fact,  joined  in  an  action,  is  loAhh-M-n. 
pending  in  either  of  the  courts  specilied  in  the  limt  section,  ihe  gat 
parties  may  stipulate,  in  writing,  or  the  court,  or  a  jutlge 
thereof,  or,  ni  the  sujiretne  court,  the  county  judge  of  the 
county  where  the  action  is  triable,  may,  in  its  or  his  discre- 
tion, u|jon  the  application  of  either  party,  and  uixm  satis- 
faclory  pn^if,  by  affidavit,  that  one  or  more  witnesst*,  not 
withiu  the  State,  are  muti'rial  and  nccessiiry  in  the  prosecu- 
^n  or  defence  of  the  nctioii,  make  an  order,  upon  such  terms 
pi  it  or  he  deems  proper,  directing  that  an  opeii  commission 
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issue,  or  tliat  depositions  be  takcu,  as  prascribed  in  the  fotlt 
ing  sections  of  tuis  arUole, 
TDoB.Sa).         t5  895.  [.Im'rf  isrsi.]    Thp  last  two  sw-tifins  -.ire  not  uwil 
cable  where  the  uclv-ersi»  purly  is  nn  infant,  or  thf  cnmroiW' 
of  a  person  judicially  declarGri  to  bo  incapable  of  muti&z' 
his  iilfiiii-s,  by  reiisoii  nf  lutiiicy,  idincy,  or  habitiinl  dranK^ 
ness  ;  or  where  the  testimony  is  to  be  taken  elsewhere  tJiao| 
the  UnitPil  Slates  or  in  Cntiada.     Nor  can  the  applicant  be  i, 
amined   in   his  own  behalf,   as  prescribed  in  those  sectioij 
except  by  couseut  of  the  parties, 

j5  899,  Where  a  commission  is  issued,  to  take  tcstio 
without  written  iiitentigntories,  as  presciibcd  in  section  eig. 
hundred  and  ninety-three  or  scctiuu  eight  hundred)  uud  niuttj 
lour  of  this  act,  untiee  of  the  time  audpluee  of  the  esuoua 
tinn  of  a  witnes.s.  by  virtue  thereof,  naming  the  witness  miii 
be  sen'ed  as  prescribed  in  section  eight  hundred  and  niuely- 
nine  of  this  act. 

§  89*7.  An  open  commission  must  be  diivoted  to  one  I 
more  persons  named  therein,  and  must  authorize  thtw,^ 
any  one  of  them,  to  exuiiiiiie  nay  witness  who  may  be  pi 
duced  by  cither  party,  mi  or  before  a  day  specitted  therd 
upon  oral  questions  to  be  put  to  the  witness,  when  he  is  pi] 
duced  ;  to  take  and  cerlily  the  deposition  of  each  witness] 
exatuined  ;  and  t^l  retiiru  the  same,  and  the  commission,  i 
mediately  after  the  expinilion  of  the  time  limited  for  i 
prrxluction  of  witnesses,  according  to  the  directions,  given  I 
or  with  the  coiuuiissiou. 

§  898.  An  order,   direetiii-r  thiit   depositions  b«  tak^ 
jnust  specify  tlie  time  within  wiiieh  they  nuist  be   taken, 
the  manner  in  which  they  must  be  retnrnejL     It  mav  . 
contain  such  addttiotinl  directiojis,  not  inotinsistent^  with 
next  section,  with  respect  to  the  time  uud  manner  of  givf 
notice,  as  the  court  or  jiid^e  deems  jjrojwr.     The  order  mil 
he  entered  in  the  elei-k's  oHiee  ;  and  u  certified  copy  ther 
must  be  aimexi'd  to  each  deposition,  or  set  of  deix>sition&,  I 
turned  its  prescribed  in  the  lullowing  sections  of  tnis  article 

§  899.  A  deposition  may  be  taken,  pursuant  to  such 
order,  before  a  person  miituully  ajxrecd  upon  by  the  pari' 
or  It  chanceJIor,  or  a  jtidye  <if  aoourt  of  reojrd,  or  the  nia 
or  other  chief  matrislrate  of  a  city,  or  a  justice  of  the  ]>eae< 
the  Stale  or  Territory,   where  the  witness  is  ;  who  is  ' 
counsel  or  attorney  for  either  piirty,  and  would  not  be 

?'   [ualified,  by  reason  of  atfluity  or  consangiiiiiity  to  a  pnrt.y^ 
Dterest  in  the  event,  from  serv"inc;  as  a  juror  npm  the  tri'a 
[the  aetifiu,  within  the  State.     Written  notice  ol  Ine  lime 
1  phioe  of  taking  a  dejxvsitkin,  specifying  the  name  of  the 
I  ness,  and  the  pei-son  before  whom  it  will  be  tidcen,  niust| 
I  sei-ved  by  the  party,  at  whose  instance  it  is  taken,  ujiou 
attorney  for  the  afi  verse  party.     The  time   for  ser\ingsuo 
notice  must  be,  at  leiist,  flvejudiciul  days  before  tlie  dej 
lion  is  taken. ;  and  one  judicial  day,  in  addition,  for  each  9_ 
miles,  by  the  usual  route  of  travel,  between  the  residenc^i,^ 
the  attoniey  for  the  adverse  party,  and  the  place  \vber«  Um 
deposition  is  to  be  taken. 

^  900.  TTpon  the  examinntioti  of  a  witness,  wilhimt  writ- 
ten interropatories,  by  virtue  of  a  cuminission,  or  of  an  order 
to  take  depositions,  "the  commissionei-,  or  thia  person  befort 
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the'  de-position  is  taken,  must  take  down,  or  causi«  to  >>» 
ken  down,  jis  jiri-seribed  in  thf  next  section,  the  substanoe 
Pthe  vvitnpss's  testittiouy  ;  unU'ss  he  is  dirfeled,  in  the  eom- 
sion  or  tbe  order,  i^r  requiro<l  by  the  p«'rsiiii  a|>iH.'uriui;  for 
lier  party,  to  iu&ert  in  the  deptititioii  iiny  or  ull  or  the 
stions  or  auKwers,  word  for  word.  Unlctis  the  ooinini&'iio:^ 
•  order  otherwise  direft*.  the  )>er»>n,  appearing  for  cither 
.  .  usk  any  questiim,  wiiicli  he  ileeiiis  proper,  and  the 
;iswer  must  l>e  taken  ;ieeiiiiliM;.'ly,  tht*  objeetiouH 
ug  reserved,  without  l)eiiij.r  -ipeeitled  at  tlie  time  of 
auLiua.  A  copy  of  this  section  must  be  annexed  t*)  eaeh 
siouto  take  testimony  without  written  intenMtrat<iries, 
I  each  certified  copy  of  an  order  ti)  take  a  dejxwition. 

^.P  QOl.  The  person,  to  whom  a  commission   i.s  directed,  or 
fore  whom  a  depositiun  ih  taken,  unle».t  otherwiiie  expressly 
:ted   in   tlie  commission,  or  in  the  order  for  taking/:  the 
itions,  must  execute  the  oominis!<i<iti,   or   the  order,  vm 
Jowrs  : 
Pl.  He  must  p<ibhcly  admlniHter,  to  eiieh  witucs-s  examined, 
I  oath  or  affinnat ion  to  testify  the   truth,  tlie   wlMtle  truth, 
nothinj;  iHit  the  truth,  ns  to  the  matters  represcntiutf 
Irltich  the  witness  is  t*>  be  examineil. 

^2.   He  must  reduce  the  examination  of  each  witnt-ss  to  wri- 

5,  or  cause  it  to  be  reduced  to  writinjf ,  by  a  tlisiiiterestted 

>on.     After  it  has  been  carefully  read,  to  or  by  the  wit- 

it  must  be  subscribed  by  the  witnes.s. 

Ts.  If  iin  exhibit  is  procliieetl  and  proved,  the  exhibit,  or.  if 
W  witness,  or  other  person  having  it  in  IiIh  eiistmly.  does  not 
rrender  it,  u  copy  thereof,  niiist  he  annexed  Ui  (he  fh>|KiRi- 
M  to  which  it  fohi,t<>!i,  sub8cril)e(i  by  the  witiiesn  pcovinj;  it, 
numberwl  or  otherwise  ideutitied,  in  writiiifr  theieujxm, 
the  coniuiissiuner,  or  |>er!ii>n  takin^f  tbe  depo«ition,  who 
1st  subscribe  his  name  thereto. 
^4.  The  c^iminissioner,  or  pei'.s<ni  lukin;,' the  dei«isition,  must 
llisoribe  his  name  t<)  each  half  sheet  of  the  deposition  ;  he 
ist  annex  all  the  dejxwitions  and  exiiibits  to  theconimissioD, 
'  to  a  certified  copy  of  the  iirdcr  for  taking  the  deposition, 
_itb  the  certiticate  specitled  in  the  next  section  ;  and  lie  must 
close  them  up  under  his  seal,  and  adrlress  the  packet,  to  the 
clerk  of  the  ctmrt,  at  his  olBcial  residence. 

5.  If  there  is  a  direction,  on  the  commission,  oi;  in  the  order, 
to  return  tlie  same  through  tiie  post-otRce,  he  must  inimediate- 
ly  de|X)sit  the  packet.,  so  addressed,  in  the  i>ost-olflce,  and  pay 
£he  p»>stage  thereon. 

Fo.  If  there  is  a  direction,  ou  tlic  commission,  or  in  the  order, 
pb  return  the  same  by  an  lurt'iit  of  the  party,  at  whose  in- 
stance it  was  issued  or  grunted,  the  packet  so  ad<lreN.sed  niiis), 
be  delivered  to  the  a^ent. 

7.  Where  a  commis.sion  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribetl  iu  this  and 
the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to 
ftch  commissiou,  or  order  to  take  depositions,  authorized  by 
llis  article. 

-55  002.  The  cominis.siouer  or  other  pei-sun,  before  whom 
_Bnc  or  more  rtcpositions  are  taken,  must  sutiscribe,  and  annex 
to  each  dcp<jsition,  a  certificate,  suljstantially  in  the  following 
form,  the  blanks  being  properly  Ulled  up  : 
r»'Btate "  (or  "Territory  ")  ''  of  "  I  ks  • 

' '  County  "  (or  '  'parish  ")  ' '  of  "('*•• 
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"I,  ,  do  certify  thiit  ,  the  witness, 

nonally  appeared  heforo  me  on  the  day  of 

at  o'clcirk  iii   the  aoou,  at    ihv 

the  Stute "  (*>'■   "TtMilUny  ")  "of  ,  and  after  1 

sworn "  (or  "  utHniicil,"  us  the  casf  may  Ije),  "  to  testify  1 
truth,  the  whole  truth,  uni\  uoUiinit  but  the  truth,  rlid  dep 
to  tile  tna.tters  contained  in  the  foregoing  depitsition,  und  dii{| 
in  my  jireseuee,  siibsrrihe  the  snine,  mid  indoi-sed  the  ejl'  "' 
unnexed  thereto.  Aod  I  further  certify  tliiit  I  liuve 
Ijed  :ny  name  to  euoli  luiir-sheet  thereof,  and  t<i  eaeh  e4 
And  1  further  certify  ihut  appeared  iu  l>eknlff 

,   and  that  appeared   in   behalf  of 


§  &03.  The  eertilleate,  specifled  ia  the  last  section,  »^ 
sufficient  rctuni  to  u  eotninis-sioii. 

S  ©04,   If  tlie  packet,  specified  in  section  nine  hundred  i 
one  of  this  act,  is  delivered  tio  an  u^jeiit,  lie  must  deliver 
the  clerk,  to  whom  it  is  adclre.s.sed,  or  to  a  judge  of  the  c< 
either  of  vvliuin  inuHt  receive  and  oix'ii  it,  iiiK)n  the  agent  i 
Wag  afflfUivit,  thai  he  received  it  from  the  fiuuds  of  Mie  con 
jriiKsionei-, .or  tile  pui-sun  who  took  the  de|Kisitiou,  aud  that  i 
haa  not  hei-u  opened  or  altered,  since  he  so  i-eeeivetl  it. 

§  005.  If  the  aRcbt  is  deud,  or,  from  sicknesw  or  other  c 
olty,  is  imable  t4>  deliver  the  ))ai'ket  personally,  u.s  preset 
ia  the  htst  section,  it  must  be  ivceived,  by  the  clerk  or  judg 
from  the  hands  of  auy  other  person,  apfm  the  latter  luakinj;;! 
affidavit,  that  he  received  it  from  the  ag'ent :  that  the  api-nt  I 
dead,  or  otherwise  unable  to  deliver  it ;  that  it  has  nnt  tx'tf 
opened  or  alteied  since  he  received  it,  and  that  he  l>ciit'v< 
that  it  has  not  been  op.'uefl  or  altered,  since  it  came  I 
[  hands  of  the  commissioner,  or  the  persou  who  took  the  de 

^  tion. 

Abb    N         ^  906.  The  clerk  or  judge,  who  receives  and  opens 
ggg_   ■     ■    packet,  a.s  iirescriljed  in  tlie  last  two  seetiou.s.  tnust  tndor 
-    '  thereupon,  and  .sig'n,  a  note  ofthe  time  of  the  receipt  and  o|« 

i  ing  thereof,  and  immediately  file  it  in  theotllec  of  the  clerk,  I 

f ether  with   the  alflclavitof   tin!   persou,  who  deliveretl 
itn. 

§  907.    If  tlip  packet  is  tPAnstnittcd  through  the  po 
flee,  thecterk,  lonhoin  it  is  uddressed,  must  receive  it  fn 
the  |>ost-tilllee,  ijpeii  it,  indorse  tliereiipim,  and  .sijjn.  a  likei 
of  the  time  nf  llie  n-eeipt  and  opeunii;  thereof,  and  inimeiitati 
ly  tile  it  In  his  ortlee. 

^  908.  A  cnminissiiin  (nay  isinte,  or  an  order  to  take  d«! 
stions  mav  be  made,  by  e  >nsent.  in  u  ca.se  where  either  i 
bedireuted  by  llie  court  or  a  Jud};e,  as  prescribed  in  rliis  i 
cie.  On  ttlins  a  stipiilntion  to  timt  effect,  signed  by  the  attot^^ 
neys  for  the  parties,  the  clerk  must  enter  an  order  a'ccordinsriy: 
and  thereupon  the  ultoi-ney  for  (he  party,  procuriUH'  the  orasT, 
may  insert  in  the  ei'iniuissiuii,  or  indorse  uptni  or  luinex  to  it, 
or  the  order,  the  iieec.ssuiy  directions  forthc  execution  and  t*- 
turii  thereof,  accordiuj^'  to  the  stipulution. 

*?  909     A  eofnmis.sion,  or  copy  of  an  order  to  take  dejui- 
sitious,  with  the  certificates,  returns,  depositions,  and  exhibits 
therelM  anaexed,  must  remain  un  Hie  in  the  ulfice  nf  the  ele  ' 
unless  iitherwis*-  iirovided  by  the  stipulation  i«r  the  imrlie',  . 
unless  the  court,  uy  a  special  order,  directs  Iheui  t<i  oe  Uledl 
the  office  of  aiiotter  c\erk,    Th«y  are  alwiiLys  open  to  lie  t 
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I  of  the  parties^  dtber  of  whmii  is  onlitU'd  to  ii  <Hi|iy  of 
or  of  any  part  Uiereof,  oo  puymcnt  of  the  fuw*  ullo\vc<( 
llavr. 

,  OlO.   Where  it  appears,  bv  affidavit,  that  a  (lOjwwItinn    *l  Hui>,< 

I  been  imppoperiy  or  irresnilarty  tiikon  or  ifturnod  ;  or  ( liiil 

persf'iiiu  nUeaiaaace  of  the  witiit~<i,  u|i<m  th»  trhtl,  oiiiUl 

.   1  .  ...   . — _...>^    wilh  due  dilijji-iiot-,  by  ii  siili|>nniii;  nr 

itber  party  has  j)ri\ctice<l  aiiv  friuiil,  nr 

■■'nduct,  to  the  i)i"ejuiliei'  of  tlio  ailvormi 

nnioowliiis; ;  an  urilcr.  fiii  tlii'  hu() 

may  Iw  iiiude  l.>y  tlie  iMiiirt,  (i|"iii 

„,.;: :_     J.-.  :y  aggrieved,  upi'D  uolico  li>  thf  uil- 

party. 

Oil.  A  deposition,  taken  and  returned  hh  nri'si'rilHHi  in 
article,  or  an  excmpUHed  copy  thereof,  if  tni*  orit^liiul  In 
"  in  another  county,  may,  unk'ss  it  is  HuppreHMod  uh  ftra- 
^bed  in  the  last  s«'<-ti<>ii,  l)e  read  in  evidpuci"  by  i-iUuT  pur- 
It  has  tho  s:»ine  etTeft,  and  no  olher,  as  thu  oral  trttliiiiony 
le  w-itin"^':  would  have ;  ami  an  objection  to  the  i'oiii|ielen- 
Vor  •  .f  the  witness,  or  to  the  n-levuncy,  or  hiiI)- 

Eanti:>  "'.v.  of  a  question  jiut  to  liim,  or  (if  lin  iitiswer 

fen   b,.  ..i.iy  be  inftde,  us  if  the  \vitnes.s  was  lln-ii  per- 

Uy  exiunined,  and  vriUiout  being  noted  upon  tUp  di"i»o«l- 

Q12.  Upon  an  application,  niude  in  (lie  snpreme  oourt, 
perior  city  court,  the  niariiio  eourt  of  (lie  eity  of  New 
....K,  or  a  county  court,  for  a  conunis.siiui  to  be  issued  |ou 
nroifru  country,  if  it  siitL>!tactorily  appears,  by  ulfldiivit,  Ihiit 
he  witness  does  not  undei-stamJ  the  Enjilish  hiiii^itat^e,  Ihn 
irdor  for  the  LVnnuiissioninay.  in  llie  discretion  of  the  I'mut  or 
ud'^e.  direct  that  written  interroj^atories  annexed  llieielo, 
»V  \vav  ^>f  direct  and  cross-exiirniiuition.be  fruiiiod  in  llin 
!fn^lish  langfuatre,  aud  also  in  a  foreitrn  lan-fna^e  ;  Ihtil only 
lie  intorrognlories  framed  in  the  forcitni  iLiiijruiitc'  he  put  1" 
he  witness  ;  and  that  his  iinsuei-s  be  taken,  and  the  eertill- 
tates  bo  made  out,  in  the  same  lun^m;,'e.  Wliere  Ntit-h  iiu 
ler  is  made,  it  must  provide  for  the  pnynienl,  l>y  the  up|»li- 
it.  to  the  adversi-  |iivrty,  of  a  reasnriable  .humi,  ttxed  therein, 
■  the  expense  of  procnriufr  the  inteiTogatories.  in  his  hehulf, 
translated.  The  .judfre,  who  setlfes  tlie  tnterrofjatoriest, 
settle  them  in  the  forei^  Inncfiiajie.  mid  in  tlie  F.ntrlisli 
^na^e  ;  and,  for  that  iMirjKise,  he  uiivy  eiill  in  (lie  iissiHtuneo 
'^one  or  more  experts,  whose  comiH'iisidion  must  he  Ilxcd  by 
he  iiidjre.  and  paid  hy  the  apptic-.int.  "When  the  di'|iosi1ioti  Id 
•eao  in  evidence,  it,  and  thiv  interroj.'iitories,  must,  be  itder- 
ureted  into  the  Ena;lish  langiiug^c,  uk  if  the  witness,  beiiiK^  un- 
ible  to  speak  the  English  lauguage,  was  persouully  present 
■id  testifying. 

m^  Qi.3.  Letters  rogatory  may  l>e  issnerl  from  cither  of  the 
jourts  specified  in  the  lust  seotinii,  in  its  diseretion,  in  U  CU8e 
where  a  coiniiilsaion  may  be  issued,  sis  iire.seriberl  in  this 
ajrticle,  iii>on  s!itisfaotf>ry  proof,  hy  iitthhivil,  fhnt  there  is 
good  retiRtin  to  believe,  thiit  the  emls  of  jnstiee  will  be  belter 
ppomotcfl  thereby,  than  by  the  issuing.'' of  n  commission  ;  not- 
withstanding that",  a  commission  ean  beexecuted,  in  f  hecoiuitry 
to  which  they  are  sent.  Letters  rog-.itnry  can  be  i*siied  mily 
to  examine  nne  or  more  witnesses,  \min  written  internigu- 
tories,  annexed  therebt :  which  must  be  framed  imd  settled, 
and  the  dejxisitions  mu.st  be  returned,  as  prescribed  iu  ttaa 
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ortick,  with  respect  to  the  int«rTOKBtories  >i>  mi  f 
mission,  and  the  depositiaas  taken  thereuKler. 

ARTICLE  THIRD. 
Dxposmo.vs,  TAXSx  wTTHnc  THK  Statx,  xn  i;«ix 


2  9H.  In  wlut  case*  depositioa 
■n«7  be  taken. 

915.  SubpcBDA  CO  witness. 

916.  Conieots  of  subpcBBk. 

9IT.  SubptBOA  wheo   no    eom- 
mtsston  is  bsned. 


I  tjni.  Gon- 
ial. Act. 


(  ne.  Jortiea  or  tt»  pnm 
MtbiMBiia  wHiMR. 
•U.  Taking  mad  raim  af  i 

<»il1oa. 
no.  Penally  for  noc  appewlj 


J  1891.  CoU' 
'  Ml.  AcL 
•  CiT.   Pro. 

ns. 


§  914.  A  party  to  an  action,  suit,  or  ^lecial 

civil  or  criminal.  j)«>nrtiojr  in  u  court  withtuit    the  i^ate,  eil 
in  the  United  States,  or  in  a  forcifrn  omntry.  may  obtM 
the  manner   prescribed  in  this  article,  the  testitnoay  d  a 
ness  within  toe  Stat«.  to  be  uaed  in  the  MOtioa,  suit,  or 
proceeding. 

§  915.  Where  a  commi^on  to  takr  testnnoay,  witfaiii 
Btutc,  has  beeu  issued  from  the  court,  in  ^rhich  the  actMO, 
or  special  pnxieeding^  is  pending  :  or  where  ■■  •- 
^ven,  or  any  other  prix-eefling  has  been 
.pose  of  takin<;  the  testinnwy,  within  thf 
the  laws  of  the  State  or  OHint rv.  wliei-ein  t 
or  pursuant  to  the  laws  of  the  Uuiteti  Sta;- 
the  United  Slates;  the  couiniission.  uotic..     . 
«uthorizin§r  the  testimony  to  be  taken,  may  be 
behalf  of  the  party  desiring  to  obtain  it.  to  a  jus) 
mpreme  court,  or  a  county  judge,  with  proof,  by 
that   the  testitnouy  of  the  witness  is  miderial   to  the 
The  jud?e  must  ihereujxm  issue  a  sul>t>Q?ua  to  the  wi( 
ormtmandinf;  him  to  appear  before  the  commissioner  oiuii 
the  eoininis.sion  ;  or  before  a  oommissioner.  within  the  t 
for   the  St«te,  Territory,  or  forei^    country,  in    whieb 
notice  wa-*  given,  or  the  i>roceediii|;  taken  ;  or  before 
ofHcer  designated  in  th;;  commission,  notice,  or  other  ui 
by  his  title"  of  office  ;  at  a  time  and  place  epeciHed  in 
•ubpoenu,  to  testify  in  the  action,  suit,  or  special  proceed 

§  916.  The  place,  where  the  witness  is  coromandvsl 
attend,  must   be  within  the  ooimty  in  which  he  resides 
joiirns  ;  or.  if  it  is  in  another  county,  not   more  thui 
miles  distant  from  his  residence,  or  the  plac«  of  his  soj<  tire- 

^  91Y.  [Aii'd  IfiTT.]  Where  an  action,  suit,  or  swcui 
prticecdinf?  is  pending  in  a  criiiii  of  another  Stale,  or  of  a  Trm- 
tory,  or  of  the  United  Stn.tes.  and  proof  is  made,  by  afhilnvil, 
to  the  satisfaction  of  a  justice  ot  the  supreme  court,  or  t 
county  judge,  as  follows  : 

1.  That  tn,  person,  residing  or  sojourning'  within  the  SImU,  If 
a  material  witness  for  either  parly. 

2.  That  a  commission,  to  take  tlbe  testimony  of  the  witness 
has  not  been  is.>iue»l. 

3.  That,  according  to  the  course  and  practice  of  (he  coQiti 
In  which  the  action,  suit,  or  .si>ecial  pixiceeding  is  pending,  lh( 
dep)sition  of  a  witness,  tiiken  as  the  one  applied  for  ' 
quired  i<i  be  taken,  is  authorized  to  be  received  in  evW 
on  the  trial  or  hearintf. 

The  judge  must  is.sue  a  subpceno,  commanding  thevitnrS 
to  appear  before  him,  at  a  sjiecifled  time,  and  at  p  place  witb- 
in  the  county  in  which  the  witness  resides  or  sojourns " 
testify  in  the  aetion,  suit,  ot  spec\«i\  vroctediag. 


«n  »— ' 

kperbelaan.  oisrtifies,  uikIo'-  ii's  h.r 

ihas made diOpetit  >- - 

kd  tltat  it  caanot  b- 

Mdeccc of  the  facts  !«>  ^. .  ,... 

•stifled  to  the  saine 
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§  922;  AVTiere  a.  public  otfloer  i3  rijquired  or  autbonl 
by  special  proviskm  of   law.  to  make  a  certiilcate  or  MI 
davit,  tixichirig  an  net  perfoniifl  by  him,  or  to  a  factaM 
tiUiiicd  by  hiiii,  iu  the  lmui-so  of  hU  oifleial  dutv  ;  und  tolU»4 
depositrit  in  a  piililic  office  ui'  llie  Stiite;  tlie  ct-rtifioaWt 
affidavit,  so  filed  or  deposited,  or  an  exemplified  copy  tb 
of,  is  presumptive  eviilence  of  tlie  facts  tlierein  alleged,! 
cept  wiiLn's   the   effet-t   tLereof  is  declared  or  regulated)  I 
si)ecial  pruvi&ion  of  luw. 

•Vrr'supp'        ^  023-   [-4iii'(M877.]    ThecertiBoateoranoturypubUct 
156'    '  the  Stiite,  uuder  his  huud  and  seal  of  office,  of  the  pr 

ISN.Y.State    ment  by  him,  for  aet'eptuiioe  or  piiyinent,  or  of  the  pr 
ftep.  WIS.       for  iion-ricceptiiuce  or  rum-payment,  of  a  j)romissory  notej 
bill  of  exchange,  or  of  the  wr\'iL'c  of  notice  thei-eof  on  a  pa'^ 
L  t<)  the  note  or  bill ;  specifying  the  nuKle  of  g;iviiiff  the  noti 

the  reputed  place  of  residence  of  the  party  to  whcm  it  wt 
given,  and  the  post-offlce  lu'ari'st  tbt-reto  ;  is  presunipti 
evidence  of  the  facts  ccrlilicti,  unless  tlie  party,  ag^iinst  vM 
it  is  offered,  has  st^rvwt  u[hhi  the  iidvecse 'party,  with  f 
plcadiuir,  or,  within  ten  days  aftei- jotiirtcr  of  tin  issue  of  fa 
an  original  affidavit,  to  the  eilect,  that  he  has  not  recelV 
notice  of  non-acceptuiice,  or  of  non-payment  of  the  no(«  I 
bill.  A  verified  answer  is  not  sidficieDl  us  an  affidavit,  will' 
the  tneutuui^  of  this  section, 

§  024.  In  ease  of  the  tlealli  or  insanity  of  a  notary  pill 
of  the  State,  or  of  liiaabseuce  or  removal,  so  that  his  iiersm 
attenduuce,  or  his  testimony,  cannot  be  procured,  in  it 
mode  prescribed  by  law,  his  original  protest,  un<ler  nis  bk 
and  ofBcial  seal,  the  getuliiicuess  tEoret)f  (>eing  flrsl  dli 
proved,  is  presumptive  evidence  of  a  demand  of  acceptand 
orofpavment,  llieruiii  stated;  and  a  note  or  meinorantlul 
pei-sonatly  nnirlc  or  Bitrned  by  him,  at  the  foot  of  a  protest,  j 
in  a  re^ilarrejziMtcr  of  official  acts,  kept  by  him,  is  presiilH' 
tive  evidence  that  a  notice  of  iioii-acceiiliiucc  or  non-paymCI 
was  sent  or  delivered,  ;a  (lie  time,  and  in  the  manner,  sb  ' 
in  the  note  or  memorandum. 

^  925,  Proof  of  the  presentment,  for  acceptance  or  i 
ment,  of  a  pioniis,sory  note  or  bill  of  exchange,  payable] 
anttther  State,  or  in  a  Terj-itory,  or  foreign  country,  or  of  J 
pn)test  of  the  note  or  bill,  for  non-acceptant^,  oruon-paymf 
ur  of  the  wrvice  of  notice  thereof,  on  a  party  to  the  note! 
bill,  may  be  made,  in  any  manner  authorizetf  by  the  laws{ 
the  State,  Teriitciry,  or  county,  wheie  it  was  payable, 

S  923.  t-lmVilS77.]    Tlie  aflRdavitof  the  printer  or  no 
lislicr  of  a  nt'VVM|)iLper,  published  within  the  State,  or  of  I 
fiiri'maii  or  principal  clerk,  shiivvinfc  tli<'|iiiMication  of  a  uol 
or  "ither  advertisement,   authorized  or  required,  by   a  law 
the  State,  to  be  published  in  that  newspaper,  annexed  t*! 
printed  copy  of  the  notice  or  other  advertiHemcnl,  niayf 
read  in  cvidcnee  ;  and  is  presumptive  evidence  of  the  piill 
cation,  and,  also,  of  the  inalters  stated  therein,  sbowiu^ 
the  deponent  is  authorized  to  inidce  the  affldavit.     But 
section  dues  not  iippiv  to  a  ca.se,  where  the   aff1<li>vil  is  : 
quired  hy  law  to  be  Olcil,  nnlcR.s  it  has  been  duly  filed  :  nr  lot 
ca.se,  where  the  mode  of  proving  a  publication  is  other  "^ 
specially  prescribed  by  law. 

§  027.  Where  it  is  noeessary,  upon  the  triol  of  an  i 
to  prove  the  service  of  a  notice,  vin  affidavit,  showing  the  scr- 
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■'IW 

lilt 
v«  1 1  Inn  thr 


rtoltvrebecaaadebgrkbepersaanmkin::  I  ho  allM«vrts  t» 
■pti«-« «vidmee «r  tke  soTiM,  Hpou  iWm  proving  that 
'■iBMMvartfaat  his  perauoal  hI  u<uiIuiim.>  i>iuttH>l 
with  due  diligence 

or  s  coj'  'p.  or  i-f  tdo  outry,  duly  ivrti- 

ispresum]'*  :  the  marria^o. 

§  Q28.  When?  a  party  wishes  to  prove  ud  lul  m- tniiiN- 
of  a  fr.roijm  «>rpor»tioo,  tiie  binJc  or  U«>k»  of  the 
tio!  uscQ  fur  tlmt  purpoM,  as  pn<suiii|>l  tvo 

iV  or  all  of  tbe  putios  art?  or  arc  luit 
rs  <.'*  t.i-   -    .  ^trulioiL 

§  030.  If  an  original  boi>k  is  not  prxMliiceil  at  \\\f  \r\n\.  n» 
ascribed  in  tl»«  last  section,  a  co|»v  tlitTtv>f,  or  of  nn  t'lilry 
ein,  veritifd  us  prescribe*!  in  the  next  section,  miiy  Itn 
_  J,  vrith  like  effect  as  tlie  orijjiiiul  binik  ;  proviOwl  that  Uie 
irtv,  intending  Ui  use  tlie  copy,  gives  the  ailvcrso  jmrly  nt 
ksttcii  days' notice  of  his  intention,  sju'eifyuiK  I'nelly  the 
f  the  evideni*e  priiposetl   to  bo  tiven.     Itut    tills  and 


tture  ( 


e  evuleni*e  priiposetl   t 
next  section  do  not  Hpply,  whert>  the  foi-eign  eor|Hjriitioii 

_  party  to  the  action,  and  seeks  to  |)n>ve  its  own  uet  or 
laosaetion,  in  its  own  behalf. 

g  63 1.   Tlie  copy  must  be  verified  by  tlio  dejxisition,  tiiken 

prescri^Hfcl  bv  law, or  theonil  teslinioiiy,  tukeii  at  tlie  triiil. 

the  pcrwjn  wlio  imide  it,  or  of  u  person  who  hus  exiunln«>o 
id  ct'inpiired  it  with  the  orijiinul  book,  or  the  entry  therein, 
te  witue<«  must  testify  that  the  e>»|»y  piMdticed  is  eorreol  ; 
Hit  he  made  it,  or  ctiuipiired  it  with  the  ori);iuuI ;  and  that 
)  thpn  knew  that  the  oriirnul  twiok  so  t-ojuod,  or  oontiiinitiR 
)e  entry,  wils  the  book  of  the  coiiMinilion  ;  or  that,  it  wtis 
len  n-cknowU-dged  to  him  to  Ijesiioh.  by  an  officer  or  reeetvei" 
t  the  c«.>r|)oratii>n,  or  a  person  having;  the  custody  thereof, 
kmin?  the  jjerson  who  made  the  aeknowle<l{finent ;  and  he 
list  specify  where,  and  in  whose  custody,  the  origiuul  woti 
len  kept. 

ARTICLE  SECOND. 

^tOOF    or    A.    DOCtrsOIST,   EXErtTEO    OR    KEMAINIKO    WITHIN 

■^^  THE  State. 

f):<2.  StHliiteB,  etc.;  Iinw  proriMi. 

ftta.  Copies     of     rerorqs     Hnil 
pnperB  in  o»»riniii  oflRi-^M, 
presumptive  eTiileni:e. 
I<l.;  of  rupers    flli-d    with 
town  clorh. 

935.  ConvpyBnc*",  when  Bc'know- 
|ef|gf»d,iir  rer*»rft,firtrttn- 
Kcripl »( reoont.evitlence. 

9311.  Siii'li  evidence  may  be  re- 
butted. 

B!t7.  Whiii  inBtrnmenta  miiy  be 

f  ^  D32.  [.-tin'tllSTT.]  A  slutute  or  joint  resolution,  piiKseil 
t>y'the  liegislutniT  of  the  8tiite.  iiuiy  be  read  in  evidence  from 
,  newspivper,  dcsij.'iuaed  as  prescribed  b.v  law,  lu  publish  (ho 
xme,  until  six  moalbs  ufter  the  close  of  the  session  nt  wivifh 
,  was  passed  ;  and  at  any  time,  from  a  volume  priuteJ  uudet 
le  direction  of  the  Secretary  of  Stute, 


rtoknowle^lited. 
I  028.  Ju.''ti<.'e'8  dncki'lnnil   tiitn- 

xeript     evidence     before 

tilm. 
HM.  Tniinprlpl    fmm  jusllca'i 

rioi^ki^t,  cridoiu'c  Koner- 

jtlly. 
Eiio,  Oilier  proof  nfprnoepitlngii 

l«fore  Jncliee. 
[III.  t'lmrler,    oniiniinees,  etc., 

of  aiilen  mid  villiiga». 


1*1 


DOCtTMENTART  EVIDENCE. 


MN.Y.8tnte 
ftep.  921. 
^SN,T.179. 


aiN.y.4T7. 


2IN.Y.4n. 

asN.Y.aae. 


S  933.  [  4»i'rf  1S70.]     A  copy  of  a  paper  fliefl,  ko, 
U'li'd,  iir  roi'Diileil,  piirsuuiit  to  liiw,  in  a  public  oflBoe  ( 
,  Stdte,  llie  iifflcer  having  charge  of  which  hH.s,  imifnianti 
an  official  seal;  or  vith  the  cK'rk  of  ii  court  of  the 8t^ 
with  the  clerk  or  secretary  of  either  hoii&e  of  the  Lecislab 
or  of  any  other  public  body  or  public  Ixjiird,  createu  by  I 
thority  of  a  l:i\v  of  the  State,  and  huvintr,  pursuaiit-to  laH 
seal ;  or  ti  traiisci-ipt  from  a  record  kejU,  pui-suiiot;  to  laWtl 
such  u  public  otllco  or  by  such  a  clerk  or  secretAry,  iie" 
dcnce,  ns  if  the  original  was  producpfL    But,  to  entitle  it"" 
used  in  evidence,  it  nnist  be  ctntitied  by  the  clerk  of  the  C 
under  his  hand  and  the  seal  of  the  ctHjrt,  or  by  tbcoffloert 
ing  the  cu.stody  of  the  orig-iinil,  or  liis  deputy  ordei-k,  ap 
eJpui'sujint  to  law,  under  his  official  seal,  and  the  hand 
person  oertifyinR  ;  OP  by   the  presiding  officer,  secretar 
clerk  of  the  pidilic  l;K>dy  or  hoard,  appointed  pursuant  tot 
under  his  iiund,  and  except  where  it  is  certified  by  the  r 
or  fiecretary  u(  either  house  of  tho  Legislature,  under  th 
flcial  seal  of  the  body  or  board. 

§  934.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  I 
offlce  of  a  town  clerk,  or  a  truuscript  from  a  record  k 
therein,  pursuant  to  hiw,  certiflod  by  the  town  clerk,  is  i 
dence,  with  like  eU'ecL  na  the  origiuui. 

§  936.  A  conveyance,  acknowledged  or  proved,  and  i 
tiflcd  ill  the  iiiamier'prcscribed  by  law,  to  entitle  it  to  be  l 
conled  in  the  county  where  it  is  offered,  is  evidence,  wilha 
further  pninf  thereof.     Except  as  otherwise  specially 
scribed  by  law,  the  record  of  a  conveyance^  duly  recorcl 
within  the  Riate,  or  a  transcript  thereof,  duly  certified,  U« 
dence,  with  like  effect  us  the  original  conveyance. 

^  036.  The  certillcat«  of  the  acknowledgment,  or  of 
proof  of  a  conveyance,  or  the  record,  or  the  tninscript  of 
record,  of  audi  a  couveyiuico,  is  not  conclusive  ;  and  it  b  , 
be  rebutted,  and  the  effect  thereof  may  be  contested,  by  » 
party  affected  theieliy.  If  it  appears  that  the  proof  w«8 
taken  upon  the  oath  ot  an  interested  or  iQcompetent  witnes* 
the  coiueyanre,  or  the  record  or  transcript  thereof,  shall  uut 
be  received  iu  evidence,  until  it«  e-xecutiou  is  establidied  by 
other  competent  proof. 

§  937.  Any  inslniment,  except  a  promissory' not*,  a  bill 
of  exehanpo,  or  a  last  \vill,  juay  be  acknowledge*!,  or  proved, 
and  ccrlillpii,  in  the  maiiiier  (jrescribed  by  law  for  taking  ana 
certifyiof;:  the  ackmiwledg'erneiit  or  proof  of  a  conveyance  of 
real  j)n>perty ;  and  tlicreuixm  it  is  evidence,  as  if  it  was  ft 
conveyance  of  real  propei-ty. 

§  038.  The  docket-book  of  a  justice  of  the  peace, 
the  State,  or  a  transcript  thereof,  certifiod  by  hini,  is  evide 
before  him,  of  any  matter  required  by  law  to  be  entered 
him  therein. 

§  030.  A  transcript  from  the  docket-bo«>k  of  a  justice  i 
the  peace,  within  the  State,  subscribed  by  him,  and  autbenl 
cated,  by  a  cerliticate  nf  the  clerk  of  the  county  in  which  I 
justice  resides,  under  lii.s  hand  and  ntflciaj  seal,  to  the  effe 
that  the  person,  siibscribiiiK  the  transcript,  was,  at  the  da 
of  the  judgment  therein  mentioned,  a  justice  of  the  poac«  < 
that  county  ;  and  that  I  he  clerk  is  uC(]uahited  with  his  haO' 
writing,  uiid  verily  believes  (hat  the  sigiuiture  to  the  tr 
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1« 


:  is  eviHpDce  nf  any  inattor  Ktatp4  'n  the 
•■  required  by  law  tci*  entort'd  l>y  tb«"  JimtJce 


r-.i  ' 
>  I    ■ 

^  &40  [.-liii'd  l>fr7.]  The  proceedinpsin  an  action  liriHii^bt, 
•■  a  spi^i'ial  prtxx'oding  instituted,  before  u  jUMtirc  of  f  he 
^'•■-  '    the  St.Ttc.  mny  als«j  b<>  pnivfd  by  the  oiith  "f  llm 

*~  i-.«(>f  hisdoiillior  ub.seiico,  they  iiiuy   bo    |iriive»i 

V  ,_  I. ml  minutes  of  the  piXfC'eediiUTi.  kept  by   liiiii,  pur- 

*tuil  to  law,  uceumpiuiied  witu  prtxjf  of^hi*  bundwritiiiK  ;  or 
9'  a  copy  of  the  ininutes,  Bworn  to,  by  a  comix'tent  witneeat 
^  having  been  couipartjil  with  the  originul  entrii-s,  with  pr«»>r 
aa.t  those  entries  were  in  the  hiuidwritiog  of  the  juHlice, 

i  941.   [Ain'd   1877.]    An  act,  ordinance,  rcwiliitiun,   b^"- 

r,  rule  or  proceeding  of  the  ooniinon  council  of  a  city,  or 

the  bfinrd  of  tnistees  of  an  incorporated  village,  or  of  a 

i.i'rvisors,  within  the  StuLe,  niuy  be  reuxl  in  evl- 


rii  of  superN-isoi's  ;  or  from  a  voliune  printed  by  uutliority 
he  conunon  council  of  the  city,  or  the  board  of  Inwitws  of 
viilag'c,  or  the  board  of  supervisors. 

ARTICLE  THIRD. 

OOF  or  A  DOCDHKNT,  BKHAJMSO  DC  A  CoURT  OR  PVHIAQ 
tPFICK  OP  THK  UiriTED  STATK.S,  OB  BXECUTBD  OH  REKAiN- 
fa  WITHOtJT  THK  STATI. 


fr>.>m  a,  cjpy  thereof,  certified  l>y  the  cilj 


led  l>y  t.lie  city  i-li'rk, 
cli'rk  of 'the  cotnuion   council,  or  L-lcrk  of  the 


S.  Printed  copies  of  laws  nf 

another  Huit«,  etc. 
Copies  of  records  of  United 

8t«t«a  courts. 
Id.;  of  documeota  on  flia 

ia  departmenlitorUoll«>l 

States. 
Reoorti  of  bill  of  sale,  etc., 

of  Teasels. 
Convcyanco  of  Uiid  with- 
out the  Siftlf. 
Ezemplifivniinn  of  record 

of   conveyance     of    UntI 

«ritlioiittli«  Stale. 
Trancripl  of  dookol,  etc.. 


of    Jiigllce    of   ndjolotng 

State. 
MO.  Id.;  hour  RUIli9nlic«t«d. 
99U.  Other  proof. 
951.  Proof  may  bo  rebutted. 
06ii.  Uopies  of  rcf?ordi>  of  i>o»rti 

offorelicn  conntrieii;  bow 

salhenilcnted. 
913.  Oilier  proof. 
054,  This  article  do««  not  d»- 

I'lare  elfeci  of  record,  etc. 
WXi.  DocumentA    from    foreJKn 

countries;  ho«r  nuUienli- 

cated. 


042,  A  printed  copy  of  a  statute,  or  other  written  law, 
J^notber  State,  or  of  a  Territory,  orof  a  foreign  otmntry,  or  a 
irintetl  copy  of  a  proclaiuatioa,  edict,  decree,  ororiliniiiice,  by 
lie  executive  power  thereof,  contHined  in  a  book  or  imblica- 
ion,  purporting  or  proved  to  have  been  piibhshed  by  the 
.utbority  thereof,  or  proved  to  be  conimoiilv  udmittcd,  us 
ividcuce  of  the  existing  law,  in  the  judicial  tribun:ils  lhere<if, 
I  presuinptivo  evidence  oi  the  statute,  law,  pi'ocluitmtion, 
idict,  decree,  or  ordiii;tiii.!e.  The  unwritten  or  coininoii  law  of 
jiother  State,  or  of  u  Territory,  or  of  a  foreign  coimlry,  miiy 
le  proved,  as  a  fact,  by  oral  evidence.  The  l«Kiks  of  reports 
tt  cases,  adjudged  in  the  courts  thereof,  rnusl  also  be  ailiiiil- 
«d,  as  presumptive  evidence  of  the  uuwnttea  or  cominou  law 
Jiereof. 


§  043.   A  copy  of  the  record,  or  any  other  proceedinfj,  of 

of  the  IJmted  Ktiites,  is  evidence 


feoi 
Kei 
be. 


urt  of  the  Umted  Ktiites,  is  evidence,  wheu  certified  by 
ie  clerk  or  officer,  iu  whose  custody  it  is  retjuired  by  law  to 


•  So  In  original. 


L 
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§  944.  [Am^ii  1877,  1879,]  A  copy  of  a  rpcord  or  oOi 
pajjer,  remaining' in  a  tl(?])artint'nt  ol  Ihe  "-overtuiieutof  ti 
Uiiilwl  Stutt's,  is  wviilcnee,  wlicii  certified  hy  the  homl.  ori 
tin^f  chief  olflivr,  lor  the  time  beini?,  of  tliul  departineni;! 
when  certified  by  tlie  officer  In  wliose  charge  it  is,  inirsuaalj 
u  sliitutc  of  the  Ufjiled  ^5tutes  or  otiierwise  in  aeetirilanec  wr 
tt  stutute  of  the  United  States,  relating  to  cer-tifyint:  the  suit 
Tlie  record  of  the  observations  of  the  weather,  taken  uud 
the  ciireotiou  of  tlie  sij^ml  service  of  the  United  8tutes,  wh 
certified  by  the  offleer  in  charge  thereof,  at  the  plucovriil 
they  were  til  ken  and  are  kept,  i.s  presumptive  evidenceof  f 
maltera  of  fact  stated  therein. 

lU^      T.,1        §  945.  Tlio  reeord  of  a  bill  of  sale,  mortgage,  hyp<)tli( 
»  *" '  ■   tion,  or  oonveyant'e  of  a  vessel,  lielougiug  to  a  port  or  pi* 

within  the  Uiii'teil  States,  reeorded  in  the  otBce  of  thceuH 
tor  of  customs,  where  tl>e  vessel  is  registered  or  enrolH 
which  vfiM  ackuuvvledfjed  or  proved,  before  it  was  recoira 
in  like  manner  as  a  deed  to  be  recorded  within  the  State;  a 
traniicript  of  such  u  record,  duly  certiflod  by  the  collector  j 
evidence,  with  the  like  effect  us  the  original. 

g  040.  A  conveyance  of  real  property,  situated  wit 
the  State,  acknowledged,  or  proved,   and  certified,  iu  I 
manner  as  a  deed  to  be  recorded  within  the  county  wlierd 
is  otTered  in  evidence,    is  evidence,   without    further 
thereof,  iis  if    it  leljited  to  real  property  situat<?d  witluil.| 
Stalv,     A  coiiveyuiice  of   real   | in >(>erty,'  situated  within f 
other  Slate,  or  a  Territ^jiy  of  the  United  States,  whioy 
been  duly  authenticated,  according  to  the  laws  of  thai  W 
or  Territoryj  so  us  to  be  read  iu  evidence  in  the  courts  theS 
is  ovideuce  lu  like  iiiuuner. 

§  047.  An  exempli  Qcatiou  of  the  record  of  a  convej . 
of  real  pi-operty  situated  without  the  St^ate,  and  within  . 
United  States,  which  has  been  reoorded  in  the  State  or  Tit 
ti)ry,  where  the  real   property  is  .siluated,  pursuant  t"  tW 
laws  thereof,  when  certilied  undertho  baud  aiul  seal 
fleer,  huvinK  the  custody  of  the  record,  is,  if  tlie  ori_ 
not  be  prtiuuccii,  prcsuiuptive  evidence  of  the  con   l  , 
and  of  the  due  execution  thereof.  , 

§  948.  A  transcript  from  the  docket-book  of  a  justice rf 
the  peace,  within  an  udjoiuiu^  State,  of  a  judgment  rendered 
by  him  ;  a  transcript  ot  kis  minutes  of  the  prooeedines  in  tJi« 
cause,  previous  to  llio   jiidt;mcut ;  or  of  an  cxeciil 
thereon  J  or  of  the  returu  of  an  execution;  when 
by  the  justice,    ami  authenticated  as  prescribed  m  :    i 

section,   is  presumptive  evidence  of  bJH  jurisdiction 
cause,  uad  of  the  mutters  shown  by  the  trun-script. 

§  949.  Snob  a  tnmscript  must  be  authenticated  bvi 
tiflcate  of  the  justice,  annexed  thereto,  to  the  effect,  tBa 
in  all  respects  correct,  and  that  he  had  jurisdiction  ( 
cause;  and  also  by  a  certificate  of  the  clerk  or  prothon 
of  the  comity,  in  which  the  justice  resided  at  the  time  o_. 
deriug  the  judfoiieiit,  under  his  hand  and  the  seiU  of  thec 
of  common  pleas,  or  other  ramtity  court  of  the  county,  tollia 
effect  that  the  (person,  siibscribinir  the  certificate  uttilohed  <<> 
the  transcript,  was,  at  the  date  of  the  jud«Tiieut,  a  justice  of 
the  peace  of  that  comity  ;  and  that  the  signature  theroUt  i 
in  his  own  handwriting. 


WO-aa  DOClTilENTABY  BVIDENOK.  |87 

',0.  Thi?  judgment  *a<I  olUer  primoodijiKii,  »u«l  llie 
V  6  astburit;  to  reader  the  judtjniont,  nmy  uIno  ha 
trtA,  by  theprodttctioii  of  tho  d.)okft,  or  of  «  cojiy  nf  n 
^ent'nr  otLerproc*ertiug9;  and  ibuoml  IxhIIuiuiij  of 
tJQstioetolh*  truth  and  correolue«M  tboraof,  mai  tu  kia 
tLotitT  to  reedier  Hie  jadgment, 

£  951.  Tl»e  Uat  three  sections  do  not  prevont  tlm  intni- 
.if  •rideac*,  to  controTert  Mvy  of  tlin  jiroof,  In  rata. 
the  Tftliditj'  of  a  judgment  thoroiu  ■jiodilnij. 


r- 


\  copy  of  a  record,  or  other  judinlul  j>rii<-nf»lii.(j,    in  fliM^ 
V  foreign  country,  is  ovi<loni:e  whmi  nQlliuuti- 


_.  By  the  Hlteitntion  of  the  clerk   of  the  coiirl,  with  tho 
i  of  the  conn  affixed,  or  of  the  ofllocr  in  wIiomh   runtoily 
Ireoord  islcit^allykept,  nudep  thu  t»oul  of  hlH  onic,«. 
■ 

I  Bj  »■  certi&eate  of  the  chief-judce  or  prcHiiling  niHulii. 
le  of  the  court  to  tho  effect,  that  tlie  poriiou,  h4)  nlitwiTii^ 
I  record,  is  tLe  cleric  of  the  court ;  or  that  hu  1h  iIiu  udi- 
)  in  wboBO  cuatody  the  record  ia  ro^iiirod  by  Uw  to  b« 
it ;  and  that  liis  signature  tu  the  utt<iHtutioa  la  gwaiua. 

,  By  the  certificate,  under  the  grout  or  principal  aoai  of 
govemroent,  under  vhose  authority  the  ciourt  k'l  h«l<l, 
the  Secret-. ry  of  Stat«,  or  other  olTlcyr  liiiving  the  «ii»lo- 
l>f  that  APni,  to  th»<  ( ffect,  tliiit  thu  court  Ih  drily  ooiiHt<> 
Id,  specifying  ge'iornlly  the  nnture  of  ita  juiii^iliotloii  ; 
that  the  M<{uature  of  the  cliief-JudKeor  prcaidintc  iiinKlM- 
B,  lo  the  cerlitioate  apeoifled  iu  the  Inat  aubdivlhlon  la 
sine 

f  053-  A  copy  of  ft  record ,  or  other  jiiilioiitl  pro«eodiii)<,    iit  iiun.  iitf 
I  court  of  a  foreign  country,  ntteatedby  the  nenl  of  the 
[frt,  in  which  it  remains,  mnst  b.Uo  bo  admitted  in  «t1- 
'  se,  upon  due  proof  of  the  following  facta  : 

That  the  copy  offered  has  boon  compared   by   the  wit- 
with  the  original,  and  ie   iin  exact  tniuHtrript  of  the 
le  of  the  original. 

That  the  original  ■was,  when  the  copy  was  made,  in  the 
ady  of  the  clerk  of  the  court,  or  other  offlcerlegally  hav- 
t  charge  of  it. 

That  the  attestation  ia  genuine. 


DOCirMEXTARY  EVTDEXCB. 


M 


S  954-     [Am'dlSn.]    Nothing  in  this  utida  is 
coastraed,  as deelAriug  the  effect  of  a  record  or  otber  ju 
proceeding  of  a  foreign  conntrj-,  ikatheaticat^d,  so  as 
evidence. 


§  955-     [A'lhd  in  1892.]     .MI  maps,  snrrftys  snd  ofl 
records,  whiub  shall  have  been  on  reconl   or  on  file  i%J 
office  of  either  the  renter  of  the  city  and  conntj  ofj 
York,  or  tLe  surrogate  of  said  cUt,  or  any  of  the  con  ' 
record  of  said  city,  or  the  clerk  of  the  ciiy  and  coon^ 
New  York,  r>r  any  of  the  departments  of  said  nty  u  \ 
merated  in  sectioa  thirty-fonr  ot  the  New  YorkCit] 
datioii  act  (chapter  f  oar  hundred  and  ten.  Livs  a{j 
hundred  and  «ighty-two).  or  in  the  office  of  theregi 
rogates,  commissionerg  of  pnblic  works,  or  kindre 
ment,  or  park  deportment,  for  a  period  of   twenty 
npwiirds  prior  to  such  trial,  shall  be  presamptiTe  eni 
of  their  contents,  and  shall  be   receiTnble  in  evidcii 
saoh  npon  any  trial  in   any  of  the  eonrts  of   this  Sti 
any  coatroversy  pending  therein,  between  any  parties.  1 


T.  826       §  955.     [Am'dlS'n.]    A  copy  of  a  patent,  rvro  _ 
other  docnmetit  remaining  of  record  in  a  pnblic  oflSes  J 
foreigTi  country,  certified  according  to  the  form  in 
that  country,  is eTidence  when  authenticated  as  follows: * 

1.  By  the  cortifioste  under  the  hand  and  official  seal  (rfl 
commissioner  appointed  by  the  governor  to  take  the '^ 
or  acknowledgment  of   deeds  in   that  country,  to  the  < 
that  the  patent,  record  or  document  is  of  record  in  Ut9j| 
lie  office,  and  that  the  copy  thereof  is  correct   and 
in  due  form. 


2.  By  n  certificate  under  the  hand  and  official  seal  of  I 
Hecretary  of  State  annexed  to  that  of  the  oommissiooer,  t» 
the  same  eff-'Ct  as  prescribed  by  law  for  the  autbentiestiaB 
of  the  ceTtiftc-ate  of  such  a  commissioner  upon  a  conveT- 
ance  to  be  recorded  within  the  State.  The  certificate  of  the 
commissioner,  thus  authenticated,  is  presumptive  evideoe* 
that  tbe  coj>y  of  the  pat«>nt,  record  or  document  is  certi£|lj 
according  to  tbe  form  in  use  in  the  foreign  country. 


i»T>-i»»''".* 


_        — ^      |„   I    „|  -1  T    «-    S>nr?'»»Trt.    .'HtTfc*    M,       I. 

'■■     *■"-"•  —  »!Kr;-s  r.iffl»  arc  l.  .-<«;■ 


mnS^TVorvA  or  tni-r  pfcj«t.  »  afrihrvi  it  i&«   :.-  K    *<  mn,  •vn 

«  a^ ..Wi«.1 -nrtrruiaz.  i»  Xi.-'S  D^&.-r  i.-ir    :"i  ■   f-.rrr    .V 


^^  ^ppcg^  jffCTuiaz.  i»  XiT'S  iL.&.'-t- :.-ir  ;i.;  f.-m  .-<; 

tnHtifT  Bsii*-***^   ™  ^  t^rna.-fc-.t.  :l..t    i   :.,.*  V,»r. 
taMX*al>T  Mm  -^Jii  ^*  oniraji..  m::  tit:  ii  js  ^  .vrv.-j 


S.  \   T,  tM 


<  959-  \Amdl'Sn-'i  The  last  section  does  not  nquiw 
be  satd  of  »  court  to  be  affixed  t^  a  ceitified  copy  of  an  or- 
ler  or  of  a  paper  filed  therein,  or  entry  m:ul.'.  whore  «ho 
©try  is  used  in  the  same  court,  orb«ore  an  offl.-er  thereof  ; 
*  m  the  sopremo  conrt,  where  it  is  nseJ  in  a  oironit  oourt, 
»r  a  court  of  oyer  and  terminer. 

■  Q30-  [  Aqxo^  ^  Statuiory  Oonstruclion  Zair.  /..  lSi)2 
.677.] 

6  901  •  ^  surrogate,  county  clerk,  rojjister,  clerk  of  n 
lonrt  or  othrr  person,  having  the  custody  of  the  roconli*  or 
»ther' papers  in  a  public  office,  within  the  iStnte.  niU8t,  upon 
'eqnest,  and  upon  payment  of,  or  offer  to  pay,  the  foes  id- 
owed  by  li»w,  or,  if  no  fees  are  expressly  allow«'d  by  Inw, 
'ees  at  the  rate  allowed  to  a  county  cltrk  fern  sin  ilnr 
lervice,  diligeutly  search  the  files,  papers,  rtcordK,  nnd 
iockets  in  his  office ;  and  either  make  one  or  more  trou- 


r 
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scripts  therefrom,  and  certify  to  the  correctness  thereof,  and 
to  the  search,  or  certify  that  a  docament  or  paper,  of  vhirh 
the  cnstody  legally  belongs  to  him,  cannot  be  fonnd.  If  h< 
refnses,  or  unreasonably  neglects  or  delays,  to  ma^e  snchi 
search,  or  to  furnish  such  a  transcript  or  certificate, « 
makes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

§  962-  Nothing  in  title  foorth  of  this  chapter  preventi 
the  proof  of  a  fact,  act,  record,  proceeding,  document,  or 
other  paper  or  writing,  according  to  the  ndes  of  the  com- 
mon law,  or  by  any  o&er  competent  prood 


issuEa 


ia» 


CHAPTER  X 
TRIAU3  ;  INCLUDINa  JURORS  AND  JTRIER 

jE  L — TlUAI-<I  IJEXERALLV  ;  INCLUDrNQ  RXCKPTIOira  Aim 

MOTION  FOR  A  NKW  TRIAL. 
L,E  II. — ^TrixI-S  wiTuni-T  a  jury. 
LE  IIL— Trial  jurors,  kxckpt  ln  Nbw  York  am)  Kings 

cou.N'TiES  ;  ii'ins  of  selectim;  them,  ami  or 

PROCUHISO  TKEm  ATTENDANCE. 

,E  IV.— Trial  JxmoRS  in  New  York  anb  Kinos  coum- 

TtEi*  ;   MODE  OF    SEI.,ErTlXH    TUEM,  AND  CIF  PRO 
CI-Ttr-fO  THEIR  ATTENDA.XCE. 

v.— Triaj.  by  Jl-RY. 

VL— Ml.SCELLAXEOUS  PRO\aSI0?fS  ;  INCLUDIXa  THOSE 
EEUATINO  TU  EMBRACKRy  AJTD  OTHER  ACTS  OF 
iaHtX>STJUCT, 

TITLE  I. 
I  generally  ,'  iwAudUio  r^rpptions  and  motion  for  a  new 
trial. 

pQLX  1.  luue^,  and  the  mode  nf  (rini  ther«or. 

2.  The  plHce  of  (rini. 

3.  Exceplinna,  CH^e,  nnd  molioD  for  ■>  new  lri»l, 

ARTICLE  FIRST. 

I8SCZ8,  A.MD  THE  MODK  OF  TrIAL  THEEREOF. 


Is.stien    d«fiHf(l,    difTerent 

kinds  ofi-ssui's. 
I.  When  issues  of  law  arise  ; 

whnn  i!*siieH  of  f»ct  iiriiw. 
).  I<siif »  to  be  tried. 

Order  of  trial, where  Issuer 

of  law  »nd  of  fnct  nrisu  in 

the  i^Hme  Mction. 
But  court  mny  direiit  tlie 

order,  etc.,  of  dlr«po»ltlon 

of  (be  iSHiiev. 
What    ixKueH  of   fact    are 

triable  b.v  a  jury. 
I.  What  lf<."uea  are  Iriahle  hy 

llie  imllrt. 
Order  for  trial    by  jury,  of 

sjieoiflc  <^uef>tlon»  of  fscl, 

when  uf  riehl. 
Id. ;  when  discretionary. 


B.  Is.suen    defined,   difTerent       J  ST'i.  Trial  of  llie  remoludrr  of 

thn  iF«ffl1A(9, 

974.  Counterolaim  to  tie  deem- 
ed an  action,  within  the 
for«golii(f  sections. 

976.  ImmaierlAl  ifisuea  need 
not  be  trlnd. 

97a.  W  hat  iMvueH  to  he  tried  be- 
fore on  o  judge  ;  roKuIa- 
tion  of  (rial  in  the  an- 
pretno  ('onrl. 

977.  Notice  uf  trial  and  note  of 
iiinue. 

978.  0^derofdl!1po»illonorin- 
[        ilie  TOiirt,  mieast  »  jury  term. 
10.  Order  for  trial    by  jury,  of          979.  Id, ;  when  a  jury  di>e«  not 
I         apeoiflc  <^uef>tlon»  of  fnct,  attend. 

'     '     '  '   ••  pgf|_  Eitlier  party  may  bring  Ih- 

Hue  to  triftl. 
9sl.  Whul  pnpprlnheftirnlfihed 
on  tritkl,  and  by  whom. 

I  063.  Tbo  issues  treated  of  in  this  chapter,  arc  those 

y  which  lire  presented  by  the  pleadings.     An   issue  ariws 

fere  a  fact,  or  a  conclusion   of  UkW,  is  mointiuiied  by  one 

fty   and  controverted  In*  the  other.    Issues  ure  o^  two 

ids  : 

;,  Of  law;  and 

I  Of  fact. 

^  964.  An  isssue  of  law  arises  on  ly  upon  a  demurrer.  An 
He  of  fact  nriiics,  in  either  of  the  followiti«^  cases  : 

'„  Ujion  a  denial,  contained  in  Mir  answer,  of  a  mat/erial 
Cpation  of  the  cotniilitiMt,  or  upcui  an  iillefrulitm,  contained 
tlio  answer,  that  the  defendurit  has  not  .-inBicient  knowl- 
te  or  tnfomiutioii  t<i  fomi  -.i.  belief,  with  respect  to  aiuate- 
i  aUcrrsition  of  the  ooijiiiliiliit. 

i  Upon  a  similar  deiiisd  or  nllesration,  contained  in  the  re- 
k  with  respect  to  a  material  oilegution  of  the  answer. 
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3.  Upon  a  mnteruil  allcgution  of  new  matter,  contsiiiint 
the  uiiswor,  not.  nxjiiiriii}?  a  rojdy  ;  ualcss  an  issue  of  luv 
joiiu'd  therciipori. 

4.  Upon  a  [tuilerisil  allcwutiou  of  new  matter,  ucnitai 
the  reply  ;  unless  iin  is.-iiie  of  law  is  joiuM  thereupon. 

§  965.   [.4mVJ  1H7!(.]    An  is.«iue,  either  of  law  or  of  ft 
must  be  triM  !f<  prescriKted  in  this  chtiptor,  ualcssiti^di: 
of  lis  prescriUeil  in  chuptcr  sixth  of  this  uct. 

§  966.  [.iMrd  1S77.]    Where  im  issue  of  law  andan 
of  fact  arise  in  one  oelioa,  the  issue  of   law  must  be  flrsJ. 
posed  of,  except  as  otherwise  prescribed  in  the  neit  seeti^A 

§  967.  [-lin'fl  1H77.]    A  sepiimte  trial,  between  the  piM 
tiff  and  one  or  more  defemliints,  of  some  or  all  of  the  Issues* 
fact,  or  oiie  trial  of  some  or  nil  of  theis.suesof  law,  or  achuiU!»| 
iu  the  order  of  disposition  of  the  issues,  may  be  direoli'J  tfi 
the  court,,  in  it*  discretion.     Such  a.  diroecioii  iniiy  be  given, 
in  an  order,  made  upon  iiolise  ;  or,  except  wlieroan  uiiiillw 
tion  for  such  an  order  has  been  denied,  it  may  be  given, '" 
the  judge  holding  the  term,  where  those  issues  are  regi  " 
upon  the  calendar  for  trial,  either  with  or  without  the 
of  an  order. 

§  968.  [Am'd  1.S7T.]    Ineaehofthe  followhi^  aoti 
issue  of  fact  must  be  tried  by  a.  jury,  unless  a  jury  tl 
waived,  or  a  reference  is  directed  ; 

lO&N.  Y.  319;  HW  Id-  aw;  IliH.  V,  9Uie  Rep.  .52;  Id. 271;  UN.Y, 
Rep.  dU. 

1.  An  action,  in  which  the  complaint  demands  judgment  d* 
a  sum  of  nuiney  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  lot* 
nuisance ;  or  to  recover  a  chattel 

g  969.  An  issue  of  law,  in  any  action,  and  an  ifisue  of  fix* 
in  iia  action  uot  speciHed  in  the  last  section,  or  wherein  pro- 
vision for  a  trial  by  a  jury  is  not  expressly  made  by  law,  inn* 
be  ti'ied  by  the  court,  unless  a  reference  or  a  jury  triid  i«  di- 
rected. 

§  070.  [Am'dWn.  1691,1892.]  Where  a  party  ia  entilW 
by  the  constitution,  or  by  eipresa  provision  of  lav,  to  I 
tnal  by  a  jury,  of  one  or  more  issues  of  fact,  ia  an  action 
not  specified  ia  secliou  nine  hioudrtd  und  8ixty-eii;bt  of  tiiii 
act,  ha  miiy  apply  upon  notice,  to  the  court  for  an  order,  di- 
recting att  the  tjuestiouB  arising  upon  those  iasnes,  to  bedis- 
tinctJy  and  plainly  stated  for  trial  acoLrdingly.  Upon  tilt 
hearing  of  the  a^iplication,  the  court  m  nst  cause  the  i&snes  tii 
the  trial  of  which,  by  a  jury  the  party  ig  entitled,  to  b«  dis- 
tinctly and  plainly  slat  ed.  The  subsequent  prooeedinga  ftW 
the  lame,  as  whera  questions  arising  upon  the  ifiBnes,  art 
stated  for  trial  by  a  jur? ,  in  a  case  where  neith-r  party  can,, 
AS  of  right,  reqniresuch  a  trial;  except  that  the  finding  oi 
the  jury  upon  such  questions  bo  stated,  ia  c  inclusive  in  the 
action  unless  the  verdict  is  set  aside,  or  a  new 
grunted. 

§  971.  [.-iHL'fJ  1877.]    In  an  action,  where  a  party^ 
entitled,  as  of  right,  to  a  trial  by  a  jury,  the  court  may.  In  ' 
discretion,  upon  the  application  of  either  party,  or  withnul 
application,  direct  tluvt«.n\o  ot  vnove  <.\«e8tions  off.,   '  ; 

upon  the  i.ssiies,  be  tried  V>y  «  jur^,  aiuX-va-iU  cww*  ■ 
thus  to  bo  distmctly  and  \Aii»u^y  sUvV^Atov  Vvvii  .. 
g  ©72,   [Am'dlSn.l    lttVie<vic5\Aona,d!we«iWBa.\ 
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a  jury,  as  prcscribcKl  in  the  lost  two  ncctions,  do  nut  em- 
ice  ill)  the  issues  of  fact  in  the  action,  the  rtnnaiuiit);  iwMjcit 
fact  must  be  tried  by  the  t-onrt,  or  l)y  u  refer&e. 

g  073.  [liep^aUvi  1877.] 

§  074.  lAm'd  1ST7.]  Where  the  defondant  inl#P|).iB«.  a 
imterclaim,  iind  tliiTPuptin  di-iiiuiuls  an  iiflinniil.tvf  jtidir- 
But  against  the  ptaiutifT,  the  miHlcof  tri:il  of  an  iwiue  of  fact, 
isinsr  thereupon.  Is  the  sumo,  as  if  it  anise  in  uii  uction, 
wufrnt  by  the  defendant,  against  the  plaintiff,  for  the  cmit«e 
action  stated  in  the  counterclaim,  and  demanding  the  same 
dginent. 

§  076.  An  issnie,  the  disposition  of  which  is  not  necessary 
I  enable  the  e<  >urt  to  render  the  appn>priute  judf^ent,  ia  not 
quired  to  be  t  ried. 

§  070.  An  issue  of  law,  or  on  issue  of  fact,  trial)Ie  by  a 
try  or  by  the  court,  must  be  tried  at  a  term  held  by  one 
|d|je  only,  except  as  otherwise  prescribed  in  section  two  huii- 
ped  ninety-seven  of  this  act.     In  the  supreme  court,  an  is.suo 

fact,  triable  by  a  jury,  must  be   trit'd  iu  the  circuit  court; ; 

id  an  issue  of  fact,  triable  by  the  court,  or  an  issue  of  law, 
ay  be  tried  in  the  circuit  ourt,  or  at  ii  suecial  term  of  the 
preme  court,  as  preacribed  in  the  <,'oneni.l  rules  of  practice. 

§  ©77.  [.4mVJ  1877,  1883L]    At  any  time  after  the  joinder    j  logi  con- 
is.sue,  an<l  at  least  fourteen  days  before  the  coimueiiceinent    sol.  \rX 
tie  term,  either  party  may  ser\e  a  notice  of  triuL     The    6  Civ.  Pro, 
irty  serving  the  notice  must  file  with  the  clerk  a   uote  of   *-• 
^ue,  stiVtinjj  the  title  of  action,  the  names  of  the  attorneys, 
the  tinio  when  the  liust  pleading  w».s  Kcrved,  the  iKiturc  of  tho 
whether  of  fact  or  of  law;  and  if  an  i.ssuc  of  fact, 
lether  it  is  triulile   by  a  jurv,  or  by  the  ixiurt,  without  a 
y.     Tlienote   of  issue  must  lie   hied   at  least  twelve  days 
ore  the  commi'iiceiueiit  of  the  term.     The  elurk  must  there- 
in enter  the  cause  upou  the  calendar,  according  to  the  date 
the  issue.    The  clerk  must  prepare  the  culeudar  and  have 
necessary  copies  ready  for  distribution  at  lesust  live  days 
.'ore  the  connnencenieiitof  the  teriru    Iu  the  city  aud  county 
.  New  York  aud  iu  the  county  of  Kin^rs,  where  a  party  has 
served  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a  term, 
it  which  the  cause  is  not  tried,  it  i.s  imt  necessary  for  him  to 
lerve  a  new  notice  of  trial,  or  file  a  new  note  of  is.sue  for  a 
(ucceeding  tcnn  ;  a»i<l  the  action  must  remain  on  the  calendar 
atil  it  is  disjK)sed  of. 

■g  078.  [.-Im'd  1877.1    Tlie  issues  on  the  calendar  muHt  be 
Tanged  by  the  clerk,  iu  the  following  order  : 
J,  Issues  of  fact, 
a.  Issues  of  law, 

["Where  a  jury  is  in  attendance,  the  issues  must  he  disposed 
"in  thesameonlcr ;  unless,  for  the  conveiiieuee  iff  parties, 
the  dispatch  of  business,  the  judg-e  holdinj^  the  term  other- 
fee  directs. 

§  O70.  WTiere  a  jury  is  not  in  attendance,  issues  of  law 
ive  a  preference  over  issues  of  fact ;  unless  the  judge  holding 
le  term  otherwise  directs. 


980.  [.4in'(i  1877.]  Either  party,  who  has  served  the 
tice,  may  bringthe  issue  to  trial ;  ana,  in  the  absence  of  tho 
rerse  party,  uiiloss  the  judge  holding  the  term,  for  good 
jse,  otherwise  directs,  may  proceed  with  the  cause,  and 
Ice  a  dismissal  of  the  complaint,  or  a  verdict,  deoi^ou,  or 
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judcmeiit,  as  the  case  requires.  An  inquest,  tor  ■ 
afflflavit  of  tnerits,  caunot  be  titkeu  where  tlie  nnsi 
nod. 

§  981.  Where  tlie  issue  is  brougiit  to  trial  by  tin 
he  must,  furnish  the  ccHirt  with  copies  of  tlie  *suiii 
pleadinp^,  and  of  the  offer,  if  any  has  been  made.  1 
issue  is  l)i-ou>rlit  to  trial  by  the  defen<l;int,  and  til 
does  not  furnish  tbu!>e  papers,  they  must  be  furnial 
defendaut. 

ARTICLE  SECOND. 

The  PijtcK  OF  Trial. 


i  083.  Certain  actions  tn  betrii^d, 

where  the Bubjeyt  thereof 

i8Kil.ual4>d. 
BBS.  Other   aolionn.   whers  tho 

cause  therB(>rBr.iM*«. 
9gi.  Other   actions,   arenrding 

to  the    residence  of  the 

parlies. 
985.  Plaeti   of  trial,   If  proper 

county  not  designatpd. 
$g6.  Defendant    may    demand 
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chnnicepprocM 

roupuD. 
I  987.  When  omtrt 

the  plao-  of  trial 
»SS.  Etr<^cl    of    chau| 

filape  of  triivl.    , 
989.  Effecl    of  Or<le|( 

pl..«ce  of  trial. 
99().  I3:4ue9  of  law, 

able. 
991.  Thisartlcleapjl. 

to  thesiipremi 

S  982.  Each  of  the  following  actions  must  be  ti 
county,  in  which  tho  subject  of  the  action,  or  some 
of,  is  situated  :  an  iietiiin  of  ejectment;  lor  the  p 
real  pti^perty  ;  for  dower  ;  to  foreelase  a  tnortgaf^ 
property,  or  u[xini  a  chiittel  real ;  to  ci>ini>el  tliedet^ 
of  a  claim  to  reiil  pmiierty  ;  forwa.ste;  for  a  nu' 
to  procure  a.  jiidKnieiit,  directing'  a  conveyance  of 
erty  ;  atid  every  other  action  to  recover,  or  to 
iudWnent,  e.stablishiu<,'.  dctemiining,  defiuitijr,  fori 
nulnug,  orotlierwiso  affcolin};,  an  estate,  rig-ht,  tif 
other  interest,  in  real  property,  or  a  ciiattel  real, 
all  tlie  real  property,  to  whicfi  tho  action  relates, 
without  the  Slate,  the  nclion  must  be  tned,  as  pp 
section  nine  hutidred  and  eighty-four  of  this  act» 

S  983,  [.ImVnSTT,  liiiOO,]  An  action  for  cither  t 
lowing:  eause-i,  must  be  tried  in  the  county  where  tiM 
action,  or  some  part  therei>f,  arose, 

1,  To  recover  a  penalty  or  forfeiture,  imposed  b 
except  that  where  tlie  olTenso,  fur  which  it  is  Imi, 
coinniittcd  on  a  lake,  river  Or  other  stream  of  watel 
in  two  or  more  eoufitics,  the  action  may  be  tried  in 
bordering'  on  the  lake,  river  or  stream,  and  nppns 
place,  where  tlio  olTi'nce  was  ^imiiilted.     But  in  a 
where  the  people  of  the  Slate  are  a  parly  to  recovei 
lUty  for  trespiuw   upon  the   lands  of  the  forest  pr 
action  may  be  tried  in  a  county  adjoining  the 
the  cause  of  action  arose. 

3.  Against  a  jjiddic  officer,  or  a  person  specially  1 
to  execute  hi.s  duties,  for  an  act  done,  in  virtue  of'^hq 
for  an  omis.sion  to  perfoi-ni  a  duty,  incident   to   his 
aguinst  a  pci-son,  who  by  the  connnand  or  in  tlie  aii 
lie  officer,  has  done  anything  loucliiiiir  bis  duties. 

3.  To  recover  a  chattel  distrained,  or  dumugcs  fol 
in^  a  chattel. 

§  984.  An  action,  not  .<:pecifled  in  the  liist  t 
mu^  be  tried  in  the  tsounis,  m  viHcli  one  of  the 
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EXCEPTIONS,  ETC. 
ARTICLE  THIRD. 


BxoEPnoDfi,  Cask,  a.sd  Motion  for  a  New  Tbiai.  ; 


I  982.  What  rulings  may  be  ez- 
cepwd  to, 

II9S,  Refuxat  of  court  or  referee, 
to  find  upon  facts  may 
be  exi'epied  lo. 

994.  When  iind  now  exceptions 
may  be  taken,  after 
cloxe  of  trial  l>y  court 
or  referee. 

9B5,  Id.;  (luring  the  trial,  or 
upon  the  trial  by  Jury. 

Dgit.  Kulin)^  excepted  to;  how 
reviewed. 

SftT.  Case,  when  necessary; 
how  made  and  settled. 

998.  Wlieii  appeal,  etc.,  may  be 
heaia  wttimut  a  ca^^e. 

90B.  Motion  for  new  triul  upon 
juduo's  minutes;  ap- 
peal from  order  there- 
upon. 
1000.  When  and  how  exceptions, 
taken  upon  a  jury  trial, 
heard  at  general  term. 


;  lUOl.  Motion   for  new 

general  terin,wh«4 
was  by  court ornefi 

1002.  Wtien    motion    for  j 
trial  to  he  made  i 
clal  terra.   Kestrio 
thereupon. 

lOflS.  Applii-aiion  of  tbiaa 
toiriahofdpecificf 
tiona   by  jury; 
proviHiooii      &PP 
thereto. 

1004.  Motion  lor  new  h« 
after    trial    of 
questions  by  ai 

lOOfi.  Final  judement,  uu 
stayed,  by  motio^ 
new  trial.    Motior 
t)«  heard  afterwan 

1006.  When    exoeplion 

prejudice    motioal 
new  trial. 

10C7.  Notes     of    atenog 

may  be  treated  t*\ 
utes  of  the  judge. 


§  992.  Au  exception  may  be  tiiken  to  the  puling 
couii;  or  of  Ji  referee,  upan  a  (luestioii  of  hiw,  ilrising:  upontl 
triiil  of  an  issue  of  tact.  Exccjjt  tis  prescribed  in  section  ouet  bou- 
sand  une  linutlred  uud  cigbtj'  or  tills  aot,  an  exception  i^ttiinot 
be  taken  ti>  a  niliog,  upon  a  question  of  fuel.  For  the  pr 
poses  of  this  arliule,  a  trial  by  a  jury  is  regurded  as  codudu- 
ing,  until  the  verdict  is  rendered. 

§  993.  ITpon  the  tritd  of  an  i.ssue  of  fact  by  a  rcfere^  or 
ty  the  court,  without  a  jury,  a  refuwd  lu  iniuce  any  ftntiiiu 
ivhutever,  u\K'n  a  nueMtitm  of  fact,  where  a  request  ti*  fltia 
thereupon  13  seitsonably  made  by  eitlier  party,  or  a  Uudiug 
without  any  evidence  teiiditijj;  to  susUiin  it,  is  a  niliug-upona 
question  ollavv,  withia  the  meauiui;  of  the  la.st  section. 
1301).  ¥141.  Id.  iUfi,  133  Id.,  111. 

§  994.  Wliere  an  is.sue  of  fact  is  tried  by  a  referee,  (»rby 

the  court,  wiilioiit  a  jui"y,  ati  exception  to  a  ruling?,  upon  a 
question  of  law,  made  after  the  cnnso  is  llnalli-  submitted 
must  be  taken,  by  tihnf,'  a  imtlee  of  the  exception  in  the  clerk's 
office,  and  serviuj/ a  copy  then-of  upim  liie  attorney  for  the 
adverse  party.  The  cxeeplii.iu  may  be  so  taken,  at  any  tiiu» 
before  tlie  expiration  of  ten  days  after  service,  iiiwn  the  at 
tomey  for  the  exceptant,  of  a  oojiy  of  the  deciisioii  or  the  court, 
or  report  of  the  referee,  and  a  written  notice  of  the  entry  ol 
judginent  therctiixin.  If  the  notice  of  exce|it  ion  is  Hied  twforc 
the  entry  of  tluaf  judgment,  it  must  be  inserted  in  the  judg- 
ment-roll ;  if  nftcrwanls,  it  tnnst  be  nuuexed  to  the  judjpiM 
roll.  In  eitlier  caw,  it  CMtistitutes  a  part  of  the  papers, 
which  an  appeal  inim  the  judgment  must  be  hoard. 

§  995.  In  aoj^  other  q;isc,  au  exe4?ption  must  be  taJfi 
the  tune  when  the  niliug  i.s  made,  unless  it  is  taken  t 
eliatge  giveti  lo  Die  jury  ;  in  which  case,  it  must  be  taki 
fiu-e  the  jury  ha\e  rendered  their  verdict.  It  must,  i 
time  when  it  is  lakeci,  lie  reduced  to  writing  by  the  e« 
ant,  or  entered  iu  the  luiuutea. 


990.   A  ruling,  to  w^iich  an  Cicevtiiaw  \»  \»k«3x,«&fre- 


I.  Mwdisn.]  TW  jadlgB  iiiniiiBig  rt^temthy* 
liieret^ti.  eafterteia  »  MMioa,  owile  mpaaiam 
Tat  Um  sMBe  icroft.  to  set  aaiile  th*  Tcnlict,  or  •  dino- 
_  tke  oomptaint  and  A*ii(  *  aew  UmJ  ll|iali  «X- 
t ;  or  1^*1'— »r—  the  verdict  t*  for  «xi  i  ■■  i  e  or  hwulWrient 
,  oroUierwise  oootranrto  the  evideoee  or  ooatrmrr 
r.  If  aa  appeal  is  takes  irom  the  order  OHtd*  iqpon  tne 
n.  it  muat  oe  heard  apaa  a  case  pnpmred  and  acttlad  in 
ual  manner. 
.Stale  Rep.  aao.  123  NY.  130. 

^OO.  [jlm'd  1877,  1SS2.]    Upon  the  application  of  a 

prbo  baa  taken  one  or  more  exceptions  t"'-"  jixiu*",  pre- 

flht  a  trioJ  by  a  jury,  may  in  his  discretion,  at  any  t  m>e 

|[r  the  same  term,  <iirc<-t  an  order  t"  b^-  ontert-il,  tliut  tlic« 

tfciotiit  »o  takeu  be  li«?;irtl,  in  the  tlrst  m^latiL'i',  at  tlic  ;;<-u- 

erm ;  ami  that  jiitljifini.'nt  be  sus|H.'niii-il  in  tl><>  nu'uii  tune. 

iiy  time  before  the  bearing  of   the  excepLious,  Iho  oriiur 

iM  revoketl,  or  mixlifleJ,  upon  notice,  in  court  or  out  of 

,  by  tlie  judge  who  inade  it  ;  or  it  may  bo  set  ftsidc  for 

jlnrity,  by  the   CiDurt,  ul  iiuy  term   thoroof.     Uiiloss  it  is 

pked  or  set  aside,  the  exceptions  must  be  heanl  uiKin  n 

i  for  a  new  trial,  which  must  be  decided  by  I  he  L'l-iiei-al 

[The  motion  is  deemed  to  have  been  made  when  iho 
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order  was  granted  ;  and  either  party  may  uotic«  it  for  I 
ing  at  the  general  tetxii  upon  the  exceutiiins. 

§   lOOl.  AVhero  the  ducision  t>r  rep«n"t,  rendered  i  _ 
trial  of  an  isisue  of  fact  bv  tlie  cunrt,  without  u  jui-y,  or. 
referee,   directs  an   inteilociitory  judjjiufnt  to  be  enter 
and  further  pi"<)ceedinps  must  be  tuken,  before  theeourt, 
jiid<;e  thoreof,  nr  a   referw,  before  u  liual   judgnaeot  ea 
euteracl  ;  a  incitiou  for  u  new  triul,  ii|mu  one  or  inore 
tioiis,  muy  be  niiiile  ut  tlie  generul   tcrtn,  iii'ter  the  eutr 
the  interlocutory  judgment,  and  before  the  couuiieueeineii 
the  hearing  directed  therein.     The  time  within  vvhicli 
party  must  exceiit,  for  (hat  purpoHe,  to  a  ruling  of  law,  nift 
upon  such  a  trial,  by  the  judf^c  or  the  referee,  uft<.'r  the  ell 
of  the  testimony,  is  ten  duys  after  service  of  u  copy  of  I ' 
cision  or  reiwirt,  and  notice  of  the  enti-y  of  the  interlocuti 
judgment  tlieruiipon. 

§  1002.  lAiiM  18S4,  l.sfNX]    In  a  case  not  speciHediol 
la.st  three  sections,  a  tnotifii  for  a  new  triul   must  in  the  T 
instance  be  heard  aud  decided  ut  the  special  term,  but 
it  is  fimnded   ujxjn  an  allegation  of  error  in  u  fludjnj;of 
or  ruling  uiiou  the  law,  ninde  by  the  jud^te  u[X)n  the  triu 
cannot  be  made  unless  iioticfl  therefor  be  jiiven  before  f 
piration  of  the  tiine  within  which  an  appcul  can  be 
from  the  jiulijmcnt,  and  it  cannnt  be  hearct  at  a  special 
held  by  another  judfte  unless  tlie  jud^e  who  presided  n 
trial  is  dead  <ir  his  term  of  ollleo  has  expired,  or  he  is  discju 
fled  for  uiiy  reason,  or  he  specifically  directa  the  motion  I" 
heard  before  another  Judge.    And  a  trial  by  u  referee  cai 
be  reviewed  by  a  motion  for  a  new  trial  founded  upon 
an  allegiiUon  except  in  a  case  specified  in  the  last  section. 

§  1003.  The  provisions  of  this  article,  relating  to  the  j 
ceedin<fs  to  review  a  trial  by  a  jury,  are  applicable  to  Ihc 
trial,  by  a  jury,  of  one  or  more  speeiHc  questions  of  fact, 
arising-  upon  the  issues,  in  an  action  triable  by  the  court.  But| 
except  in  a  ca.se  specilled  in  .section  nine  hundred  and  sevc 
of  this  act,  a  new  trial  mny  be  praoted,  us  to  some  of 
questions  so  tried,  and  refused  as  to  the  oUicrs  ;  aud  an  ern 
in  the  ndmission  or  exclusion  of  evidence,  or  in  any  other  r 
ing  or  dii'ectioii  of  tlic  judfje,  upon  the  trial,  may,  in  Ihei 
cretitHi  of  tlie  court  which  reviews  it.,  be  disregarded;  if  th 
court  is  of  opinion,  that  suiwtaiitial  justice  does  not  reijuirc 
that  a  new  trial  should  be  granted.  Where  the  judj^e, ' 
pre-sirlcd  at  the  trial,  neither  entertains  u  motion  for  i 
trial,  nor  directs  exceptions,  taken  at  the  trial,  to  be  hear 
the  frcncTid  term,  a  motion  for  a  new  trial  can  be  made* 
at  llie  term,  where  the  motion  for  linal  judgment  is  iiiadt?, 
the  remaining  issues  of  fact  are  tried,  us  the  case  requircsk ' 

§  1004.  In  an  action  triable  by  the  court,  where  a  i 
ence  has  been  made,  U>  report  upon  one  or  more  sjjeeiflcc 
tions  of  fact,  involved  in  the  issue,  a  un'tiou  for  a  new  hep 
may  be  made  at  a  special  term,  ut  luiy  time  before  the  1 
of  a  motion   for  final  jiidicmcnt.,  or  the  trial  of  the  remain 
issues  of  fact.     The  motiim  must  be  iiiude  upon  affidavits.  1 
less  the  court,  or  a  judge  thereof,  directs  a  case  to  be  prep 
ed  luid  settled. 

K.Y.  120.        §  1005.  The  entry  of  final  judgment,  and  the  subsequent 

[jf.y^  sea,    proceedings  to  ct)llect  ov  otherwise  enforce  it,  are  not  stayed 

by  an  cA'ception,  the  prepavu-Uou  or  setU«Hveat  of  a  case,  or 
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tion  for  n  new  trial,  unless  un  order  f<ir  wjch  a  stny  ia 
jired  and  son-wl  ;  and  the  entry,  oMIeclion,  <ir  ot.hereu- 
■ment  of  a  jud^ient  dues  nnt  j>rojiuliee  »  MiilMi>qiieiit 
OIX  f"?r  a  nfw  Iriul.  Where  ii  new  tn.il  is  tjniiiti-<i,  the 
t  may  direct  and  enforce  restitution,  as  where  jiiilg^iwut 
k-ersed  upon  appcuL 

1006.  The  takinpr  of  an  exception,  upon   a  trial   by  a 
.or  the  statement  thereof  in  a  case  as  proscribed  in  this   iMN.YJ 
le,  dctes  not  )>rnjudioe  a  motion   for  a  new  triaL  on   the    *■■?•  "*' 
(id  that  the  verdict  was contiiiry  to  evidence  j  tmt  such    123N.Y.U 
ilion  may  be  made  before  or  after  the  beunnK  of  the 
ption  ;  or,  iq  the  discretion  of  the  court  liefore  whicli  the 
ptiun  is  heard,  at  the  time  of  the  heariu};. 

1007.  [AmM  1883,  ISSt.]  The  notes  of  an  official  steno- 
ihcr,  or  assistant  steiiojirapher,  taken  at  u  trial,  wbea 
ten  out  at  leuj,'th  may  be  treated,  in  the  discretion  of  the 
V,  OH  minutes  of  the  jud^je  upon  tlio  trial  for  the  purpooe* 
his  article.  When,  ny  provision  of  law,  a  justice  of  the 
eme  court  of  this  Slate,  by  his  order,  in  writing,  duly 
red  in  a  county  clerk's  oiflee  in  the  judicial  district  of  said 
Be,  apportions  the  stenographer's  salary  ainon^  the  sev- 
counties  of  said  judicial  district,  or  re<Miirea  the  duplica- 
of  any  atenojrraphic  notes  taken  in  said  judicial  district, 
otice  of  the  aiiplication  for  said  order  shall  Ik- adjudged 
esary  ujjon  any  buard  of  supervis<ji-s  in  said  judicial  di»- 
I,  and  the  liability  for  compensation  for  .such  iH!r\'ioes 
[be  deemed  Used  upon  the  perfurmuace  of  the  work. 

^L  TITLE  II. 

j^f  JHata  irithout  a  jvry. 

WV  trial  by    jury   wiilyed,       |  1017.  Witiica»a«    m«y  b«  lub- 

lK»nn«d. 

1018.  Qeueral   po<rer<)  of  a  ref- 
.arcr  opon  n  trisl. 

1019.  Befereo's    report  ;    when 
he    mailn,    conse- 


actiou  must  be  cried  by 
the  court. 

6.  Tri»l  byjiiry  ;  how  waiv- 
ed. 

0.  Decision  upon  trial  by 
the  court,  wh«u  lo  be 
filed  ;  oonsetiueDce  of 
fHiliire. 

.1.  Beference  by  coDsont ; 
when  nnd  linw  made. 

A,  QualLHcHtjoD  of  the  last 
sectidn. 

^  Oorapulnory  rflferencefor 

fc(he  trial  ot  iwiies ;  in 
what  oaaes  it  may  be 
inad«. 
rooueiiinitts    where    the 
reference  1«  for  trial  of 
port  of  the  isRuex. 
.6.  Compulsory  reTerenne  up- 
on questions  inoident- 
■lly  arising. 
Is,  Beforee  to  be  sworn. 


quenoe  orfnilure. 

1020.  Double  or  other  invreiiaed 

damugRS. 

1021.  Dcoisioo  of  court  or  re- 

port of  referee,    upon 
trial  ijf  demurrer. 
Uy22.  Id.;    npon     trinl    of   the 
whule  isnna  of  fact. 

1023.  Parties  may  require  court 
or  referee  to  tietermlne 

ptirtii-nlar  qUHHtinnn. 

1024.  QfiHiifleaildUB    of   a   ref- 
eree, 

1025.  SeTeral  referees  may  be 

Appointed, 

1026.  Pro<;eedinKH        regulated 

whore  there  are  sever- 
al referees. 


1008.  [.4Fji'dl877.]  In  an  action  triaWe  by  a  jury,  if 
parties  waive  the  trial,  by  a  jurj-,  of  the  issue  of  fact,  the 
on  must  be  tried  by  the  court,  without  a  jury  ;  iinles.s  a 
irence  is  directed,  in  ii  case  pfi»scribed  by  law.  But.  such 
iction,  other  than  to  recover  damages  for  breach  of  a  con- 
st, cannot  be  tried  by  the  court,  without  a  jury,  unless  the 
je,  presiding  at  the  term  where  it  is  brouffht  on  for  triul,' 
Hits  to  such  a  trial.    His  refusal  so  to  usseut  auauls  a  wal- 
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ver,  inade  as  prescribed  in  sutKliviMon  second,  third,  or  fo 
of  the  next  sectioii. 

^  lOOO.  [.IniVi  1877,]  A  party  may  waive  his  right  to 
trial  of  the  issue  of  fact,  by  a  jury,  in  any  of  the  follow] 
modes : 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  liie  clerk  a  written  waiver,  signed  by, 
utt<3niey  for  the  piirty. 

a.  By  au  oral  coii.sent  in  open  court,  entered  in  the  mini 
4.  By  nuiviiiR  the  triul  of  (he  action,  without  a  jury  ;  or, if 
the  advej-so  party  so  till  "Vf.s  it,  by  I'liiliiig  to  claim  a'tnalliy 
a  jury,  before  the  production  of  any  evidence  upon  the  trial 
§  lOlO.  Upcm  a  trial,  by  tlie  court,  of  aa  issue  of  factur 
of  law,  its  deci.sioii,  iu  writing',  must  be  filed,  iu  tlie  olerk's  vf- 
Hce,  within  twenty  days  after  the  final  adjournment  of  the 
term,  where  the  {s.siie  wua  tried-  If  it  is  not  so  tiled,  either 
party  muv  move,  at  a  special  term,  for  a  new  trial  u|>on  that 
ground,  ir  the  aecisiou  has  not  beenliled,  when  the  motion  is 
heard,  the  eoiutuuist  make  an  order  for  a  new  trial,  either 
absolutely,  or  unless  it.  i.s  Hied,  within  a  time  speoiliea  in  tbc 
order.  K  an  order  for  a  new  triul  is  made,  or  a  contingent  o^ 
der  fur  a  new  trial  becomes  absolute,  the  costs  of  the  former 
trial  abide  the  event. 

§  1011.  [.Im'ii  rSTfl.]  Except  in  a  case  specified  in  the 
next  section,  the  wliole  iiwue,  or  any  of  the  issues  m  an  iietioo, 
either  of  fact  or  of  law,  must  be  referred,  n|j<iu  the  ooil^^^uI of 
the  parties,  niunifested  by  a  written  stipulation,  signed  by 
tlieir  iitturneys,  and  tiled  with  the  clerk.  Where  the  stipula- 
tion does  not  niiiiie  the  referee,  he  maybe  desi;rnated  bv  the 
court,  mu  motion  of  either  party.  Where  the  slipuiatioa 
names  the  referee,  the  elerk  nmsb  enter  an  order,  of  course, 
referring  the  issue  or  isswes  for  triul,  1  n  that'person  only.  If 
the  referee  named  in  a  stipuliitiou  refuses  t« serve,  or  if  u  ntrw 
trial  of  ill)  action  tried  by  a  referee  so  muned  is  granted,  the 
court  must  ap(x)itit  another  referee,  unless  the  stipulation  ex- 
pressly provides  otherwise, 

§  1012.  But  a  reference  sluill  not  bo  made,  of  course, 
upi^n  the  c«^nsent  of  the  parties,  iu  an  action  to  annul  the  mar- 
inade, or  for  a  divorce  or  a  separation  ;  or  an  action  :.  ' 
corporation,  to  obtain  a  dissolution  theietif,  the  aj>p 
of  a  receivcrof  itspropertv,  orthc  distribution  of  its  j' 
unless  it  is  brilliant  by  tlio  Altoi-ney-Gcnei-jd;  or  an  in.tU)U 
■wherein  a  defendant,  to  Kt  ntteHed  py  the  result  «>f  the  triul, 
is  an  iufuut.     In  a  Ciise  specilled  in  this  section,  whor?  the 
ties  consent  to  a  reference,  the  court  maj',  in  its  disci 
grunt  or  refuse  a  reference  ;  and,  where  a  reference  is 
ted,  the  court  must  designate  the  referee. 

g  1013.  The  court,  may,  of  its  own  motion,  or  Upon  tl 
plication  of  cither  piirty,  without  the  consent  of  the  othei,  ^ 
rect  a  trinl  of  the  is.sues  of  fact,  by  a  referee,  where  the  tml 
will  rctiuirc  the  examination  of  a  iona  ncctmut,  on  eithe 
luid  will  not  re«juirc  the  decision  of  ditlicuU  questions  oC 
In  an  action,  triable  by  I  he  court,  without  a  jury,  a  rcf 
mny  be  nrude,   as  prescribed  iu   this  s^ection,    to  dceid 
whole  is.sue,  or  any  of  the  is-sues;  or  to  report.  tJie  refi 
findiiitc,  upon  one  ur  more  specific  tjuestious  of  fact,  iuv 
in  the  issue. 

§  1014.  Where  u  refercaoe  is  made,  as  prescribed  inUw., 


UL'LUIU    I 

iie  triul, 

bejgy 

er^^H 

ith^H 
;her?^n 


Inst  section,  to  report  ujxin  ns|ici-itl<'i|iip-Ktl<in  ft  i  •  <"(l 

in  tlif  is-siie.  and  llit'  iletiniiiiniiti'Hi  of  i>iu'  ••!  Ul^  n"* 

is  iiecessjirv.  iu  order  U>  eua-ble  tlic  >:vuvt.  to  niil  ^  ^  ;  '  "li 
iftey  must  "be  tried,  cillier  t)cff>re  i>r  uflcr  III"  iilnix  i>l  llii«  ri'- 
port.,  us  the  court  direclx  and  either  by  ii  i»ry,  nr  liy  Hi"  ciiiirt, 
Urithout  u  jury  as  the  case  requires.  Where  lliey  urc  Irlrd  by 
a  jury,  upplioiition  for  judg^iieut  must  t>e  uiadc  u|Hin  llii"  vpr- 
^ict  and  the  rejiort. 

^  1015.  Tfie  court  may  likcwi.se.  of  its  own  iiioUiiit.  or  ?,/""•  ''"' 

llpcm  the  applieution  of  either  purty,  without  the  e'>ii>«Mtti>M,h«  |^  ' ^^^^^     » 

Mher,  direct  n  refert>ncc   to   tiii<u  lui  ucciniut,  iind   re|x>rt  Ui  (•    _.,^|  ."  j,|^ 

tlie  court  thereon,  either  with  or  withiHit  the  t<'«llin"'ny,  i<fl«T  no, 

!iiterl<HJUti)rj  or  flnid  judjnuctit,  or  where  it  iiecfwury  to  iln  :)»  lliin,  (Vt, 

■o,  frir  the  lufnrmution  of  the  court;  iind   ulw>  to  deterriilnn  liMH  ».6tl9 
And  report  upon  a.  <jiie!ttion  of  fact,  itrisinjj  in  uny  ntiiife  of  Iho 
action,  u{)(m  a  motion,  or  otherwise,  except  upon  the  pleiid- 
Jugs. 

^  1016.  A  referee,  appointed  as  prescribed  in  either  o(  jo  puiy  u. 
the  forejroinsT  sections  of  this  title,  must,  before  priK-eedinn  to  j^^  jj  y  iJi 
bear  the  testimony,  be  sworn  fuithfully  uud  fiiiiJy  lo  try  the 
ksues,  or  to  detenniue  the  questions  referred  to  hiin,  iii«  tlie 
case  rwiiiires,  uud  lo  make  a  just  und  true  rt'|)ort,  iiccordiuty 
to  the  best  of  his  understundfng.  The  oath  may  be  udmliiif*- 
lered  by  an  officer  specified  in  section  eiglit  Iiundre<l  und  forty- 
bwo  of  this  act.  But  where  all  the  piirt  ios,  whose  interent*  wdl 
be  afTcct*>d  by  the  result,  are  of  ime,  and  present,  in  iwraon 
Br  by  attorney,  they  may  e.xpres.sly  waive  the  referee's  oath. 
the  Vuiver  may  be  made  by  writlen  stipulation,  or  orally.  If 
II  is  oriil,  it  must  be  euleretl  iu  the  referee's  niiuutcx. 

^  1017.  A  witness  may  be  subpoenaed  to  attend  \n^(nre  a 
releree,  appointed  as  prescribed  in  either  of  the  forejioinSr  »ec- 
tionsof  this  title,  to  testify,  aud,  in  u  prop«-r  case,  to  brin); 
with  him  :i  book,  d<.>cujDe[it,  or  other  pui^r,  as  upon  u  triul  by 
the  court. 

§   1018.  The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  (f.^  v  •»9» 
Bn  issue  of  law,  must  lie  brought  on  upon  like  notice,  and  con-   gnHun  anh- 
ducted  in  like  manner,  and  the  ])ui)ers  to  be  furnished  there-  ;iij  ],j,  s'jj,  * 

ipon  are  the  same,  and  are  funiishc<l  in  like  maimer,  a.s  where   u  Civ.  Pro. 

ilie  ttn'al  is  bj'  the  court,  without  a  jury.     Tlie  referee  exerci-   Si. 

»s,  upon  siic-h  atrial,  the  sunie  power  as  the  court,  to  grant 

djoiinimeuts,  to  preserve  order,  and  to  punish  the  vioration 
thereof.     Upon  the  trial  of  an  issue  of  fact,  the  referee  exer- 

sises  also  the  same  iK>wcr  as  the  court,  lo  allow  anicndmeuts 
to  the  .summons,  or  to  the  pleadin>;s ;  to  compel  the  attendance 
bf  a  witness  by  attachment ;  and  to  punish  a  witness  for  a 
contempt  of  ccJurt.,  for  tion-attendanee,  or  refusal  to  be  sworn, 
or  to  testify.  Upon  the  trialof  an  is-suoof  law,  the  referee  ex- 
ercises the  same  power  as  the  court,  to  i)ermit  a  party  in  fault 
Jo  plead  anew  or  amend  ;  to  direct  the  action  t-fj  be  divided 
tilito  two  or  more  actions ;  to  award  costs,  and  otherwise  to 
jljisposeof  any  question,  arising  U])onthe  decision  of  the  issue 
ferred  to  him.  The  iJoweiTi,  conferred  by  this  section,  are 
:ercised  in  like  inuoucr,  and  ui«iii  like  tenu.s,  as  similar  pow- 

rs  are  exercised  by  the  court,  upon  a  trial. 

§   1019.  MmWi.SSS.]    Upon  the  trial  by  a  referee,  of  an 

is.siu*  of  fact,  or  an  issue  of  law,  or  where  a  reference  is  made  ,'?  ■'""•^t^J 

a.s  jire.serilied  in  section  one  thousand  and  iifteeii  "f  this  act,  ^u'-' 

the  referee's  written  report  must  be  either  Hied  with  the  jjj. 

'  ^Jerk,  or  delivered  to  tne  attorney  for  one  of  the  parties,  v^ 
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wirbia  sixty  days  frnm  the  time  wheu  the  cause  or  mfttl 
Hoally  8ubmitt€<1,  otlicnvise  either  pfti-ty  may,  before 
filed  or  clclivere«l,  sei-ve  jj  ni>Ucc  upon  the  attoruey  fo 
iiilvei"so  party,  thai  he  eleets  to  end  the  roforeiiee."  In 
u.  piuse  the  uetlon  must  thenceforth  proceed  lus  if  the  r 
eti«e  had  iiot  been  direeteU,  iind  tlie  referee  is  not  cntitl 
any  fees. 

§   1020.  Where  the  double,   treble,   or   other  incn 
dumages  are  given  by  stutute,  the  deciwou  ot  the  court,  <: 
report  of  the   referee,   must  specify  the  sum  awarde 
single  dumages,  and  direct  judgment  for  the  increased 
ages. 

§  1021.  r.-ljM'd!  1870.]  Tlie  decjsion-of  the  court,  o 
report  of  a  referee,  |ijk>u  the  Iritil  of  a  demurrer,  must  ( 
the  fhiul  or  iiiterloeuturv  judgment  to  be  entered  tlierei 
Wliei'e  it  directs  uii  iiiterlucutory  judgment,  with  leave  t 
party  in  fault  to  plead  anew  or  uuieud,  or  penniltini 
action  to  be  (iivided  into  I  wo  or  more  actions,  and  no 
issue  rcmiiiiis  to  be  disp»>scd  of,  it  may  also  direct  the 
judgtiK'ut  to  be  entered  if  the  party  in  fauit  fails  to  cc 
with  any  of  the  diitetioiis  given  or  terms  imposed. 

§  1022.  [.tiii'rf  1S77.]  The  decision  of  the  court,  o 
report  of  the  referee,  uijou  tlie  trial  of  the  ^vhole  is.snc  of 
must  stale  sepuiately  tlie  facts  found,  and  the  com'lusi< 
law  ;  and  it  must  direct  the  judgment,  l>  be  euleredl 
upon.  In  an  action  wliere  the  costs  are  in  the  tliscrct: 
the  court,  the  decision  or  report  must  award  or  deny  ( 
and,  it  it  awards  c<5sts,  it  must  designate  the  pui'ty  to> 
costs,  t^j  be  taxed,  ai'C  awarded. 

g  1023.  Before  the  cau.<!e  is  finally  submitted  to  the 
or  tlie  referet',  or  within  such  time  afterwards,  and  befol 
decision  or  report  is  rendered,  as  the  court  or  referee  ill 
the  attorney  for  either  pari  v  may  .submit,  in  writing,  a  I 
ment  of  the  facts,  which  fie  deems  established  bj'  th 
dence,  and  of  the  ruliags  upon  questions  of  law,  wlii 
desires  the  court  or  the  referee  to  make.  The  statement 
be  in  the  form  of  distinct  propositions  of  law,  or  of  fai 
b<)(h,  separately  stated  ;  each  of  which  must  bo  nuoil 
and  so  prejiared,  with  respect  to  its  length,  and  the  sii 
and  phraseology  thereof,  that  the  court  or  refei-ee  maj 
veniently  pass  upon  it.  At  or  befrire  the  time,  when  tl 
cisioa  or  report  is  rendered,  the  court  or  the  rcfereo 
note,  in  the  margin  of  the  statement,  the  luuuner  in  ^ 
eacli  [iroposition  ha-i  been  disposed  of,  and  must  either  fl 
return  to  the  attorney,  the  statement  thus  noted  ;  but  au 
si^in  so  to  do  docs  not  affect  the  validity  of  the  decision  c 
port. 

g  1024.  A  referee,  appointed  by  the  court,  must  be 
from  all  just  objections ;  and  no  person  shall  be  so  appoi 
to  whom  all  the  paiTies  object,  e.tcepl  in  an  action  t*;  an 
marriage,  or  for  a  divorce,  or  a  separation.  A  judge  c 
be  appointed  a  referee,  in  au  nctiou  bn>ught  in  the  con 
which  ho  is  a  judge,  except  by  the  written  consent  o 
parties  ;  and  in  that  case  he  cannot  receive  auiy  compenn 
as  referee. 

^  1025.  Where  the  court  is  authorized  to  tippoiut  \ 
eree,  it  may,  in  its  discretion,  appoint  either  one  or  i 
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55  1027.  In  order  to  be  qualified  to  serve,  as  a  trial  juror, 

I  a  court  of  recoiM,  a  person  must  be : 

1.  A  tnikle  citizen  of  toe  United  States,  and  a  reiideiit  of  the 
Dunty. 

%  Not  less  than  twenty-one,  or  naore  than  nzty  years  of 
ie. 

3.  Assessed,  for  personal  property,  Ijelonpint;  to  him,  in  hia 
Wrn  right,  ti»  the  amount  of  two  hundred  au'l  fifty  dollars :  or 
he  owner  of  a  freehold  eiilate  in  reul  proptfrtv,  situated  in 
be  county,  helong'inf;  U>  him  in  his  own  right,  of' the  value  of 
4je  hun<lred  and  Bfty  dollars  ;  or  the  husband  of  a  woman 
irho  is  the  owner  of  alike  freehold  estate,  belonging  to  her,  in 

er  own  right. 

4.  In  the  possession  of  bis  natural  faculties,  and  not  infirm 
•  decrepit. 

5.  Free  from  all  legal  exceptions ;  of  fair  character ;  of  ap- 
roved  integrity  ;  oi  sound  judgment ;  and  well  informed. 

§  1028.  But  a  pertMJti  who  w)\s  a-ssessed,  on  the  last  assess- 
Vroll  of  the  town,  for  land  in  his  jio.sse>siou,  huld  under  u 
let  for  the  purcliiiiio  thereof,  upou  which  jniprovcments, 

i  by  him,  have  biH'n  made,  to  the  value  of  one  hundred 

nd  fifty  dollars,  is  qualitied  to  sei-ve  asu  trial  juror,  siltliough 
X  does' not  jxissess  either  of  the  qualificntioussppiiilied  in  su"b- 
j vision  third  of  the  last  section,  if  he  is  qualified  in  every 
tbor  respect. 
%  1029.  Each  of  the  following  officers  ia  disqualiiied  to 
re  as  a  trial  juror : 


i 
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1.  The  (Jovemor  ;  the  Lieutenant-Governor  ;  the  Governor"! 
private  secretury. 

2.  The  Secretary  of  State  ;  the  Comptroller  ;  the  Stnt« 
Treasurer  ;  the  Attorney-tieneral ;  the  State  Eugnueer  aud 
Surveyor  ;  a  Canal  Conimiissioner ;  an  Inspector  of  St  iite  Pris- 
ons ;  a  Ciinn!  Appraiser:  the  Rupi-rintendaut  i>f  Piibho  It  ~ 
stnietion  ;  the  Superititemlent  of  the  Bank  Department ;  th 
Superintendent  of  the  Insurance  Department  ;  and  thedepul; 
of  each  oflloer,  speeified  iu  this  subcli vision. 

3.  A  member  of  the  Letjisluture,  during  the  session  of  tlM 
house,  of  which  he  is  u  member. 

4.  A  judije  ot  a  court  of  record,  or  a  surrogate. 

5.  A  sheriff,  uuder-sherilT,  or  deputy-sheriff. 

6.  The  clerk  or  depuly-clerli  of  a  court  of  record 

g  103O.  [Am'd  18Ti>,  IS*},  1890.]  Each  of  the  followitlg 
persons,  although  qualified,  is  entitled  to  cxemptiou  from  ser- 
vice as  ;v  trial  juror,  uixm  his  eluimiiig  exemption  thercfrem ; 

I.  A  elorpyman,  or  si  miui.ster  of  jtuy  religion  officiating  a* 
such,  ami  nut  following  any  other  calling. 

Sj.  A  resident  otlicer  of,  or  an  attendant,  assistant,  teacher, 
or  other  person  actually  employed  in  a  State  asylum  for  lun»- 
ties,  idiots  or  habitual  druukai-ds. 

S.  The  o^ent  or  warden  of  u  State  prison,  the  keeper  of  a 
coimty  jail,  or  a  [lerson  actually  employed  in  a  State  prison 
or  county  jail. 

■}.  A  practieiii<,'  pliysioian  or  surgeon,  having  patients  re 
(juiring  his  daily  professional  attention,  and  a  licensed  phur- 
macist  actaitUy  engaged  in  bis  profession  as  a  means  of  hveli- 
hood. 

5.  An  attorney  or  counselor  at  law  regularly  engaged  in  the 
practice  of  the  law  as  ii  means  of  livelihood. 

ti.  A  professor  or  teaciier  itt  a  college  or  academj'. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen, 
woolen  or  iron  manufacturing  company,  oy  the  year,  mouth 
or  season.  ■ 

8.  A  .superintendent,  ongineer,  or  collector  on  a  canal,  auth- 
orized by  the  law  of  the  State,  which  is  actually  conslnirt- 
ed  and  navigated- 

i).  A  miiater  engineer,  as.sistaut  engineer,  or  fireman,  actu- 
ally eiH|jloyed  upjii  a  steam  vessel,  uialciug  regular  trips. 

10.  A  superiiiteudeuts  conductor,  or  engineer,  cmployt^d  hv 
arailroad  company,  other  tbim  a  street  railroad  ctimp.i;' 
an  operator  or  a.sslstai)t  operator,  employed  by  a  teU^ 
cnraf3any,  who  is  actually  doing  duty  in  au  office,  or  nlmi);  ilm- 
ruitrtiad  or  telegraph  line  of  the  coinpuny,  by  which  he  is  em- 
ployed. 

II.  An  olllcer,  non-comniis.sinued  offleer,  musician  or  private 
of  the  tialiotiul  guard  of  the  State,  perfoniiing  military  dutv, 
or  a  person  who  hii.s  been  honorably  discharged  from  the 
national  gtiard,  after  Ave  years  service  in  either  capacity. 

13.  A  person  wiio  Iuls  been  honorably  disehargcfl  from  the 
military  forces  of  the  State,  after  seven  years  faithful  service 
therein.     But  in  order  to  entitle  a  person  to  cvcmption,  under 
this  subdivision,  his  service  must  hn  ve  been  performed  liefore 
the  twenty-third  <lay  of  .4 pril,  eighteen  hundred  and  sixty- 
two,  either  a.s  a  general  or  slaff-offlcer,  or  ns  on  officer,  n-Mi- 
oommissioned  offleer,  mustoi'iin  or  private  in  a  uniform.  '  '    • 
tivlion,    company   or   triHip  ol'  the  militia  of  the  Stai' 
armed,  uniformed  and  ctjuipped  according  to  law ;  oi  .•  ; 
tion  tlicrvot.  during  thut  penod  ^acLitt  that  capacity,  luid'liiv 
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Where  a  person  is  dischtirgecl,  for  eitherof  the  causes  s|« 
fieri  in  tliisi  seeliou,  the  clerk  musL  tleslroy  the  ballot,  contalfl 
ing  his  tiaine. 

■^  1033.  Upon  satisfactory  proof  of  the  facts,  a  court,  at 
the  term  to  which  a  person  is  returned  as  a  trial  juror,  mu"^ 
excuse  liiui  from  sen'int;  durittg  l.lie  whole,  or  a  portion  of  ( 
term,  in  either  of  the  fnllowitis  ciises: 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any  otlie? 
civil  offlce,  the  duties  of  which  are,  at  the  time,  iiiconsi»teut 
with  his  attcnditnce  us  ii  juror. 

2.  Where  he  in  a  teacher  in  a  school,  actually  employed  and 
serving  us  such. 

3.  \rhere,  for  any  oilier  reason,  the  interests  of  the  public, 
or  of  the  juror,  will  be  aiaterially  injured  by  his  tLlteudauee  ; 
or  Ilia  own  health,  or  the  heullh  of  a  member  of  his  family, 
retjuires  his  absence  ;  or  he  is  tempoHirily  incupacituted,  for 
anv  reason,  from  properly  ilischarKios  the  duties  of  u  juror. 

Where  a  persHju  is  exeeused,  in  eillier  of  the  cases  speeilied 
in  tlijs  section,  the  ballot,  containiutc  his  name,  must  bo  re- 
turned to  the  box  h\mi  which  it  was  taken. 

§   1034.  Section  ten  hundred  and  twenty-nine  of  this  act 
applies  throughout  the  State.    The  remainder  of  this  article 
doe.s  not  apply  to  the  city  and  county  of  New  York,  or 
of  Kings. 
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ARTICLE  SECOND. 


Mode  of  relectino,  bhaweno,  ajto  pbocurino  the  Attbb 
ANCK  OF  Trial  Jukor-s,  in  ordi.vaet  Cases. 


I  loss.  Certain  town  officers  to 
make  lisla  of  trial 
Itirors, 

1036.  Nam«a    of  jiiror.-i     to    be 

taken  from  aiscsamont- 
roll. 

1037.  Iiuplicate  jiirr>r  lists  to  be 

inaiie  nnd  f\\«A. 

1038.  Couniyolerk  tomukeand 

deposit  bnllolji. 

1039.  County  clerk   to  destroy 

43ld  ifallutH. 

1040.  Jurors    bo    rptiimei)     to 

serve  for  three  yeare. 
IMl.  WarilH  ofnertniti  oUiea  to 

lie    cuDBldered    towns, 

etc. 
1012.  When    and     how    many 

Jurors,    for     eoiirt.i    o( 

record,  to  lie  drawn. 
IMX  Notice  rvl  rirnwi  1115. 

1044.  Sherilf  and  con  my  judge 

10  Htteri'i  <lr!>wln({. 

1045.  Sheriff  or  coiuiiy  JiuIkc, 

not  appHnritig,  to  be 
BRnln  notified,  etc. 

1046.  Certnin  offlcerH  require"! 

to  be  present  at  ilraw- 
ing. 

1047.  Mode  of  drawing  jnrora; 

minute  of  drawing :  list 
to  ba  delivered  lo  »her- 
iff. 

1048.  Sheriff  to    nriilfy  jurors 

and  msUb  return. 
1<MS.  Applicants  lu  be  furnUh- 


bd  with  copiek  of  Ji 

llStfi. 

i  1050.  Names  of  Jurors  who  have 
served,  to  be  kept  la 
sepnrftte  box. 

1051.  Jurors  10  be   drawn  from 

that  box  when  first  box 
is  exhausted. 

1052.  A  third  jury  box  to    be 

kept. 

1053.  When  old  balloU  th 

to  i'fc  destroyed, 
new  imllnts  deposili 

1054.  Jurors  when  to  be  dra' 

from  third  Ijox. 

1055.  How  Munh  jurore  to  tte  no- 

tified. 

1056.  Justice  of  Supreme  Coi 

or  county  UKine, 
order  drawing  of 
tional  jurors. 

1067.  Proceedings   upon 
order, 

10.W.  For  wliat  courts,  and  by 
whom,  additional  ju- 
rors may  be  ordered 

1059.  How  siioh  additional 

rors  drawn  and  notL^ 

1060.  Power  of  county  judge,^ 

to  Attendance  of  Jiirt ' 

1061.  Powers  of  deputy  cou 

elerk,    und  „'r    ihia 
tinle. 

1062.  Thissrticle  notappIieaMe 

10  New  Yorkand  KInj 
counties. 


I'D    pe 

,'si;S 

draM^^ 
be  no- 

i 

nd  by      I 

ju- 
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P  1035.  The  aipervisor,  town  clerk  and  assessors  of  each 
town,  must  meet  on  tli«  Mrst  Monday  of  July,  in  the  ytnir  one 
thousand  eight  huticlred  iind  scvcutv-eitrht,  and  in  each  thir<l 
yeiir  thereiifter.  i>t  n  place  within  the  t<iwn,  u|>]^jnited  by  (he 
supervisor  ;  ur,  in  c«;«?  of  bus  aljsetice,  cir  uf  a  vacanev  in  his 
oince,  by  the  town  clerk  ;  for  the  jiiir^wse  of  Tiiakinjf  a  list  of 
persons  to  serve  as  trial  juror<,  for  the  then  ensuini;  three 
years.  If  they  full  to  meet,  on  the  day  speoitied  in  this  sec- 
tion, they  must  meet  as  soon  thereafter,  as  jiracticuble. 

g  1036.  r.liM'd  1ST7.]  At  the  meetiiiK,  specified  in  the 
last  sectioa,  the  offlcens  present  must  select,  from  the  last 
assessmout-roll  of  the  town,  and  make  u  list  of,  the  names  of 
nil  persons,  whom  they  believe  to  be  qunlifled  to  serve  as  trial 
jurors,  as  prescribed  in  the  last  article. 

§  1037.  Duplicate  lists  of  the  nntnes  of  the  persons  so 
selected,  .showing  the  place  of  residence,  and  other  proper  ad- 
ditions, of  each  of  them,  as  far  ils  tbusc  particuiiifs  can  be 
conveniently  a-scerlaiiied,  must  be  m;ide  out,  and  siffued  by 
the  officers,  or  a  majority  of  them.  Within  ten  days  after  the 
meeting,  one  of  the  lists  must  be  trunsniitted.  by  thos<?  of- 
ficers, to  the  ctMiiitv  clerk,  and  filed  by  hitn;  and  the  other 
must  be  filed  with  the  town  clerk. 

g  1038.  On  the  fli-st  Monday  of  Aup-ist,  after  the  lists 
have  been  tnui.siriitted  to  him,  the  county  tierk  nui.st  preptire 
suitable  baJlut*,  l>y  writing  the  name  of  ciioli  |)er.st)U  thus 
selected,  as  contained  iti  tlie  lists,  with  his  place  ol  residence, 
and  other  additions  on  ii  .separate  piece  of  paper.  The  bal- 
lots must  be  uuitorm,  as  nearly  as  may  be,  in  appeuruncc ; 
and  the  clerk  must  depo.sit  iheui  in  the  IkTa,  kept  for  that  pur- 
pose. 

g  1039,  [.4mVf  1KS<).]  Before  depositinfr  the  ballots  the 
county  clerk  must  iJestrov  eae.U  ballot  reinaininjjr  iu  either  of 
the  boxes  kept  by  him  and  containiiifr  the  iiaine  at  a  resident 
of  a  town  for  wEiieb  ii  new  list  ha.s  been  triiiisiiiitted.  If  for 
aiiy  reas<in  the  list  fiDni  u  town  is  not  reeeued  by  the  county 
clerk  by  the  Hrst  Monday  of  August,  he  shall  give  iiniuediate 
notice  thereof  tu  the  town  clerk,  and  it  must  be  trunsniitted 
as  stM>n  thereafter  ns  practicable  ;  and  if  after  the  same  in  re- 
ceived by  the  county  clerk  it  liLkS  been  or  shuU  Ix'  lost  or  des- 
troyed, he  must  forthwith  jrive  notice  thereof  to  the  town 
clerk,  and  a  copy  of  the  duplicate  list  on  lile  in  the  town 
clerk's  offlce^  certitled  by  him  to  be  et>rrect,  or  if  that  dupli- 
cate is  also  lost  or  destroyed,  or  cannot  be  found,  a  new  list 
to  be  made  forthwith,  us  prescribed  for  tmikinf;  tlip  oripnal 
list,  must  be  transmitter]  to  the  county  clerk  ns  soon  there- 
after as  practicable  ;  and  Llie  eoiinly  clerk  must  jirepare  new 
ball»l~s,  and  destroy  the  old  bulloLs,  coiitaiiiiii{?  the  names  of 
residents  of  that  town  immediately  after  the  receipt  by  hitn 
of  the  list  therefrom. 

§  1040.  Each  pei-son.  whose  name  is  contained  in  a  list, 
so  transmitted,  must,  unless  he  is  excused  or  discharged, 
serve,  as  a  trial  juror,  for  three  years  fn^m  the  fli-st  Monday 
of  August  of  that  year,  and  thereaftei-  until  another  ILst,  froiii 
his  town,  is  received  and  lileil. 

§  1041.  lAi)M  1,S7T,  1881.]  Each  ward  of  the  city  of 
Utica  IS  considered  a  town  lor  the  purposes  of  this  article  ; 
and  the  supei-visor  and  assessor  of  that  ward  must  execute 
the  duties  of  the  supervisor,  town  clerk,  and  assessors  of  a 
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town,  as  prescribed  in  the  frvreKoing-  sections  of  tilt! 
except  tliiit  ;Kl(ijiIic;ite  of  the  list,  of  jiirofs  raude 
must  be  lilcd  in  line  office  of  the  clerk  of  the  city.  In 
of  Albany  Ihc  reciircler  of  snirl  cily  shiiM  perform  th 
impoRiMl  by  this  title  uixni  the  sujjcrvisnr,  town  cl 
asseswnrs  of  towiia.  In  Albany  coiiiilyj  grund  jun 
hereafter  be  rlruwu  friitii  the  box  eontaininetthe  nRm^ 
jurors  selected  for  said  county  in  the  sume  manner 
jurors,  and  hereafter  no  separate  list  of  prand  jurors 
prepared  for  said  county.  lu  each  of  the  otlier  citie 
State  the  like  duties  iiiiist  be  performed  by  the  oflJc 
in  the  manner  prescribed  by  law.  A  city,  wherein 
more  assessors  are  elected  for  the  entii-e  cjty,  is  cons 
town  for  the  piirjwses  of  this  article,  except  wnere  th< 
who  are  to  perform  the  duties  of  the  supervisor,  town 
assessor,  as  prescribed  in  this  article,  are  specially  d«i 
by  law. 

§  1042.  On  a  day,  designated  by  the  county  c' 
less  thau  fourteeu,  nor  more  than  twenty  days,  be: 
day  uppoiuted  for  holding  each  term  of  the  circuit  & 
of  the  court  of  oyer  ami  tenjiiiicr,  where  a  circuit  cou 
appointed  to  be  iiciil  at  the  same  lime  ;  or  of  the  count 
except  a  tei-m  dcsig-natcd  for  the  licurinK  and  dccisio 
tions,  and  trial  and  other  proceedin<;s,  without  a  joi 
the  court  of  sessions,  whore  a  lenn  of  the  county  ooii 
appointed  to  be  held  nt  the  same  time  ;  <ir  of  a  mi 
rt>cordci"'s  court,  nt  which  issues  are  triable  by  a  jur; 
the  day  to  which  the  drawing  is  adjourned,  as  presi 
sectiou  one  thousand  and  forty-Bve  of  this  act,  the 
the  county,  in  which  the  term  is  to  be  held,  must  draw  tl 
of  Ihirty-si.\  pei-sons,  and  uiiy  additional  number,  ord 
cordiiitj  to  law,  to  .serve  as  trial  jnroi-s  at  [he  term.  ' 

g  1043.  At  least  six  days  before  the  drawing,  tbi 
clerk  must  publish  a  notice  thereof,  in  a  iiewspaper  p 
in  the  county,  if  then?  is  one;  or,  if  there  is  none,  tie  m 
a  notice  thereof,  on  (lie  outer  door  of  the  building,  w 
term,  for  which  tlio  jurors  arc  to  he  drawn,  is  appoint 
belli.  He  must  also,  iit  least  three  days  before  the 
pointed  for  the  druwiufr,  cause  notice  thereof  to  h 
upon  the  sherjfT  of  the  connty,  and  upon  the  county  j 
in  case  of  his  ubscucc,  upon  the  special  county  jud')!e 
county  where  there  is  uo  special  c»unty  judge,  upon  i 
of  sessions. 

§  1044.  At  the  time  so  appointed,  the  sherifl 
county,  or  his  uiidcr-shcrilf,  and  tlie  county  judge,  or, 
has  been  serveil  upon  suiDtljer  officer,  in  tJie  at»ienc 
latter,  as  prescribed  ui  the  last  section,  eilher  the 
judRB,  or  that  officer,  or  both,  must  attend  at  the  clerl 
of  tne  county,  to  v\itucss  the  drawing  of  the  jurors. 

§  1045.  If  the  shcrifT  or  uiider-sherilf,  and  eit 
county  judtfc,  or.  in  a  case  six'cifled  in  the  last  sec 
officer  m  iilace  of  the  county  iiidge,  do  not  appear,  t 
must  adjourn  the  drawiiipoif  the  jurors  to  the  ne 
Thereupm,  the  clerk  must  forthwith  cause  to  be  serv 
the  absent  shenlf  or  county  judge,  or  two  or  more  ' 
the  peace  of  the  county,  notice  to  attend  the  dr 
adjourned  day. 

S  1046    If  the  sherifT  or  under-slieriff,  and  ■■ 

judge,  or  if  the  shoritT,  uader-sberiit,  or  county  Jd 
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lore  Ju 
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Mtlier  with  two  iiLst.ices  of  llu>  iteaoo  of  tin'  ivwiiity,  np|ieitr  at 
the  adjiHwiifil  .fiiy.  hiil  iiol  iitli>-r»visf,  the  rlerli  must  pit)- 
ceed,  in  the  presence  of  the  otfli-ei-s  bu  upin-ariti;;,  U>  Uriiw  tlie 
jurors. 

§   1047.  The  dmwinjttntist  be  cQndii>.'|ecl  as  followfi  : 

1.  The  clerk  must  shake  the  box  coutoiniu);  the  buliots,  sn  as 
thoroughly  to  mix  tlicni. 

2.  He  must  tht'n,  without  seeiiip  thf  mimr  conluiiifd  in  uny 
ballot,  publicly  draw  o\it  of  the  bux  one  Imllut ;  and  cnntiuue 
to  draw,  in  lite  niKiiner,  one  ballot  ut  u  time,  until  the  re- 
quiHi'te  numlH'r  has  bet'U  drawn. 

4.  A  minute  of  tho  dniwinir  must  be  kept,  hy  one  i>f  the  afr 
tending  offlrers,  in  which  must  bo  entered  the  nanje  cxiDtained 
in  each  bulint  drawn,  before  unother  biiliot  is  druWn. 

4.  If,  after  drawing  the  retjuisite  number,  the  unme  of  a 
jiersoa  has  been  drawn,  who  is  dead,  or  insune,  or  who  btis 
permanently  removed  from  the  roont.V,  to  the  kuiwledg^e  of 
an  altendinj;  officer,  an  entry  of  thut  fuct.  iiiiist  beiuade  in  the 
minute  of  the  drawing,  and  the  ballot,  fonliiiniu^'  thai  per- 
on's  niuiie,  must  be  (Te-stn)\«l.  Whoreuimn.  uuutluT  ballot 
must  be  dn»wn,  in  it-s  place,  and  thenumo  euiitained  therein 
must  be  entered,  in  likeniunner,  in  the  minute  of  tlie  dniwinir. 

5.  Tlie  Haine  prtu'eertiiif^s  iiioKt  hv  ha<l,  iis  often  as  ueeessary, 
until  the  req^uisitc  n-imber  of  jiimiTi  iins  been  obtained. 

8.  The  mmute  of  the  tiniwinp:  must  then  be  signed  bv  the 
clerk,  and  the  other  attendiuK^  ottieers,  and  llled  in  the  cferk's 
oHlce, 

7.  A  list  of  the  names  of  the  i>erK»>ns  so  drawn,  showing 
the  place  of  residence,  and  other  proper  udditions,  of  eneh  or 
them,  and  specifying  for  what  court  and  term  they  were 
(Irawii,  must  Ije  uiade  and  eeililied  bv  the  elerk,  and  the 
other  attending  officers,  and  ilelivereil  to  the  blieriff  of  the 
county. 

§  1048.  Tlie  sheriff  must,  at  least  six  days  hpfrn-e  the  day 
appointed  for  holding  the  tenn,  serve,  u|)on  each  person  nam- 
ed in  the  list,  pprs<inn!ly,  or  by  leayiiij;  it  at,  his  residence, 
with  a  pei'Soh  of  prnjier  af^e  iind  tliseretioti,  a  written  notice 
to  attend  the  tenn.  Ho  must  tile  llie  list  with  the  clerk  of  the 
c«>Mrt,  at  or  before  the  opcDin<(  of  the  term  ;  w  itii  u  return,  in- 
dorsed thereupon,  i>r  annexed  thei-eto,  under  bis  hand,  nam- 
ing each  person  notified,  and  specifying  the  inuimer  in  which 
he  was  notified. 

§  1049.  The  county  clerk,  or  the  HlierifT,  must  furnish  a 
copy  of  the  list  of  trinl  jurors,  tlrmvn  to  attend  a  term,  to  any 
ijefson  applying  to  liiu;  therefor,  uud  payinj;  the  fees  allowed 
by  law, 

§  1050.  After  the  iwljourtiment  of  the  tenn,  ut  which 
trial  jurors  have  been  relurticd,  u.>>  preseiibeU  in  the  UvsL  sec- 
tion but  one,  the  elerk  must  dcixwit  the  ballots,  coiilainiufr  the 
mimes  of  those  who  nLteiiflcd  and  served,  in  another  t>ox, 
kept  by  him.  The  ballots,  containiiif:  the  names  of  those  who 
dicl  not  appear  niid  .sen'e,  ^vhich  have  not  been  destroyed,  ns 
prescribed  in  urticle  llrsr  of  this  title,  must  be  returned  to  the 
box  from  whicli  they  were  taken. 

§  1051,  If,  nt  the  timeof  drawing  trial  jurors  for  a  term, 
there  is  not  a  sufficient  number  of  ballots  I'cmaiuing'  in  the 
first  box,  the  clerk,  after  drawing  all  the  ballots  therein, 
must  draw  the  necessary   number  from  the  second  box,  con- 
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tuininff  the  names  of  tliose  jurors  whd  have  before  servorf,  i 

fircscrilit"<l  ill  the  last  stM.'tiou ;  auii  iniiHt  coutiiiue  t<>  ilrav*' 
rom  tlmt  bt>i,  iitibil  new  lists  i)f  jurors  are  trunsiiiitted  by 
town  otfii^ci's. 

^  1052.  The  county  clerk  Tnust  keep,  in  addition  to 
twii  boxes  specified  iiiVlie  Uuit  two  sections,  a  third  Iwi^J 
which  lie  must  dejxwit  duplicate  ballfit.s  coutuininp  tbenum 
withi  tlie  proper   iidditiotiM,  of  all  porsiiiis,  selected  uiid  ! 
turned  as  tr-ial  jurors,  wtio  reside  in  the  city  or  town,  whcf 
trial  term  of  u  coui-t  of  recurd  is  appi'inted  to  be  held,  ; 
Buant  to  law. 

§  1063.  The  ballots,  kept  in  the  Ihiid  lx>x,  nnist  Ije  < 
stroyed  by  the  clerk,  and  new  balluls  must  be  deposited  the 
ill  by  liim,  at  the  .same  time,  and  under  like  cjreiini»tuuces,( 
prescribed  in  this  iirtiele,  with  respect  tK:i  I  he  destniotion  l 
the  old  ballots,  and  the  depositing  of  new  ballots,  in  the  fln 
box. 

§  1054.  If  a  sufficient  number  of  triul  jurors,  duly  drail 
and  BOtiRed,  do  Hut  attend  or  cannot  be  obtained,  to  forn 
jury,  the  court  may,  in  its  diserctinri,  direct  the  sheriff  ' 
di*ftw  fitjm  tlie  third  btjx,  in  the  pres(?ncp  of  the  court,  tl 
names  of  ajs  many  persons,  as  the  court  dcoins  sufficient  fd 
that  purpose. 

g  I056.  The  sheriff  must  forthwith  notify  each  peraiaj 
drawn,  and  make  a  return,  as  prescribed  in  title  flftti  of  I 
chapter,  where  talesmen  are  rcnuired  t<»  attend  ;  and  the  ] 
visions  of  that  title  apply  to  each  iwrson  so  notified. 

§  1066.   A  justice  of  the  supreme  court,  ap]K>iiited  to  1 
a  term  of  the  circuit  court,  or  t-o  preside  at  a  term  of  the  « 
of  oyer  and  teriiiiiicr,  nuty,  by  an  order  under  his  hand,  dip 
that  such  a  miuiher  of  juiTirs,  as  he  (ieems  necessary,  not  i 
ceeding  twenty-four,  be  drawn  for  that  tcnn,  in  additionj 
the  thirty-six  jurors,  tt)  be  drawn  as  prescrdjeU  in  the  fa 
goinp  sections  of  this  article.     A  county  iudf^n  may,  in  IL 
manner,  <iirect  tlie   drawing  of  a  like  additional  number| 
juroi-s,  for  a  term  of  the  county  court,  or  of  the  court  off 
sions,  to  be  held  in  his  county, 

{5  105*7.  An  order,  made  as  prescribed  in  the  last  i 
must  be  delivered  to  the  clerk  of  the  county,  in  w^hich  1 
term  is  to  be  held,  at  least  twentj'  days  before  the  Uay( 
pointed  for  the  commcncetncnt  thereof  ;  and  the  clerk  n 
forthwith  file  it.  This  article  applies  U->  the  additional  jup 
so  required  to  be  dniwu. 

I  S  1058.  Atatennoftbc  circuit  court,  or  court  oft. 
and  lei'iniuer,  or  of  the  county  court,  or  court  of  sessions,'| 
order  may  be  made  by  the  court,  requiring  the  clerk  of  t 
county  to  draw,  and  tl;ie  slierilT  to  notify,  any  number  of  it 
junirs,  specillcd  in  the  order,  which  Hie  court  deems  nee 
sary,  to  attend  that  term,  or  a  lenn  thereafter  t<i  be  hd 
either  fjy  orifrical  apptjintment  or  by  adjoiirnnient.  at  the  «3 
mcnccment  thereof,  or  tm  a  particular  day,  specific*!  (n  f 
order. 

§  1050.  The.  clerk  miL^it  therenijon  forthwith  brinff  i 
corirt,  nil  the  boxes,  wherein  ballots,  containing  the  name 
trial  jurors  are  deposited,  as  prescribed  in  this  article; 
must,  in  the  iiresenoe  of  the  court,  publicly  draw  IromsU 
box  or  boxes  as  the  court  directSj  the  number  of  triai  JuroX  ■ 


lORO-IORi 


TRIAL  JTTROR?!. 


900 


IjK'oifiwl  in  the  order.  The  olerk  must  iniik<;  anfl  certify  (wo 
isis  iif  the  )M'r's<iiis  so  tlrawii :  uikI  must  tlli'  one  list  in  Iuk 
lloe,  and  deliver  the  other  U>  the  sheriff.  The  sheriff  must 
IhcreufMjn  iiuinedintely  notify  each  person  so  drawn,  to  at- 
end,  as  s|>ecitied  in  the  order. 

S  loco.  Tlie  county  judge  may,  at  the  time  of  drawing 
trial  jiirfirs  fo  attend  n  t^nn  of  the  county  court,  or  oourt  of 

Kiiins,  make  an  order,  desifrnatin^j  a  particular  day,  durine 
Ibe  tj'rin,  when  th*  jurors  must  attend,  or  tw^o  or  more  parti- 
cular (lays,  u}xm  each  of  which  a  |nvrlton  of  the  jurors  must 

tend.  ~The  sheriff  must  thereupon  notify  them  to  attend,  oh 
jieoiUed  in  the  order. 

§  1061,  The  deptity  county  clerk  possowes,  in  tlie  absence 
if  the  county  clerk  from  hisotfioe,  or  from  the  sittiii}?  of  a 
rm  of  thi>  court,  the  jxiwers  c^inferred  by  this  article  upon 
e  county  clerk. 

^  1 002.  This  article  does  not  npply  to  the  city  and  county 
New  York,  or  to  the  county  of  Kin(»i. 

ARTICLE  THIRD. 

toi)«  OF  STBIKINO  AXD    PBOCUIUNO  A    .SPECIAI.  JURT,  AJU)  OF 

PRoruRiNO  A  KORBiaN  Jury. 

i  106U.  Provision  where  clerk  or 
nutnmisiiioner  of  Jurors 
i»  interested. 

10K9.  Party  Hpplying  fornpecinl 
Jury  to  pay  expenses'. 

IflTO.  Copy  of  order  for  foreign 
jury  to  be  delivered  to 
sherltf. 

1(171.  Mode  of  ohtalnlng  a  for- 
eign jury. 


J063. 


lOM. 


WhBl  courts  may  order  n 

s|>eciitl     jury      to      be 

Mruek. 
Parly  olilftining  order  to 

give  eight  ilHy-^'  nmioe. 
ln6S.  M<ide  of  HirikitiK  jury. 
KXlfl.  .lurnra  no    drawn    to    be 

nolifled  to  attend. 
1067.  Jury  to  be  formed  bs  in 

other  ea«e». 


g  1063.  "WTicre  it  appears  to  the  court,  that  a  fair  and 
tapartial  trial  of  an  is.sije  of  fnct,  triable  by  a  jury,  joined  in 
m  action,  jicndin';  in  the  supretne  Mjurl,  or  in  a  iai[>prior  city 
purt,  cannot  be  nnd  without  a  struck  jury,  or  that  the  im- 
lort-Jince  or  intricacy  of  the  case  retinues  siich  u  jury,  the 
Durt  iiuKst  malic  an  order,  upon  notice,  directing  a  special 
ury  to  be  stnick,  for  the  trial  of  the  isuue.  The  order  muKt 
peeify  the  term,  and  it  may  .specify  a  particular  day  in  the 
erni,  "when  the  jurors  must  attend. 

g  1064.  ITnles-s  the  order  specifies,  or  directs  the.  officer, 
rho  is  to  strike  the  jury,  to  fix  a  lime  for  the  parties  to  at- 
end,  the  party  obtuinin^  it  mii.st  fpve  at  leasst  eight  days' 
oLice  of  the  tntie,  when  he  will  attend,  before  the  clerk  of 
lie  county  in  which  the  action  is  triable,  or,  if  it  is  triuble  in 
lie  city  and  county  of  New  York,  or  the  c<juiity  of  Kincs,  bc- 
jro  tlic  commissiniicr  of  jiirons  or,  if  it  is  triable  in  tJie  su- 
erior  court  of  Buffalo,  before  tlie  clerk  of  that  court,  for  the 
uriMTise  of  having  the  jury  struck, 
g  1066.  [yl.d'd  18TT.]  At  the  time  appointed,  the  clerk, 
or,  in  his  alwcuce,  the  deputy -clerk,  or  the  c<>iimus.sioner,  as 
the  C'lisc  requires,  niiisit  atlentt  iit  his  office,  with  the  original 
t,s  or  books,  lited  or  kept  ill  hi.s  office,  as  retiuired  by  law, 
.ntiiininp;  the  mimes  of  the  persons  vvho  are  tlieu  liable  to 
rve  astrinl  jnrnrs;  and,  in  the  pre.^ence  of  the  parties,  or 
eir  att^JiTieys  or  counsel,  must  strike  a  trinl  jury,  as  follows : 
1  The  cleik,  rleimty-cierk,  or  ctimmissioner,  must  select 
mtiieli.slB  or  books,  the  names  of  forty-eight  i)ertion»,  whom 
deeitui  most  ladillerent  between  tbe  patsies,  and  best  quoli- 
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fled  to  try  the  issue ;  and  must  make  and  certify  a  list  d 
those  iiuiiies. 

a.  The  party,  on  whose  application  the  special  jury  was  dJ 
reeled  to  be  strucl*,  or  his  attorney  or  txiiinsel,  inuy  tiien  firS 
striite  from  the  list  ouc>  luiine  ;  the  uthei-se  pitrty  or  his  attoi 
ney  or  counsel  may  then  striJie  therefrom  one  uame  ;  and* 
alteniately,  until  each  purty  bus  stricken  out  twelve  nsunei 

S.  It  either  party  fails  to  attend,  at  the  time  and  place  a 
Btrikiiig  the  jury,  or  neglects  to  Btrike  out  a  name,  the  oleHl 
deputy-clerk,  or  commissioner,  must  strike  for  him. 

4.  Tlie  clerk,  depiity-ulcrk,  or  coiumissioner,  must  tbercup 
on  make  out  a  list  of  the  iiuines  ol'  the  twenty-four  person 
not  stricken  out,  aiirt  must  certify  that  it  is  a  correct  lifitc 
the  persons,  drawn  to  .servo  a.s  jurors,  pursuant  to  the  ordi 
of  the  ctiiirt.  He  must  iimnediately  deliver  the  listsoeei' 
fled,  and  a  certitied  copy  of  the  order,  to  the  sheriff  oil 
county.  If  the  list,  from  viny  ward  or  t^own,  cannot  bo  fnum 
the  clerk  must  make  u  new  list  from  the  ballots  then  in  use '' 
jurors  f<ir  that  ward  or  town,  and  mu.st  use  that 
strikiiiff  llie  jury,  in  place  of  the  original  list. 

g  1066.  The  sheriff  must  notify  the  perst-ins  whose 
nre  conlaiucd  in  the  list,  and  must  return  I  lie  names  oftl 
notilled,  to  the  term,  at  which  tliey  are  re<]uired  to  attend,  1 
preswritied  by  luw  foi-  notifying  aiid  returning  ordinury  trf" 
jurors. 

g  1067.  From  lliti  persons  so  notiflcfl  and  attemSin^, 
jury  must  l>e  Cunni'd  for  the  triiil,  and  tlieis."iuo  must  be  tnc^ 
as  [H'cserilicd  in  this  chapter  with  respect  to  an  ordinary  jur 
trial,  The  court  has  the  same  power  to  excuse  or  discharge 
juror,  and  to  cause  additional  jurors  to  lie  drawn,  or  talc 
men  to  attend,  as  iijw)n  an  ordinary  jury  trial.  But  the  ooul 
may,  in  its  discrelinn,  set  aside  an  additional  juror  s<i  dr»w« 
or  a  talesman,  upon  the  objection  of  either  iiarly,  without 
fonnid  challenge. 

^  1068.  t  lin'd  18«4.]  If  it  appears  to  the  court  to  wh* 
an  application  for  a  special  jury  is  made,  that  the  clerk,  < 
the  cuiiuiiissiuner  of  jurors  an  the  cuse  may  be,  is  iuleral 
ed  in  the  action,  or  is  related  to  either  of  the  parties,  or 
not  indifferent  between  tbeui,  the  court  must  appoint  twodi 
interested  peiTsons  to  strike  the  jury;  and  the  couit  ma.v, 
its  discretion,  in  any  case  ui)i)oint  two  such  iK-rsons  lostri) 
such  jury.  The  persons  so  npfxiinted  ixjsscss,  for  the  purjioW 
of  liie  action,  all  the  powers  conferred  by  this  articJe  ujwati 
clerk  or  the  coniuiisstoner  of  juroi-s. 

55  lOQQ.  The  expense  of  striking  a  special  jury  murtj 
lid  by  the  jnirly  a[>plying  for  it,  and  shall  not  bet 

he  costs  of  the  action. 

t?  107O.  Where  an  order  for  a  trial  by  a  foreig^n  _ 
made,  a  certiKed  copy  thereof  must  be  delivered  to  Ihee 
iff  of  the  county,  from  which  it  is  to  be  drawn  ;  who  i 
pive  notice  thereof  to  the  clork  of  that  county,  and  idsii,  i| 
the  city  and  county  of  New  York,  or  the  county  of  King^  '^ 
the  conimissiiMier  of  jurors,  at  least  twenty  days  before  ll" 
first  day  of  the  term,  ut  which  the  foreigrn  jurj'  is  r«piirrd« 
attend. 

S  1071.  The  clerk,  or,  in  the  county  of  Kings.  lli« 
missioucr,  to  wiioin  the  notice  is  given,  must  draw  (h<f  l" 
of  twenty-four  persuua,  in  the  same  maimer,  and  in  pff 
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f of  the  siiin4>  olBccrs,  as  prescribed  hy  law,  with  respect  to 
Lordinary  trial  jiinirs;  exoept  that  niitice  of  the  drftwiiijj  need 
lii'il  be  piiliimied.  A  oorliHod  list  of  tlio  names  drawn  must  be 
rdolherod  to  the  sherilT,  who  must  notify  each  piM"s*)u  drawn, 
land  make  a  return,  as  in  an  ordinary  cii-se. 


ARTICLE  FOURTH. 
Pbnalttbs  for  Nox-Attendanctr. 

1072.  Fine  to  be  imposed  for 
non-atteodance. 

ivnz.  OrderUi!ihf)Wi>iiu»c,when 
juror  wun  not  person- 
•ilynotiflf^H. 

lOTt.  Id,;  if  dofanlt  waf)  nt  cir- 
cuit. 

lOTS.  Duty  of  nlerk  and  Hlierlff. 


}  1C7G.  Prooeeiliag»  upon  raturn 
of  suflli  order. 

1077.  When  prooeedlngs  to 
cense. 

1078.  This  article  not  applicii- 
ble  to  New  Yurk  and 
Kings  counties. 


S  1072.  A  |H>rs(m  duly  noiifled,  iis  prescribed  in  this 
ille,  to  Httend  a  tcnn  of  u  court  of  recora,  n.s  a  trial  juror, 

I  who,  without  reasonable  euuse,  tiepU-cts  to  atlend.  aceordiji^ 
tf>  tlie   notii-e,  shall    be  tlned  n  sum,  not  less  llitui  Irii  <lnlliirs 

[■nor  more  thaii  twenty-five  doUare,  for  each  day  that  he  so 

fScy^lect-s  to  attend. 

§  1073.  Where  it  appears,  by  the  return  of  the  sheriff, 
'  that  the  delinquent  wa.s  [jenionally  notified  to  attend,  the 
line  may  be  iniix)sed  by  the  court,  ut  the  term  which  he  was 
f  reqnirp<l  to  attend.  But  where  it  appeui-s,  bv  the  i-etunr,  that 
fhc  waa  notified,  by  leaving  Ihe  not  ice  at  his  rfsidenot-,  the 
J  court  must  cause  an  order  to  be  entered  iti  its  mintite.s,  re- 
hquiriuir  him  to  show  cause,  on  the  (Irst  day  of  the  iie.xt  term 
^of  the  court,  why  a  fine  should  not  be  imjwhed  upon  him. 

§  1074.  If  the  order  is  made  at  a  leiin  of  a  circuit  court, 
it  may,  in  the  discretion  of  the  court,  direct  the  deliiit|ucut  to 
[sliow  cause,  on  the  first  daj*  of  the  next  term  of  the  county 
^ixiurt  of  the  same  county. 

^   1075.  The  clerk  must  immediately  deliver  two  certified 

Jcopies   of   the  order  to  the  sherilT   nl'  llie  county,   who  must 

ervc  one   copy  on  the  delin()itent.  personally,  and  return  the 

Dtlicr,  with  his  prftcecdiiiirs  tiiercoii,  to  the  terra  at  which  the 

ieUnquent  in  retjuired  to  show  cause. 

1076.  If  the  sherifT  returns  the  copy  of  the  order  as 
^personally  served,  or  if  the  deliuiiucnt  attends,  in  oliedience 
thereto,  the  coiirl  nuist.  luili-ss  gtwul  cuiise  is  shown  Ui  the 
contrary,  imjKise  the  jiroper  flue  ;  otherwise  it  must  make  a 
further  order,  rc<|i)iriii{;  tlic  delinquent  to  show  cause  at  the 
next  term  why  tlie  Hne  sliuidd  liol>  be  imposed.  The  procped- 
invfs  under  such  an  order  arc  the  same  us  under  the  first 
order.    Similar  or<k*rs  must  be  made,  from  term  to  term,  nud 

L«iniitar  proceedrn},'s  taken,  until  the  deliuqueutis  persoutiUy 

Bserved,  or  atteuds  in  obedience  thereto. 

W     g   1077.  But  if  it  appears,  from  the  return  of  the  sheriff, 

for  from  any  otiier  evidence,  that  the  junir  is  dead,  or  insane, 

or  has  perirmtienily  removed  from  the  county  ;  or  if  a  sutis- 

fact-orv  excuse  is  reudered  liy   uuy   person,  in  his  behalf,  for 

his  default,  the  court  may,  in  its  discretion,  discouliiiue  the 

E)ceedings. 
:   1 078.  This  article  does  uot  apply  to  the  city  and  county 
New  York,  or  to  the  county  of  Kings, 
- M . ■ 
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fines,  etc.  His 

to  teaiify  as  lo  juror's 

how  rendered 

liability  to  serve.    Pen- 

tied. 

alty   for    disoli^dience. 

1119.  Corporaiion    all 

^^^H 

Cnmrnissioner  to    return 

prosecute  for] 

lists   to  counly  clerit ; 

compromise, 

correi'tion  of  lists. 

action. 

^^^H 

Otd  tialloiH  to  lie  de*troy- 

1120,  Penalty,    for    | 

ed  and  now   hailols  de- 

giving  false  at 
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,  PcnooB  rM)air«<l  to  fur- 
nish InfvnoMioa ;  peo- 
altr  for  refioal,  eic. 

,  Pani>hmeo<  fnr  brilMrr 
of  olBcvr,  etc.,  hjf  juror 
dratrn. 


i  HA  Id.;  fnr  oBlccT  •cceptinf 

triUw,  vw. 
list.  lU.;  (ur  concculiag  offor 

lo  uk«  britio,  ftc. 
11^.  F&l»«     nwekrlug;     when 

peijiiry. 


J  1654, 
sol.  Act. 


LOVO.  la  order  t<>  be  (iiialiflcvl  to  aerve,  as  a  trial  juror,  ||  um 
court  in  tlw  city  aiici  (x>uuty  of  New  York,  u  pcrsoa  Coaw 
be: 

k  male  citizen  of  the  United  States,  and  a.  resident  of 
Bty  and  county. 

fot  leas  tiioo  twenty-one,  nor  more  than  seventy  years 
r. 

rhe  owmer,  in  his  own  ripht.  of  real  or  i>er«>n!il  property. 
I  value  of  two  hundred  una  lifty  dtilliin, ;  or  the  tmsbund 
vromaii  who  is  the  owner,  ia  her  own  rijjht,  of  real  or 
Dal  pit-iperty  of  tliat  value. 

a  the  pcoac^oD  uf  his  uutunil  faculties,  And  not  infirm 
erepit, 

Pree  from  ail  legal  exceptions ;  intelligent ;  of  sound 
and  goo(\  character;  ana  able  to  read  und  write  the 
sh  language  understand  ingly. 

L080.  A  person  dwelling  or  iodgin;;  in  the  city  and 
y  of  New  York,  for  tlio  greater  part  of  the  time,  be-  •  Yx. 
I  the  hi'st  day  of  October  and  Ihe  thirtieth  day  of  June  *" 
thereafter,  is  a  resident  of  thut  city  and  county,  fortliut 
year,  within  the  meunin;?  of  the  lu-st  section  ;  and  it  is 
ecessary,  that  he  should  have  been  ussesbed,  or  sliotdd 
Voted  there. 

1081.  [Am'd  1877, 187D,  1880,  1889^  189a]  Either  of  the 
^ing'  persions,  although  qnalitled,  is  entitled  to  an  ex- 
ion  from  Rervice,  as  a  trial  juror,  upon  his  claiming  an 
pt'ion,  a» prescribed  in  this  article: 

L  cler<r.vni;in,  or  a  niniisterof  any  religion,  offlciuting  aa 
and  not  followin^j  any  other  calling 
k  practicing  physician,  surgeon,  orsurgei^i  deutl.st,  huv- 
iitients  requiring  his  daily  pn>fessional  attention,  and  not 
ring  liny  other  calling,  and  a  licensed  pliui'inucetitlst  or 
nncist  while  actually  engaged  in  his  prufcssiou  as  a 
S  of  livelihoocL 

in  attorney  or  cfiuiisellor-at-law,  regularly  engaged  in 
lice  of  the  law  us  a  means  of  livclihootL 
i.  pn>fessor  or  teacher  iti  a  colh'gc,  academy  or  public 
i,  not  following  any  olhcr  culling,  or  an  editlir,  editorial 
(T  or  reporter  of  a  nnily  newspaper  regularly  employed 
ch  and  not  following  any  other  vocation. 
The  holder  of  an  office,  under  the  Uniled  States,  or  the 
(,   or  the  city  or  county  of  New   York,  whose  ofBcia! 
s,  at  the  time,  prevent  ins  attendance  as  a  juror. 
A  consul  of  a  foreign  nation. 

A.  captain,  engineer,  or  otlier  officer,  actually  employed 
a  ves.sei,   making  regvdar  trips;    or  a  licensed  pflot, 
Illy  following  that  calling. 

A.  siiperintcndent,  conductor,  or  engineer,  employed  by  a 
>ad  company,  other  tliiiu  a  street  railroad  coniiiany;  or 
(Cgrapb  operator,  employed  by  a  telegraph  company: 
Is  actually  doing  <hity  in  an  oltk'e,  or  along  the  ruilroaa 
legraph  line  <if  the  compiiny,  by  which  he  i.s  employed. 
k  grand  juror,  or  a  sberitTs  juror,  for  the  yeur,  selected* 
laat  to  law. 
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10.  Any  ofBcer,  non-eommissioned  officer,  musjuian  or  pf 
vate  actually  serving,'  in  :i  brit,'iide,  repiment,  tiattalion,  coo 

fianv  or  troop  of  the  Old  (iiiard  of  the  city  of  New  York,  or  c. 
he  National  Gimrd  of  the  Stutf,  uDifortncd  and  equipped  oo 
cordinj;  to  law,  mid  I'siithfully  poi-forniiiigr  his  duty  by  iiiaJdng 
the  puradps  and  sitteudiii};  tin*  drills,  inspections  ana  rtviews 
reiiuirud  by  law,  or  si  ftuncrul  or  vlaSX  ofllcer,  actually  jicr- 
forinin^  duty  as  such;  or  a  persou  who  has  bwa  honorabl; 
discharged  from  the  JIalional  liuurd,  after  five  years  serrit 
in  either  capacity. 

11.  A  porsun  who  has  been  lumorably  dischai-jfed  from  ( 
military  luroes  of  the  State,  ufti'r  sevuri  years'  faithful 
vice  tliert'in.  But  in  order  to  cirtitle  u  person  to  cxeniptin_ 
under  this  subdivision,  his  service  raust  Imvc  been  performa 
before  th<!  twenty-third  da  J'  of  April,  eitiliteeu  hundred  an 
sixty-trto,  either  as  a  general  or  stulT  olllcer,  or  as  an  offlce 
non-coiniuissioned  officer,  iiiusiciau  uv  private,  in  a  uniforme 
battalion,  coitipany  or  troop  of  the  militia  ot  the  State,  anj 
amied,  uniformed  and  equipped,  accunling  t.o  law  ;  or  a  i 
tion  Uiervof,  ditrintf  tliiit  period,  and  in  thut  ciipaeity,  and 
reniaiuder,  since  the  twenty -third  day  of  April,  eighteen  bull 
dred  and  sixty-two,  as  a  member  of  the  uationstl  guard  of  ( " 
Stat-e. 

12.  A  {wrson  who,  aft^r  faithfully  performing  the  duties  i 
a  fireman,  iu  a  lire  company  or  fire  department,  duly  orji 
ized  accordini);  to  the  laws" of  the  State,  for  five  tmccessif 
years,  has  beeu  honorably  disehars'-d  therefrom. 

l.S.  A  person  who  is  phyHicully  iiirapable  of  performing  jo 
duty,  by  reason  of  severe  sickneas,  deoiness,  or  other  physic 
disorder. 

14.  A  person  holding  ofHce  under  the  fire  or  police 

ftartment  of  the  city  ;  or  otherwise  specially  cxempt«d 
nw. 

VS5S,  Con-        ii   1082.  The   evidence  of  the  rifrht  to  exemption,  asj 

ol.  Act.  scribed  in  the  last  .section,  is  it-s  follows  : 

■  I.  Under  subdivision  tenth  thereof,  where  the  applicant  iai 

member  of  a  eompiiny  or  troop,  the  cert  i  Heat  o  of  the  captain,  a 
other  commanding  officer  thereof,  dated  within  three  month 
of  thctimoof  presenting?  it.  Or  the  eommissioncr  of  jurors  may, 
in  hi.s  discretion,  receive  the  certified  list,  srreciHed  iu  the  next 
section,  assulHcient  evidence  thereof.  AVliere  the  applicant 
is  a  rejjimental  offlcer,  or  a  staff  otfleer,  the  evidence  «»f  tbe 
right  to  exemption  is  the  eerti Rente  of  the  major-general,  or 
ouier  oflicer  comraandin^J  the  first  division. 

2.  Under  subtUvision  tenth  thereof,  where  the  applicAut  bl^ 
been  discharged,  or  under  subdivision  eleventh  or  twelfth,  th 
certificate  of  discharge  ;  and,  wliere  it  does  not  show  all  th 
facts,  the  affidavit  of  the  applicant,  or  of  another  person) 
quaiutcd  with  the  facts. 

3.  Under  subdivision  thirteenth  thereof,  tbe  certillcatei 
reliable  physician,  or  the  affidavit  of  the  applicant,  or  both| 
or  any  other  evidence  satisfactory  to  the  commissioner. 

4.  Under  any  oilier  sutxiivision  tliereof,  an  affidavit  of  th 
applicant,  or  an  affidavit  sutisfnctory  to  the  commissioner,  i 
another  person  in  his  behalf,  stating  the  facts,  entitling  111 
applicant  to  exemption.  Each  certificate  specified  in  ill 
nection,  mn.st  be  acwunpnnied  with  satisfactory  proof,  t>y 
aflldavit,  of  the  genuineness  of  the  signature  tliei-cto  ;  luid 
e'««li  affidavit  ana  certiticute  must  l)e  tiled  with  the  com- 
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lissionsr  of  jurors,  and  niiist  bt-  kept  open  by  him,  kt  all 
tusimable  times,  t<>  public  iu.sp^cliun. 

S  1083.  Thf  cuptiiia,  or  otlier  rivnnmtirliti^r  officer,  of  i  jgj.  ^^ 
»ch  C'lmpany  or  tiVH'p.  jn  the  llrst  flhiKion  of  the  tiational  Jol.  Act. 
llitrtl,  must  deliver  to  the  comini.s.si.iner  of  jurrirs,  on  or  b«?- 
»re  the  first  day  of  Jiil^  in  each  year,  aud  at  any  other  tiuie 
ten  he  may  require  it,  a  list,  certified  by  him,  cnntulninf; 
MfuU  name  and  residence  of  eaoh  tnpinhK'r  and  officer  of  his 
Bpany  or  troop,  -who  is  uniformed  unci  ti|iiipped,  unil  fnith- 
Bw  performs  his  duty,  as  prescri l>ed  in  sulxhvisioii  K-nthof 
rthelast-  section  but  one.  No  ulher  iiump  shall  Ix;  i ii-wrt^d 
L  the  list.  The  list  must  Ir"  Hied  in  the  oimniissioner'a 
Ece.  The  major-general,  or  other  oflSoer.  comuianiling  that 
i\'isiou,  must,  when  necessary,  issue  orders  to  carry  this 
sction  into  effect.  He  must  also  furnish  to  the  commis-KJoner 
i  iuror^5.  when  so  rei|uired,  a  list,  eertilled  by  hini,  contain- 
Kthe  name  and  residence  of  each  oflieeror  otlier  member  of 
Kit  division,  not  eoniprised  in  Die  lists  of  the  compiinics  and 
imps.  An  otHeer,  who  neglects  or  re  fuses,  to  perform  the 
fcw,  speoiHed  iii  this  section  ;  or  who  includes,  in  a  list  certi- 
■tby  aim,  the  nume  uf  a  person  who  is  not  described  in  this 
^■on  ;  or  who  gives  a  false  certificate,  in  a  cn.se  specifled  in 
^nast  section ;  forfeits  the  sum  uf  fifty  dollars  fur  e4u;h 
Knee. 

I  p  1084.  The  jury  year,  in  the  city  and  county  of  New  •  jggy  q„^ 
Werk,  commences  on  the  first  day  of  October.  A  person  who  goi.  xot 
Bs  actually  served,  as  a  trial  juror,  in  a  court  of  record  of 
■eStat'C,  uTlhinthut  city  and  county,  twelve  days  within  a 
Kry  year,  is  entitled  to  be  discharged  by  the  court  ;  except 
Ikat  be  shall  not  be  discharged,  until  the  close  of  a  trial,  in 
(rhich  he  is  serving,  when  the  twelve  days  expire.  A  pci'soa 
lischarjied,  as  prescribed  in  this  section,  is,  thereafter,  during 
lie  sjiine  jury  year,  exempt  f  mm  jury  service  in  any  county 
if  the  State.  Where  the  certiHcutcsof  one  or  iiuvre  clerks 
i  the  courts,  made  as  prescrilH'd  in  section  teti  Iiuiidred  and 
Ighty-nine  of  this  act^  show  that  a  pci's<.>n  is  entitled  to  a  dis- 
hgrge,  as  prescribed  in  this  section,  the  commi.ssioner  of  jur- 
[tsmust,  uix)n  request,  certify  to  the  fact.  A  jierson  cannot 
'~ire  as  a  trial  juror,  in  courts  of  record,  at  more  than  two 
i  in  a  jurj-  year. 

loss.  The  jiidtje,  holding  a  teiin,  may,  in  his  discretion, 
scuseatrial  juror  from  service  at  that  term,  for  not  more 
ban  thi'ee  days  at  a  lime,  where  the  exigenriesof  his  business 
Bquire  his  temiMirary  exemption.  The  judtre  iiui.y  afe)  dis- 
hartre,  for  the  term,  one  or  more  jurors,  not i lied  and  attend- 
Ig,  whose  further  attendniicc  is  not  reipiired  for  the  trial  of 
sues  at  that  term.  Or  he  may  dischurjre,  uutil  a  day  cer- 
Un,  one  or  more  juroi's,  notiKt'il  and  attending',  whose  at- 
Sndftnce  will  not  be  reriuircd,  for  the  trial  of  issues,  until  that 
ny.  Each  juror,  so  dischiirped  until  a  day  certain,  must 
tt"end  at  the  opfniii»of  the  court,  cvn  that  iluy,  and  tliere- 
fter  until  he  is  liischnrged,  without  further  notice.  If  be 
Uls  so  to  do,  be  is  liable  to  the  same  punishment,  and  the 
*me  proceedings  must  be  taken,  as  if  he  nnd  failed  to  attend, 
t  the  time  fixed  in  the  notice  given  to  him. 

^  1083.  Except  as  prescribed  in  the  last  section,  a  court 
•  a  judge  shall  not  excuse  a  person,  liable  to  serve  as  a  tria.1 
iror,  and  duly  di-uwu  and  uotifled,  unless  it  is  shown,  by  the 
^"kof  the  juror,  or,  if  he  is  unable  to  atteud,  by  the  oath  of 
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another  person,  aonmiintert  with  the  facts,  tbnt  he  i8  then 
necessarily  iibseiit  finm  the  city,  unci  will  not  return  in  (inttf 
to  servo  ;  or  that  (he  interests  nf  the  i>iiblic,  or  of  the  juror, 
will  be  inateriiill}' injured  by  his  ultoiidance  ;  or  thul  heis 
physiciiilly  unaUo  to  serve  ;  or  thut  his  wife,  or  a  near  rela- 
tive of  himself  nr  his  wile,  has  receully  tiled  or  is  dung^crously 
sick.  Where  a  person  liable  Ut  serve  is  cxciiseii,  in  a  case 
specified  in  this  section,  or  whei-e  a  jierson,  nolitieu  to  atte 
a  tenn,  as  ii  trial  jui-or,  is  entitled  t<>,  and  cluinis  an  exen 
tion,  he  can  be  excused  oiilv  by  the  judjje,  hoUlitig  the  teili 
which  he  ha.s  been  nntifiedl  to  attend.  Such  au  excuse  do 
not  extend  beyond  that  tentl, 

<^  1087.  A  [K-'i-soii,  who  has  been  notified  to  attend,  i 
trial  juror,  imd  who   iipjjlies  tohe  excused,  as  preseribcdj 
the  last  section,  nn  1st  bring  the  notice,  if  he  has  received! 
into  court,  and   present  it,  in   orwn  court  to  the   judge  ;  or,J 
he  canuut  perwiiially  attend,  lie  must  send  it,  by  a  pur 
ctipubic  of  mukin"  the  necessary  proof,   in   relation  to 
claim  to  be  excused.     A  note  of  the  excuse,  and  of  the  rott 
therefor,  attested   by  the   judge,  who  must  tippend  his  sig 
tare  or  his  initials  thereto,  must  als<]  be  made  upon  the  noti 
to  attend  ;  or,  if  the  jm-ur  bus  not  bmuj-'ht  it  intn  o^iurt,  ii[K 
a  sppiinite  piece  of  paper  ;  which  must  be  tr;uismittv>d  to  U 
commissioner  of  jurors,  by  the  clerk,  as  part  of  the  retuH 
made  as  prescribed  in  section  ten  hundred  and  eighty-nine! 
this  act. 

§   1088.  A  person,  sen'tngr  as  a  trial  juror,  eleswherc  th 
in  a  court  of  record,  is  excused  from  jury  duty  in  a  courf^l 
record,  only  during  the  time  of  his  actual  service  elscwlie* 

§  1089.  The  clerk  of  each  court  of  record  in  the  city  i 
county  of  New  York,  must,  within  ten  diiys  after  the  clos«i 
each  term,  for  which  trial  jurors  hyve  been  drawn,  or  aftf 
the  discharge  of  the  trial  jurors,  if  they  are  discharged  I* 
fore  the  close  of  the  temi,  return  to  the  eommissiouer  I 

iurors,  the  eertilled  copy  of  the  minute  of  the  dniwing 
hejurora,  received  from  the  sheriff,  aui!  the  sheritT.'*  retail 
thereto,  or  a  copy  of  each  paper,  ccrtiiied  by  the  clerk;  t«>- 
gcther  with  each  notice  or  other  paper  attested   by  u  judg 
as  prescribed  in  the  last  section  but  one.     The  clerk  mu.sl  oJ 
deliver  to  the  conimi.ssioner  therewith,  liia  ctrtiHcute,  spocil 
Ing,  distinctly  and  in  detail,  us  follows: 
■    I.  The  name  and  residence  of  each  juror,  who  attended  l 
served;  the  number  of  days  the  jui»r  attended  for  the  ix 
pose  of  serving;  and  the  number  uf  days  ho  actually  serve 

3.  The  name  and  resilience  of  each  junu',  who  was  excu 
or  discharged  ;  with  the  reason  therelor. 

3.  The  name  and  residence  of  each  person  notified,  who  did 
not  attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and 
date  and  amount  of  his  due,  unless  the  liue  has  been  remitt* 
aaprescribed  in  section  eleven  hundred  and  nine  of  this  act. 

The  return  and  cortilicale  nnist  be  tiled  in  the  commis.siO 
er's  offleo,  and  shall  not  bo  altered  or  corrected,  except  , 
pursuuuue  of  aa  order  of  the  court.  If  a  chuk  fails  to  iuak0 
complete  return  and  ciTtiilcat-e,  as  proscrilied  in  this  soctiq 
he  is  guilty  of  a  cnutcmpt  of  the  court ;  anil  the  commis.sion 
of  jurors  must  institute  the  appropriate  proceedings  to  puu' 
him  ucoordingly. 

§  1090.  Trial  jurors  must  Ihs  9elect«d  bj' the  commissW 
er  of  jurora,  who  inust  alone  decide  upon  theu:  qualifloulio" 
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ic,  lo  u.  jM'r^xiu  i-iiUlieil  Ui  uu  o\i'ui|.>li<>ti,  il  coHillriili.' ii( 
it  fact,  whif-li  exempts  the  person,  to  vvlimii  it.  is  L'nuitvd, 
m  jur>'  duty,  (Juiing  the  tinio  limited  therein.  He  must 
ip  a  ivctinl  "f  all  pniceedings  before  bini,  ui'  iii  hlH  olDee, 
IS  entilli'd  to,  aud  imisl  oxilleot,  for  the  Itenetlt  of  the  eit  v, 
a  copy  »f  a  pui>er  furnished  by  hiiu,  the  sauvi  feuit  lu*  ifiu 
rk  of  a  court  of  reeord. 

1091.  Tlie  coinmis.si<-iner  of  jurors  mny.  fmin  time  to 
e  apfHiint,  mid  al  pleusine  remove,  one  or  mure  ti.sHi.slitiilK, 
ks  in  his  offlie,  and  uieHsetig'ei's,  aud  iimy  li.\  1  heir  eomfieii- 

lon.  He  iiiiiy  designate,  in  writing,  uti  iussistuiit,  to  utteiid, 
bis  place,  the  drawing  of  jurors,  for  a  uartieiilur  term.  Tlio 
nmissioner,  or  each  assistant,  whom  he  desijrnali's  furl  he 
[pose,  by  u  certitleute,  tiled  in  llie  ottli'eof  the  ooimty  elerk, 
ly  administer  an  oath  or  ulTlriiiation.  in  relution  to  itny 
iter,  embraced  within  the  provisions  of  llii.s  article, 

1092.  The  president  (ind  c^immissionersnf  thedepart- 
it  of  I  I  iLssessments,  the  police  erotimissioiiers,  utxl 
oihiT  -ers  iu  the  city  oT  New  York,  iiiiist  retnler 
the  •  iier  of  jurore,  all  the  uiMiHtanee  in  their 
irer.  to  enaliU  him  to  procure  the  naiueu  of  persons,  liable 
lerve  as  trial  jurors. 

j  1093.  f.-tniVi  l.SJiO.]    Suitable  and  proper  rrMim."*  and 
Bornmodiitions  for  the  c(>mmissioner  of  jurors' shiill   be  pro- 
ved by  the  city  of  New   York.    Tlie  ciminiis.siiiiier»  of  the 
•inbins  fund  of  said  city  in  ca.so  no  such  provision  is  made  in 
Wiy  building  owned  by  or  under  the  control  of  llie  city,  k)i:iU 
■'i     i.'.e  the  leasing  of  suitable  ronjiis  and  uoeomnimiiLtionM 
'  ity  for  such  purpose,  for  a  period  not  exccedinir  tlve 
jjion  such  terms  and  conditions,  as  siiid  eotiiuiisnioiiers. 
a  majority  of  them  may  determine  to  bo  reusouablu  and 

1094.  The  cnmmis.sionrr  must  commrnce  the  x'repnra- 
I  of  lists  of  trial  jumis,  in  the  month  of  Mny.  in  each  year, 
•that  purpose,  the  nittnes  of  the  persons  liuble  to  serve  ua 
1  jurors,  must  be  entered  in  suitalile  bociks,  iilphubetically, 
1  the  occupation,  plutic  of  busiiicw,  and  residence  of  each, 
tfar  as  those  particulars  can  ho  conveniently  iLscert-ained. 
Lfter  the  first  day  of  .Time,  he  riuisfc  jHilili.'sh  a  notice,  for  at 
uuit  ten  days,  in  not.  less  than  six  of  the  newspapers  pub- 
sbed  in  the  city,  that  eliiims  for  exemption  will  be  heard  by 
Im.  He  may  insert  in  or  iippertl  to  the  notice,  c<)pies  of 
ich  pi>rtions  of  the  statutes,  relatinj^  to  jurors,  us  he  deems 
tpedient.  He  must  hear  and  determine  all  clainus  for  eit- 
nptiou.  and  must  keep  a  record  of  the  persons  exempted, 
id  of  the  period  of  time  for  which  the  exemption  of  each  is 
lowed. 

^  1095.  The  cnmmt.ssiniier  may  cause  to  be  personally  «  ^gfg  (jo^, 
rvod,  on  any  (jer.soii,  within  the  city,  a  notice,  recpiinnfj  aol.  Act. 
Ill  to  attend,  at  the  etniiiiiissioner's  offlcc,  at  a  speciHod. 
ne,  not  less  than  twenty-four  hours  after  service  of  the 
'tice,  for  the  piirijose  of  testifying  conccrniu^  his  own  lia- 
lity,  or  the  linhility  of  luiy  other  person,  to  serve  as  a  juror. 
pprsf>n  so  notilied  iniisl  ut  tend,  and  testify  accordinifly.  If 
fuils  to  attend,  as  spe«'ili<;d  in  the  notice,  for  any  cause,  ex- 
physical  iiiubility ;  ur  if  he  refuses  to  be  swora,  or  to 
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answer  any  legal  and  pertinent  question,  put  to  bim  Ijy  the 
eommissioui'r ;  he  forfeits  liRy  dollars  for  eiich  failure  or  re- 
fusal. One  ormore  suouesBive  notices  may  be  served  u|ioii 
the  MiiraL- poi-sciii,  whorc  he  fails  to  utlond,  as  required  by  a 
former  notiii; ;  and  lie  is  liable  to  the  suiiie  penalty,  for  each 
failure  w)  t<i  iittend.  Dul  the  ci)Tiuiiis.si<iiu-r  may,  in  his  discre- 
tion, dis[>eiise  with  the  personal  iilteTidaiiee  of  a  j>ei-siju,  so 
notified,  where  another  person,  cofrtiizatit  of  the  facts,  is  pro- 
duced aud  le.stilleB  in  his  iitead  ;  and  where  a  person  has  so 
attended  twice,  he  cuauot  be  required  to  attend  again  in  the 
same  jury  yenr. 

$5  1093.  Oil  or  beffire  the  first  day  of  October,  in  ettch* 
year,  the  cunimissioner  must  return  to  the  clerk  of  the  city 
and  county  of  New  York,  to  be  Hied  in  his  office,  certifleo 
copies  of  the  lists,  prepared  by  him,  of  the  pcrsoiLs,  liable  to 
servo  as  trial  jurnrs  in  the  courts  of  record,  for  the  oiLsuing 
jury  yciir.  He  inuy,  from  time  In  time  thereafter,  strike  from 
tlie'lisls  kept  by  him,  the  uiiiiic  of  a  person,  who  is  found  by 
hiin  to  be  exempt  or  disqualified.  In  that  case,  he  must  re- 
cord the  reason  why  the  name  is  Btricken  off. 

g  1097.  [.-tm'd  18S9.)  When  t>ic  certined  copies  of  the' 
lists  have  been  returned,  as  preKcrit>od  in  the  lu.st  section,  the 
ballot-s  for  trial  jurors,  used  iii  the  previous  year,  must  be  re- 
turned by  the  county  clerk,  to  the  commissioner,  who  must 
destroy  those  which  are  not  required  for  the  current  jury 
year.  The  ballots  for  the  current  jury  year  must  be  prepiirrd 
by  the  cotmuissioiier,  who  may  u.se,  for  that  jiurpose,  so  many 
o{  the  ballots,  prepared  for  the  previous  year,  as  he  deenis 
expedient.  The  baliots,  so  prepared,  must  Vie  delivered  by 
the  commis-sioner  to  the  county  clerk,  and  deposite<l  by  the 
county  clerk,  or  his  deputy,  in  a  bi5X,  as  prescribed  in  article 
second  of  title  third  of  this  chapter.  The  comini&sioner  may, 
from  time  to  time  tliereufter,  retiu'u  certified  copies  of  addi- 
tional lists,  containing  the  names  of  persons,  liable  to  serv  ^ 
trial  juroi's,  which  were  otniUed  frtiin  the  fomier  lists, 
the  uaiiies  of  (luali lied  jurors  that  Lave  been  returned  to 
commissioner  duriug  the  current  year  a.s  having  been  ttnefV 
discharged  or  excused  ;  and  ballots  containing  tliose  names 
must  be  prepared  in  like  maaner  and  used  for  the  residue  of 
the  jury  year. 

§  1098.  The  number  of  trial  jurors,  to  be  drawn  for  each 
term,  and  eai-li  ,se|iamte  part  of  u  term,  of  a  court  of  record 
in  the  city,  at  which  issnes  of  fiict  are  triable  bj'  jury,  must  Ix" 
fixed  by  a  general  order  of  the  court,  or,  if  it  is  not  si>  i 
II  teniif'or  a  separate  part  of  a  term,  by  a  written  i>i 
judf^e,  appointed  to  hoiil  the  same.     The  order,  or  a  . 
copy  thereof,  must  be  filed   m  Ibe  ofjlee  of  the  county  clerk. 
If  the  number  has  nut  been  llxed,  iu  either  mode,  ut  the  time 
of  the  drawius,  one  hundred  trial  jurors  must  be  drawn  for 
each  term,  or  for  each  part,  if  the  term  coasist.s  of  two  or 
more  separate  ptirts. 

^  1099.  On  a  day,  designated  by  the  county  clerk,  not 
Jess  than  fourteen,  iioi-  more  than  twenty  <lay8,  before  the  diyr 
apjjoiuted  foi-  holding,  in  the  city,  a  term  of  a  court  of  reoi>ra, 
at  which  issues  of  fact  are  triable  by  jury,  the  commissioner 
of  jin'ors,  in  person,  or  by  an  a.ssistant  designated  •■  ■•  l"-'' 
the  sheriff  of  the  city  and  county  of  New  York,  in  |  • 
by  his  under-sheriff  ;  and  one  or  more  judges  of  cimji  ' 
ord,  residing  iu  the  city,  must  attend,  at  the  ulBce  v^  llii 


CpoMtsti  i>i4ioetbereoC,iB  iaie*i*  tlir«« nptnfwpers, 
m  the  city.  He  nant  abo  oaoae  written  aoticp 
of  to  be  serr<d  iqpaa  tke  siwrUr,  tiM  cummiBMOPer  of 
inn,  and  at  ieaA  three  judges  of  one  or  more  courts  of  rec- 
4,  residiugr  in  tbe  city. 

§  llOl.  If  ux  lemst   one  iud»«  of   a  court  of   r«oord| 

st<!.'u^^  ia  th«  city,  and  alsr-  tW  onninissioiier  of  jurors,  aad 
■".  ia  perarm,  or  r-  :is  pPe»ertl>«Hl  in  thr  liut 

'   one,  do  oot    .i'  U-rk.  or.  Id  his   uhspjictj, 

Eur|xiiy-clerk,  must  a«i>'ii:i  — -u-inj:  to  the  next  day. 

hmpon  the  deric  mast  fi>nh'<  <    ->■  to  be  sen-tni.  upon 

flmbsent  oonnniaHoaer  or  shi':;!!  .,\yi  ii|xin  at  leaM  three 
B^esof  one  or  more  courts  of  r(M?«iril,  residing  in  the  city, 
rjtten  iKJticie,  to  attend  tbe  druwriag  u}Kin  the  udjiiumed 
ly. 

p  11 02.  If  the  officers,  specified  ia  section  ten  hundred 
d  ninety-nine  of  this  act,  attend  upon  the  adjourned  day, 
t  Dot  otherwise,  the  clerk,  or,  in  his  absence,  the  deputy- 
rk.  must  prxxseed,  in  their  presence,  to  dmu-  the  jurors 

^  1 103.  The  drawing  must  be  conducted  as  follows  : 

.  The  county  clerk,  or  his  deputy,  must  shake  tbe  box  ooii' 

nins;  the  bullots,  so  as  throuifhlv  ti'*  mix  tbein. 

I  He  must  then,  without  seeing  the  name  oamtAined  in  any 

lk>t,   jHibiioly  draw  out   of  the  h<>x.  one  ballot;  and  oon- 

ue  to  draw,  in  like  manner,  one   ballot  at  a  time,  until   the 

[utsite  number  has  been  druwii. 

»  '■■■fiiite  of  the  drnwinp  munt  be  kept  by  one  of  the  at- 
licers,  in  which  must  be  entered  the'name,  contuin- 
1  ballot,  drnwiu  liefore  another  ballot  is  drawn. 
,  Ader  dniwinfr  the  rei^uisitc  number,  the  minute  of  tho 
nviui:,',  C4>iitaiiiiiitr  the  names  of  thfjier^ons  drawn,  with 
!  proper  uddjtiiiiis.  of  each,  aud  speeifyinj^  for  what  court 
i  for  what  term  they  were  drawn,  must  be  sijrned  by  the 
rk  or  his  deputy,  and  the  attending  officers,  ami  filed  in 
!  clerk's  office. 

5  1104.  If  tho  term  consists  of  two  or  more  scpamte 
Its,  tbe  trial  jurors  for  each  jMirt  nmst  Ije  di-awh,  iind  a 
nute  of  the  drawing  must  be  matlo,  signed,  and  filed,  and 
)  subsequent  proceedings  must  be  the  same,  as  if  it  was  u 
tinct  term. 

(  1105.  The  commissioner  may  issue,  to  a  ti4al  juror  so 
iwn,  a  printed  nntico,  informinjj  him  that  he  bus  been 
iwn,  and  will  Ix'fliily  nulilk^d  by  tlii' sherifT,  atui  emilain- 
' copies  of  such  portions  of  this  article,  as  the  couunissioner 
;tns  advisable. 

(  1106.  [.4m'd  1830.:  Tlie  clerk  must  deliver  to  tht' sht-r- 
a  certified  copy  of  the  mimrlo,  nr  of  each  minute,  if  (lu're 
I  two  or  more.  The  sheriff  must  notify  cufh  jiirur,  iiuined 
irein,  to  attend  I  hi-  tt'i-iii  i>r  (lurt  for  whii^h  he  wns  ilruwn, 
serving  uuiui  Inin  at  lea.st  six  days  bplVire  I  he  eniiuiience- 
ut  thereof,  a  iiotiLe,  addi*esse<l  to  him,  stating  that  he  has 
in  drawn  as  a  trial  juror  for.  and  i.s  required  to  atl  end,  the 
m  or  part  specified  in  the  notice.     The  notice  may  lie  »crv- 

Eially,  or  by  leaving  it  at  the  juror's  residence,  or 
^  of  business,  with  a  person  of  prop«r  age  luid  die- 
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cretion.  Bcfnre  Ihe  commeiiceraont  of  the  tprm  or  p^ 
sheritT  must  Hie  with  the  oleik,  the  certified  enpy  of  tl 
ule,  with  a  rotiiiii  uiider  his  liuad,  iudorsed  thereu] 
aauexeii  thereto,  imitiin>f  each  pQrsi>n  iiiitilieil,  and  sp* 
the  [lumtier  in  wliioh  he  wits  mitifled,  tiiid  Ihi-  time  tuic 
of  tlie  service  of  such  notice.  Such  rt'turii  shall  be  pt 
tivo  tvideuce  of  the  fiict  of  such  service.  An  utSduvil 
person  by  whom  each  service  shull  liave  beei\  made, 
the  iiinuii'er,  time  and  ylace  of  such  sei-vice  shall 
such  return. 

§  1 107.  The  clerk  of  eacli  court,  for  a  term  i 
jurors  lire  notified  to  attend,  by  the  sberi IT,  mu9 
the  clerk  of  the  board  of  alderinun  *  ouch  case,  wbi 
thun  a  ina.jorily  of  the  perajns,  uuuied  in  ii  uiinute  of  i 
ing,  are  retiiriiVd  iw  persiimaliy  served.  The  board  of 
men  are  probiljited  rroiii  alUiwiiig  or  ipaying  any  ; 
chtiriies  t^o  Ihe  sheriff,  for  notifying  any  of  the  periioiis 
ill  that  minute,  or  for  making  a  return  thereupon.  A  < 
a.  court,  who  (miitK  to  notify  the  cleik  of  ttie  board  o( 
man,  *  as  prescribed  in  this  Keclioti,  is  htible  to  a  i>ei| 
one  hundred  dollars,  for  eacii  omission,  to  be  rccovi 
any  person  suing  therefor. 

S  HOB.  [.-liji'd  1877,  1889.]  At  any  time  during 
ting  of  a  temiof  a  court  of  reconl  in  the  city,  the  coui 
direct  an  additional  number  of  trial  iuror.s  to  In?  drl 
the  term,  or  for  the  part,  at  wiiich  (Hie  order  is  tnndi 
order  must  specify  tlie  numtwr  to  be  drawn,  and  the 
drawing.  The  drawinp  may  be  miide,  either  in  opetj 
under  the  direction  of  the  judffe  ;  or  in  the  ordinary  n 
e.'ccept.  timt  notice  is  not  required.  The  sherilf  inui>t 
with  notify  the  jurors  drawn  by  such  ei  iiotitje  as  tt) 
directs,  to  attena  the  term  or  pui't,  ut  the  time  spc< 
the  (>rder.  He  must  forthwith  file  with  the  clerk  of  sol 
u  return,  under  his  hand,  naming  each  person  so  notiQi 
specifyinfj  in  each  case  tiie  manner,  time  and  plae<i 
service  of  sueh  notice.  Such  return  shulJ  he  pre.sumpt 
den ce  of  the  fact  of  such  service.  An  afB<lavit  of  tne 
by  whom  each  service  shall  have  been  made,  stating  tj 
ner,  time  and  jilucc  oC  such  service  shall  accompa) 
return. 

g  11O0.  [.4m'rf  ISSn.]  ■^VTicrc  a  person,  duly  dral 
notified  to  attend  a  term  of  a  court,  of  record,  as  a  trii 
fails  to  attend  at  the  time  siieciOed  in  the  notice,  or  tt 
Uf  day,  the  cosirt,  at  that  term,  must  impose  U{k>ii  hin 
of  wot  less  than  flfly  nor  more  than  Ivvo  hundred  ill 
dolhirs.  A  tine  thus  imposed  may  lie  wholly  or  partl5 
ted,  by  direction  of  the  judge,  in  ojn-'n  court,  before  ( 
of  the  same  term,  and  upon  g-ood  caus^  .shown  ;  otb(j| 
shall  tint  be  reinitte<l,  except  as  prescribed  in  sed 
thousand  one  hundred  and  thirteen  of  lliis  act.  Eacl| 
slon  so  made  by  the  jud^je,  in  open  court  ut  the  sad 
with  the  reii.son  therefor,  must  be  entered  in  the  i 
the  court.  This  .section  applies  to  a  special  jiirori 
au  ordinary  trial  jm-or, 

g  1 1  lO.  Where  a  ])ersoii.  duly  drawn  and  hi 
to  attend  and  serve,  at  a  term  of  a  court  of  record, 
ed   by  law,  without  having  been  excused,  the 
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posing  a  flue,  tv8  prescriN'il  in  tlif  last  soot  ion,  tnny  direct 
isheritfU)  arrest  liim.  un<l  hriiii;  him  before  the  coiiVt;  and, 
en  be  bos  been  so  brought,  it  way,  i»  bi8  discretioD,  c\un- 
him  to  serve.  ♦ 

i  1111.  A  list  of  trial  jurors,  for  each  of  the  distrii-t 
irts,  must  be  selected  by  the  c<.iininis.sitiiier  of  juroi-s  ;  and 
8t  consist  of  nut  less  thun  ttfty,  nor  more  thun  one  hundred 
ors.  A  pcrsoQ  shull  not  be  plmwi  ii|Min  sufh  a  list,  who 
»  not  reside  in  the  district,  in  which  the  cmirt  is  helil.     Tlio 

Kre  of  each  district  court  must  impose  a  Buc  of  twenty-five 
iirs,  u|K>n  each  pensou,  duly  drawn,  und  notibed  to  at- 
id  the  court,  as  a  trial  juror,  who  fails  to  attend,  hs  rcYjuir- 

by  the  notice.  The  clerk  of  the  court  must,  within  ten 
ITS  thereafter,  tmiisniit  to  the  cotiiini.s.si(>ner  of  jurors  a  cer- 
eal*, sbowinp  that  the  fine  ha-s  been  no  imjirisod,  and  stii- 
g  how  the  notice  to  attend  wa-s  served  upon  the  delin(|Uent, 
order  that  the  same  proceedings  may  V)v  had,  an  in  the  case 
a.  delinquent  juror  in  a  court  of  record.  A  judge,  or  a  clerk, 
to  violiit^-s  this  sectiou  forfeits  one  hundred  and  fifty  dollars 

each  offence, 

t  1112  [.4mVf  lasfi.]  The  sheriff  of  the  city  and  county 
New  York  shall  select  from  the  list  of  trial  jurors  for  each 
■y  year  the  nunit-s  of  not  less  than  two  hiiiutrcd  aixl  fifty, 
rniore  than  three  hundred  persons,  to  constitute  the  sher- 
B  jurors,  for  that  jurv  year,  and  he  shall  forthwith  tntusinit 
the  commissioner  of  jurors  a  hsfc,  certified  by  him,  contuin- 
;  the  niunes  of  the  persons  so  selected,  with  'the  pmper  ad- 
ions  of  each,  and  snowing  that  they  have  been  &electc<l  as 
Escribed  in  tiiis  section.  The  shcrill  must  cati.se  ballots  to 
prepared  as  prescribi-d  in  article  second  of  title  third  of 
Is  chapter,  and  to  be  dejuisilcd  in  a  proper  box.  Where  the 
eritf  is  authorized,  or  reiniiruil  by  law,  to  impanel  a  jury  for 
purjwse,  the  rci|tiisitc  ntimbfr  of  ballots  must  he  drawn 
jfj  the  box,  aa  prescribed  iu  that  article,  by  the  sheriff,  or 
his  under-sheriu,  ordeuiity-sheritr.  But  the  .shcrifT  may, 
Bis  discretion,  divide  the  ivariK's  contained  in  the  list  into 
panels,  cacli  containing  an  equal  number  of  names,  as 
irly  as  may  be.  In  that  case  lie  must  designate  thenioiith.s 
(vhich  each  panel  will  bo  used,  so  that  the  jury  duty  shall 
distributed  e<i"ullv,  us  ucurly  as  may  be,  ttinonjrtbe  jurors; 
i  ballots  shtill  be  deposited  in  the  box,  at  the  ueKiuuing  of 
>h  month,  containing  the  names  of  tne  jurors  designated 
that  niouth- 

5  1113.  [.•lm.'d1STO,lR«0.]  Upon  receiving- the  return  t-o  the 
jut«  and  ccilifleatc  retjuired  by  the  provisions  of  section  ten 
fijndrpd  and  eighty -nine  to  be  filed  in  the  office  of  the  com- 
His-sioner  of  jui\irs,  and  the  certificate  required  to  be  trans- 
*Utt<'(l  to  said  commissioner  of  juroi-s,  as  jirescribed  in  section 
Heven  hundred  and  eleven,  said  commissioner  shall  transmit 
I  list  of  the  delinniient  jurora  who  have  been  rclunied  a.s 
loed  to  the  oounsef  to  the  corjxvration  of  said  city,  whose 
luty  it  shall  be  to  apply  forthwith  to  a  judge  of  the  court  in 
iVhic'h  such  fine  shall  liavc  been  imposed,  for  an  order  dircct- 
nz  each  dclinquout  trial  juror,  returned  as  haviug^  been  fined 
b  such  court,  tj>  show  cause  before  the  jud^e  by  whom  such 
hie  was  imposed,  or  such  other  jiulgo  as  may  he  desit^nuted 
D  gijch  f>rder  should  the  jiid^fe  by  whom  such  Hue  wos  imposed 
I'lve  ceased  to  be  a  member  of  such  court,  or  for  any  other 
'fia»a'H  shall  be  unable  to  hear  such  proceeding  at  a  time  and 
)iuce  to  he  named  therein,  why  the  payment  of  the  flue  should 

^  See  note  to  i  3215. 
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not  be  enforced.  In  case  of  the  aV>sencc  of  rnich  judge  at  I 
time  and  pliice  iiiPiitioned  in  said  order,  the  procecdii 
thereunder  may  Ite  coiitliic'tod  before  siich  other  judge 
said  cimrt  as  may  lie  then  iind  there  present.  Said  urt 
shall  be  served  u|><in  tlie  jH-rsons  to  whom  the  same  is  ( 
dressed,  by  delivenns  to  eurli  ivne  pci-soiiaily,  aud  leuvi 
with  him,  a  copy  nf  the  saine.  It  shull  be  the  duty  of  I 
commissioner  of  jurors  to  cause  such  ordei-s  to  be  sciVeel 

Such  sur vice  may  be  nuule  by  any  per-scm  by  whom  a «u 
tnous  in  a  civil  action  in  n  court  or  record  mig;ht  be  sor\' 
who  may  be  de.><i|nmted  for  the  purpose  by  the  commissidi 
of  jurors  aud  pr<juf  of  such  service  may  be  made  by  affiduv 
The  prixjfs  of  sut-h  service  shall  be  tniiismitted  to  the  couu 
to  tile  civrporalioiL  In  Cuse  of  failure  t*)  make  such  scrvii'i 
shall  be  tlie  duty  of  tlie  commisKioiier  of  juroi-s  to  truusniit 
the  couusel  to  the  corporation  the  ntflduvit  of  the  pen 
charged  witli  the  duty  of  making  such  .service  setting  f<ii 
the  rcn.soti.H  for  such  failure  and  the  crforts  made  to  efl{ 
such  service.  As  many  delimpicnts  may  be  included  in  t 
proceeding  a.s  the  counsel  to  the  coi-jKiration  may  detennii 
but  the  copy  of  the  order  rcfiuircfl  to  be  served  upon  II 
delmqueiit  iiecrt  not  specify  the  names  of  other  deliuqiHJi 
included  in  the  same  procccdinf;.  If  the  delinquent  attend) 
obedience  to  said  order  to  show  cause,  the  judge  before  wb 
the  same  is  heard,  may,  for  gootl  cause  shown,  remit  such  i 
in  whole  or  in  jmrt.  If  such  fine  is  not  remitted,  or  is  ren 
ted  only  in  part,  the  judge  shaU  order  the  said  fine,  or 
mucli  thereof  us  shall  not  have  been  remitted  as  the  case  it 
be,  tobe  enrorccd.  If  the  deliutiiient,  Hhall  fail  to  apjx-ai 
like  order  shall  be  made  for  the  enforcement  of  the  flue  uj 
due  prn<>f  by  alBdavit  of  the  Ker\'iec  upon  such  delinquent 
such  order  to  show  cause.  In  all  ca.ses  in  which  a  fine  ^all 
ordered  to  be  enforced  in  whole  or  in  l)nrt,  costs  not  exec 
ing  ten  dollars  in  eiicb  case,  shall  be  awarded  against  the 
linqueiit,  which  shall  be  added  to  and  form  a  part  of  the  I 
to  be  enforced.  The  order  for  the  enf(ircement  of  a  ftoe 
whole  or  in  part,  shall  bo  conclusi\  e  with  respect  thereto. 
appeal  may  be  taken  from  nny  such  order  not  made  on 
fault  to  the  general  term  to  which  an  nppcal  now  lies  fr 
any  order  or  judgment  made  or  reu<lcred  in  tlie  court 
which  such  {lae  is  imposed.  Such  appeal  shall  be  taken  in 
same  time  and  iu  like  naniner  as  is  now  provided  by  law  io 
lation  to  ai)pcids  from  oi'ders  made  in  such  court  and  shal 
flnaL 

§  1114.  [RrpeuledlSSa.] 

g   1115.  [Repf  alpd  lHS9.-i 

§   1116.  [/I'ppea/e J  1889.1 

§  1117.  [.-InriMSSiK]  Alt  orders  for  the  enforcemcn 
the  payment  of  lines  shall  be  filed  in  the  office  of  the  eou 
clerk  iu  sidd  city,  who  nmst  make  In  the  docket  bcMik  of  ji 
nients  kept  by  him  the  same  entries;  a.s  nearly  as  may 
with  respect  to  each  fine,  as  if  it  were  a  final  judgment' 
dered  iu  an  action.  When  the  entries  have  been  mudc, 
fine,  including  costs  with  interest  thereon,  from  the  dat« 
the  order  of  enforcement,  becomes  u  lien  upon  the  real  fi 
erty  of  the  pei-son  fined,  in  like  manner  and  to  the  stkltie 
tent  as  if  it  was  recovered  by  a  judgment  iu  the  snpr 
court  anil  an  execution  t<i  collect  it  may  be  issued,  diret 
to  the  sheriff  of  the  city  andc«un\.-s  ol^evj  York,  us  ii 
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snch  a  judgrncnt.    The  conunissionor  has,  in  rplntion  to  the 
J  eieculion,  and  the  satisfaction  of  the  line,  ail  the  |Kiwers  of 
the  attorney  f'-""  u  party  recovering  suoh  u  judtrnii'iil  in  re- 
lation to  the  jiidfnnent,  and  the  execiitioQ  issued   Ihert'uuoii. 
Upin  the  return  of  any  snoh  exeouliim  unsiitislled,  in  wliiile 
'  or  in  part,  the  court  in  which  sueh   fine  shull  have  lieen  im- 
posed  .shall   have   power,  on  the  applic^ition  nf  the  eolttlllts- 
I  siouer  of  jurors,  ana  u|xjn  sueh  notice  us  the  <.tHirt  shall  direct, 
I  to  punish  the  deliuqnent  juror  for  iniseomluet,  in  fitillii^  t-o 
ppny  such  fine,  or  as  much  tiieri'of  ns  nmy   remain  unpaid,  by 
nuprisoiimcnt  not  exceeding  thirty  days' in  the  county  jail. 

§  1118,  [.Im'd  ISiSft.]    Tlic  commls,sioner  of  jurors  must 

receive  all  money   paid  or  collected  for  lines  or  penalties,  as 

prescribed  in  this  article;  and  he  may  make  all  pnynients 

therefrom,  which  he  is  authorized   liy  this  article  to  make. 

He  nnist  give  a  receipt  for  any  niimey  paid  t<i  liini,  for  a  line  or 

penalty.     He  must  keep  a  just  and  I'uithful  account  of  all  re- 

ceipt.s  and  pavments.   by  item.s,   Khciwing  the  name  of  the 

person  from  whom  each  sum  of  money  was  received  and  to 

whom    each    sum    of  money    wa.s  paid  ;    and  must  at   all 

reasonable  times,  keep  his  account  open  to  public  insjicction. 

At  the  end  of  each  calendar  year,  nis  account  must  op  veri- 

I  fled  by  his  affidavit,  to  the  effect  thut  it  is  in  all  ifspecls  just 

land  true:  and  that  he  has  not   received  any  sum  of  money 

I  during:  the  year,  for  which  h<^  has  not  charo;ed  himself  in  flie 

iHccount;  and  the  comtnissiuncrTiiiist  thereujxvn  pay   over  to 

[the  chamberlain  of  the  ci(y,  the  balance,  if  any,  in  his   hands. 

|The  account  iiuist  iiiimediatcly  be  transmitted  by  the  com- 

[missioncr  to  the  clerk  of  the  l>oard  of  aldermen,  and  must  be 

I  published  in  the  newspaper,  designated  ns  prescribed  by  law, 

I  lor  the  publication  of  the  official  proceedings  of  city  officers. 

§  1119.  [.-Im'd  18S9.]  The  coimsel  t<i  the  corportition 
diall  conduct  all  the  ])ioceedin<;s  for  the  enforcement  and 
collection  of  such  fines,  m  the  name  and  on  behalf  nf  the  com- 
missioner of  jurors,.  He  shiill  also,  when  required  by  the  com- 
llnissioucr  of  jurors,  prosecute,  in  the  prf>per  court,  an  action 
I  for  the  collection  of  each  penalty  incurred  ns  jireseribed  in 
this  article  ;  unles.s  he  is  satisfied,  upon  uu  examination  of  the 
ca.se,  that  there  is  a  defence  to  the  action.  The  action  for 
[  the  collection  of  a  ]]enalty  must  be  maintained  in  the  name  of 
the  mayor,  aldermen  antl  commonalty  of  the  citj-  of  New 
I  York,  as  pluintiffs.  The  coniniissiouer,  with  the  a,ssent  of  the 
counsel  to  the  corporation,  may  coiiipniniise,  settle  or  discon- 
tinue an  action  so  Drought,  The  proceeds  of  an  action  prose- 
cuted to  judfnnent  and  execution  or  compnmiised  as  prescrib- 
ed in  thi."!  sectifin  muKt  be  jjaid  to  the  commissioner.  It  .shall 
be  the  duty  of  the  counsel  to  the  corporation  to  make  u  sepa- 
rate report  once  every  three  months  to  the  mayor  (»f  .said 
tcity,  which  report  shalt  state  the  number  and  nnrncs  of  the 
persons  fined  according  to  the  paiierstransniitled  to  him  by 
xhe  comniissioiicr  of  jurors,  since  liis  lust  report,  the  nmoimt 
C>f  such  lines,  the  number  and  names  of  the  personsproceeded 
agulu.st  by  him  since  his  last  report,  the  number  and  nnme-s  of 
1.  the  persons  iipainst  whom  orders  for  the  uuforccnicnt  of  fines 
slisill  have  been  made  since  hia  la.st  rejiort,  the  uaines  of  the 
persons  whoso  fines  shall  have  been  remitted  in  whole  or  in 
part,  and  the  ami«urits  ;  with  the  rca.suus  therefor  as  far  as 
Ihe  same  may  he  nsccrtsiinable ;  also  a  statement  of  all 
jrocecdings  wliensoevcr  taken,  ia  which  the  remedies  for  \.Y\e 
collection  of  such  iiflcaiila/J  juot  have  beeti  exhausted,  show- 
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ing  the  conrlilion  or  encli  iiroceerliiif;.  He  sliull  also  state  the 
amoutit  of  fines  coUected  <luniig  the  throe  inoutlis  preceding 
said  rtMKirt,  and  the  iliMiK>Bitinri  iif  tbe  tmnie.  It  shall  be  llie 
duty  of  the  mayor  to  cuuso  said  report  tu  be  pubJishf<l  in  the 
City  Record  within  ten  days  after  the  same  is  received  by 
bitii, 

g  1 120.  A  physician,  who  knowinfjly  gives?  a  ffclso  ow 
tificate,  or  makes  a  false  representation,  for  the  purpose  of 
enabling^or  u.>isisting  a  person,  tD  be  disehnrfred,  exou.sed,  or 
exempted  from  .service  as  a  trial  juror  in  tlie  city  and  eoimty 
of  New  York,  is  guilty  ol"  a  mlsdeinennor. 

§  1121.  A  person,  to  whom  application  is  made,  within 
the  city  of  Kew  Yurk,  by  the  comuiissioucr  of  -juror.s,  or  by 
hi.s  authority,  for  infonnation,  as  to  a  fact,  upon  which  the 
liability  of  uitiiself,  or  atiy  other  person,  t<»  serve  a.s  a  trial 
juror,  depends,  and  who  refuses  to  give  infoniialiDn  relating 
thereto,  which  he  eau  give,  or  kiiovvintjly  fcives  f»Jse  inforni*- 
tioQ  relating  thereto  ;  or  a  pei-son  who  knowingly  makes  to 
the  commisMiiuier  of  jurors,  or  to  a  pei"son  acting'  by  his  au- 
thority, a  false  representation,  lus  to  the  identity,  re.sidence,  or 
any  other  mutter,  relating  tm  (he  liabilitv  of  I'liiiiself,  or  any 
other  person,  to  serve  as  a  trial  juror,  forieiLs  llfty  dollars  I"'' 
each  offence. 

^  1122.  A  person  who  gives,  pays^  promises,  or  offers, 
money,  or  any  other  thing,  to  the  eomnnssioner  of  jurors,  lit! 
sherKT,  the  county  elei-k,  or  other  clerk  of  a  court ;  or  to  a 
deputy  of,  or  a  person  employed  by,  the  coumy  clerk  or  other 
clerk  of  a  court;  or  to  an  officer,  messenger,  or  other  person, 
employed  by  the  sheriff,  or  the  cornuiissioner  of  jurors  ;  foi" 
the  purpose  of  enabling  or  a-ssisting  himself,  or  any  other  per- 
Bon,  named  or  drawn  n.s  a  trial  juror,  to  evade,  or  to  Ije  dis- 
charged, exempted,  or  excused  from  service  ;  or  who  know- 
ingly makes  a  raise  statement  or  representation,  to  a  judge, 
t  he  commissioner  of  jurors,  or  a  rnrmber  of  the  board  of  en- 
foreement  of  jury  flues,  for  such  purpose  ;  or  who  knowingly 
retains,  conceals,  suppresses,  or  wilfully  destroys,  a  notice  to 
jittend,  before  the  commissioner  of  jurors,  or  at  a  term  of  a 
court,  or  any  other  piiper,  relating  to  the  liability  U>  serve,  or 
service^  a.s  a  trial  juror,  left  at  the  residence  or  place  of  tmsi- 
ness  of  another,  who  has  been  nanicil  or  drawn  as  a  tiiul 
juror,  is  guilty  of  a  misdemeanor.  The  district  attorney  must 
prosecute  for  each  offence,  speciHed  in  this  or  the  next  two 
sections,  which  comes  to  his  Iniowledge. 

S  1123.  [>l»rrf  18S9.]  Any  person  who  takes  money  or 
any  other  thing  as  a  gift,  bribe  or  payment,  for  the  purpose 
of  enabling  or  assisting  a  person,  named  or  drawn  a.s  a  trial 
juror  to  evade,  or  to  be  di.scharged,  exemptotl  or  excused 
from  jury  duty  ;  or  who  wilfully  and  knowmgly  prevent*  or 
hindei-s  the  execution  of  any  provision  of  this  article,  is  guilty 
of  a  misdemeanor. 

§  1124.  A  person,  named  or  drawn  n.s  a  trial  juro. 
whom  an  offer  or  suggestion  to  pi-ocure  his  discharge,  exfl 
tiqo,  or  excuse  from  jurj'  dutv,  for  or  in  considerjition  i 
corrupt  inducement  or  rewarcf,  is  made  by  any  jierson.  and 
who  fails,  within  twenty-four  hours  thereafter,  to  inform  the 
commissioner  of  jurors  thereof,  is  guilty  of  a  misdemeanor. 

Ji   1125.   A  person,  who  swears  falsely  in  an   affidavit 
testifies  falsely  ujxm  an  inquiry,  made  as  prescribed  inJ 
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cle,  is  guilty  of  i>^rjiiry,  in  a  case  where  fmscly  swcnrinp, 
II  affidavit,  u!«oa  ujion'a  motion  In  ii  civil  actioii,  df  fatwly 
ifvlD«f,  upon  The  trial  of  iin  issue  of  fact  in  such  an  actioD, 
(la  constitute  that  crime. 

ARTICLE  SECOND. 

■xs  KKLAT»'o  TO  Trial  Jubobs  ix  thk  County  of 
Kings. 


NRo: 


n.  QualiflcAtions  nf  trul  jar- 
orsi. 

I  ions     exempt     from 
rriee. 
leoQ»  of  rifthl  to  ex- 
nption      In      cerlmn 
ses. 
Kth  ofjiirysprripe  re- 
lirprf.     NolioB  lo  Jur- 
to  ulteiiH.; 
SH    eoiirt    (o    excuse 
Jnror  fmm  norTii'e. 
I.  Clerk  of  eourt  to  ctTlify 
to     PomrniiiBioner,     ns 
to  RtlenilHnfe,  excuse*, 
finep,  et(>.,  of  Juror.u. 
I;  Comn>ii*»ion<"r   of  jtirorH 

bto    seleet   Irl*!  Jurors; 
hia  i^dnerHl  power.**. 
Ls  lo  receive   fees  unit 
Boen     for    benefit    ol 
county. 

I.  SoperTiBontoproTidefor 
his  expen.^CR.  cte. 

i,  A««ep»ora  lo  return  per- 
sons lidhle,  and  eom- 
inigaioaer      lo      select 

^^yjurorH. 

^Hwen    commissioner   to 

^^Kiihlliih  notice,  Hnil  re- 

^Heeire  evideace  of  ex- 

^^^mptinn. 

^BlnroifHioner  to  prepnro 

^^•IlKt,  dnd  file  transcript, 

I,  SnpplementRl  lii<t.«  may 
be  stterwiirds  made. 

I.  Ballots  to  lie  prennred 
Rnd  dopo.Mited  in  nox. 

i,  Vhnt  ofllc'erH  lo  stteiid 
drawlliK :  how  many 
jnrorM  lo  be  drawn. 

I.  ProeeedlnKR  preliminary 
to  the  drawing. 

L  Drawing;  huw  conduct- 
ed. 

I.  Certifi™te  to  he  made, 
and  Sinxes  ^eided  lip. 

I.  Subsequent        drawings; 

^^how  eondiit'le.i. 

^HH>cecdines<    wlien    flr«t 

^^Kox  eslmiisteLl. 


1147. 


nw. 


i  1I4«.  Coramisalnnertn  trannmlt 

piiiit<l  to  ("liertff;  ilieriff 
lo  notify  juror?*. 
Days  for  wlii<-h  the  jur- 
ors are  to  tie  noline<l. 
Kxcn!«ifig  jnror.**,  and 
oliaiiKinit  d»yi.  of  their 
ntieiidain'C. 
Copy  of  imnel  and  retnrn 
to  be  flie.l. 

1149.  Court  may  at  any  lime 
order  A  new  panel.  How 
drawn. 

IIW).  Jursm  in  certain  apeclal 
proeeedinftH. 

llil.  Compen.*<ation  to  Judges, 
etc,  for  servtues under 
this  article. 

11&2.  Court  of  record  to  fln» 
juror  for  non-aitend- 
ance. 

1153.  Juror  may  also  l>e  arrea* 
ted,  Hud  compelled  to 
serve. 
Commissioner  to  notify 
Jiiroritflned  tu  appear; 
rioard  for  remission 
and  enforcement  of 
8nes. 
Commi.ssioner  to  collect 
lines,  and  to  make  re- 
turn of  unpaid  floea  ; 
precept  thereupon. 

1166.  Fines,  not  collected  un- 
der precept,  to  t>» 
docketed  and  enforced 
aa  judgments. 

IIST.  When  lien  diHcharged. 

1158.  CommisBloner,  etc.,  cor- 
ruptly nmitllriK  name. 


IIM. 


IIW). 


1159. 


in  Euiily  of  felony. 

&io 


other 

mls- 


Commii'&ioner's 

wjlful    neglect. 

demeanor. 
11C0.  OiviDg  false  information, 

or  snpprPBsing  notice, 

a  mi»i(leinean(ir. 
1161.  Penally     fnr     physician 

Kiviug  false  cerlillcate. 
1102.  Commiwiioner  to    report 

aud  pay  over  nioaey. 


1126.   In  ordpi-  tn  be  (|iialiflpd  to  serve,  as  a  trial  jtirpr, 

sourt  of  record  in  tlie  (.'ounty  of  Kings,  u  person  must  be  : 

A  run.lc  citizuD  of  the  United  States,  dtid  a  resident  of 

couiity. 

B|^less  than  twenty-one,  nor  more  than  sixty  years  of 
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3.  The  owner,  in  his  own  right,  of  real  property,  of  the  vain 
of  one  Imndrcd  acid  fifly   dollars,  ur  of  iicrsonal  property 
the  value  of  two  hundred  and  llftv  dollars;  or  the  busb 
of  a  wuinan,  who  is  llic  owner,  iu  Ler  owu  right,  of  real 
personal  property,  of  that  vahie. 

4.  In  the  posaesaion  of  his  natural  faculties  ;  and  not  infl 
or  decrepit. 

5.  Free  from  all  legal  exceptions;  intellieent;  of  sw 
mind  und  jjiwd  chLiniftti- ;  aiKl  able  to  rea«  and  write  I 
English  Iringuuge  itiiderstuudiiigly. 

§  1127.  [^li'd  1870,  1881.]     Either  of  the  following  pe* 
son.s,  althoufrh  miuhlled,  is  entitled  t-o  uu  exeinplion  from  .se^ 
vice,   as  a  triul  juror,  upon  his  claiming  an  exemption,  i 
prescribed  in  this  article  : 

1.  A  clergy  man,  or  a  minister  of  anv  religion,  officiating  I 
such,  and  not  following  any  other  ealflng. 

2.  A  praclifing  physieiiui,  surtfcon,  or  dentist  surffooD,  but 
ins  patients  rcquirin'?  his  daily  profen-sional  attention,  and  i  ' 
following  any  other  ealUnfc,    and  a  iicenscd  phannaLceuti 
or  pharmacist,  while  actually  engaged  iu   his  profession  asl 
means  of  Uveliliood. 

3.  Aq  attornry\)r  couusellor-at-law,  regularly  engaged  ; 
the  practice  of  the  law,  as  a  means  of  livelihood 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public' 
school,  or  in  a  private  schmJ  fur  the  iiistiiiction  of  injjjil^in 
the  usual  branches  of  education,  not  following  any  other  cull- 
ing. 

a.  Tlie  holder  of  an  office,  under  the  United  States,  or  Ibf , 
State,  or  the  countyj  or  the  city  of  Brooklyn,  or  a  t-own  of  t" 
county  ;  whose  official  duties,  at  the  time,  prevent  his  att«n 
aoce  us  a  juror, 

f».  A  captain,  engineer,  or  other  officer,  actually  eraplo.TB 
upon  a  ves.sel,  making  regular  trips  ;  or  a  liceuseu  pilot,  aetr 
ally  following  thut  catling. 

7.  A  superintendent,  cimductor,  or  engineer,  employed  by! 
railro;id  compuriy,  other  thun  a  street  railroad  company:  rti 
a  telegraph   operator,  eniployod  by  a  telegraph  eonipiiii}','  i 
who  is  actually  doing  duty  in  an  offlco,  or  along  the  railroad 
or  tclegrnnh  line,  of  the  cinnpaiiy,  by  which  he  is  employed. 

8.  An  otneer,  non-conimissioued  olilctT,  musician,  or  privab 
actually  serving  in  a  brigade,  regiment,  battalion,  compa  ' 
or  troop,  of  the  national  gnard  tif  the  State,  uniformed  t 
eciuipped,  according  to  law,  and  faithfully  pcrfonning 
duty,  by  making  the  parades,  and  attending  the  drills,  iusp 
tions,  ttiid  reviews,  reijulred  by  law  ;  or  a  geuertd  or  sta 
officer,  actually  performing  duly  as  such  ;  or  a  jierson  wb 
has  been  honorably  discharged  from  the  national  gtiard,  afb" 
five  years'  service,  in  cither  capacity. 

9.  A  person,  who  has  been  honorably  discharged  from  ' 
military  forces  of  the  State,  after  seven  years' faithful 
vice  therein.  But,  in  order  to  entitio  a  iKii'son  to  exeinptio 
under  this  subdivision,  his  serv  ice  must  nave  been  perform 
before  the  twenty-third  day  of  Api-il,  eighteen  hundred  i 
sixty-two,  either  as  a  gcnerul  or  stii  If -officer,  or  as  an  offlcfl 
non-commi.'ssioned  officer,  niusieian,  or  private,  in  u.  unifor 
battalion,  company,  or  troop,  of  tnejnilitia  of  the  State, 
nrniecl.  nniformetl,  and  equipped  according  to  law  ;  or  nj 
tion  thereof,  during  that  permd,  »nd  in  that  euinicity,  and  _ 
remaimlcr.  since  the  Iweuty-third  day  of  April,  eigfiteea  bu 
dre<l  aud  slxty-tw<».  ii.s  a  riicmber  of  the  natioaal  guartl^ 
the  State. 
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10.  A  person,  wlin,  after  fnithfully  nerforminp  the  duties  of 
a  firenian,  ta  n  fire  cvnnpuny  >.>r  tire  ile|Hirtiiir.'iit,  duly  orKan- 
Jzed,  ac-otirdiug  t^i  lliL>  laws  of  the  Siute,  for  live  successive 
jears,  has  been  honorably  discharged  therefrom  ;  or  who  is, 
at  the  time,  tin  oflirer  or  member  of  a  fire  company,  duly 
lor^nized,  uccording  to  the  laws  of  the  Stiitc,  and  faithfully 
performing  his  duty  therein. 

11.  A  person,  who  is  physically  incapable  of  jierforminp  jury 
ut.y,  by  reason  of  severe  sickness,  deafnesR,  or  other  physi- 
■dl  disorder. 

12.  A  pers<in  bclon^ng  to  the  army  or  navy  of  the  United 
States  ;  or  to  the  police  force  or  Hre  department  of  the  city 
of  Brooklyn. 

13.  A  person  otherwise  .specially  exempted  by  law. 

g  1128  The  evidence  of  the  right  to  exetnptiou,  as  pre- 
scribed in  the  lust  section,  is  iih  follows  : 

1.  Under  sul«livision  eighth  there4)f,  where  the  upplicunt  is 
member  of  the  tiational  guard,  below  the  nink  of  brigadier- 
general,  the  eertidcule  of  the  comiiiiuuliiitf  officer  of  the  bri- 
fpidc,  regiment,   buttulion,  company,  or   tixmiJ,  to   whieli  the 

pplicant  belongs,  dated  within  three  mouths  t>r  the  time  of 
presenting  it. 

2.  Under  subdivision  eifrhtli,  ninth,  or  tenth  thereof,  where 
She  applicant  has  been  discharged,  the  ciTtiileale  of  dis- 
tfiarge  ;  uccoinpooied,  where  it  doe*  not  show  all  the  facts, 
Irith  the  atHdavit  of  the  applicant,  or  of  another  person,  ae- 
|uaintcd  with  the  facts. 

3.  Under  subdivision  tenth  thereof,  where  tlie  nppliennt  is 
1  officer,  or  member  of  ;i  tire  cuinpauy,  Ihu  certiiicute  i>f  the 

toreman,  or  other  cliief  ollleer,  of  lliecoinpuuy,  t^i  which  the 
pplicant  belongs,  dated  within  three  mouths' of  the  time  of 
jresenting  it, 

4.  Under  any  other  Bubdivision  thereof,  an  aflSdavit  of  the 
ipplicant  ;  or  an  alfiduvit,  satisfactory  to  the  commi.s.sioner, 
>f  another  person  in  bis  behalf,  statiiig  the  facts,  entitling  the 
tpplicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  aecom- 
)anied  with  satisfactory  proof,  by  aflldtivit  of  the  genuineness 
if  the  signature  thereto;  and  encli  aflidavit  siiid'certifieftte 
nust  be  filed  with  the  eummissiouer  of  jui'ors,  and  must  be 
tept  open  by  him,  at  all  reasonable  times,  to  public  iuspec- 
fon. 

^  1 129.  A  person  shall  not  be  required  to  serve,  as  a  trial 
uror,  more  than  six  days,  at  auy  term,  for  which  his  name  is 
rawn,  us  prescribed  in  tins  article,  unles.s  the  court,  for  good 
ause,  otherwi.se  specially  directs  ;  except  that  ho  shall  not  be 
ischarged,  until  tho  close  of  n  trial,  in  which  he  is  serving,  at; 

le  time  when  the  six  days  expire.  A  person  shall  not  be  re- 
Uired  to  serve,  us  a  trial  juror,  except  by  the  special  order 
C  the  judge  presiding  ai  or  holding  the  term,  or  us  otherwise 
pecially  prescribed  in  ( liis  article,  unlessi  sit  least  three  days 
revious  notice  to  attend  has  been  .icn'cd  upon  him,  as  pre- 
cribed  in  section  one  thousand  one  hundred  uiid  forty-.sii  of 
liis  act. 

§   1 130.  The  judge  presiding  at,  or  holdiii),'  ii  term,  may, 
his  discretion,  excuse  a  trial  juror,  attending  thereat,  from 
Brvice,  duntig  the  whole  or  a  portion  of  that  term,  in  either 
f  the  following  cases  : 

],  Where  he  has  actually  ser\-ed  as  u  trial  juror,  in  a  court 
record  in  the  county,  within  six  months  befow  the  com- 
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meneement  of  tlie  term,  and  since  the  second  Monday  of  j 

gust,  preceding  the  comnwnccnient  thereof. 

2.  Whcfe  he  iuis  actually  served  in  tlie  eountV,  as  a  era 
juror,  (jiirsuaiit.  to  hiw,  sint-e  the  first  Monday  of  Septemb 
prei^cdinfJT  the  cdniTiiPiicement  cif  tin"  terni. 

3.  Wliere  tlie  initMvsts  of  the  public,  or  of  the  juror,  will  1 
materially  injurctl   by  his  attenriunce  ;  or  his  own  health,! 
thft  liL'alln  of  a  meiiilier  of  his  family,  requires  his  alisedc 
or  his  wife,  ur  a  near  relative  of  himself  or  his  wife,  has 
cently  rlierl. 

^  1131.  LlmVf  1891.]  The  clerk  of  each  court  of  re 
in  the  comity  of  Kings  miisl,  within  one  week  after  the  clo 
of  ouch  term  for  wiiicli  triul  jurors  have  been  clruwu,  or  after 
the  (lischiirgeof  the  trial  jurtirs,  if  they  are  flischarged  before 
the  close  of  the  tenn,  return  to  the  conunissioncr  of  jurors 
the  panel  of  trial  jurors  with  the  commissioner's  return  re- 
ceived from  the  coniiiii.ssiouer,  as  prescribed  in  section  one 
thousand  one  hundred  iind  forty-eipht  of  this  act,  or  a  copy 
of  each  of  those  pajwi-s,  certified  by  the  clerk.  The  clerk  must 
al9»i  tleliver  to  the  commissioner  therewith  a  certificate,  sjh 
fyingdistinctly  and  in  detail  as  follows  : 

1.  Tlie  name  and  resideacc  of  fticli  juror  who  attended  i 
served,  aiid  the  nnmlier  of  days  he  actually  served. 

3.  Tlie  name  and  residence  iif  each  juror  who  was  excused^ 
or  discharged,  with  the  reason  therefor. 

a.  Tlie  name  and  residence  of  each  person  notifled,  who  « 
not  attend  or  scne. 

4.  The  name  aiifi  residence  of  each  person  flned,  and  ( 
date  sind  antiount  of  bis  fine. 

The  return  and  certificate  must  be  filed  in  the  office  of  I 
commis-sioncr,  who  must  also  record  therefrom,  ujion  the  I 
originally  made  liy  liim,  the  date  and  aiiiouut  of  service, 
formed  by  each  person,  as  therein  set  forth. 

§  1132.  [.Im'd  ISflO.]  Trial  jurors  must  be  selected  by 
the  coinmissiiiiier  of  jurors,  who  may  decide  iii>on  their  quah- 
lications  and  exemptions,  as  prescribed  m  this  article.  The 
commissioner  may,  rrnni  time  to  time,  apinniit,  and  at  plea»- 
ure  remove,  one  assistaat,  and  a*  many  more  assistanto^ 
clerks  and  mes.senjrers,  as  the  board  of  super\'isors  directs. 
The  eoirmiiasioner  shall  also  appoint,  and  remove,  from  time 
to  time,  a-s  many  clerks,  not  to  exceed,  nine  as  may  be  re<iiiir- 
ed  to  prepare  jury  notices  for  service,  and  .serve  tlic  same  as 
directed  oy  the  commissioner.  The  board  of  estimate  of  the 
city  of  Brooklyn,  and  the  coimty  of  Kintrs  shall  fix  the  salarj' 
of  (he  suid  coinrai.ssioner.  The  said  clei-ks  as  notice  servere 
shall  possess  the  same  powei-s  as  deputy  sheriffs  in  perfonn- 
ance  of  such  duties,  aim  their  salaries  shall  be  fixed  by  the 
board  of  estimate  of  the  city  of  Brooklyn  and  the  county  of 
Ki lips  and  in  each  case  shall  not  be  less  than  one  thousand 
dollars  or  more  than  I  wclvc  hundred  dolhirs  per  annum.  The 
eoinmissioncr  and  each  a.ssist;iiit,  whom  he  designates  for  tlie 
purpose,  by  a  certiUeute.  filed  in  I  he  nlHueof  the  county  clerk, 
may  administer  an  oath  or  nfflrmation,  in  relation  to  any 
matter  embraced  within  the  provisions  of  this  article.  The 
commissioner  nm.st  keep  a  record  of  all  proceedings  before 
him,  or  in  his  ofllee. 

g  1 133 .  The  commissioner  is  entitled  to,  and  roust  colle 
for  a  copy  of  a  paper  furnished  by  him,  the  same  fees  as  1 
clerk  of  a  court  of  record.    He  must  furnish  a  copy  of  ea 
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paper  filed,  or  i  ■  .11,  in  his  "(Bi'e,  t-o  iin.v  p«rsoa 

applying  there  tin-  fees.     All  ttif  imntcy  re- 

reiied  by  hini,  1  -  .ullpi'tfcl  fiuni  Inul  jun>rs,  or 

I  Dthenvise  in  the  (ii»clnir«c  >»l  his  iliitics  iis  ciiiiimiKsiiiuer,  must 
I  be  accounted  Toi-  by  him,  anU  paid  iuto  the-  Ircivsury  of  the 
county. 

^  1134.  The  board  of  supervisors  of  the  county  must 

I  provide  suitable  rooms,  and   other  aeconiniodiitions,  for  the 

use  of  the  conuiiissiouer  of  jurorH,  bui\  silsio  for  tlie  cfimpen- 

■  tation  of  liis  assisluntis  clerks,  iimi  iiiesseiisrers  ;  uud  for  iiee- 

essary  printinf.'  and  advertising.  U^xjk.s,  stationery  and  olher 

articles,  recjuired  for  the  winvonient  discharge  of  his  duties. 

§  1135.  The  assessor*  in  the  city  of  BiTH>klyii,  uiid  of 
each  town  in  the  county  of  Kinps,  or  u  nuijurity  of  them, 
must,  after  the  first  day  of  May,  and  on  or  befDre  the  Hrst 
day  of  July  in  each  year,  return,  to  I  lie  coiiitnissioiier  of  jur- 
ors, a  written  list,  under  his  or  their  hands,  contaiiiinp  the 
uumes  of  all  persons  in  the  city  or  l«>wu,  as  the  ease  mny  be, 
who  are  liable  to  serve  as  trial  jurors;  and  .stutiajr  tl'i^' occu- 
pation, place  of  business,  and  residence,  of  each  person,  as  far 
IS  those  particulars  can  be  conveuiently  ascertained.  The 
omission  to  include  the  names  of  one  or  more  persons,  so 
liable,  or  any  other  error  or  defect  ni  a  list,  does  not  afTec^t 
t4ie  validity  of  any  pmeeedinfc,  presoiibed  in  tins  article.  The 
commiB^sioner  nuist,  within  the  same  |M;riod,  select,  frt)m  the 
persons  rcsidiuj=r-in  the  county,  suitable  jK-rsous  to  serve  as 
trial  jurors.  In  niakm^  the  ret  urns  or  seleetion,  the  assessors 
and  the  commissioner  respectively  must  take  the  names  of 
those  perstms  only,  whom  they  believe  to  be  (juuUlied  to  ser\'e, 
and  not  exempt  from  service,  as  trial  jiiroi*}*.  A  list  of  the 
names  so  selected  nuist  be  marie,  by  tiie  cotnmissioncr,  in  a 
book,  s;pecif>nng,  as  nearly  as  he  has  (iseertniiietl  the  facts, 
the  occupation,  the  place  of  business,  and  the  residence  of 
each  person,  iiiduditifi  the  town,  or,  in  the  city  of  Brooklj'n, 
the  ward.  In  the  list,  the  towns  must  l>e  arntiiped  alphabeti- 
cally, (uid  the  wards  numerically  ;  and  the  names  of  the  jur- 
ors "must  be  arranged  idiibalx'ticnily,  according  to  their  sur- 
names, each  under  the  name  of  the  town  or  ward,  where  he 
resides. 

g  1 136.  As  soon  after  the  first  day  of  June,  in  each  year, 
ns  the  ciiminissioner  hits  tiiade  the  list,  he  must  publish  a 
notice,  for  at  least  ten  days,  in  at  least  six  daily  newspapers, 
published  in  the  county,  to  the  effect,  that  the  list  of  trial 
jurors  for  the  vear  is  ready,  at  his  nffice^  fur  examination  and 
correction,  iic  nnist  then  receive  evidence  of  disqualifica- 
tions or  exempt.inos,  and  must  mark  "  nut  qualHied,"  or 
'  exempt,"  in  tin.'  list,  oppusite  the  name  of  each  person,  found 
to  be  disqualltied  to  serve,  or  exempt  (rom  sei-viag  as  a  trial 
juror,  as  the  c!U,e  requires.  He  nuist  also  record  Ihcroiu,  the 
ground  of  each  disqualitication  or  exemption. 

^  1 137.  On  the  first  Monday  of  AuRiist  in  each  year,  or 
earlier,  if  the  eorrcclioiis  can  be  earlier  innde,  the  commis- 
sioner must  prepare  the  list  of  trial  jurors  for  the  year,  by 
copymi:?,  from  his  iKiok,  the  names  of  all  persons,  who  appear 
therein  to  bo  liidile  to  serve  a."*  trial  jurors,  with  the  proj>er 
additions  of  ciicli.  The  commisKioner  must  file  a  Iran.wript 
of  the  list,  veriUed  by  his  alBdavit,  in  the  office  of  the  county 
clerk. 
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§  1138.  Supplemental  lists,  containing  tne  uomcs  an<1 
proper  additions  (if  (Jei'soiis,  subsoi|Urntly  nscertained  to  lie 
liable  to  serve  un  trmi  jurors,  may,  from  time  to  time  there- 
after be  made ;  and  trimsw.Tipt*  Ihcrcor,  verified  as  prescribed 
in  the  last  seetioii,  must  be  filed  in  like  inaiitjer,  by  the  coin- 
missioner.  Bulldts,  conluminf,'  those  names,  must  be'prcijared, 
as  prescribed  in  the  next  seetiiui.  imd  used,  in  lilie  inannef 
as  the  oihcr  ballot.s  therein  specified,  for  the  residue  of  the 
jury  year. 

§  1136.  The  ooiiiijiissioner  must  prepare  ballots,  by  wri- 
ting the  mimes,  ecmtuiiied  in  the  list,  a  truiiscript  of  'whicli 
wus  tiled  in  the  olfiee  of  the  eouuty  clerk,  with  the  proper  ad- 
ditions of  euch  person,  on  Bfparute  piecjes  of  paper,  which 
must  be  uniform,  as  nearly  as  may  be,  in  appearance.  On 
the  serond  MoiKluy  of  .August  in  eaeli  year,  he  must  deposit 
tlie  iiallntsf,  ill  the  Ixix  kept  by  liini  for  that  pm-pose,  and  must 
plttcc  his  seal  ujjon  the  o<>x  ;  whereupon  all  Jury  ballots,  pre- 
viously in  use,  must  be  destroyed.  The  box  must  be  con- 
stnictcd  with  an  aperture,  large  enough  only  to  conveniently 
admit  the  hand  of  the  jierHou,  by'  whom  the  bulluts  are  to  be 
drawn  ;  aud  the  aperture  must  be  provided  with  a  cover,  so 
arranged  as  to  be  couveniently  sealed,  when  closed. 

§  1 140.  The  commissioner  must  seasonably  n<itiry  the 
justicesof  the  supreme  Court,  residing  in  the  county,  the  judges 
of  tlie  eityeourt.  of  Brooklyn,  the  county  judge,  and  the  justices 
of  sessions  of  thecounty,  to  attend,  at  his  oftie^,  on  a  day  desig- 
nated by  him,  not  less  than  fourteen  nor  more  than  twenty 
days,  before  the  day  uppointed  for  holding  a  term  of  a  court 
of  record  in  the  county,  at  which  issues  of  fact  are  triable  by 
jury,  in  order  to  witness  and  assist  in  the  drawing  of  trial 
jurors,  for  that  term.  The  number  of  trial  jurors,  to  be  drawn 
for  each  torui,  may  be  fixed  by  the  judge  viho  is  to  preside  at 
or  hold  the  term,  by  an  order  under  his  hand,  delivered  to  the 
cviinimssioner.  If  the  number  ha.'!  not  been  so  ti.xed,  at  the 
time  of  the  drawing,  one  hundred  and  thirty-two  trial  juron 
must  be  drawn  for  the  tenn. 

§  1141.  [>lTO'rf  l.^Tft,  ISSft.]  If  two  or  more  of  the  judges 
specified  in  the  last  section  attend  with  or  without  one  or 
more  justices  of  sessions,  the  commissioner,  or,  in  case  of  his 
absence,  his  chief  clerk,  must  break  the  Keiil  of  the  box  con- 
taining the  ballota,  open  it,  and  exhibit  the  ballots  for  their 
inspeclhrn,  together  with  his  original  and  each  supplemental 
list  of  trial  jurors,  and  also  the  verilleci  transcripts  thereof 
filed  in  the  county  clerk's  ulflee.  The  hallols  containing  the 
names  of  trial  jurors  excused  from  service  for  the  whole  or  a 
portion  of  a  previous  term  of  a  court  of  record  in  the  eouuty 
■which  have  not  ali'eiidy  been  rcjtiaced  in  the  box  to  be  re- 
drawn, must  then  be  replaced  therein  ;  and  the  judges  attend- 
ing the  drawing  must  take  care,  when  the  seal  is  broken,  that 
they  are  so  replaced.  If  a  supplemental  list  has  been  made, 
and  a  trauseript  filed  since  the  la.st  drawing,  ballots  contain- 
ing the  names  appearing  therein  must  at  the  same  time  l» 
placed  in  the  Ixix.  The  judges  and  the  commissioner,  or,  ia 
case  of  his  absence,  his  chief  eierk,  or  a  majority  of  them, 
must  appoint  one  of  the  attemliug  officers  to  draw  the  ballotv 
from  the  box  and  another  to  checkmark  the  drawing  as  it 
proceeds  iiikui  a  copy  of  the  ILsts,  transcripts  of  which  huvo 
been  filed  with  the  county  clerk. 

g,114$^'  r Allied  1880.]    The  commissioner,  or  in  cue 
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.  his  chief  • ' 

■ts  so   lis   ■ 
f'lr   that   jii 
tiic  cuulaiinvi  iu  ;my  b;i 
he  box  iiiii)  rffid  alnini  iln 


*  then  shuke  the  box  contnln- 

to   tnix    thetiv     The  ptTson 

'^t   then,  without   st-piiit'  the 

i;]IUcly  draw  uiif  hiillot   iivm 

nriiit^  ilioreof.     If  tlii' Hnivviiiff 


i  for  triul  jurors  t«i  sorvf  111  thi- city  cuirf  of  Bi-ooklyn,  and 
the  person  drawn  does  not  reside  in  that  city,  the  ballot  must 
be  relumed  to  the  box  ;  but  if  he  residt's  in  tint  cit  v.  «>r  if  the 
tdrawin^  is  for  triul  jun^rs  t«i  servo  in  ;n      "  ■!■- 

urn  apjKiinted  to  cheikmark  tlio   dru.  i- 

Bte  the  name  of  the  i>erson  drawn,  111"  .  '  ">• 

he  figure  one.  The  ballot  must  then  l)e  dep<«iiteil  iii  u  st'o  lUti 
ox  provided  for  that  pur|.><»ie  and  constructed  like  the  first 
lox.  Another  bsillot  must  tlien  l»e drawn  in  like  manner  fn'in 
he  first  box,  iind  the  same  pi'oooss  must  bo  repeutcd  until  the 
Wjiiisite  niimlier  has  been  druwn,  except  that  each  niune 
Bust  be  checkniarked  in  its  numerical  order. 

g  1143.  [.^m'cf  ISSfl.]  When  the  drawinff  is  completed, 
[the  I-  .  r,  or  in  ease  of  bis  abw^nee,  his  chief  clerk, 

»u<i  fi  V  whom  it  was  conducted,  must  si>ni  u  min- 

I'lteul  '  I  the  copy  of  the  lists,  upon  wliii'U   the  check- 

llBiirks  have  been  made,  Kcttin^  foi-th  that  the  trial  jurors 
l«h<>se  names  nre  oontamed  therein,  were  duly  drawn  by 
IUi«in,  for  the  c<inrt  and  the  term  therein  spociflod,  in  the 

■  der  denoted  by  the  fijnires.  The  judpes  must  then  close 
cli  box  ;  and  ulace  upon  the  cover  thereof,  their  seals,  which 

Dust  not  be  broken,  except  whea  aeccssary  for  a  subaoqueut 

irawing. 

S  1144.  The  proceedings,  u|)on  each  sulwc<|uent  druwinff, 
■re  the  »i.me;  but  the  list  must  1h>  I'lieck  inurkt'd  vviihuuin- 
ers,  ciHumencing  with  the  number  next  in  order,  after  the 
list  number  used  at  the  preceding  drawing. 

S  1145.  After  all  the  ballots  have  been  drnwu  from  the 
first  box,  and  deposited  iu  the  second  biix,  the  commissioner 
mimt  make  u  new  list,  by  co|)viDp  the  lists  used  n^Min  the  pre- 
ccdinjf  drawin;,'s,  omitting  tlie  checkmarks.  He  must  tlien 
correct  it,  by  properly  indicating  each  person  who  has  been 
found  to  lie  disqualified,  exempt,  deiul,  or  in>t  resident  within 
fbe  county  ;  mid  each  person,  who  has  been  cxcusicrt,  and  for 
what  time.  Thprciiftcr,  when  trial  jurms  are  drawi],  the 
ballots  tnu.st  be  drawn  frum  the  second  box  ;  the  names  must 
be  checkmarked  on  the  corrected  list;  and  the  bullot-s  not 
used  must  be  dejxvsited  in  llie  llrst  l>ox ;  except  thai  where  abal- 
lot  i.s  drawn,  coiituiniuK  the  uiimc  of  a  person  indicated,  on 
the  corrected  list,  jus  dis|ualitled,  exempt,  dead,  or  non-resi- 
dent, it  must  bu  destroyed  ;  unci  a  biillot,  containing  the 
name  of  a  person  wholiu.s  been  excused,  for  a  period  then  un- 
expired, must  be  returned  to  the  bi.ix  from  which  it  was 
Irawii,  witliuut  checliuiajlung. 

§  1146.  [.4Tii'rf  IKHrt,  isno,  1801.]  Immediately  after  each 
rawing  of  trial  jurors,  I  he  i(immis.sioner  or  in  cime  of  his 
Mice,  his  chief  clerk  must  prepare  a  imael  verilled  by  his 
Hdavit,  euntniniiijj  the  lumies  of  Ihe  jurois  tlruvvn,  wilfi  the 
projR'i- additions  of  each,  aiidstaliiijr  for  what  court  and  for 
what  temi,  tlii-y  were  tlrawii.  He  must  transmit  the  ])aiicl  to 
the  sheriff  of  the  count  v.  who  must  keep  it  on  file  in  his  office 
for  public  mspccitou.  Tin*  cununissioncr  must  foiibwith  noti- 
fy each  jun>r  uaiiied  theietn  to  iittcnd  the  tenii  for  wliicb  he 
i  drawn  by  sei-viug  ui>t>i>  him  a  uutice  •■"  'hat  elTuct  ad- 
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dressed  to  liini.  Tlie  notice  muy  be  sent'il  iK-rsonally  or- 
leiiving  it  lit  the  juivir's  lesidouct?  or  usual  pliice  of  busitusil 
with  a  pci-son  of  proper  age  uiiddiscTftuiii.  It  must  specifyj 
the  days  during  vvhifU  the  juror  is  required  to  be  preseul ;  | 
and  it'nuiv  coiituin  copies  of  siieh  i)Ortious  of  Ihis  uiticleus] 
the  cominlii«ioiicr  deems  proper. 

§   1147.  {Am'd  18t>0,   ISOl.]    Tlie  thirty-six    triaJ  jurorsi 
flitit  diawn  for  ii  tcnn,  or  such  other  number  us  the  judg^e  u|i-l 
pointed  lo  bold  nr preside  at  the  temi,  direels  must  be  notitii'<lf 
to  be  present  during  the  Itrst  six  duys  of  the  tenn,  siiitl  tlic] 
thirty-six  triul  jurors    next  drawn,  or  wu-h  other  nuiiil>er  :i:(| 
the  judge  directs,  miust  be  notilied  to  he  present  during  tliel 
next  six  days  of  the  term,  and  a  lilce  number  duiiii^  eueh  suo-l 
ceediug  «ix  days.    The  judge  holding^  or  presiding  nt  tlie  f 
temi,  may  in  liis  discretion,  on  the  uppncat-iou  of  a  trial  juror  i 
excuse  him  from  the  whole,  or  a  part  of  I  he  time  of  sen'ice  rv-  \ 
quired  of  him.    The  judfje  may  also  chun^'c  the  time  of  (ser- 
vice of  a  jumr  to  a  huer  day.  during  the  Baine,  or  a  .subse- 
quent term  of  tlie  court.     Each  juror  whose  time  of  senicel«  I 
chanii;ed  to  u  day  certain  must  attend  at  the  i!|ieniu?  of  court  I 
on  that  day,  and  thereafter  until  discharged,  without  fuHbfr  | 
notice.    If  he  fails  st>  to  do  he  is  hable  to  the  same  punish- 
meat  as  if  he  hud  l>eeu  perwuuijly  nolilled  by  the  eouunissioaer 
to  attend  t  he  term,  unci  to  be  present  on  t hsit  thiy.     The  clerk 
of  the  Court  must  enter  in  a  tmok  kept  for  that  purjxwe  tk- 
name  of  each  jiii-or  who  is  so  excused,  or  whose  timeofs«^J 
vice  is  ehaugeil. 

§  1148.  lAyn'd  1S90,  1891,]    Before  the  cominenceineiit I 
of  each  term  of  a  court  for  which   trial  jurors  have  becu  ] 
druwn,  us  prescribed  in  this  article,  the  commis-sioncr,  or  in 
case  of  his  ab.sence,  his  chief  clerk,  must  tile  with  the  clerk, 
the  jmiiel  or  a  copy  of  the  panel,  w  ith  a  retiini,  under  liis  ] 
bund,  indorsed  thereupon  or  iiiinexed  thereto,  showiug  iIm' 
names  and  additions  of  each  juror  notified  the  days  duriiiif  j 
which  he  was  uotifled  to  at  tend,  and  the  manner  in  which  he  | 
was  notified. 

S  1149.  [Am'dim).]    At  anytime  during  the  sitting  oH 
a  term  ol^  a  coui-t  of  record  in  the  county,  the  court  inny^ 
direct  an   additional  mimber  of  trisd  jurors  to  be  <Iniwu  foe 
that  term.     The  order  tiuist  specif.y  the  number  to  be  dniwivj 
and  tlie  lime  of  drawinjT.     The  draw'ing  must  be   eonductertj 
as  prescribed  insectionseleven  hundred  and  fortyoue,  eleven  J 
hundred  and  forty-two  and  eleven  hundred  and   forty-thrtc 
of  this  act,  except  that  notice  is  not  required.    The  c^iminii' 
Honer  must   fortbwilli  notify  each   juror  drawn   by  such  t 
notice  as  the  court  diit'cts,  to  attend  the  term  at  the  tinifl 
specifled  in  the  order. 

55   1 160.  [.4mV/  ism,  ISOl.]    in  u  special  proceedinfj  peml- 
int;  before  the  county  judfre  of  Kiiig.s  eounty,  in  which  a  trail  1 
jury  is   neccKsary,  the  judcye  mny  empiinel  n  jury  from  lb 
triftl  jurors  who  arc  servinj?  at  tlie  time  in  the  court  of  sei 
sions  ot  the  county.     In  a  special  proccediuji  pending  befop 
a  judg-e  of  the  city  court  of  Brooklyn  in  which  a  trial  jury  i 
necessary,  (he  judrje  may  empanera  jury  fruiu  the  trial  junir 
who  are  serving  at  the  tune  in  that  eouVl.     If  there  are  i 
juiiu's  scrvinp  m  the  court  of  sessions  or  in  the  city  court  l.. 
the  case  may  be,  the  jiidjre  may  make  un  order  reipiiriujf  Uh 
cotnmissiouer  of  jurors  to  draw  the  number  of  trial  jur 
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Bfsif^atcrl  therein  ;  wh<?rc'iipi>ii  the  commissioner  or  in  case 
l.iMfiico.  Ills  chief  clerk,  iim.it  draw  ilie  raquisitc  iiiim- 
I  the  ciiiunissioner  must  noti fy  tliem  u.s  prescribed  in 

^Uiis  article  for  di'uwijig  unci  uoUiyiiig  oUier  triaJ  jurors. 
§  1151.  The  board  of  supervisors  of  the  couuty  must 
kllow  to  each  judge,  iueludiit^  each  justice  of  the  aupreine 
ewrt,  for  the  services  pcrfoi-med  by  him,  as  prescribed  in 
tJus  article,  such  compensatiou,  us  tue  board  deems  reason- 
able and  pixiper. 

g  1 152.  Where  a  person,  duly  drawn  and  notified  to  at- 
tend a  term  of  a  court  of  record,  as  u  triiii  juror,  faiU  to  at- 
tend, lit  the  time  specitiefl  in  the  niitie'e,  or  fioiii  day  to  day, 
th«  court,  at  that  term,  must  impi).M5  u^mu  him  a  fine  of 
twenty-tlvc  dollars,  for  each  duy  thut  he  fails  »>  Ui  attend. 
This  section  appUes  to  a  special  jui'or,  as  well  aa  to  an  ordi- 
nary trial  juror, 

§  1153.  "VThere  a  person,  duly  drawn  and  notified,  fails 
toatt.eud  and  serve,  at  a  tcrui  of  a  court  of  record,  as  ro- 
(Jiiifed  by  law,  without  having  been  excust'd,  the  court,  be- 
siiles  iuijpoiiiutf  a  flue,  as  prescribed  iu  the  last  st-ction,  may 
direct  the  sheriff  to  arrest  him,  and  bring  him  before  the 
court;  and,  when  he  hu»  been  so  brought,  it  may,  iu  its  dis- 
ci-etion,  compel  him  to  serve. 

S  1154.  The  commissioner  of  jupora  must  cause  a  notice 
to  be  .served  uix)n  ciieh  delinquent  triul  iuror,  returned  aa 
having  oeen  lined,  stating  tlie  sum  in  wliicu,  and  the  term  at 
\vhich  ho  was  fined,  and  nxiuirin^  him  t-u  show  cause,  if  he 
has  any,  before  the  board,  specified  in  this  section,  at  the 
coraniisisiouer'ii  office,  ou  a  day,  not  less  than  three  days  there- 
after, and  at  an  hour  specilled  iu  the  notice,  why  the  fine 
shuidd  be  remit tfd.  The  commissioner  must  notify  the  jus- 
tices of  the  supreme  court,  residing  in  tiiu  eounly,  the  county- 
jud^e,  and  the  chiel-judfre  of  the  city  court  of  Brooklyn,  to 
attHUil  at  the  same  tune  aud  place,  and  net  with  him  as  a 
board,  for  the  remission  and  enforcement  of  jury  fines.  It  is 
Ujeir  duty  to  attend,  and  act  accordiugiy.  The  'commissioner. 
Bad  two  of  those  justices  or  judjjes,  constitute  a  quorum. 
The  luiard  may,  in  its  discretion,  hear  testimony  ;  and  it  may, 
fri)in  time  to  tmie,  adjourn  the  nieeting,  or  tlie  hearing  or 
fiual  disposition  of  a  purl  it-tilnr  ciise.  It  may  remit  the  whole 
or  any  part  of  a  fine  ;  but  a  line  shall  not  be  reunited  or  re- 
duced, urilesis  the  pei-s<,in,  ujiou  whom  it  lias  been  imposed,  or. 
If  a  rea.s*in  .satisfactory  to  the  board  is  ^'i  vcn,  why  his  affidavit 
cunnot  be  furnished^  uuoUier  person  iu  his  behalf,  makes,  and 
dies  with  the  cnmmissioner,  an  nffldavit,  stating  the  Kroiitiris, 
iipt)n  which  a  retiiissiim  or  reiluction  is  chiimed.  Eacli  utflda- 
vit,  so  died,  must  be  kept  opeu  to  pubUc  inspection. 

§   1155.  The  commissioner  of  jurora  must  receive  each 

fine,  psiid  or  collected,  as  prescribed  in  this  urticle.     When 

^iicu  days  have  expired,  since  the  liual  disposition  of  a  case  by 

Mhe  btiard,  the  commissioner  must  file,  m  the  office  of  the 

Klerk  of  tlie  court,  a  return,  containing  the  name  of  each  juror 

fined,  whose  Hue  reiniiins  unpiuti,  uii«ra  statement  of  the  suni 

remaining  iinpniel.     The  clei'lv  must  thereupon  is.sne  to  the  com- 

missiouer,  a  preei'pt.  under  the  seal  of  the  court,  speeifyingf 

the   name  or   each  pci-soii   fined,  and  the  amount  id'  his  fine 

remaining  unpaid  ;  and  eoumianniuurthe  comniisKioner  to  levy 

Eld  enforce  colloi'tion  of  eucli  tine,  and  to  i-eturo  the  precept, 
itfa  his  doings  thereupou,  williin  ninety  days  utter  the  re- 
■^  ^ < - 
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cftipt  theroof.  For  the  purpose  of  collecting:  u  fine,  the  con 
missiouer  must  levy  uptin  and  soil  the  personal  property  of 
person  fined,  with  "like  effect,  uiid  subject  t«  tlie  same  prt 
visions  of  law,  lis  where  a  sheriff  levies  upon  »ii<)  sells  person] 
property,  by  virtue  of  an  execution,  issued  upuu  u  judguief 
of  a  court  o\'  record. 

§  1156.  The  commissioner  must  return  the  precept^  a 
cording  to  its  conuiiu.ud,  to  llie  clerk  of  the  court  issuingj 
If  he  fails  so  to  do,  the  court  iiiuy  enforco  the  return,  by  a 
tnchinenfcfiir  couteinpt.  AVhi'ii  ilie  precept  is  returned,  It 
clerk  must  make,  iu  tlie  docket  of  juagniculs  kept  by  hira,  tt 
some  entries,  as  nearly  tis  may  l)e,  with  respect  to  each  unoo 
lected  liue,  as  if  it  was  a  llnal  jud|;iiieut  rendered  iu  iin  acliiX 
If  the  fine  waa  iinposied  at  a  term  of  the  city  court  of  Briwlt 
lyn,  1  ho  clerk  thereof  must  iiniiiediutely  transmit  u  transcrij 
lif  the  entries,  to  the  clerk  of  the  county  of  Kin^  ;  who  tnufl 
file  it,  and  make  the  uppropriale  entries  in  his  docket  of  juilj 
ments.  When  the  entries  have  been  made,  the  fine,  wiB 
interest,  becomes  ii  lien  uijon  the  real  priiperly  of  the  persol 
fined,  as  if  it  wtts  recovered  by  a  jiid^Tient  in  thosnme court 
and  an  execution  tO€u>llect  it  may  be  issued,  directed  to  th 
sheriff  of  the  county  of  Kings,  as  upon  a  jud;;inenf.  Th 
commissioner  has,  in  reluliou  to  the  execution,  and  the  sjli 
faction  of  the  fine,  all  the  powei-s  of  the  attorney  for  a  iiUt 
recovering  Kiich  a  judgment,  in  relation  to  the  judgment^  )U| 
the  eiecution  issued  thereupon. 

§   1 15*7.  The  lien,  cronled  by  such  a  docket,  must  be  dl 

charged  by  the  county  clerk,  on  tiling  with  him  the  commi 

^  doner's  cortiflcate  of  payment. 

§  1158.  If  the  commissioner  of  jurors,  or  cither  of  I 
Bsistants,  or  a  clerk  or  other  person,  employed  b^'  him,  "d 
^ruptlv  and  without  sutficieiit  cause,  oinit-s  the  name  of  a  p< 
■on,  tluly  dniwu,  from  a  panel  of  trial  jumrs,  or  the  bulk 
Containing  the  name  of  such  u  i>ersm,  from  eit  her  of  the  bol 
prescribed  in  this  article;  or,  directly  or  indirectly,  receif 
a.  fee,  reward,  compensation,  or  advantage,  in  consideratl 
of.  or  us  an  inducement  to  such  nn  omission ;  he  is  guilty  o( 
felony,  and  shall,  on  conviction,  be  punished  by  imprisonma 
in  a  State  pristiu,  for  a  tenn  not  less  than  two  uor  more  tllj 
five  years. 


I     ^   1159.  A  wilful  omission,  by  thecommissioner,  of  ndl 
required  of  him  by  this  article,  other  than  that  ^ 
the  lost  section,  is  a  misdemeanor. 

§  1160.  Ajperson,  to  whom  application  is  mode,  wit 
the  county  of  Kings,  by  an  assessor,  or  by  the  coinmissiol 
of  jurors,  or  cit  her  of  his  assistants,  for  mformat  Ion,  as  D 
fact,  upon  which  the  liability  of  himself,  or  any  other  peri 
to  serve  as  a  trial  juror,  depi-nds,  hu<1  who  refuses  to  g»v» 
formation  relating  thereto,  which  he  can  give,  or  knowil^ 
gives  fal.se  infoi  mutiun  relating  thereto ;  or  a  person  % 
knowingly  mokes  to  an  a.sscfisor,  or  to  the  coRuiiisiionei 
jurors,  or  a  person  acting  by  his  authority,  a  false  repreaei 
tion  as  to  the  identity,  i-esiflcnco,  or  any  other  matter,  reW 
to  a  juror,  duly  drawn,  and  plaoed  on  a  panel  to  be  aotid 
or  who  kniiwmgly  retains,  conceals,  suppresses,  or  wilt) 
destroys,  a  notice  to  uttcnil,  left  at  the  I'esidenco  or  plno 
businotis  of  another,  who  lias  been  4ruvt'ti  us  trial  jun^ 
guilt,y  of  U  milKtePMiiin.ir. 


Mt61-ll«5       FORMATION  OP  THE  JURY. 

I  nor.  A  phjTitcinn,  wIkj  kriowincly  eivr»  n  fa.w  c*rtlf- 

r   mnki>«  n  tn\>^  r^pn~«'nlutiun,  lor  Uw   |«ir)xiM'  of 

■  Jh?  (liw*lmrg('(l,  ••xniHol,  or 

itU  juror  til  till'  lyuinty   of 


$  1162,  The  cnmmuisiniitT  of  Jurani  must  nwko  a  ycftriy 

The  IxMinl  of  su|>pr\'(»>r<.  of  nil  iir<'>oci-<llngii  IumI  bi- 
'  by  him  in  tlio  illxlimxi'  •''  l'>^  <l»ti«« ;  MHt  b* 
vef  t<i  Lbe  Ciiuiilv    (.r<NLMiirt*i*,  :tt  )<':t«l  ooov  Ib  VAGIi 

LUut:!.' iwiuiUs,  lUl  money  ialii*  biiuds,  which  be  bat  raoaivwl 
|1E  cutmnissiuiier. 

TITLE  V. 

Trial  by  jury. 

Abticli  1,  Formminn  ofihcjurr. 
i  The  vcrdirl. 

ARTICLE  FIRST. 
Formation  of  thb  Jvar. 


.  Olerk  l<^  prKpare  ImIIom 
. for  trial. 

.#  t'dllot". 

.wing  linllolii. 

,  j^  c,  ...n^     .tt'ltWII,    etc.,     1(1 

lorm  Iho  jury. 
UtIT.  BmIIoih  driiWM,  wliei)    (o 
l>e  rIeposiieJ  lu  a  sev- 

00>1  Villi. 

[yUi.  Id.;  when  to  he  returned 
V>  the  flmSbox. 
kBallola  or  alioenteea,  etc., 
to  l>e  relurneil  to  tirst 

Win.  New  iury  tn«y  tie  driiwu 
Willie  Ural  ia  empan- 
litllBd. 

IITI.  Whpo  tnk-nmon  to  lie 
procurpil,  or  Jurors 
drawn  from  third  box. 

UlS.  When  t«le>imen  to  t>e  pro- 
cured. 

1173.  If  sheriff  Ida  party,  court 


may  appoint  a  persan 
to  *•■!  Tur  lilm. 
I  IIT4.  Duty  n{  tliertlT  and    of 
lalwimin. 

ins.  Jury  cum pvient.althanith 
cunlaliiliiK  nimn  or 
only  sbine  of  urifijial 
pnnol, 

1170.  Two  peremptory  chnllen> 
RPM  In  a  ciril  acliim. 

1177.  No  i-hallenKe  allowed  b«> 
raiiae  officer  lirawlDf 
Ih  h  iMtrty,  etc. 

11T8.  No  chnllcnKe  *llo<r*<1  b«- 
cauKe  otBcer  outlfylng 
l«  ft  pivrty,  eto. 

U7D,  Clwllen|$ei<  iu  peoal  act- 
ions. 

IIM.  Ci:ul|rnKe8  tiow  tried. 
Rxoeptlons  to  and  re- 
Vli'w  of  the  determln- 
atinn  of  tlie  court,  in 
reference  thereto. 


§  1 163.  At  the  opciung  of  a  t«rm  of  a  court  of  record  at 
fhich  isssiii's  of  fact  are  to  be  tried  by  jury,  the  clerk  inii.st 
wise  ballots,  unifoi-m,  a.s  iieurly  as  may  be,  iti  upiK'iiraiiee,  to 
I  prepared,  by  writing  the  naine  of  each  pei-son,  returned  to 
be  term   as  a  tiial   juror,  with  hia  proper  additions,  on   a 
trtlte  piece  of  pajjer.     He  must  roll  up  or  fold  euoh  ballot, 
ae  manner,  as  nearly  a-s  may  be,  so  as  in  reKenible 
I,  and  so  that  llie  liame  is  not  visible.     Tiic  ballot-i 
I  depotiited  in  u  stifflcient  box,  from  which  they  must 
^drawn,  as  prescribed  lu  this  article. 

§  1164.  Wben  an  i.s.<!iie  of  fact,  to  be  tried  bv  a  jury,  la 
Irought  to  trial,  the  clerk,  under  the  direction  o{  lh<?  court, 
hast^openly  draw,  tint  of  the  bo.\,  ua  many  of  the  ballots,  oue 
f  ter  another,  aa  arc  Bufflcicnt  to  form  a  jury. 

§    1 165.  Before  |1>-  ''ot  is  drawn,  the  b<ix  must  ho 

oloseU  and  well  shalf  -(Highly  to  mix  the  ballots; 
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and  the  clerk  must  dmw  each  bullot,  without  seeing'  •!• 
name  writtoii  on  any  of  thoiu,  tlii-ough  an  niiLTtiire,  tii;i  !■  m 
the  lid  of  the  box,  large  euougb  only  to  aduiit  bis  baud  cou- 
venieutly. 

§  1166.  r-4m'(i  18S3.]    The   first  twelve  persons  who  ap- 
pear, as  their  names  arc  drawn  and  called,  and  ap^ii-oved  ai 
mdiftei'ent   between  the  parties,  and  not  diHchurji^ed  or  ex* 
ousud,  must  lie  sworn,  and  constitute  the  jury  to  try  tbf  i  ^   : 
Persons  shalll  Ihj  distiuulitied  from  sitting  as  jururs  if  ri 
by  eoasniiji'uinity  or  atllnity  to  a  party  to  the  issue  i'l 
same  cases  in  wbieh  judges  are  disi^uulifled.     Tlie  pan  ^    , 
Jutecl  tfl  tlie  juror  iiiu.st  raise  the  objection  before  tlie  o.    •    • 
opened  :  but  any  oilier  jiiirty  to  the  issue  may  i'uii>e  the  oLij^x- 
tion  within  s'i\  mouths  from  the  date  of  verdict.  .  I 

§1167.  The  ballots,  containing  the  names  of  the  jur>irs  <ai 
sworn,    tnust   be   then   deposited   in  another  box,  and   '  if 
kept,   apart   from  tbe  other  ballots,  until  that  jury  i^  ji^- 
chargeci.  . 

§  1138.  After  that  jury  is  discharged,  the  ballots  ooit- 
taiiiinf'  their  names  must  be  again  rolled  up  or  folded,  ris  |)!'  ■ 
scribed  in  section  ele veil  hiindrt'd  and  sixty-tlirec  of  thi?  im ', 
and  returned  to  the  hax,  from  whieli  they  were  first  tukt-n. 
and  the  same  eout-se  must  be  pursued,  as  often  as  an  issue  is 
br<:)Ugbt  to  trial  by  a  jury. 

§  1169,  The  biillot,  containing  the  name  of  a  juror,  wbii 
is  absent,  when  his  name  is  d  rawn  or  called,  or  is  set  aside,  iff 
excused  from  serving  on  that  t  lial,  must  be  ag^ain  rolled  up 
or  folded,  in  the  sutne  manner  us  before,  and  returned  to  Uk» 
box,  containing  the  undrawa  ballots,  ivs  soon  as  the  jury  i» 
swoi-u. 

S?  1 170.  If  an  is-sue  is  oroutiht  to  trial  by  a  jury,  w';''  " 
jury  is  emjiimnelled  in  another  cause,  at  the  same  ten 
not  then  diseluvr»ed,  the  e<iui't  iniiy  onler  a  jury,  for  tl. 
of  that  issue,  to  be  drawn  nut  of  the  box  contuliiing  the  I 
Uieu  undravvu-  bill,  in  any  other  eii.se,  the  ballots,  eoiit 
the  imines  of  a)l  the  trial  jurors,  returned  at,  and  attci.iu„„ 
the  term,  must  be  pltieed  together  in  the  saiiio  box.  before  a 
Jury  is^lrawii  therefrom.  l 

g   1171.  [.-I"rdl87a]    1!  -u  sufBcient  numtwr  of  jurors,  Ij 
duly  druwu   iiud  iiotilied,  do  not  attend,  or  cannot   tie  ""'b-  ' 
tallied,  to  form  a  trial  jury,  the  court  may,  in  any   in 
except  Wr.slehester.  direct  the  shcnITto  require  the  ;.: 
ancc  of  such  a   number  of  talesmen,  from  the  bystun-i 
from  the  cotiuty  at  liirge,  qualilled  to  serve  as  trial  jui 
it  deems  sufficient  for  the  pur|x>.se.     In  Westchester  < 
the  court  must  dircctthe  sherilT  to  draw  a  sufficient  i. 
of  ballots  from  tiio  first  box,  .speciBed  in  section  ten  b 
and  tbirly-eifrht  of  this  net ;  if  there  is  not  a  suHBcieiit  :■. 
of  ballots" retiiuiiiinf":  therein,  to  draw  the  i-esiduc  from  i ; 
ond  box,  specilied  lu  seetion  ten  hundred  and  Rfty-oii' 
act.     In  any  other  county,  except   New  York  uiid  K 
may,  in  its  discretion,  instead  of  dircctinp  him  to   i 
talesinen  to  sitteiiil,  direct  hini  to  draw  u  sullicieiit  nun- 
ballots  from  thetliird  box,  specilied  in  section  I.eii  liiiiuli 
fifty-two  ol  tills  net.     !n  eillur  case,  I  lie  sherilT  iiin^: 
the  persiins  thus  drawn   to  attend  lorlbwith,  tir  n|Mm    ±  u  i. 
i^xed  by  the  iKMirt.    If  for  an.v  reason  a  sutUciciit  uunibor««l 


1172.  la  Mr 

r,  the  eourl  OMjf  aha 
-aaeoi  atdk  a 
1  aaiBneef  {a<t.  m  ft 

II  of  one  or 
'  reason,  no  twDot 
i.-iice  of  jurors  bc>a^«et 
for  the  trial  of  that ' 


1173.   \f. 

.-  to  the  Mte.  tht 

g,  v>  act  in  fJif  f  of  1>K« 

■  rsiaao; 

>II  U»e  dutieaami  liittfaB  «r  tke  i 

t-  matterBi 


§  1174.  Tbe 
Bnut  Dotifj-  tbe  reqairite  aHnbar  of 
make  return  thereot,  a«  ^cjcutied 
anil  fnrt.r-<^i|?l>t  ol  thi»  act ;  ezoecit  tl 
nd  fovtkwitk    Ka€h 


pcrmn  loi 

Ike  oonrt  or  act 

Fbr  a  aegtecc  or 


'  as  a  yiRc  noa  tae 
efuiwU  so  to  (k>.  be  maj  be  Bned,  in  tke 
J  jurur,  ivsuJarij  dravn  and  notdM,  *•  iiraeribed  ia  Ihic 
apt«T  ;  and  he  is  mbjeot  to  the  Mtne  exoepcions  and  chai- 

(Irngc^  as  any  otber  tnal  jaror. 

1175.  [Am'd  1877.1  It  is  no»  a  valid  objection  to  « 
Dry,  pri>curr<i  as  prcs<:nbv'j  m  tbe  bat  four  aeraonL  tteU  it 
iDDtains  Durie  of  tbe  Jurr«rs  orisioallj  letfBed  to  the  tenn,  or 
■  only  pHrtiuliy  oompoaed  of  such  jurora 


J- 


§  1176.  r  1 '"-'Msin.T 

r '  ^  .'in  issue  of  fact,  joined  la  a  civil 

in  I'd,  each  pcirty  may  iierqit|)toritT 

ur  and  hi  a  «iurt  not  ofrecoMeaeHB 

<  ily  chnllPn^e  not  more  tlian  two  of  the 
■n  for  the  tria.L 

§  1 177.  It  is  not  a  good  cause  of  challenge,  to  the  panel 
|_or  army  of  trial  iururs.  in  an  action  in  a  aiurt  of  rworUj  that 
Bhe  officer  who  drew  them  is  a  party  to,  or  interested  tn  the 
^Edtion,  or  counsel  or  attorney  for,  or  related  to,  a  party. 

'  §  1178.  IMS  not  a  pood  cause  of  challeiifre  to  the  panel  or 
array  of  trial  jurors,  iu  an  action  in  a  court  of  rei>ord,  tliat 
they  were  notitietl  to  attend  by  un  .iRiifr,  who  is  a  piirty  to, 
or  loterestetl  in,  the  action,  or  related  to  a  party  ;  unless  it  is 
alleged  in  the  challeauo.  and  Is  established,  that  one  or  more 
of  t&e  jumrs  drawn  were  not  nolilled,  uiul  that  the  (.iinis.sion 
was  inteotiui'aL 

^  1 170.  In  a  penal  action,  in  a  court  of  record,  or  tint  of 
record,  to  reco^■er  n  sum  of  money,  it  is  not  n  ir(H)d  cause  of 
challenge  to  a  trial  jtirnr,  or  to  an  offlc«r  who  iiotilicd  the  trial 
iurora,  that  the  juror  or  the  officer  is  liahle  to  oay  lax<>fl, 
m  a  citv,  town,  or  -hich  may  be  benelited  ny  the  ro- 

covery. 


Hun, 3*1. 
M.y,  112. 


1180.  r.-1)>i'(M.S7r.]  An  objeolion  to  the  qnaHfli 
of  a  jurirri.s  aviululHu  tmly  iijuin  tv  cballiMurt?.  A  chulli 
a  juror,  or  a  cluillcnge  to  tlic  piiiitl  or  array  of  jurors,  i 
inert  and  ilfti'ruiiufil  by  the  I'diirt  only.  Either  pari 
eicept  to  till"  dotiTiiiinutiuii,  uiul  it  may  tx;  reviewed, 
quenlionof  fiict,  or  a  quesliou  of  law,  or  b<itli,  as  wl 
issue  of  luft  prt'sfiili'tl  by  the  pleadiiitjs  i.s  tried  by  the 
except  that  wht-iii  ouo  or  inore  exceptious  are  taken, 
ruling.s  of  the  court,  made  uft>-r  the  jury  Is  etiipanelled, 
cepticin  tu  the  detomiiniitloa  of  u.  challenge  must  be  h< 
the  same  time  ;  ami  the  ease  niiiNt  contain  the  matte 
essary  t«  present  it,  upon  the  fui'ls,  or  the  luw,  or  Ixrth 

ARTICLE  SECOND. 
The  Verdict. 


i  1181.  IJisclmrge  ofjiiry  fiiiliiig 
to  agree. 

Il9'i.  Plalndtlounnotsuliinit  lo 
nnn-8iiU  afier  jury  re- 
tires. 

11B3.  In  action  tn  rp?ovor  mon- 
ey. Jury  to  assess  dam- 
Hges. 

1184.  Hovr    dciulile,    trelile,  or 

inerensed       damages, 
round  nnil  Hwnrded. 

1185.  MVIiBD  verclici  lo  he  taken, 


W.Y.Smte 
ip.  002. 


>  tu^^ 


i  IIM. 
1187. 


nnbiect  lo  1 
of  the  court. 

OcnernI  and  spet 
dii'l  defined. 

General  or  apec! 
dlc:t,  when  rei 
special  tindlni 
geimral  verdict, 

1188.  Special    finding  < 

gennral  Terdlol 

1189.  Enlry  of  verdicJ 

qiient  proceedli 


§  1181.  'VVtiL're  a  jury  is  empiinellftl  to  try  an  ii 
make  ati  ia((uiry,  or  to  tts.ii's8  daiiutges,  in  an  notion  in 
of  record,  or  not  of  record,  or  in  &  special  proeeetliua 
an  otflcer,   if  the  iurtn's  canaut  a^"ee,  after  tK;iiigl 

tether,  for  sucli  a  time  as  is  deemed  reasonable,  by  thi 
eFore  which,  <)r  the  officer  before  whom,  they  were  en 
ed,  the  court  or  officer  may  discharge  them",  and  issui 
cept  for  anew  jury,  or  or<lcr  another  jury  to  he  dri 
the  case  requires  ;  and  the  same  pr'K'eediiigs  must  be 
fore  the  new  jury,  us  if  it  was  the  jury  fir^t  cmpanelk 

§  1182.  It  ia  not  necessarj',  in  an  action  in  a  ( 
record,  to  call  the  plaintiff,  when  the  jurors  are  atioti 
liver  their  verdict;  and  the  pluiutilT,  in  .such  an  action, 
submit  lo  a  nonsuit,  after  the  cause  has  been  committer 
jury,  to  consider  of  the  verdict. 

§  1 183.  lu  an  action  to  recover  a  simi  of  money  oi 
verdict  i.s  found,  either  la  favor  of  thephiintitf,  or  m  f 
a  defendant,  who  hag  set  up  a  counterclaim  for  a 
money,  the  jiirj' mu>it  assess  the  amount  of  damage 
jury  may  ajso,  iinrler  the  direction  of  the  court,  (ksa 
amount  of  the  tUimajces,  where  the  court  directs  judgn 
the  ijluintiff,  on  the  pleadings. 

§  1184.   Where  double,  treble,  or  other  increase 

are  K'ven  by  statute,   single  damages  only  a 

nd   by  the  jury  ;  except  in  a  case  where  the  slati 

Rcribes  a  dilTerent  rule.     The  sum  so  found  must  be  in 

by  the  court,  and  judgment  rendered  accordkig^ly. 

g  1185.  [.Im'd  IftTO.l  ^V^^ere,,  upon  the  trial  of  I 
by  a  jury,  the  ca^e  pres<>nts  only  f(iiestioiis  of  law,  Ui 
may  direct  the  jury  to  reikder  arenliet,  subject  to  t 
ion  of  the  court.  IJotwithstandnitr  tliut  kucij  a  ver 
been  rendered,  the  judge  holding  the  trial  termi 
same  term,  set  aside  the  verdict,  and  direct 


it  juiUBj 


jmtc 


Tor  either  f«rt  r,  wi 
i^h  a  directKM  had 


ItoWke 


:  niii«  hundred  aad  vimtily'fomr  a(  tk*  ML 

1186.   At-ttial  vft4KtHdM^lnr«hMblkr>H7fiiw- 

MiDccs.  ^eneraUjr,  upoa  all  «r  any  a/  Itoi^Mea,  in  tmrwr 
titb^r  of  t  be  plaiatiO,  or  of  tie  rtf«»il»iil  A  ilMx^l  rcrdM 
lone,   bv  which  the ^ht  fcrib  tfce  t>cjUi^■^^^  hwriyllw 


urt  to  detenoMM^ ' 


tpWtJTMl 


1187.  InuactioatorcooTcr  afHB  of 
al  property,  or  a  cfcattrl.  the  jarf  i^jr  lead 

-erdict,iHint  iWwiitiiw     ]■  aa^  otaar  acnoaL es- 
-  one  or  morft  ^jwiWr  i}iKiliMa  af  faei,  mmtmi  aa^ 
:  ection  of  the  court,  are  tried  ^  a  ^anr,  the  eooit 
Lmuy  di!c>.'t  the  jury  to  Snd  a  wfmaal  tinlwi,  apua  aB  oramf 
tof  the  i^.^.lles.     ■VViitre  the  mrr  1 
;tnuy  instrucx  it  to  flaaaMO 
ons  of  fact,  atatMl  in  wrilia^ 
[  findins  most  be  in  w-riua^;  it 
Seric,  and  eiii«red  in  the  niiiuit«& 


a  ^tmiaior 


The  taecialircrdlaar 
be  fled  with  the 


aKT.flat 

•r-O.  i$.i 


I 


is  amaaiynirt  with  a  lo  iMr.OT 
?  hater,  aad  the  ooart 


§  1188.  Wbere  a  special  flndii 
KHPral  verdict,  the  former  ooatrois 
bu.st  render  judgiDeat  aooordiagly. 

1189.  lArrrd  1f<77.]  Wb«n  the  jary  renders  a  Terdiet, 
.'finds  upon  one  or  in-  re  f^>ecific  questioos  of  fact,  stated 
Ddcr  the  direction  i>f  the  court,  the  iderkmust  make  an  entry 
I  his  nuautes^  specifying  the  time  and  place  of  the  triai ;  tiie 
~  nesof  the  nirurs  andwitaesseB:  the  verdict,  or  thequea- 
..  J5  and  finaings  thereopoo,  as  the  case  requires ;  aad  the 
Brection,  if  any,  wbicfa  the  court  gives,  with  res^icct  to  the 
Bbseqtient  proceedings.  Upon  the  appHcatioa  of  the  party 
1  whose  favor  a  g^eneral  verdict  is  rendered,  the  cleric  must 
nter  juilfnjient,  in  (xmfomiity  to  the  verdict,  unless  a  differ- 
lait  direction  is  given  by  the  court,  or  it  is  otherwise  8|)eeiaUy 
cribed  by  law. 

TITLE  VI. 

KMceUaneov*   prorisiorig,    irurlutiing    ihosf  rrlnting  to  em- 
bracery,  and  olhrr  act$  of  mitcwidttct. 


1190.  Trial*  by  jary  to  be  u 
herein  prarided:  juries 

of  part  aliens  alK)liBb- 

1191.  Venire  not  necessary, 

1192.  Juron    not    to   t«  ques- 

tioned for  their  verdict. 

1193.  Penalty  wberejurortjikes 

Rift,  eic. 
1184.  Bm  brac«ry  ;  {>enal  ly  Itie- 

refor. 
1195.  Penalty  Tor  Juror's  non- 


I  §  1  ISO.  A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a 
"avil  action,  in  a  c«mrt  of  record,  must  be  hud.  us  presorib«l 
I  this  chapter  ;  exccjjtiiiii  wise  wherw  it  is  otherwise  spec- 
lly  prescribed  by  law.  Au  aheu  is  not  entitled  to  u  jury, 
ompotied  in  part  of  aliens  or  strungera,  in  an  action  or  spec- 
'  proceeding,  civil  or  criminal. 

S  1191.  A  venire  to  procure  jurors  oaiuot  be  issued  in  a 


M  N.YjSlati 
Rep.  IK. 
123>.Y.iaO 


attendance  in  f|iecial 
proceediujB:s. 
{  1196.  Sheriff,  elo.,  to  ketplnry 
in  special  proceedingf 
penalty, 
1I9T.  Kotlee  of  inipo!>ition  of 
fine. 

1198.  Special  return  of  delin. 

quoncy     and     fine     to 
county  court 

1199.  Collection    or    remiMion 

of  fine. 


«0 


JURORS'  MISCONIitrCT. 


nis  ver<liot,  or  leceivus,  irom  u  party  t<j  tne  t 
procei'flintf,  a  f;il'b  oi- Kratnity,  fnrfiMts  tou  M 
r  tf  Q  times  the  Viiliie  of  that,  which  lio  took  orl 
[jurty  t<->  llie  tiction  ur  siH'oisil  [iroceedinp,  aj 


civil  actit-in,  brriufilit.  in  a  court  of  i*eoord,  cxcep 
prescribed  by  law, 

j»  1102.  Ajuriir  Kliiill  not  bo  <nipsliiineil,  an 
Ject  to  an  actlnii,  or  oihor  hubiULy,  ci%'il  or  cr 
verdict  renderpti  by  liiiii,  iiv  an  sicLinii  in  n  coin-t-  of  ri 
not  of  record,  ur  in  a  upcciul  proct't'iliiin  In^fori.*  un  ofl 
ocpt  by  iudictiueiil.,  for  f ornijit  ctijulucl,  in  u  case  pj 
by  law.  i 

§  1193.  A  person,  drawn  or  notified  to  attend,  | 
juror,  ill  uu  action  in  a  conrt  of  rpi'ord,  or  not  of  rod 
a.  special  prncceHinfr  before  un  otTlcer,  vvlio  lakes  unj 
render  his  verdiot,  or  receivus,  from  u  party  U>  the  | 
special  proi 
■utn,  or  tf  I 
to  the  par t_ 

thertiby;  and  isi  also  liable  to  that  party,  for  his  4 
austairk'd  thereby;  besides  being  subject  to  the  pin 
prescribed  by  law.  i 

§  1 194.  An  pmTiraeoor,  who  procures  a  pei-son.  a 
notified  ti:i  attend,  as  a  trial  juror,  to  take  pain  or  pB 
trary  to  tlie  last  -Hectioi],  forfeits  ten  liines  Ihe  su! 
times  the  value  of  that,  which  was  so  taken,  to  the  f 
grieved  thereby  ;  and  is  also  liable  to  1l)at  party  for 
B^jes  sustained  thei*eby  ;  besides  beiny  subjeet  to  til 
ment,  prescribed  by  law. 

§  1 196.   A  person,  who  has  been  lawfully  and 
notified  to  attend,  as  a  trial  juror,  to  inquire  into  a 
thins,  or  to  hear  and  try  a  controversy,  in  a  spcciali 
ing,  pending  beforo  a  judge,  justice  of  the  pcaceJ 
Bioaer,  or  other  offloer,  and  who  vviifidl}-  ne(,dects  t 
as  re<]uircd  by  the  notice,  iiniy  be  fined  bylheol 
sum  not  exeeediuii;  twenty-five  dollars.    But  this  sc 
not  extend  to  a  ca-ic,  where  Bpeeinl  pi-ovisioii  is  mai 
for  punishing  the  default  of  a  trial  juiur. 

S  1196.   A  sheriff,  eonatabie,  or  other  officer,  w 
Jurors  to  attend,  in  a  ease  spefifled  iu  the  last 
V^heii  directed  by  tlie  officer,  before  '    ' 

ceedinjj  is  peodin;;,  attend,  luid  take  cL....„ ., 

a  vvilfid  netrlect  to  obey  siicii  a  direction,  or  for  auj 
dtict,  while  siltendiTiff  thi'  jury,  by  which  a  ri^ht  or  t 
a  party  to  the  special  proeeeditij^  may  be  impnJi-<| 
ludieed,  he  must  he  fined  hy  that  iiffleer,  in  a  siitniK 
lodf  (weiity-flve  dollars. 

§  1197.  Where  a  fine  is  imposed,  in  ft  case  sjii 
the  last  two  sections,  wrilteii  notice  (hereof  must  I 
upon  (he  person  fined,  to  the  end  tliat  he  may  nppi 
ofllcer  imposing  it,  for  the  reniissiou  of  the  whole  4 
thereof,  ujxm  proof  that  lie  hvid  a  reasonable  exeiri 
negieet  or  niiseonduct,  or  that  other  good  cause  exi« 
renjissioii.  1 

§  1198.  If,  within  thirty  days  afterthe  service  j 
tice,  the  line  has  not  been  remitted  by  t  he  olfleer  impa 
must  make  a  special  retnru  of  the  delinquency  or  ini 
for  which  the  fine  was  im|X>sed,  and  of  the  anioi 
line,  aeeompaiiied  with  proof,  by  affidavit,  of  se 
notice  spccilied  in  the  last  section,  to  the  next 
county  court  of  the  county,  in  which  the  deliuquefit 


>tucj  oiiicer,  v>a^ 

1  the  last  socti 

whom  tlie  spa 

charge  of  the  jq 


iilKKUiaB 
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.5  1199.  Tlie  lywwt.V  cleric  must  flclivrr  to  thp  rfrstrict  nt- 
t«iiii"V    n  <""|'V  "f  th<*  rp'iini  juuI  nf  IIr*  nffitluvit.  at   llwi  time 
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CHAPTER  XI. 
JUDUMENTS. 
TITLE  L— JvoQstEJrr  iif  an  Ar-rioN. 

TITLE  n. — JbTHiJOSNTS  TAKKX  WlTHOrX  PBOOCSS. 

TITLE  III.— VaCATIVCJ  ORSKTTINll    A«ID1C    A    JUDOidirr,  ><Mt 

Iurkgularity  or  EaROR  i\  rACT 
TITLE  L 

Judgment  in  an  ocftoii. 
Amoal.  G«ii«rml  praTiiiion!<. 

2.  Hode  crtakinK,  ^niprlni;,  am.)  enrorcing  ajmlKmcnl. 
a.  Itoeketini!  ft.inilKnv'nf :  •M' >'i  lU^reof,  •«  n  lien   upon  r«Ml 
nr|  property;  6ii!tp>>ii(iinc  mi'l  Jiaehargiog  (tie  lieu;  «»(iafiw- 

tioD  ana  ftsst^Dment  of  a  jiKiginenl. 

ARTICLE  FIRST. 


Gexebai. 

nan.  Deflaltion  of  final  Judg- 
ment 
MOi,  When  Judgment  ma;  be 

entereii. 
1393.  JuiiKincnt  to  be  eoteret) 

Ht  H  t<!mk  held  by  one 

Jmlfte. 
lax.  JuiiKio^Dt  mny  be  for  or 

ai^ainst    any     of     Ilia 

parlies. 
1205.  Wlienn  serernljiidgment 

mny  l<«>  btkeo. 


Provwio.vs. 

i  I-iOfi,  ,Ui>1emi»nt  fornr  acalnst 
A  marrl<>tl  womnn. 

1207.  When  IndKtnenc  lor  plnln- 
titt  not  to  i!>xc»e<1  Judg- 
ment ilemAnded. 

I2n«.  Rule  of  damages. 

UOO.  Effttct  or  Judgment  dii«- 
missing  the  complHlnt. 

1210.  Judgment  agniont  a  diuid 
perstiu. 

I2U.  Judgment  to  bear  inter- 
esi. 


§  1200.  lAm'rl  liin.'i    A  jufltnnent  is  either  intorloou'    i  Month.  U 
tot-y  or  tho  fiutU  dotenmination  of  the  riglits  of  the  pitrties  iu    Bui.  29. 
the  action. 

§  1201. lBepeal«d  lS77.-\ 

§   1 202.   Jiidt^ent   may  be  entered   in  lerm  or  vacation. 

§  1203.  Judgment  miiRt  be  entered,  in  the  flrat  instance, 
piirsuaat  to  the  direction  of  Hie  court,  nta  tenn  lieUl  by  one 
judge  ;  except  where  special  provision  is  otlierwise  inude  by 
law. 

§  1304.  Judgment  may  bo  jfiven  for  or  against  one  or 
more  plaintilT.'!,  and  for  or  ajjainst  oue  cu-  tnore  defendiiiits. 
It  rniiy  ^letermiiw  the  ulliiiiute  rights  of  the  piirlic!*  oa  tho 
suino  side,  as  betwRen  thoni-selves  ;  and  it  muy  jfnirit,  to  i..  de- 
feiiduat,  tuiy  afflnnative  relief,  to  which  he  is  eutitlcd. 
MHnn,  019;  43  ld.r,-il. 

§  1205.  Where  the  aetinn  i.s  against  two  or  more  defend- 
ants, and  ii  Several  judjjuient  is  proper,  the  coitrt  may,  in  its 
di.scretiiui,  render  jiulirment.  or  rc(|uire  the  piiiiiitifT  to  lake 
iudgment.  against  one  or  more  of  tlie  defondutits  ;  and  direct 
that' t  he  action  bo  severed,  and  proceed  against  the  otherB, 
'  '--  '--■^  -  therein. 


I 

K'the  only  defendant!!  1 


80  How.  Pr. 

4H8. 

47  N.  Y.9up. 

er.   Ct,  J.  * 

S.)174. 

87  N.  V.  599. 


I  Month.  U 
Bui.  14. 


■«  CiT.  Pro. 
M. 

3»Abb.  N.C. 

•X\2. 

WN.   Y.248. 

12  Abli.   N. 
C.  12. 

13  Abb.    N. 
C.  210. 
6    ClT.  Pro. 
158. 


§  1206.  Judfrmcnt  for  or  against  a  married  woman,  may  ' 

be  rcri<lereil  and  enforced,  in  a  court  of  record,  or  not  of  rec-  ' 
ord,  as  if  she  wa^  single?. 

S  1207.  Where  there  is  no  unswer,  the  judgment  shall  j 
not  be  more  favorable  to  the  plaintiff,  tluin  thut  demunded  in  i 
the  complaint.  Where  there  is  an  answer,  the  court  may  |ier- ' 
mit  the  |ilnintilT  totiJce  un.v  judgment,  con.sistent  with  the ' 
case  niado  by  the  compltiint,  and  embraced  within  the  issue.  | 
»9N.y.  108;  S  N,  Y.SUlt*  Rep.  2111;  ir>  Id.  ftM. 

^  1208.  Where  either  party  is  entitled  txi  recover  dam-, 
ages,  lie  iiniy  recover  any  rule  of  duinages,  which  he  might 
have  heretofore  recovered,  for  the  siime  cause  of  action. 

S  1209.  [.4Mrrf  1877.]    A   final  judgment,   dismissing  the  j 
oompluint,  either  before  or  after  a  trial,  rendered  in  an  action 
hereafter  commenced,  does  not  prevent  u  new  action  for  the 
same  cause  of  action,  unless  it  exjireiwly  <leelares  or  it  aj>- 
pears  by  the  judeiMi^it-roll,  that  it  is  'rendered  ujwii  '"    ' 
merits. 

.Y.  «W.       S  1210.  Where  ti  judgment  for  a  sum  of  money,  or  ( 

ting  the  payment  of  money,  is  entere<l   against  n  purtv,  aft«r  \ 
his  death,  in  a  case  where  it  rimy  be  so  taken,  by  special  pre-  ' 
vision  of  law,  a  meinoT-uiiduiii  of  the  jjarty's  death  must  be  \ 
ent«red,  with  the  judgnipnt,  in  the  judgment-book,  indorsed 
on  the  judgment-roll,  atul  noted  on  the  margin  of  the  dtx-ket 
of  the  jufl^niient.     Such  a  judgment  does  not  become  a  lien 
upon  the  roiil  property,  or  chattels  real,  of  the  decedent  ;  but 
it  eatublishes  a  debt,  to  be  paid  in  the  course  of  n«.'— '^'-'-- 
tion. 

§  1211.  A  judgment  for  a  sum  of  money,  rendered  

court  of  record,  or  not  of  record,  or  a  judgment  rendered  in» 
court  of  record,  directing  the  payment  of  money,  beai-s  inter- 
est from  the  time  when  it  i.n  entered.  But.  wberc  a  judgment 
directs  that  money  |)aid  out  shall  be  refunded  or  repaid,  the 
direction  ineUides  interest  from  the  t  ime  when  the  money  wa» 
p&ld,  unlesis  the  contrary  is  e.xpres.sed. 

ARTICLE  SECOMJ. 
Mode  of  takiwo,  k.vtbrino,  Ajfo  BNF(3R0iNa  a  JuDoiifflff. 

I  1212, 


It  aj>- 

311   t^ 

'  di^^l 
,  aft«r  \ 

111  pn>- 
uist  be  ] 
iorsed 
rltx-ket 
a  lien 
■dent  ;  but 
Klminis^^ 

dered  ^M 
idered  in*  ' 


Judgment  by  ilerauU,  in 
cerlnln  Bcliotis  on  eon. 
tmot  ;  tinw  taken. 

1213.  Amount  of  jdJ^ment  in 
such  cuse.s  ;  how  da- 
te rmlnoil. 

ISli.  Applloatlon  to  court  for 
judRment  by  defauU  ; 
when  neceiwikry. 

1215.  ProceedingB  on  iiuoh  an 

application. 

1216.  Application  forJiiilKment, 

in  '■age  of  serrice  hy 
publiGittlon. 

1217.  Attnclimeni    an-!   nniier- 

tuklnf;  for  rHMtitnlion, 
rcqiiirad  la  eoitaia  nc- 
tionn. 

1218.  When  jiidem«nt   cannot 

be   tiik^n    ugaluai   in- 
fant. 
ISlfl.  When  a  ilefendiint   in  dfr- 
fault  1»  entitled  to  ao- 
Ue». 


i  1220.  When  action  may  tte 
sernred,  if  Isgung  o( 
law  and  fssuee  of  fact 
presented. 

1221.  JudsmenC  how'-'-  -:  -' 

tor  trlHl  of 
low  nnd  i<«iU' 
Id  tlie  >ftnie  h, 

1222.  Id.;  nfler  trial  of  h 

law  only. 

1223.  Proceed ins«   upon  a( 

ration  under  the 
two  sections. 

1224.  Id.;  upon      inlerloeuji 

JndKment,  affirno 
appeal  to  tbe  grt 
term. 

1225.  Judgment,  after  Irl 

jury  of    »peeifl« 
lion.«  of  fmri. 
122fl.  III.:  after  reference  M 
termine  upeolfle 
Uona  of  fact. 


Sl313-m3 


JTtKiMENT. 


wa. 


I  isr.  Id.:  apon  roollnn  ri>r  new 
trial,  beard  at  gvntriil 
tsrtn. 

Id.:  Bpon  trinl  hy  rotirt 
or  referex*  of  the  whole 
U«un  of  r&cM . 

Id  malrimonUil  onuHt«, 
Judl^Tnenl  r*n  l>e  r«a- 
derrd  onty  liy  liie 
court. 
UaO.  Final  JiidRinpnt  uf«in  de- 
cision nr  report  *WAnJ- 
in$  intrrlocuiory  judg- 
lnea^  etc. 
<T"  td.:  how  tlnal  Judgment 
entered  and  aettlvd  in 
certain  caspn. 

Interlocutory  reference 
or  inquioilioD  ;  hn«r 
reviewed. 
1338.  Motion  for  judgment  up- 
on a  special  Terdict, 
etc. 


uae. 


izw. 


id,:  I]'   ■     ■    .  ■ ;  u-cl 

tr. 

Il>lf.  •.•.• 

to  lw»  itM-liidr.l  m  re- 
covery. 

Clerk  to  keep  jndgment- 
Mok  :  hMttiiK'nt  to  ba 
enlereil  llierelo. 

JlldKltlrUl-riill  l<i  li«  flledj 
of wh»t  It  Cfniili«t.>.. 

I<1.;  liy  whom  preunred. 

TlmenfHllnR  ]ii<lgm«nU 
roll  .  ,|. 

Wh*!,  mav  b« 

en;  vcullon. 

When  u  jU'iuMitMit  mtky 
1m?  enforced  by  piinlsh- 
inent  fnr  i1iB<ihr>yin)f  It. 

Real  property  ;  hww  sold. 
Etfeot  of  conveyance.  . 

Security  upon  miI«  by 
referee. 

Conveyance  ;  what  lo 
stale. 

§  1212.  [Am'd  lft77,  1S70.]  In  un  action  Rix-cified  in  .sec- 
ion  f<Kir  hundred  und  twenty  of  this  net,  where  the  suiiitnons 
ra*  persDnally  .served  u]>in  the  defendunt,  und  a  ci>py  of  the 
Dmplttint,  «r  a  notice  stating  tlio  sum  <>f  money  fur  which 
lidpment  will  be  taken  wus  served  witli  the  siiiiuiionR.  or 
rhere  the  defendant  has  apiieared,  but  hn.s  iiiude  default  in 
ileuding,  the  pltuiitlff  may  titkc  judgment  by  default,  us  fol- 
pws  : 

1.  If  the  defendant  has  made  dcfniilt  iu  appearing,  the 
laintifT  must  file  pi-oof  of  the  service  of  Ihe  suniinouK,  jbnd  of  a 

opy  of  the  complamt  or  the  notice  ;  and  a]si>jur«if.  by  affl- 
lavit,  that  the  defendant  has  not  appeai'e<L  \\'1icreinj<iu  the 
ierk  must  enter  liiial  jiidfjineBt  in  his  favor. 

2.  If  the  defendant  hivs seasonably  ap|)eHred,  but  has  iniide 
lefiuilt  in  pleadlti":,  the  iiUtiritilT  must  lllo  proof  of  the  sei-N'ice 
«f  the  summons  and  of  the  apjiearanee,  or  of  the  sippeamnce 
)Dly  ;  and  als<>  pi\>of.  l>y  iilHiUivit,  of  the  defaults  Where- 
ipon  the  clerk  must  enter  liiuil  judgment  in  his  favor. 

If  the  defendunt  has  made  defaiilt  in  ap}*arin;,'or  pleading, 
,il  the  case  is  not  ono  where  the  elerk  ean  enter  fliiul  judg- 
lent,  as  preseribed  in  either  of  the  foregoinji  stibdivisiuus  of 
,^is  section,  the  plaintiff  must  apply  ti.i  the  cuui't  for  judg- 
toent.  Its  prescribed  in  sectiou  twinve  huiidi'ed  and  foui-teen 
of  this  act. 

§  1213.  "WTicre  final  judgment  may  be  entered  by  the 
clerk,  ns  prescribed  iu  the  last  section,  tho  amotuit  thereof 
must  be  detenniued  u.s  follows  : 

1.  If  the  eom|jluiut  is  verlhed,  the  judpncnt  must  be  enter- 
ed for  the  sum,  for  whioh  tlio  eonipluuit  deiiiaudH  iurlnnieut ; 
or,  at  the  plaintiff's  option,  for  ti  stnidltr  sum  ;  nnti  if  a  com- 
putation of  interest  is  necessary  it  may  be  made  by  the 
clerk. 

3.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amount  due  to  tlie  pluintilT,  by  wimputing  the  sum  due  upon 
a.D  instrument  foi- ttie  payment  of  money  only,  the  non-pay- 
ment of  whii'b  cotistitiites  a  cause  of  action,  state<l  in  tlio 
cotiiph»'"t;  and  by  ascertaining,  liy  the  examination  of  the 
blaiiitilT,  upon  oath,  or  by  other  competent  proof,  the  amount 
due  to  him  for  any  other  cause  of  action,  stated  iu  tho  com- 
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r.  Pro. 
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Id.  sav, 
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pluinti.  If  Ml  instrument,  spccitlod  in  this  sub<)i vision,  ha 
beeu  lost,  wi  that  it  cannot  bo  prtxlucod  t-ij  the  clerli,  Ua  uiu 
tiike  prcxif  f)f  its  loss,  iind  of  its  contents.  Eitlicr  purty  lua 
reiiuire  the  clerk  to  reduce  to  writing  and  Hie  the  assessment 
una  the  oral  pi-oof,  if  uny,  taken  thereupon. 

§  1214.  [.4i«M  1877.]    Where  the  summons  ^pas  i>pr 
aUy  served  upon  the  defendant,  within  the  State,  and   he  ha 
made  default   in   appearing,    or  where   the   defendant  ha 
appeared,  but  has  made  default  in  ]>leadiug';  and  the  case  :' 
not  one,  where  the  clerk  can  enter  linnl  judcmieot,  a.s  pr 
scribe<l  in   the  last  two  sect lotis,  the  iihiintitT  uuist  apply  I 
the  court  for  judgment.     Ujxin  the  amjliciition  he  must  tile, 
the  default  was  iu  appearing,   prinif  of  service  of  tJie  suin 
mons :  or,  if  the  default  was  iu  iileu(bnc;,  proof  of  appearunoa 
and  also,  if  a  copy  of  the  complaint  was  demanded,  pnxif  a 
service  thereof,  upon  the  defendant's  attorney  ;  and  m  eitbci 
case,  proof,  by  atndavit,  of  the  default  which'  entitles  him  tj 
judgment. 

tj  1216.  [Am'd  1877.]    The  court  must  thereupon  rendi 
the  judgment,  to  which  the  plaintiff  is  entitled.    It  may,  witi 
out  a  jury,  or  with  a  jury.  If  one  is  present  iu  court,  make  I 
comptitation  or  assessiiieot,  or  take  an  accotmt,  or  proof  of  l 
fact,  fur  tlie  ptirpose  of  enabling  it  to  roiuler  the  judfnncut,  a 
to  carry  it  into  effect;  or  it  may,  in  its  disiTetioii.  direcK 
reference,   or  a  writ  of  inquiry,  for  either  purijo*" ;  eice| 
that  where  the  action  is  brought  to  recover   dauui^es   for ) 
personal  injury,  or  au  injury  to  property,  the  damages  niu 
be  ascertaiueti  i>v  iiieuns  of  a  writ  of  inquiry.    Where  a  ref« 
ence  or  a  writ  of  inquiry  is  directed,  the  court  may  dir 
that  the  report  or  inquisition  L>e  returned  to  the  court  for 
further   action  ;  or   it    may,   in   its  discretion,   except  whe 
special  provision  is  otherwise  made  by   law,  omit  that  dir 
tion ;  in  which  case,  ttnal  judgment  may   be  eutei-ed  by  ' 
clerk,  in  accordtuice  with  the  repvjrt  of  the  referee,  or  for 
damages.  ascert«ined  by  the  inquisition,  without  any  fur 
application. 

§  1216.  [.-Im'ii  1S77.]  Wliere  the  sumtnons  was  servt 
uixin  the  defendant  without  the  Stale,  or  otherwise  than 
sonally,  if  the  defendant  docs  not  demand  a  copy  of  the  ci>i 
plaint,  or  plead,  us  the  case  nxiuires,  within  twenty  daj 
after  the  ser\'ice  is  cotnplete,  the  plamtiff  may  apply  to  tj 
court  for  the  judgment  iieinanded  in  the  conipliunt.  Vpt 
such  an  uppliciUion.  he  must  tile  proof  I  lint  the  service  is  oiB 
plete,  and  prcwl,  Ijy  Jilti<lavit  of  the  defendant's  default,  Tl 
court  must  reijuire  proof  of  the  cause  of  action,  set  forth  i 
the  complaint  to  be  made,  either  before  the  court,  or  b«fora 
referee  appointed  for  that  purptise.  If  the  defendant  i| 
non-resident,  or  a  foreign  corporation,  the  court  must  reqiii 
the  plaintiff,  or  his  agent  or  attorney,  to  t>e  exaniine<l  on  ou(l 
respecting  any  payments  to  the  plaintiff,  or  to  any  one  for  k 
•use,  onaecouut  of  liisdetmuid,  and  must  render  the  judgniel 
to  which  the  plaintiff  is  entitled.  But  before  rendering  jnd 
ment,  the  court  may.  in  any  ca.se,  in  its  discretion,  renuiretJ 
plaintiff  to  tite  an  undertaking,  to  abide  the  orderof  the  coti 
touehiiiir  the  restitution  of  uny  estate  or  effect.s  wl;  h 

directed  by  the  judgment  to  be  transferred  orn  o 

the  restitution  of  any  money  tliat  may  be  collect 
hy  virtue  of  the  judgment,  io  case  the  defendant  or  hi& 
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trfocBoe,  or  writ  of  iaqaify,  ■■«  be  viTflk  to  the  dttaAiM. 
by  aervice  ttierM<  npaa  ttw  iteraooy  vbas»  aasw  n  aribacfllbM 
to  Uie  deaoaiMl,  ia  tfe  iDBnaer  prociibed  in  tkis  ■«••  tec  aw^ 
vice  of  s  p^er  npoa  aa  aUon^y  ia  aa  action. 

^   1220.  'WlvreanL'sueof  law«&>I  nn  **     "     H*^ 

with  r<^i>e»:-t  to  differv lU  causes  of  net  tbv 

complaint,  and  Bna.1  jnd^nneiit  can  be  tiik  <  t  tA 

one  or  iiKjre  of  the  ciiises  of  action,  wiUiout.  juvjiuluv  to 
either  party  in  inaiiit;*iuiiitrthi>  action,  or  n  (U'fcnoi«  or  it^wx- 
terciiiim,  with  rt>siH-ut  to  the  other  causes  of  noti"n,  or  In  th« 
recovery  of  final  jiulgment  upon  the  whole  i,>MU>.  I  lu' court- 
may,  in  its  discretion,  aud  at  any  stAtfe  i>f  Iho  ml  Ion,  dUvi't 
that  the  action  be  divided  into  two  or  niore  KoUonit,  antho 
case  retiuires. 

§  1221.  [4mVn.'»77.]  Where  one  or  mnn>  Uniich  of  luw. 
antl  one  or  more  issiii'S  of  fact,  nrisc  in  tlic  wiirm' ml  l<i(i,  uinl 
nil  the  issues  have  been  lri(>il,  final  Judginrul  iiixm  Iho  wh<>l« 
JBSue  must  be  taken,  wi  follows  s 
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1.  Where  an  application  must  be  made  to  the  conrt. 
jiidf^metit  uptm  tiie  issue'  litst  tried,  Uie  iip|>lic:itiou  must  I 
for  luctgment,  up>n  the  whole  issue;  uud  judgment  must  I 
reiiaer<^d  ncforaintily. 

a.  Wlicre  the  action  is  triiible  by  a  jury,  and  the  issue  lu 
tried  is  tried  lit.  ii  term  •>!  the  court,  the  iipplication  for  jud 
mont,  upon  the  whufe  issue,  muy  be  entertained,  in  the 
cretion  of  the  court,  at  tliut  term,  iiuil  with  or  without  notic 
if  not  su  entertained,  it  must  he  beard  us  a  motion, 

8.  Where  the  Lssue  liist  triwl  is  tried  before  a  referee,  1_ 
report  must  iiwurd  the  proper  iud>,'inetit  upon  the  whole  i^ 
sue,  unless  otherwise  i>rcseribed  in  the  order  of  refereuce. 

S  1222.  [Am'd  lf*T7,  18T».]  Final  judpnent  upon  an  is 
of  law,  where  no  issue  of  ftiefc  remiiius  to  be  tried,  and  flu 
judfrnTcnt  has  nut  been  directed  as  prescribed  in  section  le 
hnndt-ed  and  twenty-one  of  this  act,  may  be  entered  upon  Ul 
plie;i(ion  to  the  coin-t,  or  by  the  clerk  in  an  action  specifiedl 
section  four  hundred  and  twenty  of  this  act, 

§  1223.  [.4m'd  1877.]    Vpaa  an  npplicEition,  by  eit 
part}\  to  the  court,  for  flnal  judtrtncnt.,  iifter  the  decision 
au  issue  of  law,  as  prescribed  In  (lie  last  two  sections,  tJl 
court  has  the  power  specifled  in  section  one  thousand  tw 
hundred  and  fifteen  of  this  act,  upon  an  appiication  for  judp-n 
iTicnt  by  tlio  plnlntill'.     Where  fliiul  judpment  may  be  award- 
ed in  a  referee's  report,  us  presorilwd  in  section  twelve  luio- 
drcd   and  twentj'-tme  of  thi.s  act,  the  referee  may  make  a 
computation,  or  an  assessment,  or  take  an  nccx)unt,  or  proof 
of  a  fact,  for  the  purpose  of  enabhng  him  to  award  the  proper 
jiidffuieut,  or  eniibling  the  court  to  carry  it  into  etreot ;  aurt 
he  may  ascertain  aud  fix  the  (iHtnii^os,  ns  a  jury  may  do,  up 
oa  the  execution  of  u.  writ  uf  inquiry. 

g  1224.  lAni'd  IR77.]    "WTien  an  order  or  judffment  I 
wholly  or  partly  alHnned  upon  an  appeal  to  the  p-eneral  ten 
Bud  uo  issue  of  fact  remsiins  to  be  tried,  the  general  tor 
may,  in  its  iliscretion,  reiulcr  final  iudjinient ;  imless  it  pefj 
mils  the  appellant  to  amend  or  plena  over. 

g  1226.  In  tin  action  triable  by  the  court,  where  one< 
more  specific  ([uestiotis  of  fact,  n rising  uix>n  the  issues,  b»V 
been  tried  by  a  jury,  judgment  may  be  taken,  u|X)n  the  app 
cation  of  either  party,  as  follows  ; 

1.  If  all  the  is.snes  of  fact  in  tile  action  nre  determined  bjS 
the  Uudings  of  the  jui-j',  or  the  remuininp  issues  of  fact  hav» 
been  delermlneil  bv  the  decision  of  the  court,  or  the  report  of 
a  referee,  an  applicatiou  for  judgment,  upon  the  whole  issue, 
may  bo  mudc  us  upon  amotion. 

2.  If  one  or  uioie  issues  of  fact  remain  to  be  tried,  judg- 
ment may  be  rendered  upon  tlie  whole  issue,  at  the  terra  of 
the  court  where,  or  by  direction  of  the  referee  by  whom, 
they  are  tried. 

§  1226.  Wliere  a  reference  has  been  made,  to  report 
on  one  or  more  speei  He  quest  iuns  of  fact,  arising  upon  the  is! 
and  the  reinuiiiing  issues  have  been  tried,  judRment  must 
taken  upon  the  application  of  either  party,  as  prescribed 
secLiunutie  thousand  two  hundre<l  ond  t\venty-<ine  of  this 

(M.Y.  641.  g  1227.  "WTicro  a  motion  for  a  new  trial,  mude  in  the 
first  instance  at  a  general  tcnn,  hi  denied,  Judprment  muy  b* 
taken,  ositUie  motiQofor  a  new  trial  hoa  not  beeamkcU^ 
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T  the  expiratioii  of  four  days  frf>ra  the  entry  of  the  order, 
the  service,  upon  the  attorney  for  the  atlvente  party,  of 
p->py  thereof,  and  uotiee  of  the  entry  ;  but  not  before. 

I   1228.   {.Im'd  I'd*.]    Where  the  whole  issue  is  nn  issue 

fact,  which  was  tried  by  a  referee,  the  report  stands  as  a 

ision  of  the  owrt.     Escept  wliere  it  is  otherwise  expressly 

scribed  by  Inw.  j'ldinneiit  U|xm  siioh  a  report,  or  upi>n  the 

' 'on  of  •  1  'i|K>a  the  trial  of  the  whole  issue  of  fiiot 

lut  a  l>e  entered  by  the  clerk,  aji  directed 

upii-  - .     J'--  decision  or  report. 

^  1229.  In  an  action  to  luinui  a  marriage,  or  for  a  di- 

irce  or  separation,  judjzroent  cannot  be  taken,  of  course,  up- 

a  refeiee's  report,   as  prescribed  in  the  last  section,  or 

'here  the  refereuue  was  mad«  as  prescribed  iu  section  one 

K" '  •  •■.-o  hundred  and  fifteen  or  this  act.     Where  a  refer- 

;>  in  such  an  action,  the  testinuinv,  and  the  other 
-  upon  the  reference,  Dkiist  becertined  t«  the  court, 
ly  the  ii'fiM-ee,  with  his  report ;  and  judgment  must  be  r^n- 
lered  by  the  court. 

§  1230.  [.4m'd  1877.]  In  a  case,  not  provided  for  in  the 
ireg-oing  sections  of  this  article,  where  the  declsimi,  ii]xi[i  a 
ial  by  the  court,  without  a  jury,  or  the  rejwrt,  u|H.ri  a  trial 
y  a  refci-ee,  directs  an  interlocutory  judgnieutt.o  Iw  entered, 
Bd  the  party  afterwards  becomea  entitled  tn  a  Hnul  judg- 
lent,  an  applicati:>n  for  the  latter  Kiay  be  iniide,  as  upnn  a 
tnlion.  And  where- 0  judi.c'nent  rer^uires  the  appointment  of 
referee,  to  do  any  act  thereunder,  the  referee  must  be  ap- 
oiuted  by  the  judgment  or  by  the  court,  u|M>a  naotiuo,  except 
I  otherwise  prescribed  iu  the  next  sectioiL 

§  1231.  In  an  action  triable  by  the  court,  an  interlocu- 
^ry  judgment,  rendered  upO'U  a  default  in  appcarinij  or 
ileadiiio:,  or  pursuant  to  the  direction  amtaiiied  ui  st  decision 
OT  report,  may  state  the  substance  of  tho  final  juiltrmcnt,  to 
which  the  piirty  will  l)e  entitled.  It  may  alsi^  direi-t,  that  the 
final  judt.nment'be  settled  by  a  judge,  or  a  referee.  In  that 
case,  final  iuUgment  shall  not  bo  entered,  until  a  Bettlcment 
thereof,  sul')scribed  by  the  judge  or  referee,  is  11  led.  Whore 
an  interlocutory  iudgmfut  awards  costs,  tlu-y  may  bo  award- 
ed generally,  wittiovt  spocifyiug  the  iiiiumnt  tberciif.  ^Vtiere 
the  flual  juagiaent  is  directed  to  be  SL'Ltled,  and  the  costs 
have  not  been  taxed,  when  the  settlement  thereof  is  filed,  a 
blajik  for  the  amount  of  the  cixsts  must  bo  left  in  the  settle- 
ment ;  and  the  costs  must  be  taxed,  and  the  blank  filled  up 
iccordingly,  by  the  clerk,  when  the  final  juciginent  is  enterei 

S  1232.  'Where  a  reference,  or  a  writ  <jf  inquiry,  directed 
isprescribed  iu  section  one  thousand  and  li  f  I  i-cii,  or  section 
jne  thousand  two  hundreil  and  lifteea  of  Ibis  iict,  has  been 
jxccuted,  either  party  maj'  apply  for  an  order,  (li reeling  a 
lew  hearing,  or  a  new  writ  of  inquirj',  upon  nrnof,  by  affl- 
iavit,  that  error  was  committed,  to  his  ju-ejudice,  upon  the 
aearimc,  or  in  the  report,  or  upon  the  execution  of  the  writ,  or 
n  the  luquisitioo.  In  a  proper  Ciise,  the  application  may  be 
irantcfl,  after  juclgiiient  has  been  entered.  In  that  Ciuse,  the 
[udfinent  may  be  set  u,sido,  either  then  or  after  tho  new 
during,  or  the  exeeuiiou  of  the  uew  writ,  as  justice  requires. 

fS  1233.  A  motion  fur  judgment,  uiKin  a  special  verdict) 
may  be  made  by  either  party ;  and  must,  In  the  first  InstaaoCi 
be  beard  and  decided,  at  a,  term  held  by  one  Judge, 
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§  1234.  Amotion  for  ju<Jf;inent,  i\poa  a  verdict  sub| 
to  the  opiuioti  uf  the  cinirtj  muy  be  made  by  eilherpar 
and  must  Ix;  heard  and  ileculeU  ut  the  geuenii  tenn. 

§  1235.  IVbere  flnal  judgment  is  renderwl  for  a  snr 
money,  avvurded  by  a  vertiic-t,  leport,  or  di'oisjini,  iutef 
upon  the  sum  awarded,  from  tlie  time  whea  the  vci-diet  v 
rendered,  or  tlio  reimi't  or  deuisinu  w.ls  uiude,  to  the  timo^ 
entering  .iudg-meiit,  must  bo  computed  by  the  clerk,  adtf 
to  the  sum  awarded,  aad  included  in  the  umuuut  of  the  ju  ' 
meut 

§  1236.  The  clerk  must  keep,  amon^  the  records  of  J 
court,  a  Ixjok  frir  the  entry  of  judgments,  styled  the  "ju^ 
ment-boik."  Eucli  liiU'rloctitory  ur  flna.1  judgment  inu.st 
entered  in  the  judi^fment-b<M>k,  und  iitte'^ted  by  the  sifjuah 
of  tho  cierk  ;  whu  muHt  nt>Le,  ia  ILie  msirgin  of  tlie  eat  ry,  1 
day  and  year  of  entering  it*  It  must  sijecify  clearly  1 
relief  granted,  or  other  determination  of  the  actiou,  or  oft 
issue. 

S  1237.  r-l'ft'd  1877,  I87fl.]  The  clerk,  upon  entering  t 
judgment,  must  immediately  flie  the  jiidjfitieut-rull ;  wli 
must  consist,  except  where  siieeial  provision  in  ollierw 
mudo  by  law,  of  the  following  paueis:  the  smnmous;! 
pleadings,  or  copies  tiiereof ;  the  iliial  jud^neut,  und  the  I 
tcrlocutory  judgmeut,  if  any,  or  copies  thei-eof ;  and  ea 
paper  on  f\lc,  or'u  copy  thei-eof,  and  u  copy  of  each  ord 
which  in  any  way  involves  thu  merits,  or  neces-sarily  affa 
the  judgment.  If  jiidjfnietit  i.s  taken  by  default,  (he  iuCI 
meiit-ri'il  must  also  cuaLain  the  papers  rcipiired  to  be  llM 
uponso  tukiiit;:  judjjmenC,  or  upon  iiiakiufjapplieatioatboreir 
:togetlier  with  any  rt'iji>rt,  deeisiun,  or  writ  of  inquiry,  1 
return  thereto.  If  jijdf,'iiient  in  taken  aft*r  a  trial,  the  ju( 
inent-roll  must  contain  tlw  verdict,  re|x>rt,  or  decision  ;  ei 
offer,  if  liny,  made  as  preseribeti  in  this  net ;  and  the  exo 
tions  or  case,  then  on  ble. 

llf.T.  308.       §   1238.  Tlie  iudnmout-roll  must  be  prepared,  and 

ni.shed  to  the  cl«H<,  by  tlie  att-orney,  for  the  party,  at  wlH, 
iostouce  the  flnal  judgraout  is  entered  ;  except  that  the  dej 
must  attach  thereto  the  necofwary  nriginul  paijera,  on  m 
But  the  clerk  may,  at  lu.4  option,  make  up  tlie  entire  juq 
meat-roll. 

§  1239.  The  clerk  must  make  a  minntn,  ujKjn  the  haekj 
each  judpnent-roll.  filed  in  his  office,  of  the  tune  of  fllin^S 
speeifyins  tUe  year,  niualh,  day,  honr,  and  mmute.     A  I 
ceodinj;  to  enforce  or  colleet  a  final  judgment,  ciuinot 
taken,  until  the  judg-ment-roU  is  tiled. 

§  1240.  In  cither  of  the  following  Cases,  n  (Innl  judgmem 
may  bo  enforced  l>y  execution  : 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  cither  party ; 
or  directs  the  payment  of  a  Bura  or  money. 

3.  Where  it  is  in  favor  of  the  plaintilf,  in  an  action  of  eject- 
ment, or  for  dower. 

3.  In  un  action  to  recover  a  chattel,  where  it  awaj-ds  aok 
tel  to  either  party. 

IN.  T.613.        S   1241.  In  either  of  the  following  cases,  a  judgroent  I 
i  Him,  687;  be  enforced,  by  .serving   a  certitled   copy  thereof,  up<.in 
Md.  GOO.      party  artist  whom  it  is  rendered,  or  the  officer  or jpi^n 
who  IS  rec^uu-ed  thereby,  or  by  law,  to  obey  it ;  and,  if^he  I 


Fm^-taw 


S4U 


e<  or  wilfully  neplpcts  to  obey  it,  hy  punUihiD^  him   fii;-  a 
nlempt  of  the  court  : 
[1.  Wnere  the  .iii'V.ni>ent  Ssflnul,  and  caniioi  be  enforced  by 
Jccution,  i!    I  ■■■iHn  tbo  lust  Sfoliiiii. 

Is.  AVben-  •  "t  is  finiil.  unci  part  of  it  cannot  be  cn- 

rced   by    I  ;is  pit'scrib*-*!   in   the  Iiist  section;  in 

hich  case,  the  purt  or  piirts,  Mhioh  cannot  be  so  enforced, 
»y  be  cnforceii  as  prescribeii  in  this  section. 
I'^rwiiere  the  judKnieiit  is  lnterU«;utory,  and   requires  a 
party  to  do,  or  to  rcfruin  from  doing,  an  act ;  except  in  u  case 
speciflfd  in  the  next  subdivision. 

4  Wliere  the  judprncnt  rotiuire*  the  payment  of  money  in- 
to c»iurt,  <»r  to  an   offioer  of  the  court  ;  except  where  the 
jni.n.-y  is  due  upon  a  contract,  express  or  implied,  or  us  dam- 
■  •  )r  uon-pcrforraance  of  a  contract.     In  a  case  specified 
1^  milidivision,   if  the  judi;nient  is  fliiii!,  it  may  be  en- 
■  \  .i>  |ii  •  -ii  it>ed  in  this  section,  either  simiilliinpously  with, 
•      !•    •:  ,.i'.r  the  is.^>uiug  o(  uii  execution  thereupon,  us 

till-  .-..Ul't  (1:1  rrls. 

II      55  1242.  [Am'iilSTl.}    Except  where  special  provision  is 
otherwise  niude  by  law,  renl   properly,  adjudged  to  l)e  sold, 
must  be  sold  in  the  coiiiity  where  it  is  sitiiuted,  by  the  sheriff 
I    of  the  county,  or  by  a  referee  aj)|)ointc<l  by  the  court  for  thut 
iu\rj„i.;e^  who  must  execute  a  conveyance  to  tbo  jjurchiiser. 
■■   ■    ■  luveyance  is  effectual,  to  jmuvs  the  ri^ht,  title,  or  inter- 
'I   a  party,  adjudged  to  be  sold.    But  notliin^  contained 
-  section  "shall  be  deemed  to  repeal  oriiKHlify  the  pro- 
isof  any  l;»w   spt-ciallv  reffiihitinj;  tlio  stile  of  real  prop- 
under  a  judjrinent  or  ifecree  of  any  court  iu  uuy  particu- 
W  county  of  the  State. 

ji   12-43.  [.-I  in Vf  1877.]    Where  a  referee  is  appointed  by 

I         >iirl,  to  sell  real  property,  the  court  may  provide  for  hts 

!_'  such  security,  as  the  court  di>ems  just,  for  the  proper 

uiiiLiiition  of  the  Tnoney  received  upon  tlie  sale  ;  or  tor  the 

jmymcnt  thereof  by  the  purchaser,  airectly  to  the  person  or 

()crst>us  entitled  thereto,  or  their  attorneys. 

S5  1244.  [.Im'ii  1S77,  1ST0.]  A  conveyance  of  property, 
Sfild  by  virtue  of  an  excciilion,  or  sold  pursuant  to  a  judg- 
itient,  Which  s|H'cific8  the  particular  party  or  parlies,  whose 
rifiht,  title  or  mlei'cst  is  directed  Uj  be  »«>ld,  must  distinctly 
state,  in  the  granting  cUiiis*-  thereof^  whose  J-ipht,  title  or 
interest  waa  sold,  and  is  conveyed,  without  nannng,  in  that 
Clause,  any  of  the  other  jinrties  to  the  action  ;  olht-i-wise,  the 
purchaser  is  not  tiouiid  to  accept  the  Conveyance,  and  the  otfl- 
ctT  executing  it  is  liable  fortlie  damages,  which  the  purchaser 
sustains  by  the  omiasion,  whcthei-  he  accejJtH  or  refuses  to  ac- 
cept it^ 

ARTIC[.E  THIRD. 

DoCKETISft  A.  JUDOMENT  ;   EFKECT  THEREOF  AS   A   I^tEN  Ul'njf 
UKAI^     PnriPEKTY  ;     SlSPENDINTi     AXD     DISCHAKIilMj     THE 

I  JEN  ;  Satisfaction  a>"d  A.sst<iNMEXT  of  a  Judome.nt, 


«    ClT 
148. 
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i  1245.  CerlRin    clerks    to   keep 

diK-Uet-bock-". 
VIW.  Id.;  torioeketjU'lKments. 
12-17.  FilinK    triinseripls,    mid 

■luL-ki>ting     Jmlgmenlx 

i)ii*reon, 

1248.  Penully  for  olerk's  neg- 

lei'l. 

1249,  Pockets  to  be  public 


12  Hun, 577. 


I  liBW.  .rnilgmpntnnt  to  ho  »  lisrv 
iimll  doilc^leil. 

l!!5l.  ReftI  profwriy  buiind  for 
tpn  yiirtrji  by  a  Jiutp^- 
menlthiiH  iloekfiwl. 

1262.  Rejil  properly  niiiy  be 
levied  upon  attor  tea 
years. 

12ri3.  Lttod    bold   under  con- 


aao 


JUDOMENT, 


§§  1345-13*7 


trRcl     not    bouud     by 
Juiln'TK'nt. 
S  1254.  PrpfereiK-e  of  inorl)cng<>!i 
for jpurchri^e  money. 

12S&.  Certiiio  time  notlo  l>e  In- 
cluded ill  lli«  ten^carsi. 

1850.  Court  may  order  litn  of 
Jiulftrnpnt  10  bp  miji- 
pendeil  upon  apponl. 

125T.  From  what  tini«  order 
fiU^pendM  the  hen. 

1268.  How  lien  Riispend^d  In 
any  other  ooiinty. 

12S0.  When  Hud  how  lien  rc- 
Bldred. 

1260.  Doi-ket  or.lndgroent,  how 

cancelled. 

1261.  Salisfaotion-pinee    to    he 

(5i»en    on   payment   of 
Juditment. 

1262.  Assignor    must  iieltnowl- 

edge  asBignuunt. 


1:^1)3.  A»!>lgnee  who  l»  a  reeelv- 

er,  ettr.,  may  filo  notice. 
1264.  Entry    in    dorket,   upon 

return     of    execution 

Mttiplled. 
12(y>.  Id.;  where  exeention 

turned  unsallBfled. 
12CG.  Bherltr  to  give    copy 

ratinfled         exeeiith 

rierk  to  enter  aatfiift 

linn. 
12»l".  Doeket ;  when  to  be  dli 

charged  and  cnneelled 
1268.  Di»ieh«rKe  of  ii  liidgtnetit 

jigHJuM  a  tmiiKnipi. 
12(9.  Power  of  ri.iirt»  re»p«ct- 

ing  docket. 
1270.  Clerk    to    Ule   and    note 
HhMgnmrni  nrjiidgmeiii. 
l'/72.  To   what  judgments  and 

excrutioiia  iliie  iinicli: 

applies. 


ion 

I 

i;.,L  ~ 


fl3»2,13»4,  §  1246.  Each  county  clri-k,  each  clei-k  of  a  Bupcri^jr  ci 
[;ooaol.Act.  court,  atu)  tin- cIitI<  of  tin' uuiiiiio  t-fiurt  nf  the  city  t>f  N 
Yofk,  inust  kfi'jj  one  ur  iiiDrc  liiMiks,  nili'il  iit  coluimis, 
veiii(?itt  fur  tnuking  Mie  entries,  iiicscriU-il  in  tlio  next  sHJCtii 
in  which  h*i  iiittst  dot-'kcl,  in  its  re-pjhir  ntiltT  aitrt  iicoordii 
Ut  il.s  priority,  each  Juiignicm,  whieli  he  i.s  rctiuireil  by  tl 
article  to  docket.  The  expense  of  procuring  a  new 
wheu  necessiiiy,  is  ii  cnuiity  clmrge. 

^  1243.  Eiich  cli>rk,  K[jeoif)ctl  in  ihc  lu.st  .seci.lnn,  iniist, 
when  he  flies  u  iuflinitcnt-roll,  ujxjn  a  imJniueiit,  reiitiered  iu 
u  cnui't  of  which  he  i^  clerk,  <1(K'kcL  the  judgment,  by  enter- 
ing, ill  the  jji-rvper  duuket-lxjuk,  the  lulluwinu  particular^, 
utider  the  initiiil  letter  i^f  the  suruan>e  of  t  lie  judgnieul  debluf, 
ill  Its  alpliabcticul  order  : 

1.  The  uiiiiie,  lit  lenjith,  iif  the  judtrment  debtor  ;  and  iiM 
his  residetjee,  title,  and  trade  of  pt-ofession,  if  any  of  tlu!m 
are  stated  in  the  jiKl},nni>nt, 

2.  The  name  vl  the  iniiay,  in  whtwe  favor  the  judgnietit  w^ 
rendered. 

B.  The  stim,  recoveivd  or  directed  t<i  lie  paid,  in  flgurcs. 

4.  Tlic  ilav,  liour,  and  miimle,  when  the  judgment-nill  wi 

flkHl. 

5.  The  duv,  liour,  ntid  minute,  when  the  judgment  wiis 
docketed  inliis  nffice. 

H,  The  eoui't  ill  which  the  jndgment  wns  rendered,  and  if  I 
WHS  lendei-ed  in  the  supreme  court,  the  county  where  I" 
judgnient-nill  is  (lied. 

7.  TIjc  tiaiiie  of  the  attorney  for  the  party  retxjveringl 
judgment. 

Kthere  nre  two  or  tnoi-e  jutl{rtueiil  debtors,  those  eot( 
must  tx)  repeated,  under  the  initial  letter  of  the  s>uruaui« 
each. 

§  1247.  A  clerk,  with  wlinni  a  jiiilj.'iiient  roll  i.s  filed, 
on  a  jiidgnirtit  duckcleil  u.s  prcset'ibed  in  the  luj.t  setti 
liiust  luriii.sh,  to  any  person  upplyiiiK  tlieivfor,  and  puyiii;; 
fees  allowed  liy  law,  one  or  nuire  Ittmscriptsof  tlm  doo 
of  the  judffmen't,  atte.ste<l  by  liis  sijiiialurc.  A  county  cle 
to  whom  such  a  tninwriptis  presente*!,  iiiiist,  uiwm  pay 
of  his  fees  iherefui',  ininiediulely  file  it,  and  docket  the 
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a»i 


it-MttCf  BBpt  in 


by  law,  for  search  and 


in  the  last  section,  in  the  appropriate 
his  office. 

1248.  A  clerk  who  omits,  as  8ix>n  as  practicnblc.  to 
cWet  a  judgment  required  to  be  docketed,  or  to  furnish  u 
fcn«cript  of  a  judgment  so  docketwl  In  his  ollloe,  iis  pre- 
"ibod  in  the  last  twu  sections,  forfeits,  tnthe  jmtsoii  iifrtrnev- 
,  two  hundred  und  fifty  dollurs,  iu  addition  to  the  duiuugcs 
tained  by  reason  of  the  omission. 

§  1249.  A  docket-hto<.ik,  kept  by  a  clerk,  must  be  kei>t 
'  Open,  during  tlie  business  hours  flxetf 
,  ejiaininatiou  by  any  person. 

S  1250.  A  judgment,  required  to  1)«?  docketed,  as  pre- 
Rcritied  in  this  article,  neither  afl'eet,s  real  5>ri>[^Tly  or  ehtittels 
real,  nor  i.<3  entitled  to  a  preference,  until  the  Judgnieut-rull 
i$  Ulcd,  and  the  judgmoat  docketed. 

^  1251.  Except  as  otherwise  sneoially  prescribed  by  law, 
8  judgment,  hereafter  rendered,  wlufh  is  dooketed  in  a  cniinty 
clerk's  office,  as  prescribed  in  Ihi.-;  article,  binds,  und  is  a 
charge  upon,  for  ten  years  after  tllincr  the  judji'inent-nill  anil 
no  longer,  the  real  pn'iperly  and  i-hatt  els  real  in  that  county, 
which  the  judg'incnt  debtor  has,  ut.  the  lime  of  so  d(wket.in(( 
it.  or  which  he  aoijuircs  at  any  time  aft^rwardK,  and  within 
the  ten  years;. 

S  1252.  TiVliPu  ten  j'ciirs  after  lllinjf  the  judgment-roll 
have  expired,  real  pmpert.y  <>r  a  ehuttel  real,  wLifli  the  jud};- 
•nent  debtor,  or  real  property  which  a  person,  deriving  his 
nghtor  title  thereto,  as  tne  heir  or  devisee  of  the  judfrnienfc 
debtor,  then  has,  in  any  county,  may  be  levied  uj>iin,  by  virtue 
of  an  execution  a^'aiust  projK-rty,  issued  to  the  sbeiin'of  that 
•tounty,  uixai  a  judtruiput  hereufter  reralered,  by  illinij,  with 
the  clerk  of  that  county,  a  notitv,  subscribed  by  t lie  stu'rilT, 
describing:  the  judgment,  the  execution,  uud  the  prooerty 
levied  upon  ;  and,  if  the  interest  levied  U|niii  is  tliat  of  nu  heir 
Or  devisee,  speclfyiiisi;  that  fact,  and  theniiineof  tlieheiror 
devisee.  The  nolice  iiiu.st  be  recorded  and  indexed  by  the 
elerk,  as  a  notice  of  the  peiidutiev  of  an  action.  For  that!  pur- 
pose, the  jud^U'nt  debtor,  or  liis  heir  or  devisee,  nitined  in 
the  notice,  is  reiriirded  as  a  party  to  an  action.  The  jii<lj;nienfc 
hinds,  and  becomes  a  charj^c  upon,  the  right  and  titlelhu.'j 
Wif^  ui)on,  of  the  jiulgmeut  debtor,  or  of  bis  heir  or  devisee, 
"8  the  case  may  be,  only  from  llic  time  of  recnrdinfr  and  in- 
dexing the  notice,  and  uulil  Iha  execution  is  set  aside,  or  re- 
turned. 
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§  1253.  The  interest  of  a  person,  holding  a  contract  for 
the  jmrchase  of  real  pro]M»rty,  is  tiot,  bound  by  the  dticketing 
Of  ii  judj.fment ;  and  cannot  be  levied  upon  or  sold,  by  virtue 
of  an  execution  issued  upon  a  judg;tiient. 

§  1254.  Where  real  properly  is  sold  and  cnnveyed,  and, 
At  the  sn,me  time,  a  inort}caj;e  thereupon  is  given  by  the  pur- 
chaser, to  secure  the  payment  of  the  whole  or  a  part  of  the 
purchase-money,  the  lieu  of  the  mortgage,  ujwu  that  real 
prf)perl  y ,  is  stiijerior  to  the  lien  of  a  previous  judgment  against 
the  purchaser. 

§  1255.  The  time,  durinf,'  which  a  judpmeiit  creditor  is 
Wuyed,  by  an  injuaclion  or  other  order,  or  by  the  oiicration 
9' an  apiHMil,  or  by  express  provision  of  law,  liiMii  onfincint!;  a 
judgment,  is  not  ii  part  of  the  ten  years,  to  whicli  the  lieu  o{ 


3u  N.Y.Stat* 
Rep.  l»f)S. 
laON.Y.«3. 


87N.  T.  10. 
IS  Abb.    N. 
C.  481. 
35  Hun.MT, 
8ir.Y.  GOfi. 


K.  T.  10. 


§  1256.  Wlicrc  an  a))i)Ca]  from  a  judgment  ha-s  been  i 
fpctDtl,  und  iiii  imderUikiutr  hius  bt?t<ri  ^ven,  siiflficieiit  to  i 
tillo  tlio  iippclhiut  to  a  suiy  uf  tlio  fxoeuiion  of  the  juiltriin.'iit, 
without  an  order  fur  tliut  jjurpo.so,  tbe  court  in  which  the 
judginetit  wiis  recovcreilj  may,  in  its  (liat;i-eli«n,  and  upon 
such  turniM  us  justice  I'etiiin-e.s,  uiiike  iui  urtler,  u|«)U  notice  to 
thf  uttnrney  foi'  the  rpsjxmdeiit,  am!  to  the  sureties  in  the 
umlertnliiiiK,  oxomptinc;  f  rinii  tlic  lleii  nf  the  juclt;inent,  us 
iijriiiiiKt  Jiiilfrnient  iircditors,  und  puivhuscit;  und  morti^i^ces 
iu  fTood  ruith,  the  rt>iil  prujierty  or  chiittpjs  i-cul,  u|>">n  which 
the  judgment  is  ii  lien,  or  a  |><>rliiin  t.hei-ei>f,  siwciflcully  des- 
cribed in  the  order.  If  all  Ihe  {Huperty,  .sidijeet  in  the  lien,  is 
Ko  i'xenipted,  the  order  uiust  diivet  the  clerk,  iu  wh«so  olDee 
the  iud<rmi'iit-nill  is  llif<l,  ti>  ninUe  an  entry,  on  the  docket  <>f 
the  judt^ment,  iu  oiiL'li  ]j|-,u-e  where  it  uiipeiirsin  the  docket- 


book,  sidfstuntiully  us  iolhuvs:  "  liieu  suspended  uinin  iippciil 
&?e  order  cntereil  ;"  iiddiiij;  the  proper  d;ite,  If  a  portion 
only  is  exempted,  the  urder  iiiujst  ciiretit  the  clerk  to  make,  in 


like  iniiuiier,  an  entry,  substaiitiully  us  follows  :  "Lien  parti- 
ully  suHiR-nded  upon  iippeid.  See  older  eutcred  ;"  fuldin^r  the 
projier  date.  The  clerk  must,  when  he  files  the  motiou  puj«>r>, 
and  entei-s  the  order,  inuke  the  eutry  or  entries  iu  the  ducket- 
book,  us  rc<iuii-cd  by  the  oriier. 

^  126Y.  Where  uu  order  is  miide,  as  prescribed  in  1 
lli-st  section,  by  the  supreme  court  or  by  a  county  court,  it 
operates  ivs  ii  suspension  of  the  lien  upon  i)rt>perty  situated  in 
lue  county,  where  the  jndp^nen(-i-oll  is  tiled,  frnni  the  timti 
when  the  order  is  entered,  and  the  [jroper  entry  inude  in  Ihe 
dockflt-bcK)k.  If  the  property  exeiiipletl  is.sitinit*>d  in  unollier 
county,  or  if  the  order  wii.s  made  by  a  court,  other  Ih.in  the 
supreme  court  or  a  county  court,  the  order  operates  as  ii  sus- 
pension, from  the  time,  when  the  proper  entry  is  made  in  the 
docket-book,  kept  by  the  olerk  of  that  county,  as  prescribed 
ill  the  next  section. 

§  1258.  The  clerk,  wilh  whom  the  order  is  entered, 
trwst,  uixin  payment  of  his  fees  therefor,  furnish  to  the  party 
who  obtained  thcoi-der,  one  or  more  trauHcripts,  utiested  by 
Lis  sig^naUne,  of  the  docket  of  the  jiiilj;nient,  including  tlie 
entry  made  itfxni  Hie  docket.  A  county  clerk,  in  whose  offlee 
the  judg'ment  is  docketed,  niiist,  upon  payment  of  his  fees 
therefor,  iuiujcdiately  file  such  a  transcript ;  and  make  an 
cnti-y  upon  the  docket  of  the  judj^mcnt,  in  each  place  where 
it  appears  in  his  docket-book,  substantially  as  follows  :  "  Lieu 
suspended, "or,  "Lien  purtinlly  suspended,"  uccordiucr  to  the_ 
entry  uiKin  the  oHfrinul  docket,  and  also,  "Bee  transor 
filed';"  adding  the  pi-oper  date, 

§   1259.   At  any  time  after  n.  jndpment,  which  has  oei 
to  be  a.  lien,  ns  prescribed  in  the  last  three  sections,  is 
ed,  or  the  appeal  therefrom  is  <)i.sinJ9sed,  the  lieu  thereof  i 
be  restored,  n»  follows  : 

I.  The  clerk,  in  whose  offlee  the  jndpnient  of  affirmance, 
the  order  disinissiuj;  the  appeal,  is  entered,  must,  ufvon  i 
reijuest  of  the  jiid^;meiit  creditor,  docket  the  judgment  ane 
as  It  was  ori<?iaidly  docketed,  but  iu  the  order  of  prionty  i 
tl»«  new  doVKot  -,  aad  Ue  must  write  ujion  the  a«w  docket,  ' 
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Lieu  restored  by  reiloekot  ;  "  uilding  tlu'  Oat«  of  re- 

^.  Jl  .!  unscript  cif  the  ii<'\r  il<K-k<-t  iiitisl  lif  fMrnislinl  to  a 
wjiiiiiy  clerk,  in  whos*  oUlcp  lui  entry  of  tlio  Hiiitp-iisluci  of  the 
lien  bus  been  made,  lis  prescribx-il  in  llii>  lust  iwo  m-i'tions  ; 
iin<l  thereupon  the  juiipmcnt  must  he  dnvketed  liv  liitti  Ulirw, 
intb*;  order  of  the  priority  of  Ihe  nmv  diK-ktI.  'llie  olerU  who 
Ki  redockets  the  judgment,  must  niiikc  uii  entry  nijon  Iho 
new  dix-'Uet,  substuntiuHv  OS  follows  :  "Lien  ri"«loreil  by  re- 
docket-  S<;e  tnuiscript  filwl ; "  adding  the  diile  of  r<'<li>okct- 
iug  in  his  ciniuiy. 

The  lien  of  the  jndpincnt  is  thereupon  rest4ired,  for  the  un- 
expired  period  thereof,  us  if  the  urder  hud  not  >>tH<n  made; 
but  with  like  elTeel  only,  as  u^iiinst  uul^iient  C're<llti5rs,  i)ur- 
rbosers  and  ntort^iagees  in  giHid  faitn,  us  if  the  Judgment  hud 
then  been  Urst  docketed. 

§  1260.  The  docket  of  a  iudgmenf  must  Iw  eiiticelled  lind 
discharg-cd  bv  the  clerk,  in  wmwo  oflloe  the  jiidinnent-roil  is 
filed,  upon  filing  with  him  a  stitisfuction -piece,  desoribitig;  the 
judpnient,  and  executed  as  fi>llo\vs  : 

1,  Except  us  otherwise  preseribed  in  the  next  subdivision, 
the  satisfuclinn-pieeo  must  be  executed  by  the  party,  in  whoso 
favor  the  judgment  wus  rendered,  or  hiH  executor  or  udiniuis- 
trator;  or,  ifitismude  within  two  years  after  the  HlinK  of 
the  judgment-roll,  by  the  attorney  of  reciird  of  the  purty. 
But  where  the  authority  of  the  attorney  has  been  revoKed.a 
satiiifactiou  by  hint  is  not  conclusive,  acjuinst  the  perstm  en- 
t-itled  to  enforce  the  Judgment,  iu  res|)eett4P  a  perHon,  who 
bad  actual  notice  of  the  revfication,  before  a  payment  on  the 
Judgment  Was  made,  op  a  purchase  of  property'bound  there- 
by was  effected. 

*2.  If  an  B-ssignment  of  the  judgment,  e.si'culed  by  the  pnrty 
in  whose  favor  it  wus  rendered,  or  his  executiir  or  adminis- 
trator, ha.«j  been  filed  in  the  clerk's  oftlee,  the  siitiNfnctioM- 
piece  must  be  exeeuted  by  the  jK'rsi>n,  who  ap|>eiirs,  from  tlio 
asslynmcnt,  or  fnnn  the'last  of  the  subsequent  usKij,nimetitB, 
if  any,  s<i  tiled,  showing  a  continuous  chain  of  title,  to  Iw  tbo 
owner  of  the  judirment ;  or  bv  his  cxeuulof  or  atlmislrator. 

S.  If  the  sat  isfiicl  ion-piece  Is  executed  by  an  attorney  in 
fact,  in  behalf  of  a  perwin  authorized  to  execute  it,  other  than 
the  uttorney  of  record,  an  instrument,  containing  a  power  to 
Bckuowlcdge  the  satisfaction,  must  be  flicrt  with  the  satisfac- 
tion-piece, unless  it  has  hecn  recorded,  in  the  pi-oper  Ijook  for 
recording  deeds,  in  that  or  anothercount  v  ;  in  which  cu.se,  the 
snlisf  action-piece  must  refer  to  the  record,  and  the  clerk  may, 
for  bis  own  indemnity,  require  evidence  of  u  record  remain- 
ing in  another  office. 

The  execution  of  each  satisfncl ion-piece  or  power  of  attor- 
ney must  be  uclmowledKed,  before  the  clerk,  or  his  deputy, 
and  certified  by  liim  thereupon  ;  or  it  must  be  nckuowiedgett 
or  proved,  and  certified,  in  like  manner  us  a  deed  lobe  re- 
corded in  the  county  where  it  is  tiled. 

§  1261.  The  persoiij  entitled  to  enforce  ujudtni'cnt,  must 
execute,  and  acknowletfge  before  the  proper  r.llliTr,  a  satis- 
faction-piece thereof,  at  the  re*]uest  of  the  jndfrment  debtor, 
or  of  a  person  interested  in  property  ftoutul'by  Ihe  judgment, 
upon  presentation  of  a  satisfaction-piece,  and  payment  of  the 
sum  due  upon  the  j,iid[nnent,  and  the  fees  ulloweu  by  law  for 
taking  the  acknowledgment  of  a  deed. 

§  1202.  A  pers4)n,  who  has  heretofore  executed,  or  here- 
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after  executes,  a  written  assignment  of  n  judgment,  owi 
by  liim.  willmiit  acknowli-tl^iii";  Uu^  excciiti'd*  lhertt>f,  beforf 
uti  officer  autluiri/.ed  to  liike  Uii*  uckiiowledjjnneut  ol'  a  doefl 
must  sii  ikokiiowltjiige  it,  at  the  rtsiiiesl  of  liis  assignee, 
of  u  siilwequcnt  nssignee  thereof,  or  of  the  jutlginent  debt<i 
uuiiii   presentutiou  of  tlie   ussignineut,  an<l  puyaient  of 
ouiccM's  fees. 

§   1203.  A  rrsiflcnt  of  the  Stut^?,  or  a  pei-sou  havingr 
ofllce  within  the  Stnti-,  fur  the  regular  truDMiction  of  busiiu 
in   person,  wlio   beeomos  the  owner  of  a  judgment,  by  virt 
of  a  ^'eiieral  assiL;:miietit  for  the  benefit  of  creditors,  or  of 
npi)i>iiittneiit  ik.s  tv  receiver,  or  trustee  or  assijrnee  of  un  insi: 
vent  Ji^hlor  or  buiikrupl,  luiiv   Hie  with   the  clerk,  in  whoi 
otiico  the  judgment-roll  is  filed,  a  notice  of  the  assiymnenl, 
of  his  appointment,  and  of  bis  ownership  of  tlie  jud^nenl 
The  notice  niu.st  be  subscribed  by  hin>,  aihliii;;  to  Ui.s  .sitjinilur 
his  place  of  residence,  and   also,  if  he   resides  without  tin 
State,  his  odicc  address.    A  notice  so  flletl  hiLS  the  same  fon 
and  efre<;t,  for  the  purposes  of  this  urlicle,  a»  if  it  was  an  w. 
sigument  of  the  judgmentv 

§  1264.  \V1iere  an  e.tecution  is  returned,  wholly  or  partlj 
8ati.sflo<l,  the  cierk  must  in;Lke  an  entry  of  the  satisfaction,  iK 
partial  sati.sf action,  in  the  dockfltof  the  judgment^  n|>on  whirt 
It  wo-s  i.Hsued.  Thereupon  the  judgment  is  deemed  satisfied,  t'' 
the  extent  of  the  ainouot  returned  as  collected,  unless  the  " 
turn  in  vacated  by  the  euurtv 

S  1265.  'V\^lore  an  execution  is  returned  wholly  ua<iatr 
fied,  the  clerk  must  immediately  make,  in  the  docket  of  th 
judj^^inent,  upon  whieh  it;  was  issued,  an  entry  of  the  fat*" 
stating  the  time  when  tlio  executiou  was  returned, 

§   1266.  A  sheriff,  upon  being  paid  the  full   amount 
upon  111!  cxci-ulion  iu  lii^  hands,  must  iimiiediatvly  indoi 
thct'cupon  a  return  of  satisfaction  thereof.     Ho  must  also 
liver,  to  thfl  pf  rwm  inakirig  the  payni(?nt  iijxm   the  latter' 
request,  and  payment  of  the  Ives  allowed  by  law   therefor, 
certilietl  copy  of  the  exeout.ion,  and  of  the  return  of  satisifi 
tioa   therinipim  ;  wliich   may    be    filed    With   llic   clerk  of  I 
same  ooiiiit.v,  who  niu^il.  thereupon   cancel   and  di.scharge  tlMJ 
docktit.  of  the  judgment,  as  if^  the  jud^'uieiit-roU  was  nle<l 
his  ufllce,  and  the  execution  wait  returned  lo  him.  :is  salLsfiftl 
But;  this  section  docs  not  exonerate  the  sheriff,  from  his  dul) 
to  return  the  execution,  to  the  clerk  with  whom  the  judgniedl 
roll  is  tiled. 

§  1267.  The  clerk  of  a  county,  with  whom  a  jud^^menl 
hlis  >K'eu  docketed,  must  cancel  and  discharge  the  lUKiIti 
thereof,   upon  the  filing,  with  him,  of  a   certificate  of  ll 
clerk,  with  whom  the  judfjment-roll  is  HIeil,  showing  thattJrt 
Judgment  hii.s  been  reversed,  vacated,  or  satisHed  of  record;] 
or  the  ccrtifleale  of  the  clerk  of  the  county,  with  whom  a  rop; 
of  an  exeoutiim,  and  of  a  return  i^f  salisftu-tion   ihercnpiii 
have  been  filed,  tis  prescribed  in  the  last  section,  showing tli 
thoy  h'lve  been  so  tiled,  and    the  "di>cket   oaucelled    auJ 
charged  accordingly. 

§  1268.  At  any  time  after  two  years  have  elapsed,  sill 
a  hitnkrupt  was  discharged  from  his  debts,  purauaot  tn  T 


•  So  in  original. 


■  ^  nliitinp  to  hnnkniptoy.  hf  ii 

pf,,  ■  ,'e,  to  llie  CDiirl  ill  wblcli  u  judg^inmt  Wiis 

ft,,,;  mill,  I'lr  :«ii  order,  dinectin^r  tlio  jmliftrit'iil 

to  be  cuiictiloil  ami  iliscli;ir(je'l  of  reci'rcl,  If'  it  tippourH  tliut 
he  basbeen  discharj^cil  fiviil  tlu<  uiiyiiu'iit  of  tUlit  jiiil;;iiii'iil, 
an  order  must  be  made  nccordiiifrly ;  mid  thereu|tiiii  llie  rUirk 
must  cancel  sind  <ll.s^^ha^ge  Iht^  diK'kot  Ibi'rtvf,  tm  if  tin-  projn 
er  satisfaction-pifoe  of  the  judinnoiit  w«s  HIt'd.  Noti<w  <if 
tbeappliciitiiin,  tu'i-^mpHiiiocI  with  oipies  of  tho  pn.|K-i'K  ii|xiii 
Tvliii'h  It  is  made,  must  In-  tfiven  to  tlie  jiKipnieiit  L-rcdiliir,  un- 
less his  written  consent  to  the  ^niiitiiiK  of  Iht*  ontt-r,  with 
satisfactory  proof  of  the  execution  thert-of,  and,  if  he  is  nut 
the  party  in  whoso  favor  the  jtid^jmont  was  rendered,  thut  ho 
ii  the  owner  tbereof,  is  preseutetl  to  the  court,  upon  the  u|i- 
plicution. 

§  126©.  A  court  of  record  ha-s  the  same  ijowcr  niid  Juris- 
diction,  concerning  the  docket  of  itii  judjrinoiits,  ki-pt  ))y  a. 
county  clerk,  which  it  hiis  concerning-  the  docket,  kept  bv  its 
own  clerk.  It  may  direct  llmt  such  a  •lookit  be  iiinended  ;  or 
Ihiit  ita  judgment,  there  iKxiketed,  be  docketed  mnic  prx» 
tunc. 

«5  1270.  Upon  the  presentntion.  to  the  clerk  of  a  court  of 
record,  of  an  assisun"^nt  of  a  jiidttmenf,,  entered  in  hih  otllce, 
executed  by  a  person  entitled  to  atilisfy  the  jiuli^ineiit,  us 
preacrilied  in  section  one  thousand  two  iuiudred  niitl  sixty  of 
this  act,  and  otherwise  executed  a.s  prehcriijt-d  iti  that  section, 
with  respect  to  a  satisfaction-piece,  mid  iijhiii  piiyiiient  of  Ibo 
fees,  allowed  by  law,  fi(r]llii]<»  a  transcript,  and  docketing  a 
judgment  thereupon,  the  clerk  must  forthwith  (He  the  assiini- 
ment  in  his  offiee,  and  innkc,  upon  the  <lockct  of  ttic  jitdgineiif, 
an  entry  of  the  fact,  iiiid  of  the  day  of  llliuf,'-;  or,  if  Jic  keeps 
a  separate  btKik  for  the  entry  of  HssiKnineiits  of  judgments, 
an  entry,  referring-  to  the  pugc  of  the  book,  where  the  filing 
of  the  a.ssignmeut  is  noted. 

§   1271.  lRe}iealpd  \HVi.\ 

§  12T2  This  article  applies  only  to  a  judofm^nt  wholly 
or  partly  for  a  sum  of  money,  or  directintr  the  payment  of  a 
sum  of  money  ;  and  to  an  exeotition  issued  upou  such  a  judg- 
ment. 

TITLE  II. 
Jurlijnu'nf:t  ttiki'n  trithmtt procM*. 


Abticlk  1. 

2. 


Submlflcion  ofa  oonimversy,  upon  foets  Itdmltted. 


ARTICLIi!  FIRST. 

COXFES.SION  OK  JUDOMENT, 

1273.  Judgment   may  lin  ron- 

fesned.      Mnrried    wo- 
man may  con  fe»«.  \  1277. 

1274.  Stnletncnt;  form  Itvereof. 
l.TS.  awtftmpntto  hollled,  and  12T8. 

J«d|(;m«nc  ptileretl. 
1276.  Jndgiront    roll ;    dockeU 

g  1273.  [Amhl  ISTT.]  A  judgment  by  confession  may  bo 
entered,  without  action,  cither  for  inouey  due  or  to  become 
due,  or  to  secure  a  jwrson  apiinst  contiuwent  Hahility  in  bc- 
hulf  of  the  defetidniit.  ivr  both,  as  prescrihod  in  this 'article. 
A  married  woman  m-vy  confess  such  a  judgment  if  the  debt 
•was  contracted  for  the  benefit  of  her  separate  estate,  or  in 


Inennd  enforeing  the 

|ndKrn<"nt. 
Exacutioii,     where      llie 

judgment  f»  notfttl  riue. 
t'onreRifioii  by  oneofnev- 

ernl joint  debtors. 


CONFESSION  OF  JUIKJMENT.      6i  lS74-ld 


C  N.Y.Siipp. 
681. 

anN.Y,.i39. 


ftaHuD,&ai. 


Uie  ooui-se  of  any  trade  or  other  business,  ciyried  on  by  b 
on  her  sole  linii  st-purute  account, 

§  1274.  A  wrtiu-ii  slnit'ineiit  m\i9l  be  made  and  sigu( 
by  the  di-t'eutlaiit,  to  th«  follovvinj^  cITeet  : 

1.  It  iiiiist  statu  tUe  sum,  for  wliich  judyiiifiit  may  be  e 
terctL  and  autliurizi:  the  eutry  of  jiul'j:iiieiil  therefor. 

S.  l(  the  judginont  to  be  coiifessed  is  for  moin-y  due  or  ( 
become  due,  il  must  state  coiifisely  the  facts,  out  of  whic 
tlio  debt  urose ;  aud  must  show,  that  the  sum  coufessed  thep 
for  is  justly  due,  or  to  beeonie  due. 

S.  It  the  judj.'uieiit  to  be  confessed  is  for  the  purpose  of  » 
curing'  tlio  pliiiiititT,  ai^ainst  a,  contintreut  liability,  it  niai 
slate  concisely  tlie  facts,  cuustitutin^  the  hability  ;  and  mil! 
show,  that  the  sum  confessed  therefor  does  uot  exceed  th 
lunuurit  of  tlie  liubility. 

The  .stutemetit  iim.st  be  verified  by  the  oath  of  the  defcm 
UQt,  to  the  effect,  that  the  matters  of  fact  therein  set  forth  nr 
true. 

^  1275.  At  any  time  withiu  three  years  after  tlie  slat* 
meat  is  verilied,  il'  may  be  tiled  with  a  county  olerk,  or  wli 
the  clerk  of  a  superior  city  ciiurt,  or,  where  the  simi,  fo 
wliioh  jiidifriiiMit  is  cimfcssed,  does  not  exceed  two  thousalK 
dollars,  exclusive  of  interest  from  the  liuie  of  makin;;  lln 
stnteineut,  with  the  clerk  of  the  murine  courtof  the  oily  (»!'  Si'v 
York.  Thereupon  the  clerk  must  enter,  in  hke  manner  lis  i 
judgment  is  entered  in  an  aclioa,  a  judgment  fur  the  sum  con 
Jessed,  with  cost-s  which  he  musttjix,  to  the  amount  of  flfteti 
dollars,  besides  disbursements  taxable  in  an  action.  Iftbi 
statement  is  tiled  Willi  (i  county  clerk,  the  judj^iuent  must  I* 
entered  in  the  stiprcnie  court ;  if  it  is  filed  with  the  i  Ifrfc" 
another  court,  specilied  in  (his  section,  the  judgincm 
entered  in  the  courtof  which  he  is  clerk.  But  a  r 
Khali  not  Ik-  cutercd  upou  :>uch  u  slutenieut,  uft«r  the  u..u^ 
aut's  death.  J 

8  1276.  [Am^'J  1«ra.]  The  clerk,  immediately  afton 
tering  the  judgmeot,  must  attach  tojjathcr*  and  fife  the  staW 
ment.,  us  verified,  and  a  copy  of  the  jud^rnient,  which  cciu^ti 
tuli;  the  judgmeut-i-oll.  The  judgment  may  be  docketcil,  ;nii 
enforced  against  property,  in  the  same  manner,  ami  wlthlln 
same  elTect.  us  a  judsmeut  in  aa  notion,  rendered  in  the  san* 
court ;  and  each  provision  of  law,  relating  to  a  jud^nieut  n 
an  action,  aiitt  the  proceedings  subsetiuent  thereto,  apjily  U) 
judgment  thus  tukcn. 

§  1277.  Where  the  debt,  for  which  the  judgment  ia| 
dered,  is  not  ;ill  due,  execution  may  be  issued,  uiKiii  the  [ 
mcut,  forthe  ciilk'ction  of  the  sum  which  ha.s  Wcome 
The  e.xccuti>)n  must  be  in  the  furin  prescribed  by  law,  forn 
execution  upon  a  jodi,niiient  for  the  full  amoimt  recoverefl 
but  the  |}ers«i  whose  name  is  subscribed  to  it,  must  indcn 
thereupon  a  ilirecliou  to  the  slicrilf,  to  collect  only  the  sui 
due,  st.alin<^  the  amount  thereof,  with  intercsfc  thereon,  un 
the  costs  of  the  iiid|j;n;eiit.  Nutwithstandiug  tlie  issuini^  uii 
collection  of  sucli  an  execution,  the  judgiuent  shall  remain  i 
security  for  the  sum  in- stuns  tii  become  due,  after  the  excel 
tion  is  issued.  When  a  further  sum  becoiuis  duo,  an  ezc«l 
tion  may.  in  like  manner,  be  issued  for  the  collection  tbej 
and  successive  executions  may  be  issued,  as  further  sun 
come  due. 
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«)«eift«t m the ■dbaassKH :  V »i>w^""v 
t&eyiMr  be  ttoA  atke  (Am  of  »i. 
— ^  —  ot  t^  ailaabs 

Ma*  praeaafiaestteraa,  e«w|)l  a- 
tte  next  aecCiML 

^  1381.  Jbi  order  ol  jttTe«>  no  injiinr^hM*.  <»i<  m  wwfwn* 

'ikttadHBeBt>  cwinpt  be  gnui'.' 

eanaot  be  taxed,  for  uiv  pmcii 

the  action  must  be  tritHfliy  tli«'  t.sHiil', 

and  the  case,  submissioii,  ut1}di>\  it,  uiul  »  ■ 

judr '    •■  ■■  I  of  any  onler  or  |>ti|HM",  ii. . . --i..  m    mK.iiiig 

the  >^>USlitllt<-  lhL<  jlld)r1IK■l\t-l^>ll.       1(    lllO    U\^lliWI    IM 

in  I;  -  iK?  court,  a  suncrior  ottv  t'oiirl,  m-  tli«  iiiiti'tin' 

court  I't'  tlu"  •-■ity  of  New  York,  it  iniist1>o  trit-d,  uiid  Jiiclmiuiuli 
rendered  ;it  the  greneml  Iitiii.     If  tlio  stulniiriil  of  Iiioih  con 
tained  in  the  ciifW".  is  not  sutfici^^nt  t»  I'lml'li-  the  (sniil   lo  ii>ii 
der  judgment,  an  order  must  bo  iiiitd^  dlHuiiNHiuu  lht<  •iihiiiU 
siou,  without  costs  to  either  piuly  ;    ludoHN  tlio  tmiirt  (MTinltti 
the  parties,  or,  in  u  pro^nM*  case,  their  re|«re!»eiiti>IU  en,  In   llln 
an  additiomil  statenu'iil,  wliirli  it  nmy   ilo,  In  itM  dlnuvUon, 
without  prejudice  U>  llii.-  urisjimii  stuteuieiiU 
TITLB  IlL 

Vaoalhxg  or  setting  asiilK  n  Jiid{jnwul,  for  inviftilaritu  or 
errrir  infavt. 

I  1382.  Kolton  to  8M  iL-UIe  Jiitli;-        )  128.1,  Motloi>  lo  net  it«l*l»  JUilK- 
ment  for  IrrBgulnrltyj  nimil  fitr  frnir  In  Imoi  i 

whea  It  may  be   liOM-ii.  nhrn  II    nmy  !«'   nia>l« 

by  piirly, 


F'W3LT.«T. 


I*;  *r» 


oTli 


I  1382. 

of  H  firea  for  •  Abj  wiifeM  ikF  TtMr.  t 

is  adjparmiei,hfmmeat-wmar^imiij\m 
ot  the  T«ar ;  or  tfee ten*,  for  wtkb  it  i 

M  vUek  ii  OB  be  BMdtv  I 
Oani'  ^     - 

§  1383.  AnMtioBtDi 
in  a  onirt  of  reeord.  for  error  m  f»et. 
trial,  maj  be  made  bjr  the  party  a^ains*  wtem  it  is~r^u<li*r 
or,  if  an  execotioa  haa  not  beea  iss«ed  tbereoo.  and  the  jiidg' 
meat  has  not  beta  wliol(y  or  partly  aatiaBMt  or  coforoiil,  b/j 
the  party  in  wbaee  faror  it  is  rcMcred. 

%  1284.  A  litre  motian  may  be  made,  alt«rti>e  death  u^ 
partr  entitled  to  malce  it,  as-  prescribed  in  the  last  section,  W 
the  rollowio^  persons : 

1.  Where  the  judgnwmt  awji'-'- •    - —    ' -'-■''- 

teL  or  an  interest  in  rcul  prop< 

to  be  assets  the  motion  may  l» 
nuDistra^t<jr. 

2.  >rbere  the  judgment  awards  real  property,  or  the  poa^ 
se<cann  thereof,  or  where  the  title  to  oran  estate  or  interest  iql 
real  pro|>crty  is  detennineil  or  a(re<?led  therebv.  the  motion 
may  Ije  made  by  the  heir  of  the  decedent,  to  w^om  the  reU 
pro|>erty  descended,  or  mi^ht  have  descended,  or  by  the  pew 
SOD  tx>  whom  he  devisedit.  J 

8.  Where  the  judgment  is  rendered  against  or  in  favor  of 
two  or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
survivor,  ana  the  pci-son  who  would  have  bet?n  enlitled  to 
make  it,  if  the  judj^nent  had  l}een  rendered  iu  favor  of  uf 
against  the  decedent  only. 

]^  1285.  A  mutioD  may  be  made,  either  before  or  after 
the  death  of  the  defendant,  by  u  person,  who  is  not  a  pajly, 
to  set  a.side,  for  error  in  fact,  not  arii^n^  u|x>u  the  tnul,  » 
judjfineat,  rendered  in  an  action  against  u  tenant  fi.r  life,  or 
for  yeai-s,  awarding  real  properly,  or  the  possession  of  real 
property,  in  which  Mie  pei'son  in;Lkin^  llie  nK>tion  has_ 
entatt",  or  interest.,  in  reversion  or  remauider. 

§  1283.  Where  two  or  more  persons  «re  entitled  to  I 
to  set  iLside  a  judgment,  as  prescribed   in   the  la.st   three 
tions,  one  or  more  of  l  hem  may  move  separately  ;  but,  in  Ihiit 
case,  notice  of  the  tnotinn  must  be  given  to  those   who  do 
Join  therein,  in  like  manner  as  if  they  were  adverse  pur  " 

S   1 28T.  Notice  of  a  motion  lo  set  aside  a  final  juds 
for  error  in  fact,  not  arisinp  ii[k>ii  Hip  trial,  must   be  }nvenl» 
the  iidvei-se  party,  or,  in  ca.sc  of  his  death,  to  each  person  who 
might  have  moved,  us  against  the  moving  party,  to  set  asi(l« 


ni  real 

■e  »•»• 

:n  Lhiit 

,  dojuft 
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jndgmeat  for  tlie  taM»  o^^.  i 
the  DtoliaD  m  aiMle  by  tk» 
fit  i;>  rendered,  or  br  ka  ^j 
.-.-ice  Of  tke 

rtl  -1  whoa*  t%\ 

tbk  ^14  if  it 

1288.  Wbrre  Oe  , 
■  pijssi*ssion  tbercof,  or 

i  in,  real  proprnj-  m 
Itlie  real  propertj,  or  iitoli,  or 
ireyed,  br  the  adrenB  pavtTi  ■■ 
•liearins  of  the  ■lutfcm,  ■utiwof 
I  to  eac4i  act«i*l  aeeayMMt  of  tkc 
>  com  oyanoe. 

1289.  Notice  nut  Iw 

Ititle,  by  personal  acTTiceof  » 
[(hovr  cause  uhytlie 
LpcrwjD  entitled  to  Dotae* 
yrithin  the  State,  in  am* 
[thereof,  directs  in  aa  oraer  to 
cts  in  a  subeeqaent  order. 


MCtioa,  after  the  «Mfitmiim  mt  two  BHn.a 
he  jodgMK-toa.  —liM  ■Btie»dwri>-  f*'^S■^ 
rthin  th»?  tw .»  jrcar*  ;  mad  cuher  the  JJ'^     * 


A  motioa  to  aet  tnUm  *.  tmtX 
'tig  apoii  the  tnnl^ 
■  he  next 
;ilin^ofthe 

ijriven,  Uir  a  durwithih  __  .  , . 

nn?  is  adjoumeil,  by  on«  or  mjre  orders  OBtil  afler  tke 
-r.  of  the  two  yesirs  ;  or  Ibe  tern,  for  which  it  i>  thaa 
not  b(.'l<l.  Ui  the  iallcr  event,  the  mnUa«  MMiy  Iw 
.  for,  and  lieard  at,  the  next  term  at  wUeh  H  enn  fan 
uouXv,  ill-id  not  leM  than  ten  dayx  after  the  dny,  when  the 
flrBt  term  was  appointed  to  be  held. 

§  1291.  If  the  person  against  wbon  the  judgment  b  m- 
Idereti,  is.  at  the  time  of  fllingtbe  judgnent-roll,  either 
1.  Witniri  the  age  of  twenty^one  years  ;  or   ' 
2l  Insane  ;  or 

Imprisoned  on  a  crimfna!  chai^,  or  in  ezecation,  opon 
Dnvictbin  <.>f  a  >•  for  a  term  leas  than  for  life  ; 

Tlie  time  nf  -.  -  nnt  a  part  of  the  time,  limit- 

:  by  the  lii.st  -.ti  : .  _. . ,  .  Uiut  the  time  within  whieh  the 

notion  may  V>e  heard,  cannot  tie  extended  more  than  five 
by  sucli  a  dUability  nor,   in  any  cuae,  niore  than  one 
^car  after  the  disability  ecas«». 

1292.  ^^^lere  a  judgment  i.s  set  aside  for  any  cause,   laiN.Til 
:>n  motion,  the  court  may  ilirect  and  enforce  restitution,  in 
B  manner,  with  lilie  effeot,  iind  stibieel  to  ihe  .<i;ime  condi- 
iioos,  as  where  a  judi^ent  is  reversed  upon  appeal. 


MO 
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g  1293.  Tlic  wrii- of  errorin  acivilaotionl 
ceediiiK  luxs  betni  nbulished. 

§   1294.  A  party  aggrieved  may  ap]>eal, 

scribed  in  this  {^Iiuptor,  except  where  the  jucf_ 

i)f  whicli  he  cminihiius,  was  rendered  or  made  i^ 

liiult, 

45  1295.  Thf  pitrty  or  person  nppcnling  is  rtea 
tlie  sippellunt,  luid  Uie  nd verse  party  iistlic  respond 
iin  uppoiil  is  taken  to  iiimtlier  court,  the  name  of  tjit 
Lvurt  must  be  stibstitiiled,  for  that  of  the  court  be 
title  of  the  action  or  spceiiil  prooccding,  and  in  am 
name  of  the  oouuty,  if  it  is  mentioned,  may  be  oaM 


HSBfl-ia»  APPEALS  OEKRRALLY.  -XX 

!  the  title  «hall  wA  be  changvd,  in  cooscquonr*  i-f  \he  a{»- 


1296 

aed  by 

has  Oil,--.     

of  line  jiui)^iu-iit   U) 
hnv  <"n1iflf»"l  him  !■ 


I'orty,  Inu  m 
1  IMd)-  ;  <#r 


illOMlCHMKItlK 
'  I  P>*  |i»rtr :  bimI 

the  appeal  muy  be  djsmiss«'d,  ii]Hiri  lu. .ti..n  ..j   ■ 
odent, 

129T.  AVTirrc  the  adverse  party  h»s  di»<t.  i-in'  .    d.- 
of  the  order,  or  the  ri'tiiii'ritijr  of  (Ik-    h..'  ■■■.■■.■      ., 
from,   or  where  the  judtrinoiit   »|'|  • 
wlere<l,  after  his  death,  in   it  cit-su   i>r<--'  ' 
il  iiiav  Iw  tiikeii,  IIS  if  he   wiis   Ii\  in;.' ; 
1,  until  the  heir,  (ieviscc.   exi'i-iitor.  i.r 
case  rerju ires,  has  been  Mibstiliiteil  a.i  tlj<  , 

I  case,  i>n  uiidcrtukiiii;  rwniiri'ii  l<i   \»-. 
•  r  t.  ^tuy  the  execution  of  the  jiidinneiit  <>r  j 

iftu.  must  recite  the  fact  of  the  u<l\'iTBe  |>«»i  i ,  i.,j.->.in:  and 
tir'  miilertitking'  enures,  after  substitution,  fo  tlt«  bvocllt  frf 
ihc  person  Mib-stiluted. 

§  1298.  (.Im'rf  ISrr.]    Wliere  either  pftilv  U>  »u  %m-m\ 
dies,  before  the  II piH?iil  is  heard,  or  hits  herfl^ifort-  ellrff  nn»l 
1  api>culh!us not  ix-en  hear. t     '  ., 


t.  WMk. 

ii»Vr 


son  in  bis  place,  is  not  in, 

nth,  or,  where  he  has  hei.  I  ,  , 

cr  thissection  tukcseffeit,  tin- oi.tirt,  ill  wlmlj  I 

enfling,  may,  in   its  discretion,  make  un  ord-  / 

[persons  interested  in  the  decedent's  cNtnlr   t.,  ,,, 

fore  it,  why  the  judpinent  or  order  ap|M-!il' -I    iim  j    .  iiri 

,  be  reversed  or  ufllrinod,  or  the  upfH'iil   il.  m         I  .     tlm 

!  rcfuiires.     The  order  must  spipify  a  day,  wl-  •( 

be  snown,  which   must,   be   tirit  Irss  limn  six  i-  r 

taking  the  order  ;  and  it  niuiit  desi;rnHte  the  pi'.iK.    .,  ^.  ,,ii/ 
"tlotice  to  the  persons  interested.     Upon  the  return  day  of  th« 

order,  or  at  a  sui)seqiieiit  day,  api*»ii(.ed  by  the  f<-iiri  If  ihn 

broper  pei-siiu  has  not  been  s'uiistiliilfil.  lln' .  f, 

fcy  rtfHd.ivit,  that  notice  has  iK-en  f^iveii.  as  i  •  . 

U'er,  riiav  reverse  or  afflmi  the  jiKlyinent  oion^  _  in 
or  (liHiiiiKs  the  uppeal,  or  mako  Euub  furtlier  urtlei'  lu  tUv  pr«ui' 
ises,  as  justice  requires. 

§  120O-  Where  the  npi*:i|is  from  one  court  («>  another* 
an  application  for  an  order  of  sultstitulioii,  as  prf'Hcnbe<l  by 
the  last  three  sections,  must  be  iniido  to  the  a]>iiellat<!  conrf. 
Vvhere  (x-rsonuj  service  of  uuticc  of  appliculion  for  un  order 
has  been  iiiudc,  witliin  the  Rt ate,  upon  the  )iro]>er  reprcM'ii- 
tatives  of  the  decedent,  an  order  of  substitution  luHy  bonmdc, 
Upon  the  upplicatiou  of  the  surviving^  piirty. 

§  1300,  An  iippcal  must  be  taken,  by  aer\'in(;,  ujjon  the  ^"''■^'•'^* 
nttor'^'y  ''"'' '''"  i'''"''*'''^''  l>i"''yi  "s  jjrcscribcd  in  iirticle  lliird  *  ""'X"  *•''• 
of  title  sixth  of  chapter  eighth  of  this  net,  and  upon  fbe  clfik. 
with  wliom  the  judgment  or  order  appealed  from  is  entered. 
bv  fibii?  it  iu  his  olllce,  a  written  notice,  to  the  effect,  that 
^e  api>ellant  aoiwals  from  the  judgpneat  or  order,  or  from  a 
■ecified  part  tlicreof. 

^^ A ■ 
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^  1301.  TVberc  tlio  iijuit-al  is  from  a  flnal  judgment 
from  a  final  order  in  u.  special  v't'occediiip,  iiud  the  aiiiiellanl 
intends  ia  bring  np,  fur  levievv  1.hi>reufM>ii,  ati  iuborkx'utory 
judgijicnt,  or  nii  intt-'rniediato  order,  he  must,  in  tlio  notioe  i  ' 
stppf 111,  distinctly  siwcli'y  llie  intwiocutory  judj^iuent,  or  ' 
teruiediiito  urdor,  to  be  rcviewccL 

§  1302.  If  1  he  attorney  for  Iho  adverse  party  is  dead  ; 
if  he  bus  bt-eu  reinovi'd,  uiid  notice  of  the  removal  has  b< 
served  upi'U  thi'  appt'lliiiiL's  iittomey,  and  another  attoruey 
httsuot  bfc'u  siilwtitiiLt'd  in  his  place  ;  or  if,  for  uny  reiison 
service  of  a  notice  of  uppeal,  upon  the  proper  attorney  for  tlii 
adverse  party,  cannot,  vvilh  due  dilitrenoe,  be  niiide  witbii 
the  State,  the  notice  of  appeal  may  be  served  upon  the  n 
sp<mduiiti,  in  the  manner  prescribed  by  law  for  sei-\'ing 
upon  an  attorney.  If  jjersoiiul  sei-vico  upon  the  rt-spoodet 
ciuinot,  with  due  dili^eiu-e,  be  so  made  withiD  the  State,] 
the  notice  of  appenl  may  be  served  upon  him,  and  notio 
of  the  subsetjueut  proceedings  may  be  g^ivcQ  to  him,  a.s  di'^ 
reeled  by  a  judge  of  the  court,  in  or  to  which  the  upjical  i> 
taken. 

^  1303.  Where  tlie  appellant,  seasonably  and  in  go 
fuith,  serves  the  uotiee  of  appeal,  either  upon  the  clerk 
mx>n  the  ad\'erse  party,  or  ni.s  attorney,  but  omits,  throughl 
luistake,  iiiadvertaiiee,  or  exeiisuble  iiejilect,  to  serve  it  upun  , 
the  other,  or  to  do  uny  other  uel,  iifires-iary  to  perfeet  the  i 
peal,  o|- to  stay  the  exeeutiou  of  the  ludgTiient  or  order  J 
jiealud  from  ;  the  court,  in  or  to  wliieh  I  he  appeal  is  taki 
upon  proof,  by  afUdavit,  of  the  facts,  may,  in  its  disoretio 
permit  the  oinis,sinn  to  be  .su|iplied,  or  an  amcudmeut  to' 
made,  upon  such  Leims  as  justice  retjuires. 

§  1304.  An  apiieal  cannot  be  taken  from  an  order  madq 
by  a  judKe,  out  of  court,  until  it  is  entered  in  the  office  of  I' 
|)roper  clerk.    Where  such  nu  order  has  not  been  no  enter 
or  tlie  papei's,  upon  which  it  was  founded,  have  not  been  I 
in  the  same  clerk's  ollice,  the  judfre  who  made,  or,  if  he  ist 
Bent,  or  unable  or  di.s((uali(icd  to  act,  a  judge  of  the  court, 
or  t«  which  an  appeal  therefTOin  may  be  taken,  must,  up 
the  application  ol^  a  party  or  other  pennon,  enlille<l  to  ta 
sueh  un  appeal,  make  an  order,  re(|uirin{f  the  omLssion  to 
supplied,  within  u  sj)eciflcd   time  after  ser^•ice  of  a  copy  > 
the  order  made  by  hini.    Upon  pi-oof,  by  affidavit,  that  a  cop, 
of  the  latter  order  has  been  .served,  and  that  the  omission  ha 
not  be*u  supplied,  the  same  judge  may  make,  upon  notice,  i 
order  revoking  niid  annulling  tiio  orlgiual  order.    The  pn 
visions  of  the  last  section  but  one  apply  to  the  service  of  a 
order,  or  a  notice,  as  prescribed  in  tliis  section. 

§  1305.  An  undertaking,  which  the  api)ellant  is  requir 
by  this  chapter,  to  give,  or  any  other  act  which  he  Is  sm 
quired  to  do,  for  the  .security  of  the  res|jondent,  may 
waived  by  the  written  consent  of  the  respondent. 

§   1308.  Where  the  api>ellant  is  required,  by  this  chap 
to  give  an  uudertakiu^.  he  may,  in  lieu  1  hereof,  deposit  wilj. 
the  elerk,  with  whoin  tlie  judgment  or  order  uppeaU><l  from  i»l 
entered,  n  snni  of  ninnev,  eiiuul  U^  the  umoiml,  for  wliieh  ubfl 
midertitkin)];  is  retiuired  to   be  giveu.    The  deposit  has  It 
Kame  effect,  as  filing  the  undertaking;  and  ni)tiee  that  it  liii 
been  made,  has  the  same  efTect.  as  not  ice  of  tlie  tiling  an<l  wr 
vice  of  a  oopy  of  t.lie  undertaking.    The  court,  wherein  th^l 
appeal  in  pending,  may  direct  the  mode,  in  which  the  mouvjf 
saall  bo  kept  and  disfxvsed  o(,  during  tive  ^aUcncy,  or     " 
tbe  determiaation  of  the  a\>pe»\. 


IPsJT" 


BOV.  All  untlertakiiitr,  plven  asprescrilied  in  this  ch 
St  be  filed  with  the  olfik,  with  whom  the  judgment  or 
.pjjealcd  from  is  eiitert'd. 

808.    Till-  court,  ill  which  the  apjwal  Ls  (lehding.  upon 

ctory  proof,  by  ufflduvit,  that  sinoo  th«,'  execution  01  an 

»kinr;,  piven  us  prescril>pd  in  this  i-lmptcr,  one  or  more 

sureties  theivin  niivc  beciPinc   insolvpiit  ;  or  that  his  or 

rcumst uncos  have  become  s<i  prci-arious,  the*  tliei-c  is 

to  apprehend,  thnt  tla*  undertakiti>r  in  not  siiJHeicnt  for 

Burity  of  the  respondent ;  niiiy  iiiukf  an  order,  requir- 

e  upf>eUant  to  fife  u  new   iiniiertukiiiff.  and  to  serve  a 

thereof,  us  required  witli  res|H'ct  to  llie  oriiriniil  under- 

;.     If  the  appellant   fails  so  to  do,  within  twenty  duyn 

die  service  of  a  copy  of  the  order,  or  such  further  time 

court  allows,  the  apjieid  must  l)e  <iismissed,  or  tiio  order 

Igment,  from  which  the  appeal  is  taken,  must  be  eiecu- 

if  tlje  original  undertaking;  hud  not  been  gtvon. 
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309.  An  action  shidi  not  be  inuintnrned,  upon  an  nnder- 
[,  given  ujion  nn  iipi>i'iil,  taken  as  prescribed  in  title 
fourti  or  fifth  of  this  chapter,  until  ten  days  huve  ex- 
since  the  service,  ujxm  the  attorney  for  the  appellunt, 
ritten  notice  of  the  entry  of  a  jud^nient  or  oi-der,  atlinii- 
le  judgment  or  order  upi>culed  from,  or  dismissing  the 
1  Where  an  upjieal  to  toe  court  of  appeals,  fn>in  tliut  IT  Cir.  Pro. 
jent  or  oi-der,  in  perfected,  and  security  isfriven  there-  ^• 
to  stay  the  execution  of  thejud|nncul  or  order  uppeul- 
tn,  an  action  shall  not  be  niuiiitiiiiii-d  uiH)n  the  tinder- 
{,  givingupon  the  preeediut;  appeal,  uiittl  after  the  liual 
lunation  oi  the  appeal  to  the  enuri  of  a|>pe:iLs. 


101  N.Y.2Mt. 
li!  Cl».  Pro. 

370. 

u  N.y.sut« 

Rep.  8. 

S:t    Abb.   N. 
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310'  [<4T?i'd  1893.]     Where  an  appeal  to  the  general  ^  ^.^^ 
of  any  court  or  to  thecourt  of  appeals  or  otherwise  has  -j^' 
beretofore  orehall  hereafter  be  perf  ecte<l,  as  prisci'ibed  4!)  iluQ,lC3. 
18  chapler,  and  the  other  nets,  it  any,  lequired  to  be 
to  stiiy  the  execution  of  the  judgni'-nt  or  Old  rnppea  ed 

h»T.?  been  d-'ue,  the  Appeal  stayKnll  procroiiiugs  to 
>e  the  judgment  or  order  appealed  froia;  except  that 

nrtor  jadge.  from  wboae  determin  tinii  tlienppenl  is 
,  may  proceed  in  any  m«tler  included  in  tlie  action  or 
ilpioreeding.and  not  affe  tedbylbejudiinent  or  order 
led  from  or  not  embraced  within  tlionppenl;  or  niny 
periahnble  property  to  be  sold,  pursudtat  to  the  judg- 
"or  order  nppeaL  d  fro  n.  The  proceedu  <  f  an-h  a  sale 
be  piiid,  to  abide  the  reanlt  of  tb>j  apiieal  into  the  court 
or  in  whi  h  the  appeal  i»  tak^ii ;  or,  if  it  van  taken  as 
ribed  in  title  fifth  oE  this  cLaptr,  in'o  the  Bnpreme 
,  When  an  nppoul  from  ii  Jtidg  neivt  f  -r  rent  haa  been 
rted  andcxo2uiian  s'lajed  as  herein  provided,  the  nppeal 
all  summary  prococdingB,  pendii.g  or  otherwise,  lo 
)r  the  possession  of  real  property  (  r  dispossess  tenants 
!rom,  based  on  the  f  liinre  to  pay  therrnt  included  in 
dgtnent  appealed  from. 

Botsand  partd  of  aclsinccnsistent  with  orrepusnant  to 
(OvisioiiBof  thisarjt,  are  to  that  extent  hereby  repealed. 

.81 1.  Wlieri'  ail  appeal,  taken,  fn  ni  a  Ptuil  jiirlgmciit,   6' 
urt  of  uppt-iils.  Iius  iRi'ti  ijcrfectod,  and  the  .security,    4i 
to  stuy  llt»-  oxccutitmof  tfic'judifnient,  has  been  given;   i; 
re  the  securily,  given  ujwu  an  appeal,  taken  from  u   ^' 
Udgcnieiit  of  the  sitprciuo  court,  a  superior  city   court, 
iy  court,  or  the  niivrine  court  of  the  city  ()f  New  York, 
,1  to  tliat  r«]iiircd  to  perfect  un  appeal  t^  i  the  court  of  ap- 
anrttostay  the  exeeulion  of  the  judt,'ment  ;  thecourt, 
Ich  the  judgment  upi>ei'i-")  '-^ni  was  rendered,  may,  u\ 
•etiou,  aud  ufioa  sii^  ^stice  rwiuires,  niakciux 

s 
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in-ilpr,  uraiti  noUcetu  the  res|K)ii(:U'nt,  and  Uie  sureties  iu  llie 
uudcrtiiKinj;,  clischarginga  levy  upon  piTHonal  pixiperty,  imule 
by  virtue  <>(  iiii  execution,  issui-il  up<>ti  ihe  jutlgineni  uppealed 
from.  But  tliis  Ki'ftion  does  iiuL  jutthomo  llie  discbarge  of  tt 
lev  y,  maile  by  virtue  of  u.  warrant  of  attuchniont. 

S  1312.  TVIiere  im  uupeu]  is  tuken,  as  proscribed  iti  title 
st'cniid  or  fourth  ol'  this  enupter,  tlie  court,  in  or  from  which 


I 


the   nppeul   \h  tiiketi  ;  or, 


Dem.  M. 


I 


j4N.y.3U4. 


ivTI 


tiU-     ■ 


.•here  iiii  appeal  is  taken  us  pre- 
scribed  ill  title  ttiinl  or  llflhtif  llii.s  eliiijiter,  the  court,  to 
whitih  the  iipi>eiil  is  tiikon  ;  inuy,  in  its  discretion,  niuke  iiu 
order,  ui«iu  iiotiee  to  the  respumU'iil,  dispensing  with  or  litni 
itig  tho  security,  retjuired  to  stsiy  the  execution  of  the  jud| 
uient  or  order  appeuled  from,  (is  I'ollows  : 

1.  Where  the  appetlunt  is  an  excinitor,  adiniiiistrator,  truv 
tee,  or  other  person  iictiiig  in  miollier's  ri-rht,  the  security 
maybe  dlspouscd  with  or  limited,  iu  the  discretion  of  the 
court. 

a.  The  nggregnte  sum,  in  which  one  or  more  undertakings 
are  re<jiii]-ed  to  be  given,  iimy  be  limited  to  not  less  thun 
fifty  tbuusnud  dollars,  where  it  would  otherwise  exceed  rliiil 
suui. 

t;  1313.  [.IjiiVM&sa]  Upon  un  ai>peiil  taken  by  the  iiw> 
pie  of  the  State,  or  by  u  Stale  nfflcer,  or  board  of  Stale  ofBeer'S, 
oralxiurdof  8upervis4.)rsuf  a  cimuty,  tlie  service  of  the  im- 
tiee  of  appeal  ])crfeets  the  appeal,  uiwl  slays  the  execution  of 
the  judgment  or  order  appealed  from,  without  an  uudcrti 
king:  or  other  security. 

§  1314.  [.4m'(E  1.S77.]  Upon  un  oppeal^  taken,  bj- a 
niesf  ic  iiuiiiicipiil  coriiorutiuu,  the  service  ol  the  notice  of  ap- 
peal perfects  llie  sippeal,  and  stays  the  execution  of  the  judg- 
ment or  order  nppeiiled  from  without  un  uiidcrtakinpr,  or 
other  security  ;  except  that,  where  an  nppeid  is  taken,  us 
prejicrilwd  in  title  secoiid,  third  or  foiirlh  ot  thi.s  chapter,  the 
court,  in  or  from  which  ihu  appeal  is  taken,  may,  in  its  dis- 
cretion, renuire  security  to  l>e  tfiveii.  In  that  case,  the  f<irni, 
nature,  una  extent  of  the  securi.ty,  not  exceeding  that  Avhich 
is  retiuired  in  a  like  case,  from  a  uatura.l  person,  ami  the  time 
oud  manner  in  which  it  must  be  given,  must  be  prescribed  by 
the  order  of  the  court;  and  theisui^vor,  coiupti-oller,  or  oouuse! 
to  the  corporation,  may,  execute,  m  liehalfuf  the  corporatioti, 
au  uDdertidiing,  so  rwjuired  Uj  be  given. 

§  1316.  [.4i>rd  l.slMt.]  Where  an  iipfteul  is  taken  from  a 
final  jiidtfiuent  us  prcBchbed  in  title  second  or  third  of  this 
chapter,  the  appellant  must,  within  twenty  davs  after  it  iK 
pcrfecttHl,  cause  a  copy  of  the  judfimeiU-roll  and  of  the  c»» 
and  notice  of  exceptknts,  if  any,  titetl  utter  the  entry  of  judg- 
ment smd  a.  certiJietl  copy  of  the  jU(lj,aaeutCTJven  thereiin  an<l(if 
the  notice  of  appeal  to  bo  tniusiiiitted  to  the  appolhite  court 
by  the  cleik  ujiiiii  whom  the  notice  of  appeal  was  sen'etl, 

"Where  an  apjieal  frorn  un  order,  or  a  part  of  unorder,  is 
taken  as  prescribed  in  title  second,  third  and  fifth  of  this 
chapter,  the  apjx-llant  must,  within  the  same  time,  cauvca 
certilied  c(>iiy  of  the  notice  of  appeal,  of  the  order,  atnl  of  the 
papers  uiHin  which  the  order  was  founded,  to  be  i  li 

to  the   appellate  court  by  the  .same  dork.     If  fl:.  ,: 

fails  so  to  do,  the  rcs|ionucnl  may  cause  tho.se  p;ip.  m 

transmitted  ;  ami  he  is  entitled  to  fax  the  cxpi'ns«'  Iheioil,  ttt 
a  disbursement,  wln'i-e  he  recovers  costs.  The  clerk  of  lite 
upiMjllttte  cvurt  must  tUe  t]iepai>ersso  ti-ansmitled  ;  anilc^ 
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cept  where  it  is  othcnvise  Kpccially  prescribed  by  law  the  ap- 
peal tnui.t  bu  lieai'<I  uixiu  tlji'iu. 

•I  rt-otn  a  llnal  jiiilj^ncnt,  brings 
.  jiKlpueiit,  ciriiii  iut«->i'inc(Iiut« 


§   1316.   An  txyf 
Dp  for  review,  uii  ii 
order,  which  is  s{ 


notice  i>(  uupvul,  iiud  necea- 
sarily  aHectii  the  iiuul  jud^'iiieut  ;  uiid  wliicli  bus  uot  ulreudy 
been  reviewed,  iipoa  a  sfi>urtile  appeul  thtTefroin,  by  the 
coiu't  or  the  teitu  of  the  emit  t,  to  v  hieh  the  upju-ul  from  llio 
filial  judrrjncut  is  taken.  The  j-ight  to  review  ail  interlocutory 
juilgmeiit,  or  im  iiiteriiiediule  order,  us  presi-rilwil  in  thJH  sec- 
tion, is  uot  utfected  by  the  expirutioii  of  the  lime,  within 
which  a  soiJSirat«  uppeiil  therefrom  mifhl  have  been  token. 

^  131*7.  Upon  iin  appeal  from  a  iudirment  oran  onler, 
tlie  court,  or  the  general  toriii,  to  which  the  uppeul  is  taken, 
reverse  or  iiftlnii,  wliolly  or  piirtly,  or  nmy  modify,  the 
ueub  or  order  iippeuJeU  from,  aud  each  interlocutory 
iient  or  intci-inedmte  order,  which  it  is  uuthorized  to  re- 
view, aa  spi.-cilied  in  the  notice  of  uppenl,  iiud  iis  to  any  or  all 
'llie  parties  ;  mid  it  muy,  if  necessary  or  proper,  j^ruut  u 
new  trial  or  hearing.  A  jud-rnieut,  alfiniiing  wholly  or  partly 
k  ju(l;5inent,  from  which  uu  appetd  h:is  been  taken,  kIiuII  not, 
expressly  and  in  terms,  award  txi  the  respondenlj  a  sum  of 
Money,  or  other  relief,  which  was  awarded  to  bun  by  the 
judguieul  so  atQruicd. 

§  13  IS.  \Vlicre  a  judgment,  from  which  an  appeal  is 
taken,  is  reversed  u|»on  lliu  appeal,  and  ii.  new  trial  is  ftraiiled, 
<ui  ap[H'ul  canuot  betaken  from  the  judKiueiit  of  reversal; 
but  upon  an  up(>eul  from  1  he  order  granting  a  new  trial,  taken, 
M  prescribed  by  law,  the  jud^rmeut  u!  leversal  must  also  be 
rtTiewed. 

§  13  lO.  Where  n  judgment,  from  which  nn  appeal  has 
been  taken,  from  one  court  to  another,  is  wholly  or  partly 
affirmed,  or  is  modified,  upon  the  appeal,  it  must  tn>  enforced, 
by  the  court  in  which  it  vviie  ren<lere<l.  lo  the  exl^'nt  pei-niit- 
ted  by  the  deteitni nation  of  the  ni>j>ellate  court,  as  if  the  ap- 
peal therefrom  had  not  been  taken. 

§  1320.  Wliere  a  filial  order,  from  which  an  appeal  has 
b«!n  taken,  f  rtini  one  court  to  auoUier,  a.s  prcstiribeil  in  title 
fifth  of  this  chapter,  is,  wholly  or  partly  atnrriied,  or  is  modi- 
Bed,  upon  the  appeal,  the  ajjjielhito  Court  limy  enforce  its 
order,  or  may  direct  the  pixiceediiigs  to  be  remitted  for  that 
pnrjKise,  to  the  court  belmv,  or  lo  the  judge  wliu  made  the 
order  appealed  from. 

§   1321.  [.4mVn877.]     Where  a  final  judgment  for  a  sum 

I  of  inoiiey,  or  directing  the  iiuymeiit  of  a  sum  of  tnuney,  has 

I  been  reVeitied,  or  has  boon   afBrriied  as  to  part  only  of  th« 

fsum,  upon  on  nppeid,  taken  as  prescribed   in  title  third  or 

fourth  of  this  chapter  ;  luid  an  appeal  to  tlie  court  of  iipjieuls 

is  not  taken  aud  perfected  iuhI  the  security  loiniircd  to  Kiny 

execution  is  not  given,  wilnin  ten  days  after  tlie  eiilrj,-  of  the 

jud"-tneut  upon  the  appeal,  in  the  clerk's  oflico  where  the 

jmlguieiit  appealed  frnni  is  entered,  the  clerk  must  make  a 

raiuuteof  the  reversal  of  the  jiulf^raeut,  or  of  the  amount  to 

which  it  has  been   rediicnl,  upon  his  docket-book,  in  each 

place,  where  the  jmlgiiieul  is  docketed.     A  transcript  oC  the 

dix:ke't,  as  thus  corrected,  must  be  (ui  nisbed  by  bini,  and  may 

be  filed  in  any  county  clerk's  otiice,  where  the  original  judg- 
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mcut  is  doclvDtotl,  as  prescribed  by  law,  with  respect  t«  tho 
orig^insil  ducki-l ;  uinl  thereuinjii  the  county  clerk  must  ciirrect. 
his  <inckel  accordiu'il.v.  Tho  hen  of  a  judgiucut,  the  docket 
of  which  is  not  corrected,  as  prcscrilK'fJ  in  Ihis  section,  re- 
iiiuitis  utiiilfcclcd  by  the  reversul  nr  inudillcutidn  tbcrcijf, 
until  the  deeisiiiii  of  the  court  of  ajjpeiils,  uijou  aa  appeal  fnmi 
the  judsfiiieiit  rcvureiii^  or  inodifyiug  the  siune,  or  tne.expiru- 
tion  of  the  time.  t<:i  take  such  uii  uppcuL 

g  1322.  "Where  a  finiil  jiidgrnent  for  a  sum  of  money,  or 
directing  the  payineut  of  a  sum  of  money,  httJS  been  reversed, 
or  ufflrincd  as  to  part  only  of  the  snra,  upon  nn  appeal  to  the 
court  of  iippciiln,  the  doc[{(!t  may  be  corrected,  as  prescribe<i 
in  tlie^st  section,  tit  uny  time  after  the  remittitur  hus  been 
filed  iu  tlie  court  below. 

§  1323.  [AurdiH-l,  18S0,]  When  a  final  judgment  ,, 
order  is  reversed  or  nindiiled,  ujion  appeal,  tne  uppellatfl 
court,  or  the  general  toi  in  of  tho  Siiine  court,  as  tlie  case  may 
be,  amy  make  or  compel  restitution  of  property,  or  of  a 
right,  lost  by  means  of  the  erroneous  judgmcut  or  order ;  but 
not  so  HB  l-o  affect  the  title  of  a  purchaser  in  gixid  faith  and 
for  value.  When  pr(vpcrty  hns  been  sold,  the  court,  may 
pel  the  value,  or  llie  pui'cha.se  ])rice,  to  be  restored,  or 
posited  to  abide  the  event  of  the  action,  as  justice  retpii; 
Wlieu  the  appeal  is  fi'om  a  judsineiit  in  lavor  of  the  owner 
real  estate,  in  uti  action  to  compel  the  specido  performance 
a  coutract  for  the  sale  thoroof,  such  owner  shall  have 
same  right  to  sell  »»r  dis]xise  of  the  same  n.s  thouph  no  appeid 
had  been  taken  ;  unless  the  uppellant  shall  tile  with  the  clerk 
of  the'  court  a  wiitteu  uimertakiug^,  iu  a  sum  tlxcd  by  the 
court,  or  a  jiKl{,'e  thereof,  upon  ii  notice  to  the  respondent  of 
at  least  ten  days,  and  to  be  npprovcd  bj'  such  court  or  judge, 
to  the  elTeel)  that  the  api>elluiit  will,  in  case  the  judgment  up- 
pealed  from  shall  be  alilrmed,  pay  to  such  owner  .such  dam- 
ages aa  hu  may  suffer  by  reason  of  such  appeul,  not  exceeding 
the  iimouut  of  the  penalty  in  such  undei-taking.  Such  un- 
dertakinj;  may  be  tiled  at  anytime  during  the  appeal,  but 
any  .sale  of  such  real  estate  or  contract  to  sell  the  same  io 
go«Ml  faith  and  for  a  valuable  con.siderntlon,  alter  said  judg- 
ment aud  before  the  iilin^r  of  such  undertakiuc,  shall  be  us 
vahd  us  if  such  undertaking  had  not  heeii  filed.  In  ca.se  snob 
undertaking  siml  1  not  be  Hied,  the  ies|)omk'nt  shall  be  ontitledj 
at  any  time  during  such  appeal,  to  an  order  discharging  of 
record  any  notice  of  [lendeney  of  action  Hied  iu  the  action, 
and  idso  cancelling  and  tlisebarging  of  record  said  con 
in  case  the  scuue  hus  been  recorded. 

TITLE  IL 
Apical  to  the  court  of  appeals. 
I  18M.  WhAt.    appeals    mny    be       g  133ii.  Id.;   on  Judgmeut, 

t«k«n,  "" '"^    

van.  LinnilHtion  oftimr  to  np- 
penl. 

1326.  Sei}iirity    to    perfect   ap- 

peal. 

1327.  Snciirlty   It)  ftiiy  exeeii- 

tioii  on  judgment,  etc., 


for  njoney. 
1S28.  Id,;  on  JuilBment,    etc., 
for  delivery  of  proper- 

V- 

ISW.  Id.;  on  Judymeul   for  » 


direeUng  csoay«y*ne». 
l.ni.  III.;   on   Judgmool,  ate., 

for  povHegsioa  of  rtal 

property. 
1.S3Z.  CouHiruction  of  the  iMt 

live  sec'iionK. 

1333.  The     Utit    aix     sectiODt 
qualified. 

1334.  UnUertAkings  may  t>«  in 

nna   inftrumt'nt;  tortn 
and  HCrviee  Ihereuf, 
1336.  Exeeptioo    to   viireliM) 
juutltlcatlon. 
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i   laS«.   Appwil     f                 ■             lirln- 

I  isrr. 

Wt                    ■■■■-  ure  b*©; 

ment                           ttt«r 

■Tif'W. 

BlHrmH ott. 

1338. 

Wi.                             '    uf    fkct 

tor>  jii'l«nrc?iir,   -t  J*- 

to  Im-  r.  vi-wril. 

ni  •!  of  motioo  for  Dew 

•      13W. 

When  a  ri^f  to  bi>  pre- 

trial. 

pnrc^il,  «!•;.,  lur  the  ap- 
peal. 

I 


'•  ^  1324.  All  appeal  mnv  be  tiiken  to  tlie  court  of  appealsi 
in  huu9«  nhurv  that'  court  nus  jurisilk'tUHi,  as  presvniied  iti 
i«<;tiotis  <ifM?  liuDfired  aud  ninety  and  one  hutiilnAl  uud  ninety- 
one  of  Ibis  ii<S. 

§  1825.  t.4ni'd  IKTT.]  An  ai>|>en1  to  the  court  of  ajip«iU»> 
fpnm  a  final  iud^meiit,  must  Ik;  Uiken  vithiu  i>iie  year  lifter 
anal  judpnient  is  entered,  upon  the  ilotenniiiution  of  the 
geaeml  tena  of  tbo  court  Iwlow,  «n<l  the  jutl-rment-nill  tiled. 
An  appeal  to  the  eoiirt  of  apiK?uls,  frnrii  an  unler,  n Hist  be 
taken  within  sixty  days  after  service,  u|Min  the  attorney  for 
theap[)elhint,  of 'a  copy  of  tli«  order  appi.'ule<l  front,  lind  u 
vrrittea  notice  of  the  entry  thereof. 

8  1326.  To  render  a  notice  of  ap)>eal,  to  the  court  of  ap-  bt  How,  Pr. 
prals,  eflfectual,  for  any  puqx)se,  except  in  a  ca.se  where  it  is  2T.t 
specially  prescribed  by  law,  that  security  is  not  necessary,  to  *  Den>.»4. 
(x-rfect  the  iippeul,  the  apiiellaiit  must  give  a  written  uiider- 
tiiifiti!.',  t^J  the  elTeot,  that  lie  will  p:iy  all  costs  aud  daiiuiye.s, 
wLich  may  be  awiiiiled  a^aiust  liiiii  on  the  appeal,  not  ex- 
cwdin^'  five  hundred  dollars.    The  apjieal  is  pcrlocted,  when 
such  aji  uuilertaking  is  f^iven  and  a,  copy  thereof,  with  uulico 
of  the  filing  thereof,  is  served,  as  prescribe<l  iu  this  title. 

§  1327,  If  the  ap|>»»al   is  taken   from  a  jiidjnuent  for  a   s7  How  Pr. 
sum  of  money,  or  from  u  judfrtuent  or  order,  directiu;^  the   170. 
pa^inent  of  a  sum  of  money,  it  does  nut  stay  the  execution  of    2«  Hiin,  598; 
the  judfrment  or  order,  until  the  uppellaut  k'^'^'s  a  written  ^^  M  6«9. 
ujiderltiking  to  the  effect,  that  if  the  judpnent  or  order  ap-  *  Dem- **• 
pejiled  from,  or  any  part  thereof,  is  silflnned,  or  the  appeal 
IS  dismissed,  he  will  pay  the  sum,  recovered  or  directed  to  be 
paid,  bv  the  judgment  or  ortler,  or  the  part  thereof,  as  to 
'which  it  is  afHrnied.     But  where  the  judtiment  or  order  di- 
rects the  payment  ot  money  in  fixed  iustuIliuent-Sj  the  under- 
taking' must  1x1  to  the  elleet,  that  the  appellant  will  pay  each 
installment,  which  becoTues  payable,  iwnding  tlio  tippetd,  or 
the  part  thereof  as  to  whieh  the  jiulwment  or  ruder  is  alfiniied, 
not  cxecedini^  a  sum  K])e['ilk'd  in  the  undertakiiicf,  which  must 
be  fixed  by  a  .iud;.'e  of  the  cinuL  below.    The  court  below  uiav, 
at  any  time  al'lerwiirdSj  upon  sul islactory  prtMif,  by  uflldavit, 
that  the  sum  bo  fixed  is  msnlflcient  in  amount,  make  an  order, 
reiiuiring  the  appelhuit  to  give  a  further  undertaking,  to  the 
same  effect,  in  a  siiin  and  wiiliin  a  time,  speeitlediTi  the  order. 
A  failure  to  comply  with  such  an  order  has  ( lie  same  elTect, 
as  if  no  undertaking  had  been  given,  as  prescribed  iu  this  sec- 
tion. 

§  1328,  If  the  appeal  is  taken  from  a  judgment  or  order,    ,,,  0.,,,  435. 
directing  the  assignment  or  delivery  of  a  document,  or  of   '.^„  ^Jr^^j^^ 
porsonarproperty,  it  does  not  stay  Uio  execution  oT  the  judg-    pjg.  ;,5. 
meat  or  order,  uiiiil  the  tiling   directed  to  be  assij^ned  or  do- 


livered,  is  biKiijiht   int.**  the  court   below,   or  pliieed  in  the  ^^H 

custody  of  an  officer  or  receiver,  designated  Ijy  that  eoui't ;  or  ^^M 

the  appellant  gi\'cs  a  written  tiiidcrtakhig'  as  prescribed  in  ^^ 

the  next  section.  ^^^  ^       ^^^ 

1^  1329.  IfllieappeaJ  is  tjiken  from  a  judgment  for  the  ftl  How^^b 
recovery  of  a  chuttel,  it  does  not  stay  tbe  execution  of  the  aeo,  ^M 
L^ M I M^^t 
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judfrmont,  until  tho  appellant  pves  a  written  imdertukiuf?,'iH~ 
till' sum  lixc'l  l>y  tl»?  court  belnw,  or  a  jinlt,'e  thereof,  to  the 
olToct  thiit  the  uppolliint  will  obey  the  directum  of  ihe  sippt-l- 
late  cuiirt,  xjjwti  the  appeal        . 

§  1330.  I  r  the  appeal  is  tiAken  from  a  judgment  or  order, 
dircctint,'-  the  e,\eeutii>ti  of  n  convey  tine  p,  or  nther  (nstnaneiit, 
it  does  iiiit  stay  the  e-xeeution  of  iUc  judpneiit  or  order,  until 
the  instfunuMib  is  executed,  and  dt-imsited  with  the  cltrk, 
with  whiiin  tho  judgment  or  cirdijr  is  entered,  to  abide  the 
dirceti^oti  of  the  appellate  court. 

§  1331 .  [Am'd  1870.]  If  the  appeal  istaken  frorn  a  judg- 
nieiit,  wliii'li  oiitilkis  tho  rosjxiiiileut  to  the  iuiiiiediale  posses- 
sion of  roal  jiroperty,  or  htan  a  judfjrjneiit.  or  order,  directing^ 
the  sale  or  the.  deli\ery  of  pos.'^X'ssion  of  real  prrppcity,  it  does 
not  stay  the  exeeutiMn''of  the  judgment  or  ordei',  until  the  uy- 
|iellaiit  ffives  a  written  undertakui>f,  to  the  eifL-et,  that  he  will 
not,  while  in  iK)s.sessiua  of  the  property,  commit,  or  sulTer  to 
be  «nrnnilt'."<l,  any  waste  thereon:  ami  tliat,  if  the  judgment 
or  order  i.s  ntflrnuMl,  nr  the  api}eiil  is  distni.ssed,  he  will  pay 
the  value  of  the  use  nnd  oooupatioii  of  the  property,  or  the 
part  thereof,  as  to  whieli  tlie  jiiil^ntient  or  order  is  atRrmcd, 
from  the  tinio  of  taking  the  appeal,  until  the  delivery  of  the 
p)>s.ses.sion  thereof,  piirsuant  to  the  judgment  or  order,* not  ex- 
ceedinir  a  sjiecifiedsum,  H.klhI  by  a  jiidfie  of  the  court  below. 
But  if  the  jgdprmcnt  directs  a  foreclosure  and  sale  of  reiil 
property  inortj^ag^ed,  an  umlertaking  is  sufHcieut  to  stny  the 
execution  of  the  judixmeut,  whieh  is  to  the  effect  that  ff  the 


judgment  is  ntflnned,  or  the  appeal  is  dismissed,  the  n])pcl- 
latit  will  pay  any  delieicncy  which  may  occur  uimpo  the  sale, 
in  discharging  tiie  sum  to  pay  which  Iho  sale  is  nirected  with 
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interest  and  the  costs,  and  all  expenses  cluirgeable  agaiiist^^ 
pi-oeeedsof  thebaic,  not  exceeding  aspecifiedsum,  fixed h^H 
judge  uf  the  court  beluw.  ^^H 

§  1332.  Wliere  the  judsmeut  or  order,  from  which  an  * 
npiieal  is  taken  to  the  court  of  appeals,  ufflrms  a  iudgmeat  or 
order,  to  the  clTcct  speclNed  in  either  of  the  last  nve  sections, 
the  undertaking  must  be  the  siiinc,  as  if  the  jndfjment  or 
order,  from  which  the  ajipe;il  i.i  so  taken,  was  to  the  sajaej 
effect,  as  the  judgaiciit  or  order  so  alBrmed.  ^Hl 

§  1333,  Tlio  Inst  six  sections  do  nob  extend  to  a  e^^| 
■where  it  is  specially  proscribed  by  law,  that  an  appeal  inl^n 
tic  taken,  or  tlio  execution  of  a  judgment  or  ofder  appealed 
from  may  be  stayed,  witlicnit  security,  or  where  tlie  security 
to  be  given,  for  either  purpose,  is  specially  jegidated  by  law. 

§  1334.  [.Im'rf  18?0.]  When  two  or  more  nrulertnkings 
are  required  fo  be  given,  aspri-serihed  iu  this  tide,  they  mny 
be  contained  in  the  same  uistnnueiit,  or  in  different  instru- 
ments, at  the  onlion  of  the  iipjiellant.  Each  undertaking, 
given  o-s  presci'iljcd  in  this  title,  must  be  executed  by  at  least 
two  sureties,  and  must  s|>ecir,v  the  residence  of  each  sm-etv 
therein.  A  copy  thereof,  with  a  notice  showing  where  it  is 
tiled,  must  be  served  on  the  attorney  for  the  adverse  party 
with  the  notice  of  ajjpeal,  or  before  the  expiration  of  tlie  tinw 
of  Append. 

^1336.     [,lm'(i  18S2,  ISOl.J    It  i.s  not  necessary  that  1 
unLlerUUinK  should  be  approved  ;  Ijut  Htlnriipy  for  the  renponiJfillt  ' 
niiiy,  witliin  umi  itiiVF  after  the  nerviee  ol  h  copy  of  tlie  uaderukinf 
with  nolipe  of  (he  tiling  iherpof,  xBrve  upon  ihe  iiltorney  f        ' 
pellant,  a  writlea  uuiice  thai  he  excepla  to  th«  aufficiency  i 
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ties.  Within  l«n  dnyr  t1)cr«An«r,  the  vurvtles.  or  oth»r  «uretlM  in  • 
new  andprinkini:  to  tin-  hxiiiw  effect.  miii'ljii''iiry  l>elor»<  the  court  be- 
low, or  A  Jud^e  tti^rfof,f>r  «  referet*  npp'tiut^tl  Uy  [he  HHine,  or  h  rnun- 
tyjud^e.  At  loft--«t  (ivt*  iJHyn  noiit^e  of  tlie  jii!«tifi('ittioi)  niUHt  tie  given. 
A  referee  may  he  nppMinleil  iipnii  the  motion  ol  oillier  puny,  or  upon 
the  court's  own  motion  to  t«lce  tiie  jiiviiflention  »f  fU'Mi  siirelie"  and 
to  report  ttie  evidence  upon  tiie  same  to  the  court  or  jndee  with  his 
opinion.  The  enurt  mny  lunlier  dlreet  «h»t  eitlier  p<iriy  snull  pay  the 
eSp^aoeK  of  xuch  relrrence.  II  the  euurt  or  Jtidije  tinda  the  •iir«lles 
sufficient  lie  mimt  ecidor>f-  hi»a!low«niie  of  them  upon  the  iinderta- 
kini;,  or  ii  oopy  thereof,  :iud  n  notice  of  the  allowance  mUHt  he  served 
upon  the  attorney  for  Die  ex<'eplanl.  The  etfect  <il  n  failure  so  tn  Juh- 
tifjr  itnil  proeuro  an  allowance,  it  the  same  an  if  llie  nnilerlakinic  had 
not  been  xiren.  The  court  Khali  UI.H0  have  power,  iti  cane  it  ahttll  l>e 
made  to  appear  to  iii>  g;nii<<faetion,  upon  motion,  that  the  exception 
was  taken  unoeoetiiarily  or  for  piirpM<.ea  of  vexation  or  delay,  to  set 
the  lame  aside  and  approve  the  ucdertaicinK. 

tj  1333.  Where  final  judgment  is  rendered  in  theVourt  _.  -j 
below,  after  Ibe  afflmuiiiee,  ii|x)n  an  appeal  U>  tlio  genorul  Z  ^'^ 
tennofthat  court,  of  nn  interlocutory  judpinent  ;  or  after 
tlie  refu.sul,  by  the  geueral  tenu.  of  a  new  trial,  either  u|>on 
aa  npiilication,  ijiudc,  in  the  tirst  instance,  at  the  general 
term,  or  uixm  nn  appeal  from  nn  order  of  the  special  tenn,  or 
of  the  judt'U  before  whom  Iht-  issues,  or  Cjuestioiis  of  fact,  were 
tried  by  a  jury ;  the  i>arty  a^irrievetl  may  appeal  directly  from 
the  flunl  judffment  to  the  Court  of  uppeulii,  notwithstanding 
that  it  wim  rendered  at  a  special  term,  or  at  a  trial  temi,  or 
pursuant  to  the  tlirections,  contained  in  a  referee's  report. 
But  such  an  appeal  briiiRs  up,  for  review,  only  the  detemtinu- 
tion  of  the  penenil  tenn,  alTlniiiii^  ihts  interlocutory  judg- 
ment, or  refusing  the  new  ti'ial. 

^   1337.   An  appeal  to  the  court  of  appeals  from  a  Waul  73N.Y.  187. 
■judjrment,  or  from  an  ordei',  {.'rantiiijj:  or  refusing  a  new   ti-iid  ''i  N.Y.'-taM 
in   nn  action,   or   from  a  final  ortlcr  ufTccting  a  siibsthnliul  Rep.  74. 
rig'ht,  made,  either  in  a  special  proceeding,  or  in>oa   a   sum-  I".' ?Ly*  *^ 
inary  application  after  judK"ii<^ut  in  an  action,  bruifrs  up  for  laild  120 
review,  in  that  court,  every  (jiieKiioii,  airectinjjr  a  substuntiai  131  x.  y.  s7, 
right,  and  not  rcnting^in  discretion,  which  was  determined  by  jija  'jji.  no' 
tlie  general  term  of  tlie  court  helow.  in  retiderinH^  tlio  judg- 
ment or  uutkiii};;  the  order,  from  whii^h  tbeappeiil  is  taken  ;  ex-  

cci)t  that  a  ciuestiiui  of  fact,  ui"istii>»  u|hhi  conUictiiiB-  evidcnne,  ^H 

ctinnot   be  detenuineil   upon   stich   an   appeal,  unless  where  ^^M 

special  provision  for  the  detei'uilnutiou  thereof  is  made  by  ^^ 

law. 

§  1338.  ITpcm  an  appeal  to  the  court  of  appeals  from  a  70  m  v  400' 
judgmeut,  i^versingr  a  jutlt;^iK'nt  entered  u]K<n  u  referee's  re-  J^  |  j  aiio' 
l>ort,  or  a  decisionof  tliK  court,  uijimi  u  f  rial  without  a  jury  ;  137  m  6^. 
or  from  an  order  prantiiif;  a  now  trial,  upon  such  a  reversal;  '       ' 

it  mast  btj  presumed,  th;it  tli«  jadprnetit  wix-s  not  reversed,  or 
the  new  trial  granti'd,  upon  a  riiiestiou  of  fact,  unless  the  con- 
trary clearly  ninienrs,  m  the  Dody  of  Ibe  jiidpnient  or  order 
appeti led  from.  In  Ihiit  cjise,  the  court  of  appeals  must  re- 
view tbtj  deteriniiiutiou  of  the  genei-al  tenn  of  the  cx>urt  be- 
low, upoiv  the  questions  of  fact,  as  well  as  the  questions  of 
law. 

S   1339.  "VVlicrc  an  appeal  to  the  court  of  np7)ealB,  from  a 
judgment,  rendered  at  a  general   ter-m  of  the   onnrt   below,   IISN.Y. 2Sli 
upniu  a  vei'diet,  subject  to  the  opinion  of  I  he  court,  has  been   131N.X.M7, 
perfected,  a  cu.se,  containing  a  concise  Ktalemeiil  <d'  the  tacts, 
of  the  questions  of  law,  urisinft  thereupon,  uud  of  the  dcterini- 
uation  of  those  questions  by  the  pen  era!  term,  must  b<' 
pared  and  settled,  by  or  imder  the  direction  of  the  cot 
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low,  and  annexcii  t«  the  jiidgmetit-roll.    Aq  pxception  is  not  I 
necoKsitry,  U>  etmlile  the  court  of  appeals  to  review  the  de-  i 
temiiiiiili'iii  of  «  ifiiesticin  of  luw,  arising-  upon  the  vcrtlict.     A 
certiQed  cojiy  of  tlip  case  must  ix'  transmitted  to  the  court  of 
appeals,  insLeiul  tif  the  case,  tipon  which  the  jutlgineiitof  tlia 
coart  beluw  was  rendered.  Tlie  court  lieloiv,  or  u  judpe  there- 
of,  may  extend  the  time,  limited  by  law,  within  which  the  *■ 
papers " must  l)ti  Imnstnitted  It)  the  coiu't  of   appeals,  for  the  j 
purpose  of  enabling  tiie  uppcllant  to  procure  the  cusetobej 
prepared  or  settlecL 

TITLE  IIL 
Appeal  to  ihe  supreme  court  from,  an  inferior  ecnurt, 
J  13+0.  Appeal  frnmjiidumtnt.  9t«y  of  proceedings. 

IMl.  Litnii»don  of  tims  ;   se-       g  1;iH,  Appp»l,  where  and  how 

ciiriiy.  Iiesrd. 

134i  Appe«l  from  order.  1345.  Ju<l|i;menl,ororder,whertt 

134.3.  Limitation  of  time   »nd  entered. 

Hnn  T4.  ^  1340.  [.liii'rf  1.SS8.]  An  apjieal  may  be  taken  to  thai 
Week.  supreme  ci>urt,  from  a  Ilniil  judfrment,  rendered  by  a  county 
g.  143.  court,  or  by  any  other  court  of  rponrd  iKi.-iwssiii^  original  iur- 
isrliution,  where  an  appeal  therefrom  to  a  court  other  than 
the  supreme  Lunrt  is  not  expressly  piven  by  statute,  and  upon 
such  a[j|>eal,  an  onler  pi-autinf^  or  refusiUff  a  new  trial  for  any 
of  the  causes  ineutioued  in  section  nine  hundred  and  uinety- 
nine  of  this  act,  made  by  any  of  said  courts,  and  questions  of 
fact;  iiniy  tie  reviewed  in  tlie  Kame  manner,  an<l  to  the  same 
extent  as  fjuestion.s  of  fact  may  now  be  reviewed,  upon  apjienl 
to  the  general  term  of  the  supreme  court  from  a  final  jnd>;- ] 
meat  and  order,  grauttnii  or  refusing  a  new  trial,  reudcrcd  by  J 
the  same  court. 

§  1341.  t.4iJiVi!18Tr,  l.sno.]  An  appoul  authorized  by  the  1 
last  section  must  betaken  within  thirty  days  afl-er  service upno  ] 
the  attorney  for  the  ap]wlhiiit.  of  the  eopy  of  the  jud^nent,  ] 
and.  written  notice  of  the  entry  thereof;  seeui-ity  is  not  re- J 
quired  to  perfect  the  a)>peal,  but  to  stay  the  execution  of  the] 
judj^ment  secin-lty  must  be  given,  and  the  sureties  may  be  ex- 
cepted to,  and  must  justify,  as  upon  an  apiieal  to  the  court  of  I 
appeals,  from  a  jnd^nneut  of  the  sauic  tunouut,  or  to  the  samal 
effect. 

(  Hun,  14;  §  1342.  [.-ImVns.Sl.]  An  appeal  may  also  be  taken  10 1 
5  I^^  2^  i  the  sujirerae  court,  from  an  tinier  atfcclinii  a  substantial  ri^fatf  I 
'"'■  made  by  the  court  or  a  .indge,  in  an  action   bi-oufrht  in.  orl 

taken  by  appeal  to,  a  court  specilied  in  the  last  section  but] 

one. 


i.ara. 
)  Week. 
liK.  Atn. 
igl.Y.383. 


§  1343.  [.'Im'ii  IS"".]  An  appeal,  authorized  by  the  lai* 
section,  inus.t  be  taken,  within  sixty  days  after  service  upon 
the  attorney  for  the  a|ipelUuit,  of  a  copy  of  the  order,  aodj 
written  notice  of  the  entry  there<.)f.  Security  is  not  rcijuiredj 
to  perfect  it  ;  but  it  ditcs  not  stay  the  execution  of  the  ordei 
from  which  it  i.s  taken.  The  appellate  court,  or  a  judx^e  there 
of,  may  direct  such  a  stay,  upon  such  terms,  as  to  security  <tI 
otherwise,  as  Justice  ix-ipurcs. 

§  1344.  An  a])jieal.  taken  aspreacribed  in  this  titl«,  tnu*™ 
be  heard  at  the  1,'enf'ral  temi.  The  provisions  of  title  iiHirthI 
nf  this  chapter,  relatinfT  t*i  tlie  hearinjtof  api>eals,  taKen  ial 
the  supreme  court,  and  to  the  subsequent  proceedings  ther 
upon,  apply  to  an  appeal,  taken  lu;  prescribed  io  this  litl&  r 
cept  as  speci&ud  iu  the  next  Bectloo. 
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§  1346.  A  judgrnont  of  the  supreme  (?ourt,  ren'lored  up- 
on an  npiwril  nuthorizptl  by  this  lit li",  must  1>4'  f  titf  retl  in  tfic 
judk'!  ':    kept  it)  llie  offli'i' of  thfi  '  '    ■ '  •■  I'lrtinly, 

wb.  1  'irt  helow  is  looiitfi.     Tin-  "11   must 

be  Ilk  1  .  -     1    -;mie  i)(Hi'e  ;  »ncl  must  o<iii.si~'  •      .Mi-fl  copy 

of  the  judguifiit,  aiiuexed  to  the  piiiieps  truiisuiilUnl  fniiii  tlic 
court  below.  An  order  of  the  siiprf  me  c<iiirt,  iimde  upon  siich 
anappeiil.  must  be  ent^^red,  utirt  thepajtei's.  u|kiu  which  the 
appoul  ujui  heard,  must  \>o  filed,  in  the  otfli-e  i>f  lliesumo 
clerif.  The  tiling  of  the  judjnueut-roH,  or  the  entry  i>f  the 
order,  as  preserioed  iu  thi»  sectiou.  is  ii  stiffieieiit  luitliority 
for  any  prKCcedinj;  in  the  ciiurt  below,  or  l>efore  the  judge, 
whoinacfe  the  ortfer  appealed  from  whieh  the  judgment  "or 
order  of  the  appellute  court  directs  or  permits.  But  where 
the  execution  of  the  judgtnerit  or  order  of  the  appellate  court 
i3staye<l,  by  un  uppeul  to  the  court  of  uppculs,  the  proceud- 
ings  ju  the  court  Im'Iow,  or  befonj  the  judge  who  miide  the 
order,  lire  stayed  iu  like  manner. 

TITLE  IV. 
Appeal  to  the  general  tertn  of  fhi-  snipreme  ciiurf,  or  (pf  a  su- 
perior city  court. 


I:tM.  Appenl  from  jiiilgmenl. 

1547.  AppeBl  from  ordftr. 

IMS.  Id. ;  when  mitdo  out  of 
court. 

1S49,  Aj>peal  from  interlocu- 
tory jiiilgiiii^iit, 

1860.  Appeal  I'rura  final  JodR- 
meiit,  afl»^r  afUrmROce 
of  interlocutorv  Judi;- 
meni,  or  deoiafolnew 
trial.  Review  in  the 
court  of  appeals. 


i  1351.  f.,iinitatian  of  time  ;  or- 
der to  Btay  proceed- 
ings. 

lasa.  Stuy  nf  proceedings  with- 
out order, 

t.ViM.  Upon  wliiit  pnperK  appeal 
to  tin  lioiird. 

lliM.  Eutry  of  ]nil|;mpnt  or  or- 
iler  ;  judifniKnt-roil. 

l:iVi.  Hearinj;,  etc..  In  the  an- 
preme  coiirL 


» 


1340.  An  appeal  inny  ho  tiikeii,  tn  thfl  penernl  term  of 
the   supreme  court,  or  nf  n.  supcri'U'  city  court,  fixm  ii  (insil 
k judgliieut  rendered  in  the  same  euuit,  us  follows  : 

1.  \Tliere  the  jiKlfonent  wu.s  reiidere<l  ui«)ii  ii  trial  by  a  ref- 
eree, or  by  the  court  without  a  jury,  the  sipjwsd  iiuiy  be  taken 
upon  qiiCMtions  nf  law.  or  uptm  the  fjirts,  or  upnii  both. 

2.  Wtiere  the  jmlijuUMit  vv:is  rcudci-cil  upon  the  \erdict  of  ii 
jurj',  the  ai)pc[il  itiuy  be  takeu  upoti  i(Ucsliou»  of  law. 

§  1347.  An  Hppcii)  miiy  be  taken,  t<>  (he  general  term  of 
the  supreme  coiiTt,  or  of  ii  superior  city  court,  fmiii  an  order, 
niiule  in  an  uctiuii,  upon  notice,  at  »  special  term  or  n  trial 
teiTii  uf  the  same  court,  or,  iu  Ihc  supreme  court,  at  a  term  of 
the  circiiit  court,  in  either  uf  the  following  ca.ses  : 

1.  Where  the  order  grants,  refuses,  cuutinues,  or  modifies  a 
provisional  remedy. 

2.  Where  it  grautsi,  or  refuses  a  new  trial  ;  except  that 
where  specific  (lUcstioQS  of  f;ict,  arising  uinm  tlic  isMics,  In  an 
nctioii  tria.bie  by  Uie  court,  have  been  tried  by  a  iur.v,  pur- 
suant to  an  order  for  that  purixise,  as  presorilicd  I'n  section 
nine  hundred  and  seventy-one  of  this  act,  un  ap|)eiil  caimotbe 
token  from  au  order,  grauting  or  refusing  a  uew  trial,  upon 
the  merits. 

3.  Where  it  involvcH  some  part  of  the  merits, 

4.  Where  italfect.s  a  suljslautial  rivhL 

5.  Where,  in  elf  eel,  it  dctennines  the  net  ion,  and  prevents 
a  judermeut,  from  which  an  appeal  nii^ht  be  taken. 

6.  'WTiere  it  detemiiiios  a  statutory  provisiou  of  the  State  to 
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be  unoonstituUoiiiil  ;  and  the  di'tenninut ion  nppeurs  from  t 
reasons  given  for  live  tiefisioii  lLerouin.>ii,  ur  is  iieceHsur 
implipfl  in  tbe  doi-isiou. 

An  order,  iiuido  upon  n  siimmury  appliciilion,  after  juc 
incut,  is  dccl'iiied  tn  hav«3  been  inside,  in  the  action,  withla  t 
iiieaiiiuj;  of  this  socLiyu. 
*i  N.  Y.  4i».  S  1348.  All  EippfLil  may  alai  be  taken,  t<i  the  ^'eneral  te 
of  either  of  tlii'sc  courts,  from  an  order,  uiude  iii  an  uctii 
upon  notice,  by  n  judge,  out  of  court,  in  a  cose  where  an  i 

rai  mijiJit  liave  bet'ii  tiikeii,  as  iiiescribed  in  the  livst  soctii 
the  order  had  been  made  by  tlic  eoitrt. 
1  Month.  L.       §    1349-   [Am\n803,amc}ulmentlotftkeiff,ctSepi.l,lSi 
Biil-2S.   ^     Aa  appeal  may  also  be  taken  to  fbe  general  term  of  eithei 
1?  N^y!  WO;  **"'*'®  courts,  from  an  iut«rlooatory  j  udgiiiout  rendered  a 
121  Id.  1S6. '  speoftl  term   or  trial  term  of  tlie  same  court,  or,  in 
BTipreme  court,  ata  term  of  the  circuit  coart,  or  entered  at 
the  report  of  n  referee. 
1  Month  L         ^   1350.  Where  fbiul  jud^ient  is  tiiken,  at  n  siK'oial  t« 
Bnl  2n  or  trial  tenn,  or  piu'siuiiit  tti  the  direetidus  of  a  relerec,  fti 

IMN.y.  57.  the  ikfjli'iuaiic'e,  upon  an  iiijpeul  to  the  general  term,  of 
iuterlociitory  judgment  ;  or  iifler  the  refusiil,  by  the  ffciM 
term^  of  a  new  trial,  either  iip,ju  an  application,  made,  in 
first  instaoco,  at  the  pn>era!  term,  or  upon  uu  uiipeal  from 

lerore  wl 


order  of  tlie  sfwciii!  term,  or  of  (he  judge,  before  whom 
issues,  or  questiuna  of  faet,  ivere  tried  hy  a. jury;  an  apj: 
to  the  general  terra  f  mm  the  linul  judgment  brings  up,  for 
view,  only  the  proceedin<rs  to  take  tbe  (Itial  jiidD^ment,  or 
on  which  the  ftmil  judfjinent  was  taken,  inchirlinjfT  the  heiiF 
or  trial  of  the  other  issues  in  the  action,  if  any.  If  an  up] 
is  taken,  to  the  oourt  of  appeals,  from  (lie  ilereniiinatior 
the  freneral  tcnn,  upou  the  appeal  from  the  tiual  iudkini 
the  determination  of  the  geiierid  term,  ivftlrMiing  the  uilt 
cutory  judtruient  or  refusiajT  the  new  ti-iai,  niuv,  at  thee 
tion  of  either  party,  be  reviewer!  tiiereupon.     If  the  resjH 


ent  electa  to  brint;  it  up  for  review,  he  may  take  a  cross 

fithstmi 


II  peai  llierefroiti,  nolwithstiuidin^  the  e.xplrution  of  the  tim 

I  take  un  original  upjieal  tbeiefrom. 

Uonth.  L.       S  1351,  An  appetil,  authorized  by  tliis  title,  must  beta] 
Bul.29.  within  thirl y  days  after  serviee,  upon  the  attorney  for 

78N.  Y.  228,  appellkint,  of  acopy  of  the  jiidjniient  or  order  appealed  fr 
20  H""!^"**;  mid  a  wiitten  mitice  of  the  entry  thereof.  Heountv  is  DOl 
*5  Tj  "i,^  '  fiuirod  to  perfect  the  appeal  ;  but,  except  where  it  is  ot 
13 Ci^.  Pro.  '^^''^6  Siwcially  prescribed  by  law,  the  appeal  dws  not  stnj 
221,,    '  execution  of  the  judgment  or  order  a])pealed  from ;  ui 

6  liKm.  287.    the  court,  in  or  from  which  the  appeal  is  taken,  or  a  ji 
8N.y.S««io    thereof,   malces  an   order,    directing  sneh  n  stay.     Sud 
Kejp.  89a.        (irder  n:iay  be  made,  and  muy,  from  time  to   lime,  he  n 
3N.Y.supp.    tied,  upon  such  terms  as  to  security  or  otherwise,  as  ju: 
reipiirea.    If  security  is  given,  either  as  a  condition  of  j,n 
ing  the  order,  or  a8  prescribed  in  the  next  section,  the  pi 
sions  of  title  second  of  this  chapter  apjily  thereto,  as  If 
general  term  was  speeiQed  in  those  provisions,  in  place  oi 
npwellate  court,  and  a  judge  of  the  same  court,  in  plnoo 
judije  of  the  court  below. 

SSHnD,8lo.       g  135Q.  Upon  an  appeal  from  a  final  judgment,  t.ak< 
8<J1».  Pro.    prescribed  in  this  title,  the  appellant  may  give  tlie  seen 
2?R       \R7    ^"''■ed  to  perfect  an  appeal  ti)  the  court  of  ap|>euls.  fn 
16Clv°'piroi   i'lfigmi^nt  or  tlie  same  amount,  or  to  the  same  eT 
^      ■        ■    stay  the  execution  therei>f.     In  that  case,  the  ex^ 
jud^aueut  uppealed  from  is  stayed,  as  upon  an  ; 
L  OOuH  ot  appeals^  and  subject  U>  tbc  sume  cmidvtvi 


tvtvuuj^^Hi 
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13S3.    An  nppi-iil  f rom  n  niiul  jiulgniont.  takfu   lu  prv-   4(i|]nn.54A. 
:ibe(l  ill  this  litliv  must  he   hcnrrt    ii()<>u    ii   o<-rti)|i>ii  C'ipyof    JriN-V-SttH* 
'  .'mi!Ul-fi>ll,  luiii   nf  tht»  disc  or    Rep.SlM. 
I.  ii,s  prtoicrilxMl  hy  liiw  nr  tlic   '*■''  ^' V.  asi 
I  lie  vulry  of  the  unl^nent, 
ItilliLi- bi.rore'.ir  ;if!cr  tlio  iipiienl  is  taken.     An  upiteni 
mi  inU'rliH-utorv  JuiljniK'tit,  or   fr<ini  an  order,  taken  us 
,  .1  ...  I  Krs  title,  must  Ih>  he;ir<l  uptm  ucertillwl  ciipy  of 
".■ill,  und  of  the  piiiH-n*  used  bi-fore  the  court, 
.     .n  the  h«?arini»  of  the  demurrer,  applioutiou 
ineii(,  i>r  tnolion,  as  the  case  nx|uirc». 

54.  [Arn'd  IsTtl.]    Wlicn  jmltrment  of  affirmance  in 

reil   upi'n  thi;   npiK-al,  I  hi"  jiufginiMvl  n>II  omisisUs  of  u 

i>f  llie  jiiilpnnunt  anni-xeil   l<i  llic  p;i|>i'iti,  iifwiii  wliicb  Ibo 

i»i  »';i.s  iii':iril.     WhiM«!  Kubw'iiiifiit  pruciM'iliiijjs  are  taken, 

pec-ial  tfrin  or  trial   tonn.  b«?fore   the   entry   of   final 

ut,  the  jiidsrinont-roll   must  also  cuutuin  the  |iii)iK-r 

TL-hiliu^  thereto. 

1355.   An  nppcul  t4ikeu  to  tho  (fenerul  tonn  of  the  8U- 
II"     .urt,  n.s  presoribetl  in  this  Itlle,  must  Ix^  heurd  iu  the 
If,  embruciiig  the  county,  in  which  tho  jud^nent  or 
lied  f  ii>in  is  entered  ;  unless  nn  order  is  imi<le,  as 
•••tiontwo  hundred  nud  tliirtyHine  of  thiH»ct>, 
1)«  heard  in  another  dejKiittnent.     Tbo  judg- 
ii'  "r  the  order  miide,  upon  the  uppea!,  must  be 

vil,  ;i.inl  iho  jiidi.'nieiit-roll,  or  the  paper's  u|M)n  which  Iho 
;d  was  delenniin-il,  a«  the  case  riviiiiri'H,  must  ho  filed,  in 
otfloe  of  tho  cli'rk  of  the  county,  wlicre  the  jiiil;,'itieiit  or 
'rapjx'aleil  fmni  is  entered.  If  the  appeal  is  di'tenniiied 
g-enenti  term,  held  in  Btinther  county,  the  elcrk  of  thttt 
I  he  e.\peiise  of  tlie  sufcessful  party,  transmit 
t  '•'  Ihi'  il.|.rminatioii,  tiiid  the  ol her  papers,  if 

I   ;  .        ;    ■ .  lie  tlh'ii,  to  llio  clerk  of  the  county  where  the 
Sgnivul  or  order  is  to  be  euti^rcd. 

TITI.K  V. 
[ppeal  from  «  ftnii'  determination  in  a  special  proceeding. 

poiil. 


l;i.'>e.  Appcftl   from  ortli'r  [iihiIb 
in  thi?  K»in>i  roiii-t. 
I  KUT.  Id.;  when  ntuil»  ity  Hiioili- 
erconrt  or  JiiiIgH, 

1.J58.  Inlermeifliite  onifr  may 
he  reviewoii. 

1;159.  Limitatioii  of  (I me  tn  ii|>- 


3  1300.  Sljiy  of  prnoen<ling«  j 
henring  of  uppeiil ;  da- 
cixion  thereupon. 
l:«il.  ThiM  tltlo  quHlifli'J.  Ap- 
pHfiitUin  of  proriMion* 
relaung  to  aaiious. 


tj  1366.  [.4i»r(n87".]  An  appeal  may  lx>  taken,  to  the  fren- 
rra I  term  of  the  supreme  court,  or  of  a  superior  city  court. 
rn»m  an  order,  alTcclin';  a  substantial  right,  made  in  a  speciiil 
proceefLiu^',  at  a  special  ti-nn  or  a  trial  term  of  the  same 
Court,  or,  in  the  siipreitie  cour-t.  at  a  term  of  a  circuit  court; 
•  ir  niude  by  a Judpe  of  (he  same  court,  in  ii  special  priK'eeding' 
fnstitiite<l  beujre  hirn,  piii-suant  to  a  .special  statutory  pro- 
visiini  ;  or  instituted  before  another  judge,  and  tniusferred 
t<»,  or  continued  before  him. 

§  1357.  [  iKi'fnsTT.l  An  appeal  may  also  In'  taken  to 
f'le  supteine  couri,  frrau  an  order,  ufTectiui^  a  substantial 
i-i"ht,  made  by  a  cciiirt,  of  record,  |)ussessing  ori);inal  Jurisdic- 
tion, or  a  judge  thcie.if,  in  a  special  proceediufj;  instduled  in 
tliiit  court,  or  before  u  jiid^je  thereol,  pursuant  to  aspeiiul 
statutory  provision  ;  or  instituted  before  .inother  judg-e,  and 
^ruiisferrnd  to,  or  coutinued  before^  tho  judge  who  inudc  tho 


4SHuii,80& 
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final  order.  But  this  section  does  nut  apply  to  a  case,  vi 
an  appeal  from  the  order,  to  a  court,  other  lliiiii  the  supi 
court,  is  expressly  given  by  statute. 

§   1358.  [.4ni'/J  1S7".]    An  iippeid,  aiitborizodbj'tl 
brin<rs  up  for  review,  any  preceiUrig  order,  made  in  thej 
of  tne  sj>eeial  pniceediug,  iiivolving  the  merits,  and 
sariiy  affecting  the  fluid  order  appealed  from,  which  i 
Bed  iu  the  notice  of  nppeiil. 

§  1366.  An  appetd,  authorized  by  this  title, 
taiea  within  lliirty  days  alter  service  of   a  copy  6ft 
order,  fi-oin  which  it   iB  taken,  with   a  written  notice 
entry  thereof,  ui>"ii  the  api>eH4uit ;  or,  if  he  appeared, 
the  hearing,  by  an  attorney  at  law  or  on  attorney 
upon  the  perstHi  who  so  appealed  for  him. 

^  1360.  Tlie  provisions  of  title  fourth  of  this  cha; 
latlng  t-u  perfeetiug  uii  appeal  from  aa  order,  taken 
in  prascribed  ;  to  stuyiii^j  the  execution  of  the  order  aL  _ 
f ruin  ;  to  heai-iiig  tlie'npiieal  ;  and  to  the  entry  and  enf 
ment  of  the  order  made  upon  the  appeal  apply,  where  u 
peal  i«  taken,  as  prescrilied  in  this  title,  except  as  oil 
specially  prescribed  by  la\v. 

§  1361.  This  title  does  not  confer  the  rif^ht  to 
frcun  an  order,  in  a  C4i.se,  where  it  is  specially  jirescribe 
law,  that  the  order  cannot  bo  reviewed.  The  procew 
upon  an  appeal,  taken  as  prescribed  in  this  title,  are  go^ 
by  the  provisions  of  this  act,  and  of  the  ^euend  rules  a 
tice,  relating  to  au  appeal  iu  an  u.clion,  except  as  ott 
speciiUly  prescribed  by  law. 

CHAPTER  XTII. 
EXECUTlONa 
TITLE  I. — FOBMH  or  execution-  ;  time  ajjb  mannsh 

RUI\U    AN    K.X.GC(-TI(>N ;    OKNSBAIj   BUTI 

LlABILIXrES  OF  OKKICER.S. 

TITLE  IL— ExKCUTiour  aoajnht  property. 
TITLE  III.— ExsctmoN  aoaisst  the  pkhhom. 

TITLE  L 

Forms  of  exteution  ;  time  and  nininwr  of  issuing  cm 
Hon ;  general  duties  and  liaMlities  of  itffleerx. 


re  H 


isei. 


1369, 
1370, 


To  whom  cxt>«ntinn  di- 
reuteil :  provision  wliera 
sheriff  iw  a  party. 

Time  of  receipt  to  ha  In- 
dorsed on  execution. 

Ths  ditferent  kinds  of  ez- 
eeution. 

To  what  oountips  execu- 
tions tuny  ixsiie. 

General  requisiteH  of  exe- 
c'ulions. 

bl.:  when  ixsiued  on  dUnx 
traiixeript  frnm  Jus- 
tice's noart,  etc, 

fie<|uiait«8  of  c-xecattoii 
for  the  collection  of 
money. 

I  J.;  BMlnst  property. 

Id,:  where  n  WHrrant  of 
Hitachmont  has  h«en 
issued, 


I  1.171.  l'l.;ag«in.~t.exe<'at< 
1372.  III.;  nKiUn.''t  the  pel 
1,173.  Id.;  for  dflivery  ' 
arty.  How 
re'-'overtd  bj 
judgment,  nuty] 
let»l*»d. 

1374.  SepArale  ex4 

where   «epan 
awarded. 

1375.  Exeonticn      of 

within  Hv»  yi«« 
1370.  Eipoution.  aftvr  Hi 

JndKment  creditll 
13T7.   W  hen  excouiiiia  f 

issued  niter  tivj 

1378.  Id.;  le»T<>,  how  i 

1379.  Nu  exeeniion 

ce<lent,  execii 

1380.  Levve  roqiiirod 

exeoutiou   ajjeh 
cedent's  pr 


KXBCtTTTOS  GEKERAlXY.  IK 

Vm»r», bo*  illilBi  r  ar   ta^i tut  *«U(*  *' 

.  ntmt  ««  attr  br  order,  aal*^ 

et<u  mat  r»tkamti  a^       I  lac  TalMltr  irftair.vlM*  •<>« 

der  Ihto  UUa.  afTecfe.)  \>r  >h«rHr«  4»- 

ExMsutiDii    Kgtimm  mr-  Cuitt,  air. 

riving  Jad^MM  iM>t-  ISC.  Puivltaws  on  mafh  «•!•, 

Ota.  hr  eenala  oOeani,  *(•- 

■!•  oa  exerattoo,  rtt^  Mhhxt 

«b*B   Mid   how    eoa-  Qtt.  Wbo*  osocution   lo    In 

doetod.  onforreJ      bjr      ttadot^ 

.  Peailty  for  btking  dovn  •herllT 

1362.   An  execution  must  be  diir^rted  t<i  the  sberifT.  an- 
he  is  a  pauly  or  intcfrvsted  ;  in  which  (.-:im>  it  iiKi^t  b« 

"  a«  prescribed  in  swti-   ' '■■    '   '  — 

'tft  this  act.    Bat  th«  olm  i 

ition.  issued  npon  n  •  i 

Ither  uiiine  or  ■.  •  r,  to  ln'  il  ;  pv-r- 

ut«d  in  tbo  <'  'I  of  to  tin  or  a 

copin^r ;  in    .......   -  ..-o  it  must    i  >  t»HL 

TSOD  si>  desi^iated  must  be  of  full  aj.'v.  ;i  • .  ~  •  iit  of 
t*te,  luid  not  a  piirty  to  the  notion,  or  inlv  .  -■  i  i  i;.roin- 
re  the  eieoiitioQ  IS  itsyi-fl  ui>i>n  H  jiii!liui  ;!t  i.r  :t  stun  of 
ley,  or  (lirectiiiff  thf  |i;n  iin'iii  cf  ;i  sian  ;  i-  i  .  v.llioorxier 
not  tiike  fiTect.  until  the  |H'rsi>n  s'>  il'  ^.n  :•  ■!  cx«'<'"Hes, 
files  in  the  clerk's  «>lfloe,  a  b»>iiil  J<>  the  poiplo.  ^vlIh(tt 
two  sureties,  npproved  by  n  jml^re  of  the  court,  or  a 
ity  judgf,  in  a  priuil  sum.  flxed  by  theonlt-r,  not  less  thsti 
the  sum  to  b«?  collected  by  virtue  of  the  e.xwutitin  :  coii- 
led  for  the  faathfuj  jiorfoitnuiieeof  hi«  dutifs  uiid«'r  the 
tion.  A  oertifled  copy  of  the  order,  iiml,  where  it  re- 
cs  a  bond  to  be  piven.  theclerk'.s  ceiliHcate  that  n  Ixnid 
been  file«l,  us  required  by  the  order,  nuist  Iks  nttnehe<l  to 
exeouliou.  Thi?  iwrsonsodesitrniiled  is  deemed  un  olBeer ; 
with  respect  to  that  execution,  be  is  subject  to  the  obli- 
ins  and  liabilities,  luid  Lus  the  jKiwer  ami  uulbcrity  of  a 
er,  uud  is  entitled  to  fcvs  uecordiagly. 

1333.  The  slierifT,  to  whom  an  execution   is  dir»'efed 
delivereil.  mast,  upon  the  receipt,  thereof,  indorse  tliere- 
|ji)M  a  ineiiioruudum  of  the  day,  hour  uud  minute,  when  he 
ived  it. 


1394.  There  ar«  four  kinds  of  exeeutiuu,  as  follows  : 

1.  .Aj^aiiist  pro|»erty. 

2.  Against  the  person. 
For  the  delivery  of  the  ^nisse.ssion  of   reul    j>rojior(y,  •with 
itbout  damujK'es  for  withholding  the  same. 
For  the  delivery  of  the  possession  of  a  c-haltel,  with  or 
lOiit  damages  for  the  taking  or  detentiott  tlieivof. 

An  execution  is  the  process  of  the  oourt,  fiiiui  which  it  is 
.ed. 

'  1365.  Au  exeution  iifrainst  prtjperly  ciin  lie  iKsiio<l  only 
&  county,  in  the  clerk's  olHcc  of  which  the  jiidfiivent  is  29  Hil|M 
ket«d.  An  executioii  ajjainst  the  iicrson  iiiav  bo  iK.siied  to  IVON.Y.! 
county.  An  execution  for  1  he  delivery  of  t1ie  ims.se.s.siiin 
real  proj)erty,  iimsl  be  issued  to  the  county,  where  llio 
perty,  or  a  part  thereof,  is  siiiiated.  An  execution  fur  the 
very  of  tlie  possessinii  of  a  eliatlel,  may  be  issued  to  any 
nty,  where  the  elialtel  is  fuiiiid  :  or  to  Lite  sheHlfoflhe 
lOt'v  where  the  judtrmenl-roll  i*  filed.  Exeeutious,  upon 
jisame  jnHftment,  ina,v  be  issuetl  at  the  sumo  Liuie,  to  two 
gDore  different  counties. 


SM 
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UON.Y.  3«0, 


5  1106,  Con-       i  1366.  An  execution  must  intellig^ibl^  describe  th« 
sol.  Act.  ttient,  statin f^  the  niuiicB  cf  the  purtios  iii  wIkwu  favo 

8&N.  Y.611.  ag^ftinst  wbiaii,  tlie  time  ivheii.  and  Ibo  emirt  iu  whio 
judgment  wus  irriciiTi.'il  ;  ami,  if  il  wus  leiidertMl  in  t 
Vremc  coui-l,  the  couiily  in  vvliieli  tlie  jutlgroent-roll  ij 
It  must  rm)uire  tlie  slu'riir  to  return  it  to  the  proper 
within  sixty  diiva  all  t-i*  the  leeeipt  thereof.  Except  as 
wisw  prescribeil  in  the  iiixt  section,  it  must  be  made  r 
able  to  the  ch^rk,  -vvitli  wln.iiu  llie  jndgm<jnt-ri)ll  i.s  tiled. 

§  136*7.  AVln-re  an  exeeution  is  issiieil  out  n(  a  court, 
than  tliat  in  'vvllich  the  judgment  wus  rondeied,  upon  fl 
transcript  of  the  iud<anuut  rendered  in  the  latter  ci< 
must  nlsf)  Kpeeify  the  eierk,  ■witii  wlwiin  the  t  ranscrinl  is 
and  t  lie  time  iil'  (lliiif;  ;  and  it  must  be  inndo  returnable  t 
clerk.  If  the  iudjjinent  Wiis  rendered  in  a  justice's  oo 
must  specify  the  justice's  name  ;  and  it  must  omit  tlxfl 
cation,  re.spcctinj;  the  llliiig  of  1  hv  judginent-roll.        fl 

lCityCI.888.  §  1368.  An  execution,  issued  iipou  a  jud^Tiient  for' 
of  money,  or  directing  tlie  jjaymeiit  uf  a  sum  of  nioiiey, 
.specify,  in  the  body  tEereoi,  Ike  sum  recovered,  or  «Iii 
to  be  paid,  nnd  tlie  sum  uciiuilly  iluo  when  it  is  issue 
may  specify  a  day,  from  which  mf  crest  mxju  the  sum  dii 
be  computed  ;  in  which  case,  the  hheriir  must  collect  in 
accordingly,  until  tlie  sum  is  paid,  II:  all  llie  parties,  U| 
whom  tlie'judtrment  is  rendered,  are  ni4- juuj^mcnt  de 
the  oxecutiou  laufit  show  who  is  the  judgment  debtor. 

§  1369.  An  execution  neainsit  property  must,  if  the 
ment-roli  is  not  filed  iu  the  tlcrk'sofihe  of  the  couuiylo- 
it  is  issued,  si>ecif'y  the  time  when  the  judgrnentwus  dtvc 
in  that  county.  It  iimst,  except  iu  a  ca.se  wliere  specia 
vision  is  otherwirio  iiiiide  by  liuv,  substuntially  rixjuil 
sheriff  to  satisfy  the  juilfjnieiit,  out  of  the  pei-sonsil  prfi 
of  the  jud>.aueut  debtor  ;  and,  if  sulHcient  persomi!  pro 
cannot  be  found,  out  of  the  reul  properly,  licUmfpu;.'  to 
ftt  the  time  when  the  judgment  wiis  docketed  in  the  t 
office  of  tlie  county,  or  at  any  time  thereafter. 

^  1370.  Where  u  warrant  of  athu'liiucut,  issued  i 
action,  has  been  levied,  by  llu'  sheriff,  the  cxefiidoii 
substantially  reiiuire  the  sheriff  to  satisfy  the  judt,nn<" 
follows : 

1.  Where  the  ju<lpTnent  debtor  is  a.  non-resideut,  or  ( 
eigu  corponitioii,  and  the  summons  WiW  scr\'ed  ujkiii  } 
itj  without  the  Htiite,  or  otherwise  than  personally,  pui 
to  an  order  obtained  for  that  purpose,  n.s  prescribed  iu 
ter  Bfth  of  this  act,  and  the  jiidirment  dobt">r  has  nut  aj 
ed  hi  the  notion  ;  out  of  thu  personal  property  altuchcff 
if  that  is  insiiffleient,  out  of  tlie  real  properly  attacheil, 

2.  In  iiiiy  other  cii.se,  out  of  the  iier.souul  property  uttu 
and,  if  that  is  insufflcieiit,  out  of  the  other  peiisomii  pw 
of  the  judpcmeut  debtor;  if  Imlh  are  in.sutricient,  out  < 
real  piuperty  attached;  and,  if  thai  isinsulHeieut,  out  < 
real  property,  heloii^intr  to  hiri>,  at  I  he  time  when  th* 
meat  was  dtiekcted  in  tlic  clerk's  office  of  the  oiuiltj", 
auy  time  thereafter. 

§  1371.  All  execution  against  real  or  jjcrstmal  proj 
in  the  hands  of  an  e.xecutor,  administrator,  heir,  dc 
legatee,  tenant  of  real  property,  or  trustee,  must  mil 
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n[uire  the  sheriff  to  satisfy  th«  judgment,  out  of  that 

T. 

72.  Ad  execution  a^tkinst  the  person  must  subsloll- 
rtjuire  the  sborirT  lo  iiiri-st  tlit-  juUtJiuiMit  iU'l)tiir, 
iiiit  Iiiui  !•' Ill-'  i.iil  i>f  tliv  fiiuiiiv",  unlil  lie  pays  the 
it,  or  is  li  ■■  accoriliuj;  lo  fuvv.  Except  whero 
■cissueil,  !••  previous  isfsuiiig  and  return  of 
itiun  a^ain^i  [rj'>|K'rty,  it  must  recite  the  itisuiu^  und 
fsuch  lui  executii'U,  speeifyiiig  the  cxmiily  to  wlucU  it 
ed. 

73.  An  execution  for  Ibe  delivery  of  the  piissossion  of   lCItjrCtJ88 
»crty,  or  :i  i'h;it!tl,  must  partieularlj' describe  the  prop- 
;ldesij:ii..  ly  to  wlioiii  tile  judfjuient  «« arUS 
•ssiotiih                    I   it  must  siil)slannully  retjuire  tlie 
odeliv'ii           ,         ssion  of  the  i)ro|jerty,  within  bia 

to  the  piti'iy  »;iitilied  therett>.  If  a  8uiu  of  money  is 
I  by  the  same  judgment,  it  may  be  eollected,  by  virtue 
ine  execution  ;  or  a«.ep;irute  execution  muy  bo  issued 
NiUeetion  thereof,  omitting  tlie  direction  to  deliver 
m  of  the  j)roi)»'rI,y.  If  one  execution  isissued  for  both 
i,  it  must  eoutiiin,  with  respect  to  tlio  money  to  be 
1,  tJie  same  directions  as  uu  eieciilion  ayaiust  prop- 
oguinst  the  person,  us  the  ease  reiiuire.-*. 

r4.  Where  a  juiljinient  awards  differciit  sums  of 
43  or  against  dilTeieiit  parlies,  a  separate  execution 
sstied,  to  collect  each  sum  »■)  iiwurtlcd ;  Bubiect  lo  the 
'the  court-,  to  control  the  enforcement  of  the  exceu- 
oa  motion,  where  the  collection  of  one  execution  will, 
r  partly,  satisfj'  another. 

rS,  Except  JUS  otherwiKc  8i>eciaUy  prescribed  bylaw, 
y  recovering  u  tiiial  judffment,  t>i'  his  ussi.^iee,  may 
•cution  theieujKiu,  of  eoui>e,  lit  any  time  within  live 
/er  the  entry  of  the  judgmeut. 

76.  [MfH'dlST-,  18.S5,  IfW.]    Where  the  party  reoov-  . 
lual  judtnnent  has  died,  execution  may  be  issued  at   n  jA 

I  within  il\cyeui-s  after  the  entry  of  the  judgment,  ' 
>erf*)nal  representatives,  or  h\-  tliu  assifjiiee  of  the 
it,  if  it  bits  been  as-sisned,  und  tlie  execution  must  be 
with  the  name  and  residence  of  the  person  issuing 
!.  And  where  a  pii  rty  or  one  or  mi  ire  of  several  pur- 
nst  whom  a  iuil^^uieiit  for  the  recovery  of  possession 
roperty  has  been  obtained,  li;us  died,  an  onier  grrunt- 
s  to  issue  and  execute  suL'h  execut  ion  or  writ  of  poa- 
nny  lie  graiiteil  u|xin  givinf;  twenty  days' notice  to 
pants  of  the  lands  so  recovered,  and  to  the  grantees 
eesofsaid  deceii-sed,  «ir,  if  he  died  intestate,  to  the 
law  of  siiid  deceased  ;  said  imticea  to  be  served  in  the 
anner  as  a  suimiimis  is  directed  to  be  served  in  an 
1  the  supreme  court. 

77.  [^m'd  1S70.]     After  the  lapse  of  five  years  from  87  N.  Y.  823. 
yr  of  a  flnal  judtrincnt,  execution  can  be  issued  there-  .is  Hun,  H2. 
one  of  the  following  cases  only  :  2t  N.V.SUto 
ere  an  cxeciiljou   was  issued  thereupon,  within  H\e  Kop.-W. 
tertbe  entry  of  the  jiid;jment,  nnd  has  been  returned 

ir  partly  unsatislied  or  unexecuted. 

,ere  an  onler  is  made  by  the  court,  granting  leave  to 

!  execution. 

*1Q.  Notice  of  an  application  for  an  order,  granting! 
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leave  u>  issue  an  exccutinn,  ils  prcscinbofl  in  the  lust  st 
must-  be  served  iJiTwuiully  uixin  the  iidverse  piii-ly.  if 
rfsidciit  of  tlie  fltute,  mid  jM-i'Mouiil  SLTvict^  can,  With  n 
able  diligptioe,  be  made  upon  liirn  ttieroiu  ;  othcrwisoT 
inuMt  be  {riveu  ill  such  [iiiiuiier  as  the  court  directs, 
the  judgment  i.s  fur  a  sum  of  infiney,  or  directs  the  pa; 
of  a  sum  'if  money,  leuve  Bbidl  u"t  be  g'ninted,  exc« 
pr<)of,  by  aflldavit,  to  the  suti.sfiicl  ion  of  the  eourt,  Ihi 
judgment  itMiiidus  wholly  or  purtly  iiusatisUed. 

§  1379.  An  exefutioii  to  collect  a  sum  nf  money  < 
bo  issued,  agninst  the  pro])erty  of  ii  judgment  debtor,  w 
died  sinee  llie  entry  >'f  tht;  jiidginetit,  except  as  prescri 
the  next  two  sections. 

S  1380.  [Aiird  1871),  isw,  1890.]  After  the  cxpimt 
oneyciir  from  the  tieidhof  a  piitly,  iigainst  whom  l 
jiidffiueut  for  a  sum  of  money,  or  directing  the  paymei 
sum  of  luouey,  is  reiulereil,  the  judgment  may  be  enfon 
execiiliou  ujiiiiiist  any  pro]ierty  upon  which  it  is  a  lieL^ 
like  eifocl.  as  if  the  Jndjfnient-debtor  wns  still  living'.  Bu 
an  execution  sbull  not  be  is.sued,  unless  an  order  ert 
leave  to  is.sue  it  is  procured  from  the  court  from  wni 
execution  is  to  bo  issued,  und  a  decree  to  the  Rume  eL 
procure<l  from  a  siirrugiite's  court  of  this  State,  whic 
duly  Kfi'uted  lettei's  tesLunientary  or  letters  of  admh 
tioij  u])on  tlie  estute  of  tlie  dccetiscd  judgment-debtor.  ^ 
the  lien  of  llie  jud^fineiit  wiis  creuted  as  prescribed  ii 
tion  twelve  hiuidred  und  tifty-oiie  of  this  net,  ueithi 
order  tior  the  decreecan  be  made  until  the  expiration  ot 
▼eai-s  after  letlei-s  testutueiitiiry  or  letters  ol  udiniuist 
have  been  daly  grunted  upon  the  eslule  of  the  deccdeH 
for  that  purpose  such  a  lien  existing  at  the  decedent's  < 
contitiuos  for  three  years  and  six  months  thereafter,  nd 
staudiiiK  the  previous  expiration  iif  tea  years  from  th« 
of  the  judfjinciit-n)ll.  But  where  the  ilecedeut  died  inU 
and  lettcj-sof  udministriition  upon  his  estate  liave  no6 
granted  within  three  ye ar.s  after  his  death  by  the  sun 
court  of  the  comity  in  which  the  decedent  resided  at  tb( 
of  hL*  death,  or  if  the  decedent  resided  out  of  the  Stat** 
time  of  his  death,  und  leltcrs  testumeutary  or  letters 0 
ininistration  hiive  tint  been  t;i;uited  within  the  same  til 
the  Kurrogate'.s  court  of  Hie  county  in  which  the  propel 
wbich  the  judgment  is  a  lien  i.s  situated,  such  cimrt  may 
the  decree  where  it  appears  that  the  decedent  did  nol^ 
any  personal  properly  within  the  Stale  ui*m  which 
minister.  lu  sucb  ca.se  the  lien  of  the  judfjmeut  exist 
the  decedent's  deuth  continues  for  three  years  and  six: 
as  aforesaid,  But  this  section  shall  not  apply  t<.>  real 
wliieli  shall  have  ix'oii  convoyeil,  or  hereafter  may  bi 
vuyed  by  the  deceased  judgment-debtor  during  bis  lif 
If  such  conveyance  was  made  in  fraud  of  his  creditors,! 
of  thein^  and'auy  judgment  crefiitor  of  said  deceased,  a 
who-se  judpnent  said  eoiiveyitnce  shall  have  been,  a 
hereafter  Be,  declaretl  fraudulent  by  the  judgment  * 
cree  of  any  court  of  cotnpeteut  jurisdiction,  niuy  eufc 
said  judjrmcut  ng-ainst  such  real  property,  with  like  »>l 
if  the  judgment-debtor  was  livinp,  ami  it  sliall  not  Ittt 
•ary  t<)  obtain  the  leave  of  nay  court  t>r  ofHcer  to  is.siii 
execution,  and  the  .same  may  bo  issued  at  uiij'  tiiiii.* 
sheriff  of  the  county  where  suchpivperly  isorinaybe  si| 
The  person  issuing  such  exeeutiuu,  however,  ishall  aunei 


apply  tberetoi. 

3&\.  r  Im'd  1889.]  Leave  to  issue  an  execution  as  ppe- 
'  i<bweetioa,  must  be  procured  as  foll<m-8  : 
lieappUemtioototbeoiurt  ftv:<in  wbtoh  the  exe- 
^:4ed,  for  an  order  gruuting  leave  t'>  issue  the 
kxi,  must  be  pven  to  tlip  iienain  or  persiins  who«e  inter- 
li« property  will  t>e  ufl't.'<.'tod  by  a  sale  by  virtue  of  the 
!•■"  •■■"'  Tilso  to  the  exi'futor  or  adnunistrat^tr o(  the 
r.  The  jrciieral  rules  of  praolioe  may  pre- 
mier io  which  the  notice  must  be  triven  ;  until 
•  in  i-i  ~i  lUiule  therein,  it  uiust  be  siTvetl  either  person- 
in  Ruch  miuiner  as  tlie  oiurt  prfsfrilx-s  in  an  order  to 
nose.  Leave  shall  not  be  granted,  except  upon  proof 
lavit,  to  the  satisfaction  of  tiie  cixu%  that  the  judg- 
tmains  wholly  or  partly  uusati><ficd. 
tr  the  purpose  of  procuring  a  decree  fmiii  the  surro 
X>\vt  granting  leave  to  i-^sin?  the  execution,  the  ^udg- 
remtor  must  present  to  that  court  a  written  petitiou, 
frifleti,  settiiigf<^rththe  fact.s.  nudpraving  forsuch  a  de 
ind  that  the  perM-.ms  specified  iu  the  fli-st  siilxiivision  of 
►tion,  may  be  cited  to  show  cause  why  it  should  not  be 
i.  Upon  the  presentation  of  such  a  petition  the  surro 
asb  issue  a  citation  acco.dingly.  -which  said  citation 
(  served  in  the  same  manner  as  "Is  provided  in  the  drst 
sion  of  this  sect  ion  for  the  service  or  giving  of  a  notice 
jartie*  or  persons  therein  mentioned,  and,  iJf  the  gener- 
I  of  practice  of  the  supreme  court  do  not  provide  for  a 
f  giving  such  notice,  such  citation  mnst  be  scn'ed  in 
lanner  as  the  surrogate  by  order  may  prescribe,  or  aa 
■wise  provided  by  law  ;  and,  U]K>n  the  return  thereof, 
t  mate  such  a  decree  in   the   premises   as  justice  re- 
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J82.  The  time  daring  which  the  person,  entitled  to  en- 
I,  judgment,  is  stayed  from  enforcing  it,  by  the  pro- 
)f  a  statute,  or  by  an  injunction  or  other  order,  or  in 
uence  of  an  apiK'al,  is  mil.  a  part  of  the  time,  limited, 
title,  for  issuing  an  execution  theivupon,  or  for  making 
Ucatioa  for  leave  to  issue  such  an  execution, 

383.  The  last  six  sections  do  not  affect  the  right  of  a 
Bnt  creditor  to  ctiforcc  a  judgment,  against  the  projp- 
'  one  or  more  surviving  judgment  debtors,  us  if  all  the 
ent  debtors  were  living.  In  that  cast',  an  execution 
ye  issued  in  the  usual  form  ;  but  the  attorney  for  the 
■nt  creditor  must  indorse  thereupon,  a  notice  to  the 

reciting  the  death  of  the  deceased  judgment  debtor, 
quiring  the  sheritT"  not  t«j  collect  the  execution,  out  of 
Dperty  which  tielonged  to  hiin. 

384.  A  sale  ot  real  or  pei-soiial  property,  by  virtue  of 
cution,  or  .pursuant  to  the  directions  contained  in  a 
aut  or  order,  must  be  made  at  public  auction,  b«lweea 

I  nine  o'clock  in  the  morning  and  sunsets 
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§  1385.  A  persou  who,  before  llie  time  fixed  for  thJ 
in  a  notice  of  the  sale  of  property,  to  bo  iruide  by  virtuq 
execution,  wilfully  takes  dtiwii  (.>r  defaces  sucli  a  uotie 
up  by  tlic  sliL'rilT.'of  by  his  iiuthotily,  forfi-ils  Ufty  di>r 
tue  juilgiivent  cn'ditor,  iiiiil  the  siimv  sum  t«  tlie  jui' 
debtor  ;  uuless  the  notice  was  dcfueed  or  ttdccii  dow 
the  couseiit  of  tlie  pcrwiti  sot-kiii^  tu  iMifni'ce  tile  forfeif 
tiie  executiuu  waH  previously  satislicd. 

g  1386.  Au  oinissiiiri  hy  the  slierilT  to  give  notice, 
quired  by  law,  or  tilic  tukiiii^  down  or  defuciiig  of  u 
when  put  up,  does  not  elVet^l*  tlie  validity  of  a  sale,  ini 
virtud  of  aa  cvccutiou,  to  a  pui'ehaser  iu  good  faitU, 
notice  of  the  (iiiiis^iioii  or  oireuco. 

§  1387.   The  sherilT,  to  whom  an  execution  is  din 
the  uiKiei'-slieriff  or  ilefjiUy-sheriir,  holding  uii  executi' 
conducting  a  sale  of  property  by  virtue  thereof,  Hhall 
rectly  or  ifidireotly,  [)iii'chase  any  of  the  property  at  tl 
A  purcliitse  inude  by  Uiin,  or  to  liis  use,  is  void. 

§  1388.  "Wlicro  the  HherifT,  lo  whom  an  execution, 
livered,  liies,  is  rouiovod  I'l'oiu  oHlce,  or  becomes!  ot.h 
dis<iualifled  to  aet,  befoie  the  execution  is  reluriied,  hi.s 
slieritl  iiuist  proceed  upuu  the  execution,  as  the  .sherilT, 
have  done.  If  there  is  no  uuder-sherilf,  the  court,  frouii 
the  execution  i.ssuert.  may  designate  a  jjerson  to^pj 
thereupon  ;  who  iimv  complete  the  same,  as  an  unlle^^ 
might  have  done.  Tho  pei'min  so  designated  must  jfivi 
security  as  the  court  diiVL'ts.  Ho  is  deemed  nil  olHcot 
is  subject  to  the  sapie  iiblij^'atiuns  auil  liabilities,  and  li; 
same  power  antl  arithnrity,  iu  relation  to  the  object  of  i 

S>intinBut,  as  a  sheriff,  aud  is  euUtleil  to  fees  accori 
ut  this  sectiou  does  not  apply,  in  a  case  where  spccfc 
vision  is  otherwise  made  by  la \v,  for  tlie  eoforcenieiitj 
eseeutionj  after  the  death,  removal  from  olBoo,  or  otli 
qualifloatiou,  of  the  slierilf,  or  tinder-shcriEf.  | 

TITLE  TL 

Uxeoution  OQainst  property. 

AailOLSl.  Property  oxompt  rrom  Iflvy  ami  sale. 

i.  Lieu  uT  iiu  exeeutLon  upon  porflonnl  property;  1«f1 

uiiri  hhIo  III' pontonal  property.    KiKhlxoria 

lora  af  sherlir. 
S.  BalP,  roitemptton,  Hiiii  conveynnee  of  real  property 

HtHi  lliitillltieH  ul'periiono  1ntcre!>led. 
4.  Remedies  tor  rnJIurB  of  title  to  reul  proporly  sold; 

enforce  ooutrlbmion. 

ARTICLE  FIRST. 
Propehtt  exempt  prom  Levy  and  Bajlr. 


t  1889.  CertBin  upocinl  exomnt- 
ioiis  injt  atfttcted  Ijy 
till*  arllirle. 

1390.  Wdat  piTSonal  property 
isexnmpt,  whpn  owned 
by  A  hoiitolmldi'r. 

1301,  Addltinnal  pori^nnji)  prop- 
erty  exempt  in  eertiiin 

0A8AB. 

1382.  Widow,  etc.,  or  murrlt>d 
womiui  fniiiloil  t-i  fx- 


pmptinn    M 

liohler. 
i  1893.  iMilliary     p«y, 

etc.,  exeniiK  fn 

ciiiioi)  HOd  otrM 

proeendinit.«- 
I3B4.  RlRlit;  of  notion  \ 

iiiR,  etc.,  exuol 

prlv. 
l.ttiB.  Riuyiuc  Rroiiitil 

exempted. 


'  So  in  uriginaV. 


How      <"iernpt     tmrylnu' 

tVT.  Homestead,      wlieti      vx- 

KrDpt<»l. 

\'M.  Uow  cxeiDPl  hoine!t(««<l 

ili"iiiciintP(l. 
CSKi.  Miirricrl  womnnV  liome- 

sIhuJ;   whon  exertipi- 

pd. 
IM)  Wli>>n  »iempl(on  to  onii- 

liniie     aft«r      owner*** 

Joalh. 
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H"t.  Kx'-mplinti ;  wheti  not 
iifTfi-toil  hy  (•*inpf)rAry 
pilHprunlaii  of  r«el- 
dpnofl. 

H<r2.  Jf  Tuliieof  honn-tomles- 
oeedi*  ono  t})oti«Knd 
(l<>lli>r«,  lien  Hltunlies  lo 
niirplils. 

H<fl.  M.i  h"s»  proTf'pdM  to  be 
mnr^liullvi  when  prop- 
ertjr  I*  boIiI. 

U(>4.  Ex»mption  •<(  rfnl  prop- 
eriy;  liuw  eiinuelled. 

i  1389.  Tli«>  enumeration,  In  this  article,  of  tlie  pmjjorty 
'  ich  is  exfnipt  from  levy  and  siile  by  virtue  of  Hit  exeeulion, 
«  nut  repfJil  (iny  Bin-cisil  jjmvision  of  hi  w,  relulinj;  to  such 
pxi'mption,  wliicli,  by  it.s  tonus,  is  upplicuble  only  to  b  par- 
ului"  olii-sa  of  persons,  or  coqwinitions,  or  to  a  pailiculur 
sility,  or  otheiNvirie  to  a  8|H.'citu  coim.-. 

§  1390.  [Am'tl  1891.] 

The  following  personal  property,  wlion  owu- 
Iby  a  htmseholilor,  is  exempt  from  levy  uiul  K:iie  by  virtus 
an  exe<.'iitii>n,  1111(1  p;ifli  movable  iirticle  tlit-rouf  cMiiitiiiiu's 
be  so  exempt,  while  the  f;imily  or  any  of  them,  ure  remov- 

Efrom  one  rejiidenee  to  uuother: 
.  All  sjiinning  wheels,  weaving  looms,  and  gt-oves,  put  up 
kept  for  use  in  a  dwelling'  bouse  ;  luid  one  sewing  inuchine 
jth  Its  uppurtenanees. 

8.  The  lamily  Bible,  family  pictures  und  school  books,  used 
'or  in  the  family;  ami  other  books,  n"l  exeeedins  in  viilue 
ty  dollars,  kepi  and  used  as  luiil.  of  the  fiiinily  library. 

5.  A  seat  or  (Jew,  occouiod  by  the  jiiil<^iueut  debtor  or  the 
mily,  in  a  place  of  public  worshiji. 

4.  Ten  sheep,  with  their tleece*-,  and  Lbeyuxn  or  cloth  manu- 
etuivd  therefrom;  oiio  cow;  two  .swino;  the  aeces.sary 
od  for  those  aniiniils ;  nil  iiecessai-y  meal',  Qsh,  tlour,  grueer- 
,  and  vegetables,  aedialiv  provided  for  family  use,  and 
jessary  fuel,  oil  nnd  candles,  for  the  u.se  of  the  fiuiiilj'  for 
ty  days. 

6.  All  wenrinff  apparel,  beds,  bedsteads  nnd  IxHldinjr,  neccs- 
iry  for  the  jiidginent  debtor  and  the  family  ;  nil  neces.sary 
CHciu^  utensils ;  otie  tablu  ;  six  chairs  ;  six  knives  ;  six  forks ; 

spoons;  six  plates;  six  ten  cups;  six  sjiucers;  one  sugar 

i;  one  milk  pot ;  one  tea  i>)( ;  one  crane  and  its  npiK-ndaKes; 

I  pair  of  anttirons  ;  one  coal  scuttle;  one  shovel;  one  pair 
tongs  ;  one  lamp  and  one  candlestick. 
ITie  tools  ami  implements  of  a  niechanic,  necessary  to 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty- 
c  dolliir.s. 

1391.  [.'trn'tJ  1879.]    In  addition  to  the  exemptions,  ul- 

ed  by  the  last  seelion,  iipeessary  bouseliold  finiiiture, 
rking:  tools  and  team,  pnifessionul  instruments,  furniture 
A  library,  not  cxcceclitig  in  value  two  hundrid  and  tifty 
]ai-s,  together  with  the  necessary  food  for  the  teiiin,  fur 
etv  clays,  are  exempt  from  levy  anfl  sale  by  \  trtue  of  an 

tnition^  when  owned  by  ti  person,  beinjf  a  hou.selmlder,  or 

ink  '*■  f '""i'v  for  whiel'i  ho  provides,  except  whoro  the  exe- 
ijuiMS  issuetf  ti|ion  a  jiiil?inent,  recovered  wholly  upon  one 
more  ilenitinds,  cithtT  for  work  {>erfoniifd  in  the  family  as 
(itno.'ilie,  or  for  the  purchasc-mnney  of  one  orinore  articles, 

■pt  us  prescribed  in  this  or  the  last  section. 
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§  1392.  [.-liirfflSTT.]  AAHicrc  tho  judgment  dehtop  is 
woinaii,  shi'  is  entitled  to  tlie  siime  exomptioiis,  from  levy  ut 
ssile  by  virtue  of  im  execution,  subject  lo  the  same  excejitio 
lis  iirt-scribt'd  in  the  lust  two  sectious,  in  the  cikse  of  a  Lous 
liolder. 

i^  1393.  The  pay  mid  Ixiiinty  of  a  non-coinmissioiied  o< 
Off,  inusieiaij,  or  privntf,  in  the  n)ilit»ry  or  nuvul  service  . 
t  lie  United  Btatos ;  u  hiiul  warriiiit,  iicrision,  or  other  revvar 
heretofore  or  hereafler  grtmted  by  the  United  Stfltcs,  or  by 
StHt«,  for  jnililui'y  of  navid  Sierviees  ;  a  sword,  horse,  nierli 
oiiiblein,  or  device  of  any  kind,  presented,  as  u  testimoiiil 
for  services  reudered  in  the  militury  or  naval  service  of  tl 
United  States;  and  tlio  uniform,  urnis,  and  e(|tii]]inents,  whi( 
were  used  by  a  pfi-son  in  lliat  seiTiee,  ure  also  exenijit  fro 
levy  and  sale,  by  virtue  of  an  execution,  and  from  seizure  fi 
non-payment  of  tuics,  or  iu  any  other  lei^al  j>ro<'ecding. 

t?  1394.  A  right  of  action  to  recover  diima{;os,  or  dai 
apes  awarded  by  a  judpmetit,  for  taking  or  iniuring  person 
property,  exempt  by  law  from  levy  and  sale,  by  virtue  of  I 
execution,  arc  exempt,  for  one  year  aft<.'r  the  collection  tber 
of,  from  levy  and  sale,  by  virtue  of  an  execution,  and  fro 
seizure  iu  uuy  other  legal  proceeding. 

§  1396.  Land  set  apart  as  a  family  or  private  buryii 
ground,  and  heretofore  desiofnated,  as  prescribed  bj'  law, 
order  to  exempt  the  same,  or  hereafter  de-sipnated  for  thi 
pur|x>se,  as  jircscribcd  in  the  next  section,  is  exempt  fro 
sale,  by  virtue  of  aa  execution,  uijou  the  following  conditioi 
only : 

1.  A  portion  of  it  must  have  been  actually  used  for  tb 
purpose. 

2.  It  must  not  exceed  in  extent,  one-fourth  of  an  acre. 

3.  It  must  not  contain,  ut  the  time  of  its  designation,  or 
any  lime  jifterwards,  any  building  or  structure,  except  one' 
more  vaults,  «ir  other  jjluces  of  deposit  for  the  dead,  or  roc 
tuary  monumeuls, 

§  1306.  In  order  to  d^gnate  land,  to  be  exempted 
prescribed  in  the  Inst  scetion,  a  notice,  containing  a  fidl  c 
seription  of  the  Uuui  to  he  exempted,  and  stating  that  it  ta 
been  set  apart  f<)r  a  family  or  privnte  burying  grouml.  ini 
be  subscribed  by  the  owner;  acknowledgetl  or  proved,  a 
cerlifle<l,  in  like  manoer,  as  a  dee<)  to  Ije  recorde«l  in  t 
county  where  the  land  is  situated  ;  and  recortled  in  the  off 
of  the  clerk  or  register  of  that  county,  in  the  proper  biK>lf  1 
recording  deeds,  at  lenst  three  days  before  the  sale  of  t 
land,  by  virtue  of  the  execution. 

^  1397.  [.Im'ti  lasS]  A  lot  of  land,  with  one  or  m 
buddings  thereon,  not  exceeding  in  value  one  thiHisaud  ^ 
lars,  owned  and  occujried  as  a  residence  by  a  household 
having  a  family,  mid  heretofore  designated  as  an  exen 
homestead,  as  prescribed  by  hiw,  or  hereafter  desigiiatt'd 
that  purjMise,  -.us  prescribed  in  the  next  section,  is  exen 
from  sale  by  virtue  of  an  execution,  issued  upon  a  judpiiv 
recovered  for  a  debt  eonlructcd  after  tlie  thirtietii  dLy 
April,  eighteen  hundred  and  fifty:  unless  the  judgment  v 
recovered  wholly  for  a  debt  or  debts  conti'actt'd  Iwfoic  ( 
designation  of  the  pmperty,  or  for  the  puivhnse  iiiouey  (lit! 
of.  But  no  pro|ierty  heretof(»rc  or  hereafter  designated  a:: 
exempt  humeuteud,  as  ijrescribed  by  law,  or  by  Uie  neit  * 
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>fintitfm>r,  «BBtt<MiiffciiHiii  umiami  ik  tfee  *ixt 

tfon. 

§  1401.  the  right  to  riuMHiM,  «r  *  pcnM  cMilkd 

,  as  prwcribcd  in  tbe  bat  iomt  wrtifit  u  ac*  affected 

r  a  mecpeamaa  of  the  oenipatiaa  oC  the  cxeo^  |a«pertT,  aa 

leoce,  for  a  period  as*  iiianMliai  «a»  T^f.  ahidt  oe- 

I  coaseqaenoe of  ia jafjr  (c^  «r  Juaiailiiiii  oC,  the  d vei- 

!  upua  the  I"  ■■■■*'*  ■■ 

1402.  TheeMTOHioo  of  ahnfTwd,  u>h»«ia  TaPd 

n'rlrr  tli'"  iTrovisM» of  this  artkie,  is  aoC  Toid,  bcoaee  the 

be  property,  d«9piat«d  as  exenif*,  exceeds  oae 

hilars.    In  that  case,  the  Km  of  a  jadeneat  at- 

:  he  surplus,  as  if  tl>e  property  had  not  beea  dest^ 

old  by  virtue  of  an  ex'-cuti^n.  isstied  iipim  a  judjnnent,  as 
inst  whioh  it  is  expiiijil.  After  the  rcturu  of  such  an  exe- 
Btion,  the  owner  r,{  il,o  jnflgiiu'iit  may  niaiiituin  a  judgtneat 
/editor's  action,  t'l  jin-iii!i'  u  jud^ni<?ul  diivciing  asaleof 
he  property,  and  cnftirving  liis  lion  upon  the  surplus. 

S    1403.  Where  the  jn<i|niient.  in  a  jiidptnent  creditor's 
tion   bi-oufjlit  tiS  prcsfnb*>d  iu  the  last  sevliim,  or  in  any 
tier  action  iilTecting'  the  title  to  an  esempt  homestead,  di- 
_    rjts  the  sale  of  the  pro|HTty,  the  court  must  «io  marshul  the 
J»ix>cee<ts  of  the  sale,  tir.tt  the  ritrht  and  interest  of  eufh  pcr- 
-    J  jn  the  proceeds,  shull  corresipiind,  as  neaily  as  may  l>e,  to 
.  ]-igfat  and  interest  in  the  property  sold,    Mouey,  not  ex- 
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ceding  one  thmisautl  ilollsii-s,  jmid  tcj  n  judgment  debtnr, 
repi-esontiug  his  interest  in  the  proi'ee<3s  is  exempt  f'^r  on* 
year  ufter  the  ptiyinent,  ns  the  projjerty  sold  was  exemptj 
unless,  before  the  exuiinition  of  the  year,  no  causes  r^ul  proj 
erty  to  be  desipuiif<'d  us  nn  exempt  homestead,  us  prescribe 
in  section  otie  iliousiuid  three  hundred  and  ninety-eifjht  of  tbiS^ 
act ;  in  which  case,  the  exeniptiou  e^':lse^s  with  resjieit  to  90] 
much  of  the  money,  us  was  ni>t  exj^'niled  for  the  pun-hase  t 
that  property  :  aiirt  the  exemption  of  the  pmperty  so  de  " 
natea  extends  to  every  debt,  ii^rainKt  which  the  property  t 
Wlis  exempt,     AVhei-e  the  exemption  of  projierty.  sold  as  j 
scribed  in  this  section,  bus  b^-en  itmtinued  ufter  the  judi;men 
debtor's  death,  or  where  he  <lit?s  nfter  the  snie,  and  l>era 
payment  to  him  of  his  pr()iK>rtion  of  the  pi-ooeeds  of  thef  " 
the  ci>urt  may  direct  that  portion  of  the  jimceeds,  which  : 
resents  his  iut<?re*.t,  to  be  invested,  for  the  lienetit  of  thei 
»on  or  persons,  entitled  to  the  benefit  of  the  cxeuiptkm ;  or  ( 
be  otherwise  disiKised  of,  us  justice  requires. 

^TJSOte  §  1404.  The  owner  of  real  property,  exempt  as  pp 
■  618.  ed  in  this  article,  niuj',  at  uny  time,  suliseriLie  a  notice,! 
Iiersoually  acknowledge  the  execution  thereof,  before  ani 
cer,  autlh)rized  by  law  to  take  the  aekiiowk'<lt;ement  of  I 
deed,  to  the  cffti't,  that  ha  cancels  all  cxemptii>tis  froiu  le»j 
or  sale  by  \irtue  of  an  execution,  affectiuj;  the  projwrty^ 
particidar  part-  there»«f,  fully  descril>ed  ni  the  notice." 
cunceUution  takes  effect,  when  sucli  a  notice  is  record* 
prescribed  in  this  article  for  recording:  a  notice  to  effect" 
exemption  so  cancelled.  Any  other  release  or  waiver,  ber 
after  executed,  of  an  exemptinn  of  real  property,  ;> 
this  article,  or  of  an  exemption  of  a  homeslead,  oj 
or  family  burying  ground,  allowed  by  the  proviiM. 
heretofore  in  force,  is  void.  A  mortgage,  hereafter  exnuu-, 
upon  property  so  exempt,  is  ineffectnaU  until  the  exemptxi 
has  been  cancelled,  ns  prescribed  in  this  section  ;  except  lb  ' 
such  »  moii^ga^e  is  valid,  to  the  extent  of  the  pur 
money  of  the  same  property,  secured  thereby. 

ARTICLE  SECOND, 

LtEN'    OF   A\  ExECtmON   tTPOX   PBRSONAL,  PrOPKRTT  ; 

UPON  AVD  Sale  of  personai.  Propkhty  ;  Rigbts  of  ', 
DEMxrroRs  OF  Sheriff. 


i  MM.  Personxl  property  boui}d 

by  eseciilion. 
H06.  Or<ler       of       preference 

nmoDR  executinns. 
1W7.  Id.;    when     atuehmentji 

Hiso  are  lA.xned. 

1408.  Id.;   vrhen    iss'tied    from 

court  not  of  reoord. 

1409.  Titleori>oniii]depiirchiu>- 

ers  l)efore  levy,  not  »l- 
fected. 

1410.  Execiilion  mny  be  levied 

upon  eiirreii'l  aioney. 

mi.  Levy    upi)d    fertaiti    evi- 
dence* of  debt, 

1(12.  Interest  of  bailor  io  Roods 

filed^ed  mny  ii«  sold, 
len   partner*  mny  ap- 
ply for  relea.«e  of  prop- 
erty levied  upon. 
M14.  Unden«kiDK  to  t>e  given. 
)4)&.  Prorfsioo,  whxre  A  WM> 


mot  of  ati ' 

itl«o  beea  l 
2  141(L  When    the    i 

enures  to  uiiitt  ju.>a 

mem  creditor*. 
141".  Ho*     partner's    Inter 

«>ld:    rifcht«,   etc., 

piir<'h«ser. 
141B.  Claim   of  property   bT 

third  perMJti,  bow  irio* 
1419.  Proceedings,  if  daimaal 

sneceeds, 
1431.  Inciiiisiiiinn  < 

aire  olaim 
I4SI.  In    lu-tion      <. 

cer,  inderiiniu.f 

be   iiiili-«iituced 

fendAn  (k. 
H'i2.  Notice  of  aj  . 

pr«of»  U)  f 
UO,  Tcnue  may  I 


:  |ir»»'iaiuu lu  M»«y  attd  ^•^ 

and    hi-  -oMmI  ^fV|M'ri> 

.ini  wiihiii 
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I II  nwl  lairy.  toy    ii— i  oC  tlM  immv  ■mwHHiWi  «<>« 


^^4.1 


wfVrfn, 


LIEN  OF  EXECirnON. 


igOU 


ted  aijd  Issued  by  a  goveninient,  state,  county,  public  of 
or  iiuiiiioipul  or  otiioi'  oor(Mini(ion,  uud  is  ia  t«ni}s  negoti 
or  puyable  to  the  beurer,  or  holder. 

§  1412.  The  interest  of  the  judgment  debtor  ia  ^.._ 
pn>perty,  subject  to  levy.  Unvfulfy  jiledged,  for  the  payi 
of  money,  or  Iho  |>erformiince  of  li  ooQtmct  or  agreen 
tniiv  l>e  sold,  iu  the  hiinds  of  the  pledgee,  by  virtue  of  an 
ciitioii  agiiiii-it  pi'iiporty.  The  purchaser  at  the  sale  a«i 
all  tite  ri>^ht  iiiid  interest  of  the  jiidnTiient  debtor,  and  I 
titled  to  the  i" '*"'**'*'"  "f  the  propi'rty,  on  coniplyins  witl 
terms  and  oou<lilioiis,  uptm  wiiieli  the  judgment  debtor  c 
obtain  possessiou  thoreof.  This  secliou  docs  not  appl 
property,  of  whieh  the  judgment  debtor  is  unooaditlcuiu]; 
til  led  to  the  poss»?ssion. 

1  CityCi.911.  S  1413.  Where  on  olHoer  has  seized  ]iersonal  proper 
a  partnership,  before  or  after  its  dissolution,  upon  n  lev; 
on  the  interest  therejn  of  a  partner,  made  by  virtue  li 
exei^utiou  ufniinst  his  iudividiiul  pni|>erty,  the  other  part 
or  foniier  partners  liuviug'  an  interest  in  the  prv>|>erty,  ci 
of  them,  iiuiy.  ut  any  time  before  the  sale,  apply  to  u  jud| 
the  oourt.  or  to  the  'c«>unty  jiidge  of  the  ei>uuty.  when 
.seizure  was  made,  u^xn  an  affidavit,  showing  the  facts,  ft 
order,  directing  the  ottioer  Ut  release  the  property,  and  t 
liver  it  to  the  applicant. 

§  1414.  U|><in  sneh  an  application,  the  applicant 
give  au  uudertidjing.  with  at  least  two  sureties,  appriiv* 
Uie  judge,  to  the  effect,  that  he  will  account  to  the  porch 
upon  the  sale  to  K'  made  bv  virttie  of  the  execution,  <if  il 
terest  of  the  judgment  debtor  in  the  property  seized,  h 
manner  as  he  would  be  tx^^ud  to  actvjunt  to"  an  assign 
sjioli  an  interest  ;  and  that  he  will  pay  to  the  ptirchasei 
balance,  which  maybe  found  ilueuixin  iheacixiuatiag,  oc 
ce<'»liug  a  sum.  specitied  in  the  uuderlaking,  which  mu 
not  less  than  the  value  of  the  intere^it  of  the  judgment  dfl 
iu  the  property  seiie<l  by  the  slieriff.  tui  tixed  by  the  j« 
Tlie  pn>visu>ns  of  sections  six  huntlrvd  and  ninety-flve  r~ 
hundred  and  ninety-six  of  this  act  apply  to  the  pr 
token  as  prescribed  io  this  and  the  last  section. 

§   1415.  Where  a  wamuit  of  attachment  hiLsl 
upon   the   interest  of    a  defendant,  as  a    partner,  ia 
pr<;>pertv  of  a  partnei'shij),  and  the  attachment  haa 
charged  as  to  that    iiitereiit,  us  prescribed  in  Beotioos  \ 
dred   aiid  ninctv-three  and  six  himdrcd  and  aii 
this  act.  a  levy,  by  virtue  of  an  execution  agtUBst  j 
ual  pp^|>erty,  cannot   be   made   upou  his  interesti 
property,  unless  the  warrant  of  attaobiueot  hast 
or  annulled. 


§  141 Q.  "VVliere  persona]   property  of  a  partner 
been  released,  upon   giving  an   undertaking,  as   pr 
the  last  three  sections,  if  the  execution,  by  \irtue  at  ^ 
levy  was  made,  is  set  a<ide.  or  i-  '     '  ho 

the  interest  levieil  upon,  the  undr  r<il 

of  each  judgment  cre<litor  of  the  ^ 
having  an  execution  in  the  honcLs  of  i;it  s^kine  oil 
another  oflBcer,  having  authority  to  levy  upou  that 
as  if  it  had  been  giveu  to  obtain  a  release  from  a  i 
by  %'irtue  of  such  au  ejteouLion. 
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-itecl,  iuilex  tliu  suim;  in  the  iiKJex  lxH>k  in  his  offlce,  uad 
wliifh  executions  lue  indexed,  under  tile  title  of  the  suitr] 
wliioh  tlie  L'xocutiou  is  issued. 

§  1420.  If  tlip  pro)>erty  i^  fniind  to  belong  t«  the  defe 
ant,  the  fludiuji  docs  uot  prejudice  thi;  right  of  the  elaimu 
to  briti?  an  notion  to  i-<H'nver  t  he  iiropcrty  so  levied  upou,  j 
damages  by  reason  of  the  levy,  detention',  or  sule, 

§  1421.  [.4)ii'rf  ISST.]    "VVhere  an  action  to  recover  a  ol 
tcl  or  cliiillelH  hereafter  levied  ii|xin  by  virtue  of  an  exe 
tion,  m-  several  exeoutiiitis,  op  ii  wuiTitntof  utlachineut,  on 
eriil  warrants  of  nttiichmcnt,  or  to  recover  dninnpesby  reu 
C.  i£i.  of  iL  levy  or  levies  upon  deteiiLion,  side  or  sales  of  jK'i"sfmal  pn 

erty  hereafter  ina<io,  by  virtue  of  un  execution  or  several  exi 
cutioas,  ora  wtirriint  (if  sittiichineiit  or  several  warnintsof  at- 
tachment, is  broufiht  ujrnin.st  un  oHlcer  or  ujjuinst  a.  person  \vhi» 
acted  by  ills  commiuid  or  in  hi.s  nid,  if  a  bi>nd  or  ttondsor 
written  utidertakinij-or  undertukiti'pi  indeliuiifviufr  the  ofticer 
ftguinst  lilt!  levy  or  levies,  or  otiier  uct  or  nets, "lius  been  given 
in  bebulf  of  the  judt'^inent  creditor  or  the  several  judgment 
credits  ii"s,  or  the  pliuulifT  in  the  wurrunt  or  the  pliiinlilfsiu 
the  scvenil  warm  cits,  either  before  or  after  the  coriinieucc- 
ment  of  the  action,  the  persons  or  person  or  the  several  per- 
sons who  f^uve  ifc  to  thein,  or  the  survivors,  if  one  or  more  are 
dead,  may  apply  to  the  court  for  tin  order  to  sulwlitute  the 
Bpplieaut  or  several  ajiulicsitits  tia  defenduntuju  Ihe  action  in 
place  of  the  oUlcer  or  of  the  person  sti  sictinjr  by  his  cornmitnd 
or  in  his  aid  ;  and  tJie  court  shall,  iifKin  application  of  the 
oHIcer,  or  in  ca.sc  of  his  death,  upon  the  nppiicutiou  of  his  lpg»l 
representatives,  gnint;  iin  order  siibstiluliu}''  the  indenuiiUirs 
SIS  defeudunta  in  the  notion  in  pliico  of  the  officer  or  of  the 
persons  so  acting  by  his  command  or  in  his  aicL 

91N.T.  37T.       8   1422.    [.ioiVnfiST.]   T^nierenie'nnplieutionisraadebythe 
a9N.Y.36l.   otlieer,  notice  of  the  application  must  be  given  to  the  indeiuai-. 
t()rs  or  their  attt>rMey,  an<l  also  to  the  attorney  for  the  plaint- 
iff.    If  the  i)leadings  do  not  sufficiently  show  that  the  case  is 
one  where  the  oi-der  may  be  }f ranted,  the   fuct.s  with  raspw^t 
thereto  must  be  shown  by  atfldavit  or  other  eumpelent  pi'iH^f 
Where  the  application  is  made  liy  the  indemnitors,  or  one  of 
I  thetiv,  the  rnolioti  pajwra  must  contain  a  ^vrittpn  consent  t<i  be 
I  made  defendant  in  the  action  cxeoLitcd  by  each  person  who 
executed  the  instrument  or  instriimeiils  t»t   indemnity,  unless 
proof  by  affidavit  is  furnished  that  those  who  do  not"  consent 
I  are  dead.     Each  consent  nMJ.st  be  acknowledged  or  prove<l 
1  and  ccrlifled  in  like  manner  as  a  deed   to  bo  rew)rded   in  the 
boinity,  and  notice  of  the  applicatiim  must  be  gpven  t*)  the  nt- 
torncy  of  each   party  to  the  action,  and  if  the  defendsiut  hus 
not  appeared,  notice  must  be  given  to  him  persouully. 

§  1423  [.4iir(nS8T.]  UfMin  {rrantinfj  the  order  Ihe  court 
may,  in  its  discretion,  rccpiire  the  i<lemnitors  to  furnish  udUi- 
tiiaitil  security  to  the  plaintiff  and  to  pay  the  re:t*ioiiab|e  e»- 
peuses  of  the  defendant,  necessarily  incurred  before  the  onler 
18  granted,  or  it  may  impose  such  otlier  terms  for  the  seourily 
of  either  of  the  original  parties  as  justice  re«piir<?a, 

§  1424.  [.tm'f/ 1SS7.]    If  the  idcmnily^veu  related  to  » 

S art  only  of  the  properly,  the  court  may,  in  a  proper  euse, 
ireot  that  the  netion  be  divided  iidi>  two  uotion&,  that  tli" 
Ideinilors  Ix'stihslituled  as  detctidaiits  in  one  without  affect- 
ing the  other,  and  that    the  couliovei-sy  iu  each  action 


lAbb. 


fc. 

126.   An  order.  miwJe  ns  pr«cribed  in  the  lust  five 
>:  Hfw-s  not  affect  the  merits  i^f  the  cause  of  notion,  or 
•"  •       ->^  except  VI  fur  as  it'  limits  the  controvcnsy  to 
jierty.     But  if  the  subslitut*<l  or  remaining  de 
:  -  \  or  iudpnient,  th<»y  nre  entitled  to  sinjrie  crista 

If  the  acti'^n  is  discontinued,  or  the  complaint  dis- 
I  a  now  action  may  be  broupbt,  as  if  the  fonner  action 
t  been  brought. 

V2!7.  r.  Im'rf  18*7.]  Where  an  action  is  hroiight  in  a 
here  one^T  more  pfrson-*  are  entitled  t«  make  an  appli- 
for  on  iTcler  of  substitution,  or  where  one  or  more  ner- 
«  lisil>le  to  lie  siihstitut<'d  as  defendants,  ns  prescribed 
on  one  th<>ii'<and  f<Hir  hundred  nn<l  t  wenty-one  of  this 
e  officer  t'l  whom  thi;  instrument  or  instruments  of 
jity  was  {riven  c:inn>>t  ni:iint:iin  an  iictinn  tliereupou 
t  a  person  enlitled  to  make,  but  who  has  not  made, 
A  application,  or  who  is  liable  to  be  but  has  not  been 
uted  as  a,  defendant,  unless  notice  of  the  ccmmence- 
>f  the  action  a^ninst  the  otiicer,  or  the  yiersnn  acting  by 
unand  or  in  his  aid.  is  given  before  the  triul  thereof,  oral 
9n  days  before  judginent  by  default  is  taken  therein 
to  attorney  or  sevend  attorneys  whose  name  is  or 
I  names  are  subscribed  to  the  exeeutiiui  or  several  exe- 
»  or  warnints  of  attachment  or  several  warrants  of 
ment,  or  personally  to  the  judpTneot  cre«litor  or  credil- 
the  plaintilT  or  several  jilaintilfs  in  the  action  in  which 
,mint  of  attachment  was  or  sevend  wiirnints  ofat- 
Bot  were  issneil,  or  to  one  of  the  persons  who  executed 
trument  or  instruments  of  indemnity. 

128.  Personal  property  must  be  offered  for  sale,  in 
its  and  parcels  as  are  calculated  to  bring  the  highest 
Except  where  the  officer  is  ex]iressly  authorized,  by 
tide,  to  sell  pnmprty  not  in  his  jxissession,  jjersotitit 
ty  shnll  not  be  urt'eied  for  .stde.  unless  it  is  present,  anil 
the  view  of  those  attending  the  sale. 

^O.  At  least  six  days'  previous  notice  of  the  time 
ice  of  a  sale  of  i>erson«l  property,  by  virtiM  of  an  exe- 
iBUst  bo  given^  by  posting  conspicMiously  written  or 
Inoticcs  thereof,  in  at  least  three  public  "places  of  the 
iity,  where  the  sale  is  made. 
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ARTICLK  THIRD. 

Balk,  Redemm'tos  avd  Conveyance  of  Rmai,  PropeM 
rlqhts  and  llabilitixh  of  pbb80ns  intbrksted. 


To  whRt  lensehiild  proper- 
ly litis  artiiTle  nppljes. 
,  Reiil    properly    hel<i    In 
trust,   wlien   lialile   to 
execution. 
,  Equity    of    rodpmption; 
when  not  to  lie  nolil. 
Direction  to  he  enctwrwt 
on  execution. 
.  Notice    of    snie    of   renl 
properly;  how  Ki»eTi, 
Property;  liow  doscribed 
tlierein.     Part  raay  be 
sold. 
Penally   for    IrregtiWHy 

in  s»l«. 
Manner    of    conrUieting 

.  Sheriffio  mate  diuiUcste 
certiflcate  ofaiUe. 

,  Cerll(lf!«le  to  he  recorJ- 
e<i,  etc. 

,  Title  to  real  jiroperly  not 
divestfld  bffnro  deed. 

.  Rinlii.*  of  holder  of  the 
property  dnring  Inter- 
medlale  neriod. 

,  Order  to  prcTont  waxte; 
when  and  liow  applied 
for. 

,  Proceedings  to  punish 
violation  of  the  order. 

,  Mode  and  exipni  of  piin- 
inliment. 

.  How  wnrtant.etc,  oiiper- 
r>eded. 

.  When  and  how  real  pro- 
perty sold  may  he  re- 
deemed. 

,  By  whom  r-nch  redemp- 
tion muy  l>e  made. 

.  Such  re^dtiinptioci  Ava3d<4 
the  Bftlf. 

.  When  i!iediior  may  re- 
deem. 

.  Wlmt  Kiira  toliepaid.etc, 
when  creditor  re- 
deem*. 

,  Redemption  by  another 
creditor  from  a  re- 
deemin)?  creditor. 

.  Id.;  when  second  re- 
deeming  creditor  han 
the  prior  lien. 

.  Suhsc>qiient  redemplionK 
by  oilier  crfditf>rf>. 

,  When  creditor  may  re- 
deem after  flrteen 
month". 

.  When  redemption  mu'l 
be    made    at    aherilTa 

Original  purcha.'or  may 


redeem,    when    alM] 

creditor, 
(.'reditor     may     red* 

again     under   anotl 

Judgment,  or  mortgij 
Redemption     by   pen 

entitled      to     rede 

part. 
Redemption  by  owneri| 

undivided  share^ 
Id.;  by  creditors  havi 

lien-i     oa     undivid 

f-hareo. 
Right     to    redeem 

affected  liv  agreeme 
To  whom  money  paid  I 

on  redemption. 
Certifjcftt<»  of  satinractl 

required    to    effect  I 

demption  by  credlu 
What  evidencea  redeil 

ing  judgment  oradU 

niunt  turnish. 
Id.;  n.s  to  mortgage  cn 

iior.  • 
Id.;  Kif  to  executor  or  »i)"  ' 

minlatrntor. 
Offioera  to  keep   pap 

open      to     inspeclil 

when  In  file  them. 
When  redemption 

elTecl. 
Certificate   to   be  gilt 

when  redemp" 

made. 
Certiflente    may    l« 

knnwleged  and  reca 

ed. 
When  and  by  whomt 

vevance    to  be 

ted. 
To  whom  conreyane 

Ira  executed. 
When  conveyance  mad«  ' 

to  executor  or  adminis- 
trator; efTuct  therpot. 
,  A"Rignment  must  l>e  »<■- 

knowledgnd  and  tlM- 
Dnder-aherilf  or  »uoce>- 

flor    to   act.   If  sheriff 

die<i. 
Money  may  be  paid,  eUi., 

to      under-aherltf,     vt 

dopuiy-jherllT,        who 

«old  properly. 
Applieniion    of  thia 

cle  to  9ftie  by  oor 

or  pernon  !>peci«lly| 

pointed,  etc. 
,  Id.;    where     coroner  J 

person  appointed  < 

etc. 


§  1430.  The  expression.  "  real  propeity,"  as  usetl  iu 
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■I  the  succeeding  article,  includes  leasehold  property,  wher« 
e  lessee  or  his  aasignee  i»  posaessetl,  at  the  lirno  of  tiie  Kiile. 
!it  leiist  live  vears  unexpired  tertii  of  the  leuse,  and  also  ol 
e  building  or  Duildingis,  if  uuy,  erected  tliereiipon. 

g  1431.  Real  property,  held  by  one  person,  in  trust  or 
the  use  of  another,  is  liable  to  levy  iind  sale  by  virtue  of 
execution  issued  upon  ii  jiidfrnient  recovered  aguin.sl  the 
erson,  to  whose  use  it  is  so  hel<l,  in  n  euse  where  it  is  pre- 
ribed  by  lnw,  that,  by  reason  of  the  invalidity  of  the  trust, 
I  estate  vests  in  the  beueflciarv  ;  but  Kpecial  provision  is 
>t  otherwise  made  by  law,  for  the  mode  of  Mibjectiug  it  to 
B  debts. 

S  1432.  The  judgment  ilebtor's  e(|uity  of  redemption,  in 
n!  proptfrty  niortgnged,  slnill  not  be  sold  by  virtue  of  an 
lecntion  issued  upon  a  jutlgnienl  recovered  for  the  mortgage 
►bt,  or  any  part  lhere<ir. 

§  1433.  Where  nn  exe«itlon  against  property,  is  issued 
(00  a  judgment  speci fled  in  tlie  liLst  section,  to  the  county 
here  tlie  niortgftged  proiHTfy  is  situate*!,  the  attorney,  or 
her  person  who  subscribes  it,  must  indorse  tliereu))on  a  di- 
ction to  the  slierilT,  nut  to  levy  it  upon  the  inorlgiiged  prop- 
ty,  or  any  part  thereof.  The  direct  ion  must  briefly  describe 
le  mortgaged  proj>erty.  and  refer  to  the  b<Hpk  and  page, 
here  the  mortgage  is  recorded.  If  the  execution  is  not  col- 
ited  out  of  the  other  i)rcii>erty  of  the  judgaieiit  debtor,  the 
»riH  must  return  it  wholly  or  party  UDsutlsUed,  us  the  case 
]uires. 

§  1434.  The  shcri ft  who  sells  real  property,  by  virtue  of 
1  execution,  must  previously  give  public  notice  of  tlie  time 
d  place  of  the  sale,  as  follows : 

I.  A  written  or  printed  nolicothereof  must  be  conspicuously 
Bteued  up,  nt  least  forty-two  diiys  before  the  sale,  in  three 
poblic  places,  in  the  town  or  city  where  the  sale  is  to  take 
place,  and  also  in  three  public  places,  in  llie  town  or  city 
Mhere  the  property  is  situated,  if  the  sale  is  t<i  tiil«e  place  in 
■bother  town  f>r  city. 

fa  A  copy  of  the  notice  must  be  published,  ut  least  once  in 
each  of  the  six  weeks,  iuiincdiately  pivivding  the  sale,  in  a 
newspaper  puhJishid  in  the  county,  if  tiierc  is  one;  or,  if 
^ere  is  none.  Ill  the  Bcwspu per  printed  at  Albany,  ia  which 
Mgal  notices  are  rt!t[ujrcd  to  be  published.* 

IT  §  1435.  lu  encli  notice,  specified  in  the  Inst  section,  the 
real  property  to  be  s<>ld  must  be  described  with  comnion  cer- 
tainty, by  setting  foilb  the  nnme  of  tlie  township  or  tract., 
and  the  number  of  the  lot,  if  there  is  any,  or  by  some  other 
appropriate  description.  The  viUidity  o^  a  sale  is  not  affect- 
eu  by  the  fact,  thiit  the  property  sold  is  part  only  of  the 
Bperty  advertised  to  be  sohl. 

f§  1436.  A  sheriff  who  sells  real  property,  by  virtue  of 
execution  without   having  given   notice  tlicreof,  as  pre- 
.ibcd  in  the  htst  two  spclions,  or  otherwise  than  ns  pre-scrib- 

I  in  this  chapter,  forfeits  one  thousand  dollars  to  the  party 

injured,  in  additiuu  to  the  damages  which  the  latter  sustains 
(hereby. 

;  §   1437-  Where  real  property,  offered  for  sale  by  virtue 
'J  an  execution,  consists  of  two  or  more  known  lots,  tracts,  or 

•  Bee  ti.  18$4,  c.  1S3,  repe&llni!  all  act«  providing  for  a  State  paper. 


SALE  OF  REAL  PROPERTY 


parcels,  each  lot,  truct,  or  purcel  must  be  scpHra.t<;Iy  exjK 
for  sale.     If  a  persnu  vvlai  is  tbe  owner  of,  nr  is  entitled! 
law  to  rpllee^n,  ;i  (.tistitiut  pun'ol  of  the  property,  i)f  any  ot" 
ilesfriptioii,  rt'tiuires  that  purcel  to  be  ex|x>secf  for  sale 
arately,  the  KbcrifT  must  expose  it  aeeoi'diutrly.     No  more  i 
pro])erty  shall  bo  exposed  for  sale,  than  it  appears  to  be 
essary  to  sell,  ill  order  to  satisfy  the  execution. 

§  1438.  The  sheriir,  who  sells  real  property,  by  virlue( 
an  execution,  imisL  make  out,  siibsonbe,  and  aebnowledgefc 
fore  an  officer  aiithorizeil  to  take  the  ucknowledpment  oH 
deed,  <liiplieate  certifleate.s  of  the  .sale,  contaiuine: 

1.  The  nuiue  of  each  purchaser,  iiud  the  time  when  the 
was  made. 

a.  A  particular  description  of  the  property  .sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  ini>ney  paid. 

§  143Q,  The  sheriff  inii.'it,  wilhin  ten  days  after  the  Rftle, 
file  one  of  the  dupiiesito  cerlifirate.s,  in  1ho  .Jffice  of  the  clerk 
of  the  county,  and  deliver  another  to  the  i)urfhii.scr.  If  there 
are  two  or  more  purchasers,  a  certiHcate  must  be  delivered 
to  each.  The  olen<  must  immediately  record  the  oerliflcate 
in  a  book,  kept  by  him  for  that  purpose,  and  must  index  the 
record,  U>  the  oame  of  tlia  Juflfrmont  debtor.  His  fees  for  so 
doing  must  be  paid  by  the  sheriff,  ns  part  of  the  erponscs  of 
the  sale. 

►N.Y.  034.       §  1440.  [Aw'dlHSl.]    The  rif,dit  and  title  of  a  judgment 
id.  190,   debtor  or  of  a  |)ersoH  holding  under  him  or  deriving  title 

[103.  throurfh  him  to  real  proijoity  sold  by  virtue  of  an  execution 

is  not  divcBted  by  the  sale  until  the  expiration  of  the  period 
within  which  it  can  he  rcdeeiiicd  us  prescribed  in  thi.s  article 
and  the  execution  of  the  sherifTs  deed.  But  if  the  property 
is  not  redeemed  and  a  deed  is  executed  in  pursuance  of  the 
Bale,  the  ffnintee  in  the  dt'cd  is  deemed  lo  have  been  vested 
with  thn  legal  est^ite  from  the  time  of  tlie  side.  And  if  tb« 
title  of  .such  grantee  or  hi.s  assigns  is  adiudgcd  for  any  reason 
or  cause  whatsoever  to  be  null  and  void  in  any  action  forthiit 
purpjise  brou^dit  by  the  jiicl«;nuuit  debtor  or  his  n.ssig-ns,  such 
Judgment  shall  hiive  110  force  or  effect  unless  within  twenty 
daysafter  the  entry  of  such  judgment  the  plaintiff  nhnll  pay 
to  such  grantee  or  bis  UH-sifins  the  sum  of  money  which  was 
paid  upon  the  sale,  with  interest  from  the  time  of  the  Kile  n» 
prescribed  in  this  article,  iiK-ludiiifJf  the  costs  and  expenses  of 
said  del'eiKlanb  in  defending  the  action  in  which  wich  jiidg- 
menb  was  recovered,  t-fi  be  adjusted  by  a  jud^eof  (he  coini 
in  which  .said  action  is  hiviuRht,  and  in  the  eveutof  plaintilTs 
failure  to  pay  such  pureli use-money  mid  ex|>en.ses  within  the 
time  aforesaid,  said  title  shall  be  valid  in  said  grantee  and  in 
CS4SO  such  judgment  has  heretofore  been  recovered  and  an  a|>- 
peaJ  bus  been  taken  thcicfroiu  which  is  now  pending,  and 
such  judgment  shall  be  iilfirmed  on  Itnal  apjical,  theeame 
shall  have  no  force  or  effect  unless  within  twenty  days  nfler 
the  entry  of  jiidpmeiit  of  afflrniance,  the  plaintiff  shall  pay  tn 
wich  grantee  or  his  assigns  the  smn  of  money  which  w:is  paid 
upon  the  sale,  with  interest,  us  aloresaid,  including  th«C(wta 
and  expen.scs  of  the  <lefen(iant  n.s  afoi-esiiid,  in  pros«Hnitni|! 
any  ap|)enl  from  such  jiHlgmeiil,  and  in  the  event  of  plaintilFs 
failure  so  to  do,  said  title  shall  be  valid  in  said  grantee. 

§  1441.    The  pcrsoa  entitled  to  the  possession  of  retl 
property,  sold  by  virtue  of  lu  execution,  \xs  prescribed  in  tJ» 


1443^1445 


UNDER  EXECUTION. 


section,  may,  during  tbe  jierux]  thprein  sp«»cifled,  use  und 
joy,  the  buiue  lis  follows,  witlmut   bvint;  cliurgciible  with 
iinitting  waste  : 

He  may  use  and  enjoy  it.  in  liko  mniiner,  And  foP  the  like 
rpMOs,  as  it  wii-s  used  ami  en  ji>y«d  betorc  the  sale,  doing  no 
innaneiit  injury  to  (li<"  fiefliiild. 

»  He  may  inuke  ni'<'essary  repuirs  t<>  a  buildinp  or  other 
ctiiin  thcrcupou.  But  this  ssubdi vision  doos  nut  pennit  uii 
eratiuu  ia  the  form  or  structure  of  Ibe  building  or  other 
■ction. 

I,  He  may  use  and  improve  the  land,  in  the  ordinarv  course 
thubbandry  ;  but  he  is  not  entitleil  to  u  crop,  growing  there- 
k,  at  the  expiration  of  tbe  jjenod  of  ri-iletiipLioii. 

4.  He  may  apply  any  wood  or  lijiiber  on  the  land  to  the 
(cessiiry  rejmrution  of  a  fiMu-e,  builiUii^t  or  other  erection, 
rhieh  was  thereuixin  at  the  time  of  the  sale. 

5.  If  he  aetually  occupies  the  land  sold,  he  may  tulie  neces- 
ry  firewood  therefrom  for  use  in  his  household. 

§  1442.    If,  at  any  tiniediiriii'^  the  |nTiod  allowed  for  re- 

emption,  tbe  judgment  debtiir,  or  any  other  pei-sou  in  jmis- 

ision  of  the  prn|M'rty  sold,  eo;niiiits,  or  thrciiti'iis  to  commit, 

make.s  prepuratiou.s  for  coiiunitlinf;,  waste  thereupon,  the 

Kreme  court,  or  any  justice  thereof,  withiii  the  judicial  dis- 
t,  or  the  county  jucfge  of  the  county,  in  which  the  pro[>- 
ty,  or  any  part  thereof,  is  Bitualed,  uiiiy,  upon  the  upplleu- 
m  of  the  purcha.ser,  or  hrs  assignee,  or  tlie  atrent  or  uttomey, 
either,  and  proof,  by  atlldavit,  of  the  facts,  gnmt,  without 
"'ee,  an  order,  restraining  the  wrong-doer  iroui  cuamiiltin^ 
;le  UJH1I1  the  properly. 

§  1443.  If  the  person,  aKiuiist  whom  such  an  order  is 
Bated,  commits  waste  in  violntiuii  thereof,  ufliT  tlic  service 
u  him  of  the  order,  with  a  eo[iy  of  llif  ulUdavit  upon 
ch  it  was  granted,  the  eoinl,  or  judge,  ii]«>n  jtrouf,  by  affl- 
vit,  of  the  facts,  may  griuii  an  order,  retiuiriug  hiui  to  show 
llse,  at  u  time  iiud  phiee  I  herein  specified,  why  he  should 
t  be  punished  for  a  contempt. 

^  1444.  If,  upon  the  return  of  thi^rder  to  show  cause,  it 
Jisfaotorily  appears-,  that  the  person,  ret|nired  to  show  cause, 
violated"  the  foriucr  order,  the  court  or  jiid«;e  may  either 
nish  hmi,  as  presc-ribed  by  law,  for  the  |jiinisliuicrit  of  ii 
tttempt  ofa  court  of  record,  oilier  than  aciitninal  contempt ; 
may  grunt,  a  warrant,  directed  to  the  slicriffiif  the  county, 
Biting  the  fijiTiier  order,  and  the  violatiou  thereof,  and  coni- 
^ding  the  sheriff  to  coiniiiifc  the  wrong  doer  to  close  con- 
ipnient,  for  a  t.erm  speoillcd  therein,  not  more  than  one 

.r.     A  person  thus  cotnmitled   cannot  be  admitted   to  the 

rties  of  the  jail. 

g  1446.  Tlie  wsirnint  may  be  Bupei-sedcd,  and  the  prison- 
discharged,  by  an  order,  in  the  discretion  of  the  court  or 
ge  coniuiiltiug  him,  upon  hi*!  executing,  to  the  person  who 
died  for  the  warrant,  nn  underliikiiig,  in  a  sum  flxeil,  and 
,h  sureties  approved,  by  the  court  or  judge,  to  the  etfeot, 
the  will  pay  any  judgment,  which  the  applicant,  or  his  ns- 
co,  or  other  representative,  may  recover  against  him.  by 
u>n  of  any  waste  tlicreloforc  or  tberenftcr  counnittedon 
pi-opcrty  ;  and  upon  his  paying  to  the  applicant,  for  the 
■/s  and  e.xpeuses  of  the  pro(;ee«llngs,  a  sum,  tixed  by  the 
rt  or  judge. 
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§  1446.  Wit liin  one  year  after  the  sale  of  real  pivifjer 
by  virtue  of  an  execution,  a  |)erHi>ii  specifletl  in  the  noxi.  s 
tion,  may  redeem  it,  by  paying  to  tlie  purchaser,  his  extrculx 
administrutor,  or  assiurnee,  or  to  the  sheriff  who  made  the  sa 
for  llie  use  of  the  person  so  eulitleii  thereto,  the  sum  of  moo 
which  wiis  paid  uixni  the  sale,  with  int^resl  from  the  ticoej 
the  sale,  at  the  rate  of  ten  per  centum  a  year. 

§  1447.  The  redemption  spceified  in  the  last  section,  1 
be  made,  either  by  the  jiul'iiiiejit  debtor,  whose  ri)i;ht  aQ 
title  Here  sold,  or'l>y  his  "lieir,  devisee  or  grantee,  who  has  I 
quired,  by  iidu'rilunce,  devise,  deed,  sale,  by  \'irtueor  ii  mi)^ 
jTutre  or  of  an  execution,  ur  by  anv  other  means,  an  ubsolif 
title  to  the  properly  proposed  to  be  redeemed  ;  or,  in  aca 
speeiHed  in  section  one  thousand  four  hundred  and  fifty-€ig 
or  one  thousand  four  hundi-ed  and  tifty-uiue  of  this  uut,  to| 
portion  thereof. 

§  1448.  Upon  payment  being  made,  by  a  persoucntitl 
to  redeem  real   property,  us  prescribed  in  the   la.st  twos 
tious,   the  siile  of  the  property   redeemed,  and  the  eerf4l 
cat«K  of  the  wile  as  far  as  they  relate  Iheret'O,  t>e<.'ome  uuU  i 
void. 

§  1449.  Real  property,  sold  by  virtue  of  an  ezectitiO 
which  remaiii.s,  at  the  expiration  of  one  year  after  the  sal 
unredeemed  by  the  pei-soti  or  persons  entitled  to  redeem  it,  I 
prescribed  in  the  last  three  sections,  may  be  redeemed,  witj 
in  three  mouths  after  the  expiration  of  the  year,  by  tbecroi 
itors  specified,  and  upon  tlie  terms  and  in  the  musnerp^ 
scribed,  iu  the  fulluwiu^  sections  of  this  orticle. 

§  1450.  In  a  case  spec! fled  in  the  last  section,  a  cri 

having  iu  his  own  name,  or  us  executor,  udministrator,  I 
signee,  trustee,  or  otherwise,  a  judgment  rondored,  ot\ 
mortgapc  duly  recorded,  ut  any  time  before  the  expiratioii( 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien  up 
the  real  property  sold,  may  redeem  thut  property,  by  pnyii 
the  sum  of  money,  which  was  paid  upon  t lie  sale  thereof,  wj 
interest  at  the  rate  of  .seven  jicr  centum  a  year  from  the  tt| 
of  the  sale,  and  executing  a  certilicate  of  suti&faction,  asj 
scribed  in  section  one  tbousand  four  hundred  and  sixty  I 
of  this  act. 

§  1451.  'Wnicre  a  crwlitor  has  redeemed  real  pro|>cr1y,j 

grcscribed  in  the  last  section,  any  other  credibir,  wlio  mif 
Bve  redeemed  it  from  the  purchaser,  as  therein   preJicribi 
may  redeem  it  from  the  first  redeeming  creditor,  as  follow 

1.  He  must  reimhurse  to  the  first  redeeming-  creditor,] 
executor,  administrat-or,  or  assignee,  the  sum  paid  by  him 
redeem  the  property,  with  interest  at  the  rate  of  seven  | 
centum  a  year,  tiMin  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating 
bts  judsment  or  mortgage,  in  like  manner  as  the  first  redefl 
ing  creditor  was  re<iuired  to  do. 

i.  If  the  judpnciit  or  mortgage,  by  virtue  of  which  the  I 


creditor  redeemed,  is  prior  to  the  ludgiiient  or  morti 
1heseoi>nd  creditor,  theseconrl  creilit*>r  must  also  pa, 
first  credit<ir,  the  sum  specified  in  the   certificate  of  sati 
tion,  execiit-ed  by  him  upon  his  redemption,  with   inter 
the  rate  of  seven  jut  centum  a  .year,  from  the  time  of  hl» I 
demptiou  ;  unless  the  first  redeeJiiinK  creditor's  judgmoot 
mortgage  had  ceused,  when  be  redeemed,  to  bcaheQasiig^' 


-1457 


FROM  BXECUnOX. 


lod  rcdcctning  creditor  ;  in  which  case,  tiie  luttvi 
'  any  purt  vl  ihv  suui,  spevitinl  iu  the  certificate. 


152.  V' 

grmcnt  •  ■ 

wit' 
of 

■     Ct'liUUilM"      nT      ■ 

or  fn)m  any  >■; 
le  v«uld  h:n  1'  i" 
hud  not  \kvu  vx 


'- first  redeem- 

:       ^  _  lie  fomner  re- 

Utv-  auui,  specilic'd  iu  ilie  lalter*s  certf- 

the    latter  inuy.    without    excciitinj; 

■•:iii-f  I '•■ 'n.     :_-iiii   rodoem  from  tiie 

—   I  I   I  ;    ■   i  '  _  iTi-ditor,  in  a  case, 

■  i.  .  N- 1  !••  1  :  .  I     i>i-in,  if  his  drst  wr- 

.■uUi-l  ;  aud  he  ha>^  the  tiuno   rights, 


spcct  to  uiiy  creditor  redeeming  fnjin  him,  us  if  bis 
-titleulc  hud  beeu  uxecut-ett,  wheji  he  tuude  bin  second 

itioo. 

153.  A  third  or  other  creditor,  who  might  hare  re- 
I,  aa  prescribed  in  the  lust  fuur  sectiotis,  miiy  redeem 
lesecoud  or  anj'  other  creditor,  who  has  redeemed,  in 
itier,  aud  upuu  the  teriuik  aud  conditions,  prescribed  iu 
two  sectious. 

t54.  A  creditor,  who  might  have  redeemed  wiUiin 
goonths  ufter  the  s^ule,  as  prescribed  iti  the  liist  four 
L  may  retlecm  fruin  any  other  redeeming  creditor, 
n  the  fifteen  uiontliii  have  ehipsed  ;  provided,  that  he 
leeuis  within  tweuty-Iour  hours  after  the  last  previous 
'tiou. 

t65.  A  redemption,  made  by  a  creditor,  on  or  after 
day  of  the  nfteea  in<inth:>,  must  be  made  at  the  shet^ 
36  of  the  county.  The  sheriff,  or  his  uiuier-sherifT,  or  a 
-^einff,  in  his  behalf,  must  attend  iit  the  ^lieritTs  ofDce, 
1  purpose,  on  the  last  day  of  the  fifteen  months,  and  on 
.y  tbej-etuter,  in  which  a  retleinpLion  can  bo  made,  dur- 
tiuie  when  the  sherilTs  offlee  is  reouiied  by  law  to  be 
en.  In  tlie  absence  of  the  sheriff,  tlie  reUeiiiption  may 
e,  by  paying  the  uecessarv  money,  aud  delivering  Uiie 
ry  papci"s,  to  the  under-sheriff,  or  to  any  deputy-slier- 
lent  at  the  sherifTs  office.  If  the  t«m»  of  office  of  the 
who  made  the  side,  has  expired,  and  he,  or  his  under- 
or  »  deputy-sheriff  uuthorizi^l,  in  liis  behalf,  to  t^ceive 
essury  money  and  the  ii('ec'.s.sary  papei-s,  is  not  prejsent, 
ley  may  bo  paid,  and  the  papei-s  may  be  delivered,  to 
-iff  then  in  otBce,  or  to  the  under-sheriff  or  a  deputy- 
>f  the  latter. 

t56.  If  the  purchaser,  at  the  execution  sale,  of  prop' 
hich  can  be  redeemed  by  a  creditor,  as  presiet'ibed  Iu 
icle,  is  alsij  u  creditor  of  the  jiidgmeut  debtor,  and  as 
uld  redeem  fruiii  a  purchaser,  or  a  reileeining  credlVor, 
avail  himself  of  his  judgment  or  mortgage,  to  redeem 
ly  other  redeeming  creditor. 

157.  Tlie  judgment  creditor,  by  virtue  of  whcwe  exe- 
•eal  property  b;is  bet-n  sold,  cannot  avail  himself  of 
gment,  ii]win  whiek  the  execution  was  issued,  to  re- 
:ie  pmpert  V  5  nt>r,  eXLviit  as  otherwise  specially  pre- 

in  this  II  rtlcle,  can  a  creditor,  who  has  once  redeemed, 
mself  of  llip  same  judgment  or  mortgage,  to  redeem 

But  if  either  has  aiioiher  jiidgmeiit  or  mortgage, 
urould  entitle  him  to   redeem,  he   may   avail  himself 

for  thai  purjHwe,  in  I  he  same  majiuer  and  ou  the  same 
as  aiiv  other  creditor. 
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§   1468.  'U'lii'ii' !i  (KTMHi,  who  hasa<i  uljsoluftf  (itlc  to,  oiii 
jmlf{UR'iit  III'  iii(iftp!«!;i",  wliioli  is  a  lien  ii|)iiii,  u  disliin't  j>arop| 
onLy  ultlic  ival  priiijeily.  sold  by  virtue  of  uii  ex'"''"'"" 
wiHilil  be  aivthorized,  oy  tiiis  article,  to  I'eilccin  the  pi  ■ 
if  liis  title  or   lion  ejctenrletl  to  the  whole,  he  niuy  i' 
from  11  piirtlia-s(.'c-,  the  entire  pi-opfrty  sold,  or  from   ^t 
redc'L'iuiuti  freclitur,  Iho  entire  jtroDorty   redi't'iued   1" 
creditor;  fX(."ei>t  thiit  if  lii^f  title  or  lieu  extends  to  ti  il; 
])arcel  only  <i(  oiio  or  more  purts  of  the  projjorty,  wliich  w  i-ie 
separalely  sold,  he  ciiii  reoeem,  from  a  purebttser,  only  tin- 
part  or  parts  (bus  sepurutely  sold,  iu  whioh  bia  ilistiuel  par- 
cel ia  included. 

§  1459.  Whei-e  two  or  more  ix?rsoTis  own  undivided 
shares,  !ls  joint  toimiits,  or  as  tenants  ia  coiniiioii,  in  real 
property,  sold  by  virtue  of  an  execution,  or  in  a  distinct  par- 
cel thereof,  which  lias  been  separately  sold;  e!u?li  of  I  hem 
may  i"cdeem,  frnin  the  purchaser,  as  preserit>cd  in  .secli'Mi- 
one  thoU!4aiid  four  hundred  and  forty-six  and  ime  thinisiini 
four  hiiiidri'd  and  forty-seven  of  thisaet,  the  Khare  or  iiii  ■' 
beloiijting  to  liiiti,  by  paying  a  part  of  the  purehuse  in'  .  ' 
bid  for  the  properly,  or  for  that  distinet  pareel  thereof,  In  .ii 
lug  the  same  pmiMirtion  to  the  whole  as  the  share  of  ititert^t 
pniposed  to  b(!  redeeiiii'd,  beat's  to  the  pro|K>rly,  or  diKtinci 
pareel  nepanitely  soUl,  iff  whicli  it  is  a  part ;  tojjether  Willi 
interest  on  the  sum  so  paid,  from  the  time  of  the  «ile,  ut  the 
rate  of  ten  per  eentum  a  year. 

^  1460,  Whore  the  Judj^nent  or  inortgag:e  of  a  creditnt, 
entitled  to  redeem,  is  a  lien  upon  an  undivided  share,  s|)epi- 
fled  in  the  bust  scctioti,  hn  inuy  redeem,  from  ii  piireliascr. 
that  undivided  share,  by  payint;  biin  the  sjune  proportioimt 
the  purchase  money,  wliicli  tlie  owner  must  have  jjnid  1"  rf- 
deem  it,  as  prescrilwd  in  the  lust  section  ;  or  ho  may  reilf-ciii. 
friiin  a  prior  redeeming  creditor,  the  entire  properly  redeem- 
ed by  the  latter,  with  like  ell'eet  ami  in  the  sume  manner  u&il 
his  lien  atlaelied  lo  the  whole. 

§  1461.  The  sherilT,  the  purchaser,  the  judsnieiit    i  i><1i- 
tor  or  a   rcdeeiniuii  ei-editor,  cannot,  by  bis   ajireeini  ii    ■ 
other  net,  in  any  niiiniier  impair  or  prejudice  the  right  <ii  aio 
other  per.son  to  redeem,  as  prescribed  in  litis  aj-licle. 

g  1463.  The  money  i-eqiiired  to  be  pai<l  by  a  creditor,  in 
order  to  effect.  II  reileniption  of  reul  property.  «,s  pre.vei  il '  •! 
ill  this  article,  may  Ixi  paid  to  the  purchaser  or  credit.'! 
whiim  the  pro|R>rl'y  is  to  be  redeemed,  his  executor,  adui;ii!- 
tinitor or  assignee;  orittnny  )x'  paiil,  for  the  use  of  the  |>er- 
bon  so  entitled  thereto,  to  the  sberilf  who  made  the  sale. 

§   1463.   The  certidcalc  of  satt.sfaction,  reipiireii   to  be 
t2!iN.T. 322.   GXeeiiled  by  a  creditor,  in   order  to  effect  a   redemption  nf 
real  pro]>crty,  must  be  aekiiowlegetl  or  proved,  and  eertillefl, 
in  like  manner  ils  u  deed  to  be  recorded  in  the  county  ;  uiiist 
describe,  with  reasonable  certainty,  the  jud(nuent  or  mni't- 
fjuge  Under  which  be  redeems,  and  specify  the  sum  duo  •! 
ujxin  ;  unci  must  state,  that,  the  redemption  satisfies  tlit- 
ment  or  iiiortjia^e,  ill  full,  or  to  a  speeilled  amoiiut.     Ir- 
be  filed  in  the  county  clerk's  olHee,  at  or  before  the  tiim  v.  lieu 
the  money  is  paid  to  effect  ihi-  redemption,  unless  the  iiK'Ucy 
is  paid  t^i  t  ho  slieritT  ;  in  wlliclicase,  the  oertilleute  imisl  jdi 
l>e  delivei'e<l,  at  I  lie  time  of  (he   piivmoilt.  to  the  sherilT.  wbo 
must  lilo  it  in  Hie  eoimly  clerk's  otflce,  as  presi-rilwd  in  sccUM 
pne  tliousaikd  four  InuulreU  and  sixty-seven  of  this  net. 
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eoBQtr  cJerk,  immediately  after  Ibe  extxrut  ion  and  r«- 

trdin^of  titc  deed,  innsl  ent(>r  iu  his  duold't,  llic  HiitiMrao 
DO,  or  ptu^iul  satisfaction,  of  a  judtrriieiit  KtHX-illod  in  u  cer- 
Scat«  so  fiiod,  iis  rcquirod  by  Juw,  wbeii  a  judgment  \a 
')l\ectt»l,  by  virtue  of  an  execution.  If  a  mort^rn-ge,  Ki>ecifled 
1  the  cerliflcate,  is  recorded  in  his  ofliee,  he  nmstcaiieel  iind 
llbK'harg'c  the  mortgiifre  of  rei-onl,  if  il  is  .sulislled  by  the  cor- 
IUcat«  ;  or,  if  it  is  <>nly  j)sirliiilly  sutisiifil,  lie  iiiuKt  make  a 
■inute  of  the  piirtini  Biidsfuetion,  ujxju  the  reeord  thereof, 
f  the  pn>i>erty  n)ort}]pi.ged  is  situiitcd  in  u  roimty,  in  which 
here  is  a  ref^ister,  the  county  clerk  must  transmit  a  certided 
cpy  of  the  eeitinciito  t^)  the  re^rister,  who  must,  in  like  maa- 
ler,  cancel  and  diseharfre  the  mortgage  of  reeord,  or  make  a 
liinut«ofthe  partial  Batisfaction  thereof.  The  clerk's  and 
legist«r's  fees,  for  performing  the  services  specilled  in  this 
action,  must  be  paid  by  the  sheriff:  wlio  may  retjuirc  the 
icrK>n  entitled  to  n  deed  to  pay  him  the  umouat  thereof,  be • 
ore  the  deed  is  delivered. 

§  1404.  In  order  to  entitle  a  creditor  by  judgment  to  re- 
deem real  property,  lus  prescribed  in  this  article,  lie  must, 
When  he  redeems,  file  iu  the  c^muty  clerk's  u (flee,  or  deliver 
to  the  sherifl,  u:iLbe  ca:3e  requires,  the  following  evidence  of 
Ub  right : 

I.  A  copy  of  the  docket  of  the  judgment,  nnder  which  he 
El!uni.sthe  right  to  redeem,  duly  ccrtiBed  by  tJie  county  clerk. 

i  Kuch  iissignment  of  the  judgmout,  whicli  is  necessary  to 
(stublish  his  right.  An  ossigiitiient  an  Jlled  oi'  delivered  inust 
INJ  acknowledged  or  proved,  and  certilled,  in  like  manner  us 
I  deed  to  be  recorded,  or  tiie  execution  thereof  must  ba 
Wved,  by  the  affiilavib  of  the  creditor,  or  of  a  witness  Ihere- 
p;  unless  it  has  been  filed,  uud  entered,  as  prescribed  in 
Iticle  third  of  title  first  of  cha])ter  eleventh  of  this  wet,  In 
rhich  case,  a  certilled  copy  thireuf  must  be  liltid  or  delivered. 

3.  An  affldftvit,  made  riy  him,  or  his  attorney  or  agent, 
tating  triily  the  sum  remaining  unpaid  on  the  judgment,  at 
be  time  of  claiming  the  right  to  redeem. 

§  1485.  In  order  to  entitle  a  creditor  by  tunrtgage  to  re- 
eem  real  property,  as  prescriljcd  in  tliis'  article,  he  must, 
'hen  he  redeems,  llle  in  t^e  ct>iiiity  clerk's  office,  or  deliver 
J  the  sheriff,  the  following  evidence  of  his  right : 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  righk 
i  redeem,  duly  certified  by  the  clerk  or  register  of  the 
lunty. 

'2,  Each  assignment  of  the  mortgage,  which  is  tieces-sarv  to 
it.ablish  his  right,  acknowledged  or  proved,  and  certifletf,  as 
fesoril)ed  in  the  last  .section  for  an  a.>wignmeiit  of  ajudg- 
ent,  uidess  it  has  been  recorded ;  in  which  case  a  certified 
my  of  the  recurd  must  be  fifed  or  delivered. 
8.  An  affidavit,  made  by  him,  or  by  hisiittj>rney  or  agent, 
Iktiug'  truly  the  sum  remaining  unpaid  on  the  mortgage,  at 
e  time  of  claiming  the  right  to  redeem. 

P  1466.  In  either  of  the  oases  specified  in  the  last  two 
jtions,  if  the  person,  proposing  to  redeem,  claims  to  be  en- 
Jed  so  to  do,  l)y  reason  of  bis  being  nn  executor  or  udminis- 
itor  of  a  person,  who,  if  living,  would  be  entitled  tii  redeem, 
I  ITlusI  tile  or  deliver,  with  the  other  papers  therein  pre- 
pibe<l,  a  eertideil  copy  or  a  sworn  cojiy  ot  his  letters  testa- 
entary,  or  letters  of  ndministratiou. 
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§  1467.  The  sheriff  to  whom  one  or  more  papers,  sp 
fled  in  the  hist  four  sections,  are  delivered,  must  Keep  tlie 
open,  at  nil  reusonable  times  during  the  period  Bllowed  fd 
reilemplion,  to  the  inspection  of  all  persons  interested.    He 
must  liuve  uU  Ibuse  jMipers  nt  the  sheriff's  oflBee,  at  the  times 
when  he  is  retjiiired  to  attend  thereat,  for  the  pui-pose  of  en- 
abling creditors  to   redeem,  as  prescribed  by   liiw ;  and  be 
must  flle  tliein  in  tho  coiuitv  clerk's  office,  within  three  da 
after  the  execution  of  the  deed. 

/  g  1468.  A  redemption  by  a  creditor  is  effected, 
when  he  bus  piiid  till  the  money  retjuired  to  be  paid,  and  HleH 
or  delivered  uU  the  papers,  required  to  be  filed  or  delivered, 
as  prescribed  in  this  article  ;  and  a  waiver  of  any  of  thoNe  re- 
quireinents  is  void,  as  atcaiust  a  person  who  is  entitled  suJjse- 
queiitiy  to  redeem.  Where  a  redemption  is  thus  effected,  it 
vests  in  the  redeeming  cretUtor  all  the  right,  title  and  interest, 
which  the  purchaser  acquired  by  the  sale. 

§  1460.  Where  a  redemption  is  made,  as  prescribe*!  in 
this  article,  the  officer  or  other  person,   to   whom  money  i* 
paid,  or  a  puper  is  delivered,  for  tue  purpose  of   effecting  U' 
redemption,  must  execute  and  deliver,  to  the  person  puyf' 
the  money  or  dcliveriiiij  the  paper,  a  certiticate,  stating 
the  fuels  which  tran3]jircd  before  liim,  with  respect  to  the 
dcmption. 

§  1470.  Rueh  ft  certtflcate  may  be  aoknowedgc<l  or  pro^ 
ed,  and  cerlilied.  in  like  nianner  as  a  deed  Ui  be  recorded  io 
the  eouiity  where  the  pi'oi>erty  is  situatofL  The  recording 
thereof,  in  the  otllco  of  the  elerk  or  register  of  that  county,  iO 
the  bool{  for  recording  deeds,  has  the  same  effect,  as  agaiixt 
subse<iuent  purehusei's  and  iucunibrancers,  aa  the  reoording 
of  a  coaveyance, 

8  1471.  [.4m'(f  1S86.]    Immediately  after  the   expiration 
i  of  fifteen  months  from  the  time  of  sale,  except  where  a  re- 
demption has  been  nmdoon  the  last  day  of  the  fifteen  montl 
and,  in  that  case,  immediately  after  the  eipinition  of  twen 
four  hours  from  the  last  redemption,  the  sheriff  who  made  1 
Bale  must  execute  the  proper  deed  or  deeds  in  order   to  o 
'  vey  to  the  person  or  jtersons  entitled  thereto  the  part  or  pa 
of  the  property  sold,  which  have  not  been  redeemed  by  i 
IjudfTinent  debtor,  his  heir,  devisee  or  ussij^nee.     The  de 
I  convi'ys  to  the  {{nititee  therein  the  right,  title  and  inter 
•  wiiich   was  Bold  by  the  sheriff.     After  the  same  shall  ha 
[been  recorded  for  twenty  years  in  the  county  where  Iho 
•estate  issituat«d,  it  shall  be  presumptive  evidence  of  tie  fo 
therein  statcil. 

§  1472.  If  any  part  of  the  property  remaimi  unred* 
,  by  a  creditor,  it  must  be  conveyed,  by  the  sheriff,  to  t" 
tcna-ser  ujx>n  the  sale,  except  wJicre  tlie  certiflcate  of  s 
been  assigned  ;  in  which  case,  it  must  be  couvevcd  to  the  I 
assignee.     Any  part  or  purl sof  the  property  sold,  which  1 
been  rendered*  by  a  creditor,muHt  l)e conveyed  bv  lh»>«he 
to  the  last  redeeiuinj;  crcdil-or,  except  where  he  ' 
the  certificate  of  redemption,  or  has  execuleil   ;. 
sigiunent  of  his  right,  title,  and  interest  in  the  j 
,  deemc<l  by  him  ;  iu  which  case,  it  must  be  coavuyu'd  to  I 
I  lost  assignee. 

'SoinorlginiU, 
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g  1473-  Wbere  a  jjersoti,  entitled  to  n  dcod,  dios  before 
p  rlrlivprr  fvf  ihp  <1e<»(l,  th»^  «h«Ti(T  must  exo<,nit»>  uiirl  deliver 
ifi  ;  '  '■  "  *.'-.itor.    Tbo  ;      '■.- w 

i  !ie  use  of  'ir 

Li  .   .  .   ■   ■  , ,.  I  ■  ■  _  •  lie   dower   <':  w, 

|f  lliere  is  one ;  but.  il  may  bo  imld,  in  ;i  pri>|xT  cu-m,  f^ir  the 
Hyment  of  his  debts,  in  the  aaine  manner  as  Innd,  whereof  be 
lied  seized. 

§  1474.  Bofor©  (uj  assignee,  or  bis  executor  or  a^miniii- 
butor,  is  enlitJfd  to  a  dee<l,  a»  jjresoribcd  in  the  liuit  two 
•reUonR,  each  a-sMik'ninent,  undi-r  which  the  deed  is  claimed, 
must  be  ackiiiiwleajiod  or  proved,  and  eertilk'd,  iu  like  man- 
ner OS  a  deed  to  be  reconled  in  the  ci>iinty  where  the  property 
ia  situated,  und  must  be  filed  iu  the  office  of  the  clerk  of  that 
county. 

S  1475.  "WTiere  a  sheriff  dies,  Ls  removed  from  office,  or 
becomes  otherwise  dtw^uulifled  to  act,  at  any  time  after  mak- 
bf  a  sale  of  real  properly,  by  virtue  of  an  execution,  the 
Hjnerty.  or  a  distinct  parcel  thereof,  may  be  redeemed,  by 
f^wg  the  necessary  niotiey,  and  dchvering  the  necessary 
papers,  to  biii  under-sherifT,  who  must  also  execute  and  de- 
Iver  the  proi>er  de<*d  or  deeds  of  property,  not  re<leemed  by 
the  jud^neut  debtor,  bis  heir,  devi»ee,  or  grantee.  If  the 
nudcr-.slierilT  also  dies,  is  remove<i  from  office,  or  becomes 
otherwise  disqu;i lifted  to  act,  the  property  may  be  re<leemed, 
^y  pas^ng  'he  necessary  money,  nn<l  dehverini;  the  necessary 
Jnpera,  to  the  sheriff's  successor  in  "fllee,  who  must  also  exe- 
eotfl  and  deliver  the  projier  deed  or  deeds.  The  under- 
■hvriff  or  the  sherilTs  successor,  as  tbc  case  requires,  possesses 
fcU  the  powers,  and  is  subject  to  all  the.  duties  and  liabilities 
of  the  sheriff  who  made  the  sale,  touchinj;  the  re<lemption 
»nd  conveyance  of  property  sold,  and  the  priKX'edini;s  rela- 
Ung  theret"^  ;  and  each  provision  of  law,  regulating  those  pro- 
eewlings,  and  applicable  to  the  sheriff  who  made  the  sale,  is 
Bpplica'bie  I o  his  under-sheriff  or  successor.  This  section  ap- 
plies where  a  sale  was  made,  either  before  or  after  this  act 
akes  effect. 

§  1476  WTiere  real  property  is  sold,  by  virtue  of  an 
BJcecution,  bv  the  under-sheriff,  or  a  deputy-sheriff,  in  behalf 
of  the  sheritf,  money  required  to  be  paid,  or  a  pujicr  retjuired 
\X>  he  delivered,  to  the  sheriff,  in  order  to  effect  a  redemptiou, 
s  proscrilx'd  in  iliis  article,  at  any  time  before  the  lust  tlay  of 
■  e  flfteeu  months  ironi  the  time  of  the  sale,  may  Ive  paid  or 
>livered,  either  to  the  sheriff,  or  to  the  under-sheriff  or 
teputy-sheriff,  who  made  the  sale. 

^  1477.  Where  real  property  is  sold,  by  virtue  of  an  exe- 
ation,  by  a  person  specially  appointed  by  "the  court^  as  pre- 
cribed  in  section  one  thoiisiiTid  three'  hurulred  and  sixty-two 
tar  section  one  thousand  three  hundred  and  eio^lily-eight  of 
ibis  act,  it  may  be  re<lepintH!,  as  prescribed  in  this  article,  as 
^it  had  been  sold  by  the  sheriff,  except  as  follows  : 
Tl.  Money,  renuired  to  be  paid,  or  a  paper,  required  tobcde- 
Itvered,  to"  tho  shcrilT,  in  order  to  effect  a  rodemption,  as  pre- 
jeribed  in  this  ai-tic1e,  at  any  time  before  the  Inst  dnv  of  the 
Bfteeu  months  from  the  tiine  nf  the  sale,  must  be  paicl  to  the 
Sttlcer  who  lliado  the  sale;  luili?.'*  the  person  eii(itl«5  to  re- 
leem,  his  agent  or  attorney,  llleswilh  tlic  clerk  of  the  county, 
ritb  the  paper  or  papers  required  to  be  filed,  or  Ut  be  deliV- 
ed  to  the  sheriff,  for  the  ]iiirjK)se  of  effecting  the   redemj)- 


^3aa?i 
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tlon,  hln  nffldiivit,  ti)  (hf  olTt'ot,  Ihut  the  officer  is  dt^nd  ; 
hiiH  lifuti  ri'iiiuvi^l ;  itr,  wlioro  hn  is  u  ourcxier,  tbut  he  is; 
l(in(.'iT  ill  !>\\\n- ;  or  tliat  tiftt-r  ililJKcnt  search,  (be  nffiiint 
Ih'1-ii  iiiuilik'  !■>  lliitl  iiiiii  wKlilii  thi'  county  ;  in  which  case,  I 
iimin'i'  limy  lio  ]i;iiil  iiilo  ooiiit,  liy  puj-inp  it  to  the  eoun 
tri'usun-i',  til  llto  (Tivlit,  «if  tlu"  L'iiusi',  with  like  cffpct,  as  wk' 
ll  is  iiiiiil  tu  llu-  hhi-riir,  nlliT  u  suir  by  thi-  lutltT. 

-'.  I'ln' |>i(iviKiiiiis  uC  st'iliim  ciiii'  IIioiisiiikI  I'lnir  hundred  1 
firiy-lhe  iif  IliiM  uft,  iilt|>i,V  to  ii.  i'i'ili>iii|ilii>ii,  iiptm  a  sale  tatt 
as  ]ir''HC"rilii'il  iu  fliis  si'rtinn  ;  iui<)   llio  ddlcor,  who  soldi 

) iifi'l  v,  tiiiisl,  iiKi'inl,  lis  till-  shi'iilT  i«i  tbrri-iii  renuired  tol 

((•ml,  ■  tr  hv  is  imt  |)i-i-sfiil,  tbi- rL'ii»-iii|>lj()ii  may   bo  cffectc 
iiK  jirtwribi'il  in  tlial.  wclioii,  for  iv<lciiijilicin  in  a  case,  wli 
tbt>  term  of  ottico  of  the  shcrilf,  who  umdo  the  sale,  bos  i 
pi  ivd. 

SJ  1478.  It,  wlit-n  tbo  j)ori(Kl  for  nMloinption  expires,  a 
'.CdrmiiT,  or  a  piTsoii  spi-cially  api>oint.t'd  by  the  court,  wlio 
I  has  sold  nvit  jiropiTly,  liy  virtue  of  iin  execution,  is  deiid,  or 
[bus  bei'ii  ii'iiiovt'd,  «ir,  in  (tie  case  of  a  coroner,  if  he  is  no 
floii;;<.T  ill  olliro,  tliu  court  miisf,  upon  the  application  of  a  per- 

Bwi  entitled  to  a  deed,  appuiut  a  pt'rsou,  to  execute  the  uea^ 

aocordiug^ly. 

ARTICLE  FOURTH. 

REHEDIX8   FOR    FA.nAIRlt    OF  TlTIJ!  TCI  REAL  PEOPXSTT 

AXD  TO  K."JIITJHC'K  Cor<TIUBUT10!f. 
I  J47I).  Wlion  evicuxl   jiiirolinner 
ni«y  recover  purulinne- 
monvy. 
Xiaa.  Rome'ly  nfJurlKinentoro- 
dlioT  tluTenjion. 
Uai.  IJontrjbntlna         iMStweon 
ownem   of  tchI    pro|>- 
orly. 
USi,  M.;  wlmn  purl   owner  ro- 

P  1479.  Tlio  purchaser  of  real  property,  sold  by  virtue 
of  nn  oxei'ulioii,  bis  heir,  devisee,  granlee,  or  nssij:-nee,  whoi* 
evieled  from  (be  ]H>ssess4on  liieieof,  or  iicfaiiist  whmn  Jiid[^ 
'meat  isreudiied,  in  an  uetinn  to  recovei- the  siiuie,  may  re- 
cover the  puivliUHe-money,  with  interest,  from  the  person  for 
Vliose  lii'nelll  t  lio  property  was  sold,  where  the  judt,'uu>iit  wn» 
reiidercil,  or  tliti  eviction  occurred,  in  conseqence.  cither  ; 

I.  ur  any  irre-^ularity  iu  the  prixHsedings  coiieeraiug  Uie 
sale  ;  or 

a.  Of  the  judijment,  upon  which  the  execution  was  iMued 
beiiti;  vacated  or  roversetl,  or  set  aside  for  irregularity,  or 
eri-or  in  fact. 

§  1480.  ^V'here  final  judgment  is  rendered,  a^ruimit  the 
defendiuil .  in  nn  action  speeilled  in  subdivision  first  of  the  lust 
Bcctton,  flic  jiui";uieiil,  by  virtue  of  which  the  sale  was  niuUi'-, 
remaius,  in  his  liivor,  valid  and  cfTectual  a^aiiLst  the  judg- 
ment deblor  therein,  his  executor,  administrator,  heir  or  de- 
visee, for  the  purpose  of  collecliup  the  sum  pui<l  ou  the  sale, 
Vith  interest.  He  mav  accordin>;ly  have  a  further  e\.:.>ilieO 
Uixin  that  jndpnent ;  but  the  execution  does  no 


depmn. 

us:).  Order  of  oontribiition.1 
mH.  Coiilribiition,     how 

fore»>(i   by  mcRns  ofj 

iKiii'l  jndtitnicnt. 
I48>V  Ri-uiii!>ili«8    to    pn 

tno  lien. 
1486.  Entry    upon  the  do 


I  raaser  in  koi-«1  faith,  or  nn  inciinihrancer  by  m^  ■' 
ineut  or  otherwise,  whoso  title  or  whose  incuiubi  .i..v 
before  the  actual  levy  thereof. 

g  1481.  AVhere  I  he  real  property  of  two  or  more  ] 


iieii 


14B8.  TTbrrp  hii  iicliiui  I . 
■ctions.  the  in'uI  j>p>|ii 

J  order  : 

_  ■  ft  oooipriinnt  dilTi'i'i'iil  uiidlvlili'il  nhn 

i'kaftbleuiBUt.'Cctwioii,  <'<>iiiini'iit>iiif{  with  I  in  |i<<illi.ti  IhmI'  i<4tH< 

If  it  comprised  diffeioiit  imillv  litil  lIimi. 

,  which  huve  iK-on  »ol<l   l.> '         ' 

tboy   uro  litiMe  in  wn-' 

OTtMO  s.>I<l  untliT  111"  Itutt I  ^ 

^^i.  If  it  ci>in|)ris<-s  dilturpiil  mh' 
_JMis,  some  of  whii'li  Iiiivp  Ixwii 
iebtor.  aud  smite  of  wliirli  l>iiv> 
toorecxecutitms,  they  ari<  nsi. 
according  to  tlie  order  pri'm.  ril« 
tiviaioas  of  this  sectioa. 

§  14S4.    For   the   |>iirpii«<i   of   nnf   r    ■ 
Broscribed  ill  llio  lii.il.   wclioii,  lli<'   ■ 
sbrought,  muy,  »»''  '"  "  I'""!"''  """ 
BfftoiJso  the  oriKi""'  judniiKiit,  iind  1-.  ■ 
'ikio  issued  thereniK.ii,  oiil,  of  iiii.v  rfiil  t>i<. 
lien  thereof,  the  sum   xvlii.li  mitflil.   U>  !»• 
property.     For  iIkh  imriioHo  H"'  in-ii  of  lli. 
upon  tliut  real  |)n>|"-rty  wli.;ii  jTi-wrvrd,   . 
oSfsection,  c.i.liiiues.  r<,r  llii- U-ri..  |.r..».  , 
lhousundt.>voh.in.lr.-d  ;...<   Iirty-|...u  ..,1,1 
hundred  und  ftfty-Uve  ..f  lii^v  i.c,   o  Ui.'  ,. 

Wliirh  oULdit  to  b«   »>  ciiiitril>iitr<l,  li<itwilli(il.ui.aiiii4   IJio  («»«. 
incnt  mude  by  the  party  «i-.-kii.g  uonlnbution.      ^     . 


lets  01    Lll^^  ^^' •'    ,  V'         I  .         •'     '        •■If, 

■entv  duv«  iiflorlbi-  imyiiieut,  for  which  c'.,iilril,ot|..ei 

i    an  wJYldiivit.  in   Jx'liair  of  (he   iiormm   si^-ki  i.-vd, 

'  <,i„n  [Hticli  »"^1   '"*  "^'""n   to  «'!^   thr  judt'iniiil  f..r 

nirBeinciit  thereof,  wit.li  u.  notice,  retiuirinp  tliei-l.Tk 

'.   '  .-:.,..  c»i..i'iflril  in  Ihp  TioTt  sj'nliim         IJiil  <l...  I 


ritbin  . 
i  claimed, 

tatintr  the 

':"n^i^^hrcJ:Jr!^'!^''^«^'>''"  t^^  «exi:;:,cu:!„.  liui  th-  li... 

■1  m^Drcserved,  a«  utraiost.  a  grantee  or  iiiortKu«.'e  i„  p,.H«| 
kiiii  <Sr  a  vuhiable  c-oti'^idpration,  without  uolice,  iiuif  l,e- 
bl^lhe  entries  are  act 


EXECUTION  AGAINST  THE  PERSON. 


f?  1486.  (In  (Uiiifr  tlio  uffldiivit.  tirid  rinticc,  tlie  clprk  i 
maUi>,  iiniiii  tlii>  rliH-kot  nf  11m  juilfjmoiiil ,  an  entry,  8tlilill!;( 
Hiiiii  iiuitl,  iiiKl   I  lisil.  llio  jti(lj.niii'at    is  (.'liiiiiiLMl   ti)  b<>  u  licai 
,  tliiil' iiiiKiiuit.     WliiTi' It,  IS  (ii'sircii  to  ]ir<"sprve  llie  lien,  iif 
propi^rt  V  Nitiialril  in  tiVV4>  or  iik<>i'<-  I'Diintios^  n  Hiinilur  uffldut 
niiu  iicKioo  nviiHiJHi  flli'il  tviiii,  iinil  ii  Hlinilar  enlry  made q 
tho  el(;rk  at  I'lich  L'uniily. 

TITLK  HI. 
ExecMtiuti  iiyiiiniil  thr  ]ieriion. 


I  1487.  In  whal  etuten  t^xtviitloh 

niiiy  bo  IttMUtsil  uKKltmi 

tlui  pnriifin. 

148M.  III.;  hkhIii^'I  n  womun. 

UH'.i.  WIiuii  i-xxouUiiii  HKnlnul 

iig'n|n<rty  niiiHl  lie  llmt 

Him.  sitiinltiuii'oiiH  pxr.i(>ullon8 
ui*l  iiKuwi'cl  iiKuitiNt 
]ir)3|Htriy  nu^l  iiornon. 

1491,  M.;    ttlifn      ili'lilur    hms 


Itneii  Inken. 
(  1402.  Now  dXLMMiitniimiijr  ijttae 

after  eioape. 
1409.  Itl-i    wlu'n     (lot)tor    diM 

chnrKeil  in  ex»ruii>iii, 
14ti4.  Id.;   wli«ii    nrudilor   dii^ 

<!lmrK<'i4     deblur    itn«e 

Hilriy  d«yM. 
I4<.)fi.  New  t'XC'cullon  nottobfj 

(^aforrod    nfcainitt 

proiierly  snld,  etc. 

'91,  ILti.    N,       ^  148Y.  [.\i}i\l  l.s71>.]     'Wliero  a  judimiont  can  be 
C.  7».  fiH'ciHH>y  I'xei'iUinn,  ii.s  iircsi-ribtHl  iii  section  one  thi>iis«iid' 

two  Imnilt'i'il  tinil  lortv  of  lliis  lu't,  uu  execution,  ua:uinsttbe 
IM-i'siiti  of  till'  jmltrnii'iU.  dclilor,  miiv  lic  issupd  tnereupnn, 
Hiiliji'i'l  (o  llio  o.iifi'|iliiiii  .s|)oi-ilii'il  ill  the  uoxl  sectiuii,  iu-eillier 
(4  tlip  fntlitwili;,'  I'li.si'M. 

t.  VVIiurc  l)ii<  |iliiiiiilirs  ri};ht  to  arretit  tho  dcfcndiuit j 
pi'ud.H  ii|>oii  tliL>  iiuliife  iif  tliti  itvUiim. 

SJ.  In  iiay  oIIut  inisi-,  wln'rcnn  ordor  of  nrreht  hus  Ix 
gi'iiuti'd  >uid  (.'Xvciiteil  in  llio  in-liou,  unil  if  it  wu»  exiKHit 
ttjjiiiijsl  tho  juiltiuioiit  dobU)r  v\  lure  il  lias  uot  bofii  vaouU 

§  1488.  [.ijdi'in.STiK]  Rut  iin  oxocution  ciinnot  be  issued 
a^raiiist  tlie  (M'ison  of  uvvoiniui,  unless  uu  order  of  arrest  ha* 
Ihh'ii  {fnuid'il  iiiiii  fxefiiteil  in  tin'  notion,  nnd  if  it,  wivsexeou- 
teU  uH^iiiiist  lliu  jiidpiient  delitor,  lius  not  been  vacatijd. 
SHnn,  133,  g  1489.  ITiilc'sw  the  judgrinont- debifir  is  nctuiilly  confinedi 
without  buvin^;  bemi  iidmilled  1o  the  lilK'rties  of  the  jnil,  by 
virtue  of  nil  exwiilion  uj;iiinst  bis  jierson,  issued  in  unnthef 
uflioii,  or  of  nil  order  of  nrresl  or  a  surrender  by  his  biiil,  in 
tho  same  tietiou,  uu  execution  n^niiist  bin  perwm  cnniiotba 
issued,  until  uu  execution  aguiust  his  property  has  been  re- 
tnriuHl,  ivIioUy  or  parlly  unsutisdcd.  It  he  is  a 'resident  nf  the 
Btute  the  execution  ajriiinst  hl.'<  I'rc'ix-rty  must  have  been 
issued  to  the  oouuty  where  he  resitlos.  * 

§  1490.  .■\n  execution  n>rninst  the  person  of  the  judgmont 
debtor  cuniiot  be  i.><sned,  witliout  leave  of  tho  court,  while  lut 
execution  Jipiinst  his  jiropcrty.  Issued  In  the  snnie  nctioa.  re- 
mains unroturued  ;  atul  un  execution  ng^niiist  his  property 
canuot  be  is.sued,  without  leave  of  the  court,  while  an  execu- 
tion agiunst  his  person,  issued  iu  the  sonie  action  remains  un- 
rcturucd. 

§  1491.  Where  a  judgrment  debtor  has  been  token,  and 
remnin.s  in  cust<idy,  by  virtue  of  an  execution  against  his  per- 
son, luiot  her  execution  cannot  be  issued,  in  the  same  arii'in, 
agHiln.st  his  person  or  hi8  pA.>perly,  except  iu  acase  six-cjully 
prescribed  by  law. 

J  1492.  If  a  judgment  debtor  escape^  after  having  been 
en,  by  viii.uo  of  ao  exeoutioB  against  nis  person,' be  nny 


AOAINSTTilKrKllHON.     HUi 

•(  mmnr  •xvvtitiim  UKHtiwI  \\\*  tHMwui ; 

■I  hvMoitvrty  muy  U<  ii«ti<<il,  mm  ir  i  Im 
«f  wfeiehw  WMiukcn,  hml  Ihth  ikIuuixiI, 
kMBtakvn 

•  judgment  Uebtot-,  mIki  Im*  ln>«<h  (iiki<ii 
~'  n  Kfpklniit  hiN  iNM-witi,  tlU'n  M  lull-  in 

»g«iuitt  hlN|ini|N<rl,v  niiiv  Ih<  iwutiil, 

ligr  virtue  of  whVli  lii<  wnm  liikcii,  hml 
'  hk  havlug  Ihh'ii  Uikni, 

.At  aiartinw  aftor  u  JiitlKiiiciil   ilfliim'  hini  in 

'r/Dgr  TirtUF  of    Ull«-Xrfllllnii  hhhIiikI    IiIh  |hi|' 
t0t  thirty  dRyM,  lh<<  JiiiIkIId'IiI    iii'iIIIih  mhiv 

ihcriff  Awriltvn  itolUv,  niiuiiiiii;  liim  tmiiM 
it  debu>r  fnuii  i*uii|<hI,v,  \<y  \u\Hf  i>r  ilii> 


tho  wliorilT  iiiiiHt  iliui'timci' ilii<  |iiil|i 
»  aotice,  anothor  cxt'ciitluii,  hchIhui  iiii<  |it<i>>i.ii 


i  debtor,  caniHit  Ih*  InmdmI  iijhmi  i|ii>  jii)lt<iiii'iil 

idixfaargv,  tlio  JiiiIuiihmiI  I'l'i'tlllin'  iimv  ■•llii'i»lsi> 

the  jadoment-,  as  if  tm<  i>xim<iiMiiii,    lioiii  wliirli  lii> 

ns  dndnrge^Iukd  bv«>n  n'tuniiMl,  vvllliiiiil  lilu  Ihm  Inc  licfii 


$  1486.  A  new  ezooutlon  ii^iiiiiHl.  |ii'ii|iciiy.  Ixum-il  in  n 
■ae  a|iecified  in  tho  lusl  twiiHt'otiuim,  niiiiiul.  Iii<  tnrKii'ivl 
iriiiiit  nn  intereet  inrvul  pmiMTlv.  Ini'liiilini!  ii  I'lmlli'l  iimiI, 
mdiwns  purchased,  in  pkhI  fiiiOi,  ri'ntn  ||ii>  |ii)|(!iiii'iil  il<'li 
tar,  after  the  recovery  of  the  Jii(l|iiiii<iil.  iijhiii   \Uiii'li  II  |m 

id;<H"whidb  wttBM>ld  l>y  virlii*' nr  uit  ffcciillini,  InhuoI 

I  a  pctfviaaa  or  subsfxiuoul  jiulKUictiU 
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ARTICLE  FIRST. 
Action  to  recover  Kkal.  Propkbtt. 


ITT.T. 

State  Rep. 

3S0, 


I  N.  Y. 

Bute  Bcp. 

Sft». 
29N.Y.  IfUl 


I  M06.  PlaiiiOfFinny  rtvuvordam- 

ageii  whh  the  lutid 
14B7.  Rents  mid  proflta  to  t>e  In- 

dniled  ia  dainiLgiis. 
1498.  MortgHRee  caiuiat   maln- 

Lnin  actiou. 
34S9.  Action  cannot   tie   main- 

tainert  for  dower. 
ISOO.  Separate  acUoii   by  joint 

tenant  or  tenant  in  com. 

mon. 

1601.  OranlM  of  iande  held  ad- 

versely  may    mulDtam 
Bclion. 

1602.  A|;ninet  wbom  action  lo  be 

Drought. 

1608.  Who  luuy  bs  joined  ae  6e- 

fendanlA, 
1B04.  When     action     may      lie 

brtinght    for    noii-jmy- 

ment  of  rent, 
IBOB.  Id.;  when  rl^htof  re  entry 

i»  reearvisd  for  want  of 

disrreee. 

1609.  Action    ajfalust    leiiaut ; 

whea  procowiloge  to  be 

etayetf. 
1607.  Id.  ;    atnoant    of  rent   In 

nrrear  to  b<j  titatcd    In 

jad^cut. 
160&,  1E09.   Id. ;   when   posaea- 

sion  to  be  rrotored   to 

dofendanr. 

1610.  Id.;  Dse  of  property,  when 

(set  off  neainHt  rent. 

ISll.  Prniiertycliiinieilln  nctlon; 
how  described  in  eom- 
plaint. 

I5la.  Motion  for  iita!ntjff'»  at- 
torney  to  produce  libi 


1513.  Order  tbcrenpon . 
I,'il4.  Kvidence  of  aathority. 
1.515.  When  nupter  lube  prorci 
I.MU,  Rule,  when  there  are  i" 

tinct  nccuiiants. 
1517.  The  last  Ketiiou  qualifla 
1M8.  When   plaintiff   may 

cover   Qgainat  one 

fendant,      inbjcct 

righta  of  olberg. 
1510.  Verdict,    etc.,    to 

nstaie     of     plointi 

estate. 
1590.  B.xpirHtion   of    plaintiS 

titic  before  trial. 
I.ISI.  Abatement  of  act ioD. 
I.'U2.  Anion  to  be  divided,  wba 

different     iiersona 

cecd  to  dlBerent 

cela. 
1633.  Id  ;   when   different 

eonB    sacceeiJ     to 

property    and  to   ron 

and  pfoflts 
ISM.  £lIoct  of  judg^iienC 

dered  after  trial  of  1 

of  fact. 

15?5.  New  tiial  may  begrftnUdll 
l.TJS.  l£llect    of    Judc;ment   t>r 

defanlt,  etc. 
1687.  Id.;   exception  in  cu«  oI 

disabiJily. 
1628.  The   la^t  three    wctio 

qn.ilifled. 
1521),  PofKcfision     not     to 

oliniigcd  by  vacating  < 

jndcnncnt,  except,  etc. 

1530.  Evidence  ou  new  trial. 

1531.  I>uiniiKc»  rocovcmUle;«Bt-l 
oS  by  defendant. 


aathority. 

g  1496.  In  an  action  lo  n-eover  real  property,  or  ' 
possession  thcrfof,  the  plaintiff  may  deinanil  in  hia  con 
pluint,  and  in  a  proper  case  recovur,  damages  for  wiUibok 
ing  tlie  property. 

§  1497.  Tlioine  damagi'S  include  tlic  rents  and  profltsof' 
tlie  ralue  of  the  uac  and  owHjiation  of  the  projierty,  where 
either  can  legally  be  ruuovorud  by  llie  plaintiff. 

^  1498.  A  mortgagee,  or  ]iia  designee  or  other  rcpreseob 
live,  cannot    maintain    such   an    action,   to  recover 
mortgaged  premises. 

§  1499.   Such  an    action    cannot  be    maintained,  te"* 
A  case  where  an  action  fur  dower  may  he  maiutaiuaj,  M 
prescribed  in  artiile  third  of  tins  title. 

g  1600.  Where  two  or  more  persons  are  entitled  to  ill* 
possession  of  real  property,  as  joint  tenants  or  leuants  in  , 
common,  one  or  muTeof  tliem  may  maintain  such  an  action 
to  recover  liis  or  their  undivided'sbares  in  the  property,  i 


|i99i-isai 


XJBCTMEN'T. 


n  Ai>b.  a. 

11!  M.  Ill 
VI  NY.  349, 
4N  V   KUtc 
Hfp    400. 

m-N.Y.iws. 


rWvc  aaeh  u  action  might  b«  m*inuln«d  by 

160L.  t-4»(ii*rfl882.)  Buoh  an  action  ni«>-  Ik-  main- 
"  by  a  xraalee.  his  heir  or  dtviso*'  in  ibn  tiann-  of  the 
or  us  bar.  ■where  the  c<iiivi>_vanee,  unilt-r  which  ho 
B  raid  becanse  the  projicriv  conveyed  wiw  li«'l<l 
■duuHCty  to  the  grantor.  The  plain (i<T  roust  hi-  Hilowed  to 
pnytrmCMXi  to  bring  the  (it!*e  within  this  wrtion.  in 
caeb  SB  actaon.  a  Jod^ect  against  the  plaiutitT  shiill  mil 
■ward  ooats  to  tbe  deiendiint :  but  where  the  tlefcmhiiit  in 
caillHl  <o  costs,  as  prescrihed  in  MK!tion  three  thoUHnml  two 
knadred  and  rweatT-nine  of  thin  net,  tltej  nin,v  Ih^  Iam-iI  aii«l 
Ae  person  who  maintiuned  the  action  ip  the  pIniiitilT'K 
■Use  may  beco(u(K'lle<i  to  pay  the  Mime  ati  pit>M<Tiheil  in 
■ectkm  ttiree  thouisand  two  huudre<l  and  furty-wveu  uf  thin 
act 
§  160S.  Where  the  complaint  demamU  V>tlKi*>*''»t  for  liitN.T, 
te  immediate  pos8i«»ion  of  thi*  property,  if  llie  prnperty  In 
Jy  OCCUpil-Kl,  the  OCCupHUt  llirreof  luimt  hr   liliide  ill' 

ndant  in  the  acticm.     If  it  is  nul  ^o  occii|ili'il,  ihe  uriiim 

St  be   brciucht  n^inst  some   person   exerei«iiiK  tte(i<  of 

aershJp  thereupon,  or  cluiiiiiii^  title   tlii-n'to,  or  iin  in- 

tberein,  at  the  time  of  the  coniiiieiieeinvui  iif  the 

ion. 

1603.  Inritherof  the  cases  8p«-eit\cil  In  the  1rt«l  Me«> 
tion.  any  Other  perstm  claiming  title  til,  or  till'  rlirhl  In  IIik 
poesessinu  of.  tJie  ri»l  properly  «»in;hl.  (n  lie  r  '     .j 

landlonl.remHinderinan.  reversicnicr.nr  hiIh  r\\  i 
to  the  plaintiff,  may  be  joined  ua  deleniliuil   li,  :  u 

therefor. 


IMHii.  I 

I  Ml  N   V. 


8  1604i  When  9>t  months'  rent  or  tinirn  )«  In  iitiMiir, 
son  a  erant  reserving  rent,  or  uimii  ii  |iic<e  of  unI  pmtH'H.V, 


ll«N.y.4 


Upon  a  gra 


Hud  the  grantor  or  lessor,  or  hiH  liilr,  devlmr    or  mwlKtiKi*, 
t.oo  o  siubsisting  right  by  liiw  lo  re-mliT  for  tlin  riilliim  »i 


In 

Hie 


fiav  IhtTTcntr^e  may 'niiiintiiin  mi  ttiflmi  t.i  iccim.i 
Droncrtv  trninted  or  dctiiisctl,  williniii  niiy  ileiiniiiil  nf  rii« 
Ut  ia  anear.  or  re-entry  on  the  properly. 


llriN  k 


Kiafaction  of  re— ,  ^  properlv  dcniiBed  or  j;.niil.<l.  inny  hti 
^tion  to  «'«^?X  Le  Krantor  c.V  les«<,r.  or  hisluir.  .l..vlN,e,  or 
toamtaincd,  OJ  »^'.''  f^.  aftiT  default  in  the  payuu  i,l  nf  tho 
assignee,  at  «»?  .  ^.  phiinlilT,  nl  lea.^t  Jiffein  davH  lH.fm<-  I  ho 
rent;  Pro'*''"^  ,.,,(.edl  serves  upon  the  defendimt  n,  wrillen 
iictioniscom'nLi^^.^^^^j.^,,,„,pj.   personally,  or  by  le.ivii.^ 

notice  of  his  iBi  ^^„j.,,  „n  ilie  pre.niiaes,  with  a  yiernon  of 
It  at  hia  dwemnfe^.^p^,.,joii ;  or.  If  the  rtefendsnl  ciiniiol  he 
suitable  age  am  ^jugeoee,  and  huH  no  dwelling  Iioubc  on 
found  with  "^^if y-grt-at  a  person  of  suitable  age  and  discre- 
*lie  premises,  "w" 


^e  preiuis< 


EJEOTMEKT. 


Hon  can  be  found,  b^  posting  it  in  a  conspicuous  plac*  j 
the  pretniwjs. 

§  1600.  At  any  time  before  finiil  juiigmont  for 
plaintiiTis  rendered,  and  the  jiidgniei)t-riiU  is  filed,  inj 
action  lirouKlit  ua  prcBt-ribcd  in  ciilitr  of  the  last  two 
UoQa,  tlie  defeiidtiiit  itiiiy  pay  or  tcTnler  to  the  plaintiff] 
his  attorney,  or  my  into  tovirl,  nil  llic  rent  then  in  arn 
widi  inliTfalanil  tilt!  ccthils  of  Ilie.  aclioa  to  be  taxed 
thereupon  the  complaint  must  he  diamiis&ed. 

§  1607.  In  mich  an  actifm.  a  verdict,  report,  or  decJi 
in  favor  of  tlie  pluinliff,  must  iix  the  amount  of  rent  ini 
rear  to  the  plaintiff,  or,  if  judgment  is  taken  by  defa 
the  amount  tlifreiif  mnst  be  asct'rtained  by  or  under tbo4 
rection  of  the  court ;  and,  ia  either  case,  it  must  be  ~'~' 
In  the  judgment. 

g  1608.  At  any  time  witbin  six  months  after  po8f»e«.<ri«H' 
of  the  pronerty.  awiirdwi  to  the  plninliff  in  such  an  action, 
huH  licwi  neliverfd  to  him.  by  virtue  of  an  execution  isaued 
upon  a  judgnicnl  rcndtTHl  therein,  the  defendant,  or  any 
pcrwvn  who  liaa  suceee'ded  to  his  interest,  or  a  naortL-" ■"•■■"•' 
the  lease,  or  of  any  part  thcrt'of,  who  was  not  in  p^  ■ 
when  final  judgment  W(i8  rendered,  may  pay  or  titr  : 
the  plaintiff,  or  his  executor,  administrator,  or  attorney,  oi 
may  pay  into  court,  for  the  use  of  the  person  so  en- 
titled thereto,  the  amount  of  rent  ?ti  arreiir,  as  stated  in  the 
judgment,  and  the  costs  of  the  iiclion.  with  interest,  oad 
all  other  cliargcH  incurred  by  the  plaintiff. 

§  160B.  Within  threL>  niontliM  after  making  the  payment 
or  tender,  the  pc^rHou  who  made  it.  or  his  roprescnlulive, 
may  apply  to  the  court  for  an  (irder  Unit  jioHsessiun  of  the 
properly  ^jc  delivered  to  him  ;  and  thereupon,  upon  protif 
of  the  facts,  and  jiayuieut  of  the  sura  due  by  reason  of  rent 
accruing  sinre  the  judgtnent  was  rendered,  and  Upon  com- 
pliance with  all  other  ternw  to  be  cotuplU^  with  by  the 
grantee  or  lesHcc,  to  tlio  time  of  the  application,  the  couil 
must  make  an  onler,  ilireeling  (hat  i)a^s(ssion  of  the  propcrtj 
be  delivered  to  the  applicant,  who  ><liall  hold  and  enjoy  the 
sanTe,  wilhoiil,  any  Jicw  grunt  or  lease  thereof,  according 
the  terms  of  theoripinul  grant  or  lea-se.  Notice  of  the  ' 
plication  must  be  served!  upon  the  plaintiff's  attorney. 

^  1610.  If  possesfijon  of  the  property  recovered  has  I 
delivered  to  the  plnintiff,  by  virtue  of  an  execution  iat 
upon  a  jud'.'-menL  iu  the  jieiion.  tlie  order  niu«t  provide  ! 
Betting  oH  tbc  sum  which  the  plaintiff  has  made,  or  wli' 
he  might,  without  wilful  neglect,  have  made,  of  the 
ert)',  during  the  possession  thereof,  against  the  rent  a'c 
ing  after  the  judgment  was  rendered,  and  for  re-imbti 
ment  to  the  ap])ucant  of  the  balance,   if  any,   of  the 
paid  into  cotirl  by  him,  after  making  the  sel-off  prwicr 
m  this  section. 

^  1611.  The   complaint   must   describe   llic 


tbe 


ddH«nd.  ■bun  ihsahaifViii 


■5  he 


1B18.  A  dif  !■  hi  hi  m  acdno  la  umwii  w|  i 


tthenetform 

.  rpoa  nek  n  i|i|iiejMl(«.  <te  eawt  «r  M|» 
pnpa^e.  make  Miowlq-.  i«qi«friaig  tW  pM»- 
iqr  to  prataer,  ai  £iuLkal  tWnia,  •vUbbsb  af 
tyto  eoonncwv  Ok  aetloa.  m4  M^ftw  all  pro- 
KRJn.  OB  tte  put  of  Ike  plitatn,  «Barik*  en- 
prodnoed. 

4.  Aflj  written  raqqcrt  of  Ike  pUaSS  ar  hii  ■§—> 

'  itliTs  attanuy,  to  cnmifnce  dw  •ctfoa,  eraaf 

osntiioa  at  ba  sntbontT  ao  to  do.  ToiSM  hy  the 

the  •ttomej.  or  anj  otter  caiBp«(«nt  wttiiUM,  ii 

t  prcsumpcire  eridence  of  aach  autlioritj. 

6.  Where  tbe  •ctioo  is  broogihl  by  a  trawat  ia 

.  or  a  joiot  tenant,  against  bi»  co-tenaot.  the  plains 

M  prvifing'  hia  rij^t.  muat  also  prore  thai  the  de- 

acioallj  ousted  biai,  or  did  some  other  act,  amouiit- 

ing  to  a  total  deoial  of  his  right. 

^  1516.  Where  there  are  Xwo  or  more  dofeDdaois,  and 
it  Ls  allegi?<i,  in  the  answer  of  eitlier  of  theui,  tliul  he  occu 
ee  in  s^'vcralty,  or  (hat  he  and  one  or  more  of  bis  co> 
ifendanU  occupy  joiutly,  one  or  more  distinct  parceb, 
id  that  one  or  more  other  defendants  possess  other  parcels, 
severalty  or  jointly,  the  court  may,  in  its  diirretion,  upon 
e  appli<^atioD  of  the  plaintiff,  and  Upon  such  terms  as 
ttice  requires,  direct  that  tho  action  be  divided  into  as 
ftny  actions  as  are  necessary.     If  the  action  is  not  so  di- 
Sed,  and  it  appears,  upon  the  trial,  thiit  the  allecntion  ia 
c,  the  plaintiff  must,  before  the  evidiTice  is  clos<'<l,  elect 
linst  wliicli  defendant   or  defendants  he  will  pro«'ee<i ; 
d  a  judirment  dinniis^stn»  the  compbiiut  must  thereupon 
rendered,  in  favor  of  the  other  dofetiduntii. 
\  1B17.  The  last  section  dnea  not  apjily  to  a  case,  where 
D  or  mnre  tiefendHnta  oecupy  diflferent  apiiritnents  hi  a 
Qdlng.    In  such  ii  ciise,  in  iin  action  to  recover  the  build- 
ana  its  curtiliipe,  the  plaintiff  is  eutliled  to  ;|ii(lpmont 
tly  against  nil  tlie  defendants  who  are  Hiihle  lo  litiu. 
^  1618.  Beet  ion  one  thoii.sand  tire  hundred  aii<i  5.i.\tcen 
f  this  act  does  not  apply  to  n  ease,  wliere  mie  or  more  de- 
[•uclants.answeringHstJMTeiii  prescriltedjiold  umlciiitiotlier 
.efcndanl,  and  the  ptaintiH  elects  to  proceed  against  tb0 


y^ 


6 
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latter,  eubject  to  the  rights  and  interests  of  Ibe  former. 
Biichacu»<e.  the  proreudings  ugHinst  tlie  defendants  so  i 
HWt.'riiig  nuusi,  ha  utiiycd  until  tiual  judgment;  and  if  I 
plrtiiititf  refov«T.s  finul  jiidgmeat  against  the  dcfendao^ 
unik;r  ivhoiii  llu-v  Imldj  tltf;'  judgment  operatea  as  a  tranafa 
to  the  pl:iiutill  ol  (hat  defendant's  riglit,  title,  and  inter 
and  ttie  co.sis  of  the  dcfentlaiit  or  defendants  so  answer 
aro  in  tbe  discretion  of  tin;  court. 

§  1610.  A  verdict,  report,  or  decision,  in  favor  of  til 
plaintiff,  in  an  action  Bpecitiwi  in  this  article,  must  spe 
tlie  estate  of  thti  pJiiiatilT  in  llie  property  recovered,  wlietl 
it  is  ii»  fee,  or  for  life,  or  for  ii  lerrn  of  years,  stating  fa 
■wliose  life  it  ia  or  spei-ifying  the  duration  of  the  termjj 
the  estate  m  lesa  tbau  a  foe. 

§  1 620.  If  the  right  or  title  of  the  plaintiff,  in  an  actii 
fipecilic'd  in  tliia  ailicic,  expires  after  the  eonunencement  i 
tlic  ML-tioo,  hut  before  the  trial,  and  he  would  buve  be0 
eniitled  to  rerover,  but  for  the  expiration,  the  venlicl, 
port,  or  decision  must  be  rendered  according  to  tbe  fact 
aud  Ihe  pliiiiitiff  is  entitled  to  judgment  for  his  damae 
for  tlie  wilhhoMiug  of  tlio  proporty,  to  the  time  vrhea  , 
right  or  title  so  expired. 

§  1S9?1.  The  provisions  of  title  fourth  of  chapter  eiehfi 
of  this  act,  as  applied  to  an  action  sj>ecitied  in  this  articld 
are  subject  to  the  quiditication  that  the  court  may,  in  it 
discrefion,  proceed  as  i)rescribed  either  in  that  title  or  " 
the  next  two  sections. 

§  1588.  Where,  upon  the  death  of  a  partv.  dlffcfe 
persons  succeed  to  the  decedent  "s  title  to,  or  mterest 
different  distinct  parcels  of    the  proi>erty    sought  to 
recovered,  the  court  may,   upon   motion,  and  upon  aud 
terms  as  justice  requires,  direct  that  the  action  be  divide 
into  as  many  actions  as  are  nece.'WHry  ;  and  that  the  sW 
cessor  to  the  title  or  interest  of  tlie  decedent,  to  or  in  eai'l 
distinct  parcel,  Ije  substiluled  as  plaintiff  or  defendant  m 
the  cjise  requires,  in  the  action  relating  thereto. 

§  168S.  Where  Ihc  plaintiff  Bcefc  to  recover  damages 
for  withholding  the  property,  and,  ufwin  tbe  death  of  > 
partv,  dillcrriit  pei>*ons  succckI  tu  the  decedent's  right  to 
or  liability  for  those  damages,  iiii<]  to  bis  title  to  or  Intemtt 
in  the  property,  the  court  may,  upon  motion  made  up 
notice  to  the  persons  to  lie  affected,  and  upon  such  tern 
as  justice  requires,  direct  tbe  action  to  Iw  divided  into  t« 
actions,  one  to  recover  the  posK^ssinn  of  the  propiTty,  —'•' 
the  rents  and  proflta  thereof  accruing  after  the  de ' 
death  ;  Ihe  other  to  recover  the  dainiigea  accniing  bef 
dciUli ;  aud  that  the  suicch.sor  in  int.ercst  of  the  de 
vpitb  rc.ipcct  to  the  cause  of  action  in  each  action,  bei 
Btiluted  as  jiliiiiililT  or  defendant  therein,  aa  the  caae  re- 
quires. 
I  M.Y.  U30     g  16S4.  Except  in  a  case  where  It  is  otherwise  expret^f 
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11626.  Theooorl,  atanrttKevftldBlkRvjVHnaflrf 
I  ft  jud^rtnont  is  rcodeml,  and  (be  jodgmaut-roU  1»  (U<>d. 
bn  the  appHcation  of  the  party  ai^ii'ti   whom  It  w«i 
red,  bia  heir,  devisee,  or  assieuc*',  aiul  ii|H>n  ink)  iiioui 
costs,  and  all  daniai^os,  otltcr  tlinn   for  n-nix  hihI 
Qta,  or  for  use  and  CM^cupation,  nwiirilcd  iticnliy  in  lli« 
partj,  must  make  an  unicr  vuciiliu^  ilii<  jiid^iui'iil, 
I  granting  a  new  trial  in  the  actiim.   TIki  initii  it|iuii  n 
iqiplication.  made  within  two  ycnrN /ificr  Miit  mti miil 
IJDdement  is  rendered,  and  tliojud^iiii'iilnill  \h  l\\m\ 
maEe  an  onJer  vacatinj;  the  MTnnd  ju'l/i-iiu-ni,  iimi 
jaoew  trialaponthelikeitfiii      '  i    i 

wfO  be  (benby  pnauAvi,  ais 
mor«  aatirfarmiiy  aaeertairM.;   .,.., 
t  BUR  tkao  two  sew  triak  abalJ  l<«  0«ata(l  ' 
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the  recoTcry  of  the  real  proiwrty  claimed,  at  any  tirn< 
in  three  yeara  after  the  disability  ceaseti ;  but  not 
wards. 

§  1528.  Tlie  last  three  sectinna  nre  not  applicable, 
Oie  action  is  founded  upon  an  allc^alion  of  rent  in  i 
or  in  a  ca.se  to  whicii  sectioD  four  hundred  and  forty- 
thlB  act  is  applicable. 

^1620.  Wlipre  the  plaintiff  lias  tukeu  po.<»<?ssion 
property,  by  virtue  of  a  fiual  judgnieut,  his  possessio 
not  he  in  any  way  affected  hy  the  vacating  of  the  judj 
except  aa  prescribed  in  section  one  thousand  five  hi 
and  twenty-liife  or  nection  one  thousand  five  hundn 
twenly-six  of  ihi^  act.  In  such  a  case,  if  tlic  def 
thereafter  recovers  final  judfrtnent  in  the  action,  i 
award  to  hira  the  restitution  of  tlie  possession  of  tht 
erty ;  and  lie  rtmy  havii  an  execution  thereupon 
defiverj'  of  the  possession  to  him,  a-s  if  he  was  plaiutif 

§  1630.  Upon  a  new  friui,  granted  as  prescribed 
article,  the  defendant  mny  show  any  mailer  in  di 
■which  he  might  hhow  t<:>  entitle  liim  to  recover  the  ; 
Bion  of  the  propertVj  if  he  was  plainfiH  in  the  action. 

§  1631.  In  an  action,  brought  sis  prescribed  i 
article,  the  plaintiff,  where  he  recovers  judgment  i 
praiwrty,  orpoases.sii)u  of  the  pro|>erty,  is  entitled  ton 
aa  uaraageB,  the  rents  and  profits  or  the  value  of  tl 
and  occupalioa  of  the  real  property  recovered,  for 
not  exceeding  six  years  ;  but  the  damages  shall  not  ii 
the  value  of  Ihe  u.se  of  any  improvements  made  by  t 
fcndant,  or  those  under  whom  he  claims.  Where  | 
nent  improvements  have  been  miide,  in  good  fidth, 
defendant,  or  those  under  whom  he  claims,  while  he 
under  color  of  title,  adversely  to  the  plaintiff,  the 
thereof  must  he  allowed  to  the  defendant,  in  reduct 
the  damages  of  the  plaiutifi,  but  uot  beyond  the  amo 
those  damages. 
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i  ISTS.  Sale  ;    t«nni     of     credit 

tlicrvDpoii. 
1174.  rredil;  noweecctrw!. 
|:.Tj,  Nt'|uujitti  aecuriUcH. 
isrii    l{r|.nrt  of  sale, 
l.vrr.  Final    judgment  ;    effect 

thereof. 
15T8.  Id.;  effect  thereof  upon 

incambranciTi. 
1AT9.  CorlsADd  expeiiM«;  how 

paid. 
I.VtO,  I>Utri  button  of  proce«da. 
JJKI    Shares  of  iofants. 
1582.  Id.:  (f  unkuowu  tndab- 

Knt  ownerN . 
ISSS.Id. :    of   leiiauta   of   p»r- 

tirolar  e'tatfa. 
15S4.  Court  may  rcqolre  «e«u- 

iiy  to  refund. 
15I$B.  Sucurity  lo  l>e  taken    In 

name  of  county  treas- 

an:r. 
1588.  Anion  Ihercnpon. 
IXl.  Comiwutwliuu  to  etinallM 

partition. 
1688.  Proceeding  on  death  of 

parties. 
U8S.  Ktinta,  etc.,  may  he    ad- 
justed. 
IBOO.  Partitii.n  by  guardian  of 

Infant,     committee    of 

Innatic  etc. 
ISW.  Contents  of  petition, 
139S.  Court  may  authorize  par- 
tition. 
IBM.  :Effcct  of  relt-naea. 
ICM.  Wbi-n  tbi!  HtsKi  tB  Inter- 

ofled. 
1B95.  Exemplllled  copy  of  jud([- 

meut  may  be  reeorae«r 


fa.  Commi&?ioners 

f  worn  Ptr 
Ltd.;  when  to  make  portl- 

tion , 
W.  Partition;  how  mode. 
18.  Pro\  i-i..ij  whiTe  there  in  a 

-UlU'. 
64.  K-  iiii<*ionon> 

6ri,  ]•■ '  '  ii**^*. 

150.  t'onllruiii ;;      or     getting 

atside  ri'purt. 
W.  Pinal  JuilKmentoJi  report. 
Efft'Ct  tbcreof. 
i.  Jadf^iient  must  direct  de- 

lirery  of  pof>6eraioii . 
L  Coeta:  bowawardi«l.  Id.; 
asamst  anknowii   par- 

.  Sale  of  property  ;   when 
_^       directed 
Kl.  Hefcr*nco  to  inquire  as  to 
crcdilor*. 
Duty  of  ri'fcrcc. 
BS.  Money   to   be   paid    into 

court. 
•4.  Application  for  money. 
B5.  Paymootof  IncumbrBucea. 
K.  Otber  parties  not  to  be 
delayed. 
.  Sale  of  dower  Interest. 
.  Pnrcha«er    to    hold    the 
propertyf  tec  therefrom. 
.  Gross  sum  to  be  paid  to  or 
invented   for  tenant  la 
dower,  etc. 
tV.  Ini«r««t«  of  owners  of  fu- 
ture rststea  to  be  pro- 
tiH;t«J, 
Uarricd  woman  may  re- 
least  hcr  ihtereKt. 
n.  Unknown  owners. 

1632.  Where  two  or  more  persons  hold  and  are  in 

lession  of  real  prop<?rty,  as  joint  leniiiit.^  or  as  (enaiits  in 

imon,  ia  which  eilhcr  of  them  haaaue.'^lale  of  inheri- 

ie,  or  for  life,  or  for  yeArs,  auy  one  or  more  of  them  may 

Dtalnan  action  fnrili'e  iwrtitioii  of  the  property,  accord- 

pto  the  respective  rights  of  the  persona  interested  there- 

[  and  for  a  sale  thereof,  if   it  appears  that   a  partitioL 

Ipeof  cannot  be  made,  without  great  prejudice  to  the 

bers. 

[1533.  lAm'd  1S87.]  Where  two  or  morti  persons  hold 
oint  tenants,  or  as  tenants  in  common,  a  vested  reinain- 
or  rever.sion,  any  one  or  more  of  thera  may  inaintaiu  an 
on  for  the  purtiiiun  of  the  real  property  to  whieh  it  at- 
ica,  Bccordiiit,''  lo  their  respective  shares  therein,  subject 
he  interest  of  (he  person  holding  the  partietiliir  e.state 
rein,  but  no  sale  of  the  premises  in  stacli  an  action  (<liall 
paade,  e.xcept  by  and  with  the  consent  in  writiug,  to  he 
bowledgt'd  or  proved  and  certified  in  like  niaoner  as  a 
3  to  be  reconlcMl,  by  the  person  or  persons  owning  and 
ling  Bueh  imrlitniliir  estate  or  estates  ;  and  if  in  sueh  an 
n  it  shall  appear  in  any  stage  thereof  that  partition  or 
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Bale  cannot  be  itmdc  without  great  prejudice  to  the  owners,! 
the  coruplttint  rntiKt  be  disniisswt.  Tlie  disraissal  of  thtf 
compliiint.  as  herein  provided,  &lmll  not  affect  the  ri^tht  ol 
any  party  to  bring  a  new  action,  tiftt'r  the  determination  oC 
such  pai-ticuJar  estate. 

§  1B34.  An  action  for  the  psirtition  of  real  prop 
shall  not  be  bronght  liy  an  infant,  except  by  the  written  at] 
tliority  of  thesurntguteof  llie  county  in  whirh  the  propi-i 
or  a  "part  thereof,  i.s  silumed.  The  authority  shall  noil 
given,  unless  the  surrogalo  is  satistled,  Ijy  alfidavit  or  olhe 
competent  evidence,  that  the  interests  of  the  infant  will ' 
promoted  by  bringing  the  action.  A  judgment  for  a 
tition  or  sale  shall  not  be  rendered  In  such  an  action,  unle 
the  court  is  salislled  ihsit  the  interests  of  the  infant  will  1 
promoted  thereby,  and  that  fact  is  expressly  recited  in  i 
judgment. 

g  1636.  A  puardian  ad  litem  for  an  infant  party,  la  i 
action  for  partition,  can  be  appointed  only  by  the  court. 

§  1686.  [Aii'd  188i.]  The  security  to  be  given  by  the 
guardian  ad  litem  for  au  infant  party  in  an  action  for  par; 
tition  must  be  a  boud,  to  the  people  of  this  state,  execute' 
by  him  and  ono  or  mure  sureties  as  the  court  directs,  in  ( 
Bum  fixed  by  the  court  conditioned  for  the  faithful  dl 
charge  of  the  trust  committed  to  him  as  guardian,  and  i 
render  a  jiisL  and  true  ncconiit  of  his  guardianship  in 
court  or  place  where  thereunto  required.  The  bond  mv 
he  filed  with  the  clerk  before  the  guardian  enters  upon  i 
eseeution  of  his  duties,  and  it  cwniot  be  dispensed  witl 
although  he  Is  the  general  guardian  of  the  infant. 

g  1637.  Aperson  claiming  to  beentitled.asajointtenant 
or  a  tenant  in  common,  by  reason  of  his  being  an  heir  of  Si 
person  who  died,  holding  and  in  possession  of  real  prc»p<J 
erly,  may  maintain  an  action  for  the  partition  thereof,! 
whether  he  is  in  or  out  of  po.ssession,  notwithstanding  anj 
apparent  devise  th'jreof  to  another  by  the  decedent,  andj 
passes^sion  under  such  a  devise.  But  in  such  an  actio 
the  plaintiff  must  allege  and  establish  that  the  apparent  ( 
vi.se  is  void. 

g  1B38.  [.4)«*(f  1890.]     Every    person    having    an 
divided  share,  in  po8sea.sion  or  otherwise,  in  the  property,] 
as  tenant  in  fee,  for  life,  by  tlie  curtesy,  or  for  years  ;| 
every  person  entitled  to  the  reversion,  remainder,  or  In- 
herilaoee  of  an  undivided  share,  after  the  determination  of 
a  particular  estate  therein  ;  every  person  who,  bj-  any  con- 
linfrency  conlaiued  in  a  devise,  or  grant,  ot' otherwise,  f  ' 
or  may  l>oeomo  enlilled  to  a  bcnoficinl  interest  in  an  UJ 
divided  share  thereof  ;  every  person  having  an  inchoatt 
right  of  dower  in  an  undivided  shnre  in  the  property  ; 
ever)'  person  having  a  right   of  dower  in  the  proi>erty, 
any  part  tJicreof,  which  hj»a  not  been  admeasured,  ran 
be  made  a  party  to  an  action  for  a  partition.     But  no 
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Iber  ttuin  a  jolnl  Icnanl  or  n  tenant  in  comnmii  of 
Bity,  shall  bi>  a  plaiiiiitT  in  lite  action.  In  u  piirti- 
jn,  Uie  exettutors  or  adniiniHtratorM  and  creilitore 
•cascil  p<»rson  ^yho,  if  living  should  l>e  a  |mrtv  to 

00,  niust  be  made  jiartli'sdcft'uilBiii.  And  if  llw 
it  in  such  action  alleges,  and  it  is  uitidc  In  n|i|x'Hr 
t   that  lliiTe  arc  uupaid  tIclitH   of  8uid    dwca^"*! 

out  of  his  esUitc,  the  premises  eoupbt  to  be 
ed  may  be  sold  free  from  such  dcbJs,  and  the 
rodiiccQ  by  such  sale  shall  be  brutiglit  into  court, 

aaiue,  or  so  much  thereof  as  ujay  Iw  necissury, 
lued  for  the  pnyuicnt  of  >ueh  debts  in  llie  eauie 
as  debts  of  a  d'cccast-d  person  ar<*  paid  from  the 
1  of  sale  of  real  estate  in  tlie  eurrogute'a  court.  And 
t  in  which  the  said  action  is  liroiight  may  proceed 
oiu  such  debts  aud  direct  tlicir  jmynieiit  irom  euch 
I ;  or  Buch  court  may  direct  such  money  to  be  paid 
proper  surrogate's  court,  and  direct  thesiinie  to  be 
;erea  as  if  the  sale  of  such  iutere.st  in  said  land  had 
de  upon  the  decree  of  such  surrogate. 

.  [Amfd  1892.]  Tb&tplaintiff.  maj,  at  liia  election,  make  •  14  Abk  M 
Lhe  carteay,  for  life  or  for  ypars.  of  tl>»  natlre  property  or  C.  M. 
may  be  entitled  to  a  coutiOKeut  or  vested  r<>main<ler  or 
n  tbe  entire proiierty,  or  a  crmlltor  or  otbpr  penmn  bavln^  a 
•rest  which  attaches  t(i  tlie  entire  property  a  dcfoiulant  In 
III  that  rA««  the  final  judghietit  luaj- pitlier  award  to  fmch 
irherentire  rtubt  nnd  Inierfot  orthe  prooeeda  thereof,  or 
right  nriuteroat  iKcunUoKent,  direct  that  the  proceeds  or 
reof  be  iiibstltnted  for  tlie  I'ropcrty  aud  InvcBted  for 
lay  eventually  be  entitled  thereto,  or  may  rceerveand  leuye 
bis  or  her  rigbtand  lutereet  or  any  portion  thereof.  A  por- 
ed In  thiaaection  wlio  la  not  nude  ■  p&rty,  ia  not  affeoted  by 
ent  In  the  action. 

lO.  The  plaintiff  may.  at  his  election,  make  a 
having  a  lit-n  on  an  undivided  share  or  iaterest  in 

erty.  a  defendant  in  the  action.  In  that  case,  lie 
forth  the  nature  of  tlie  lien,  and  specify  flie  share 

st  to  which  itallacbcs.  If  pnrtidonof  tlieprojjcrly 
the  lien,  whether  the  credttor  is  or  ia  not  made  a 

iflll  thereafter  attach  only  to  the  share  or  interest 
to  the  party  upon  wiio.se  share  or  interest  the  lien 
;  whicli  must  be  first  charged  with  it.'i  just  propot- 

he  costs  and  expenses  of  the  action,  in  preference  to 

1.  Wliere  a  defendant  having  a  share  or  interest 
opertyia  unknown,  or  where  his  name  or  part  of 
5  la  uuiiBown,  and  the  suruuious  is  served  upon  him 
cation,  or  without  the  Stale,  pursiiimt  loan  onU-r for 
pose,  H3  prrscriJM-d  in  article  second  of  title  fir.^  of 
flfth  of  this  act.  the  notice  subjoined  to  the  cnpyof 
nonsa.s  published,  or  served  thtrewitli,  mii.st,  iu  ad- 
tlie  matters  required  iu  thatarllcle.  slate  briefly  the 
'  the  action,  and  contain  a  brief  description  of  tbe 
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§  164S.  Tlic  complaint  must  describe  the  proper 
■with  coininon  ciTtiiiniy,  and  must  specify  the  rights,  ehan 
and  iuteresis  therein  of  ull  Oiu  purties,  as  far  as  the  eai 
are  knowu  to  the  plaintiff.  If  a  party,  or  the  share,  ri^l 
or  iiilerc'8t  of  ti  parly,  is  unknown  to  the  plaintiff;  or  if 
flbiin;,  right,  or  inlert-st  is  uncertain  or  conlingeut  ;  or  if  I 
ownerwliip  of  the  inhcritaiife  depetida  upon  an  execute 
dLviftc ;  or  if  a  remainder  is  a  contingeHt  remainder, 
IhatfliL'  party  ta'.'.not  be  named;  that  fact  must 
stated  in  Ike  compluiat. 

g  1B43.  The  title  or  interest  of  the  plaintiff  !a 
projjcrty,  as  stated  in  the  comphiint,  may  bo  controvert 
by  the  an.swer.  The  title  or  intercut  of  any  defendant 
the  prnperly,  as  stated  iu  the  ctaipliiint,  may  also  be  c< 
trnverted  by  hia  answer,  or  the  answer  of  any  other  defei 
ant ;  and  the  liile  or  interest  of  any  defendant,  as  staled 
his  answer,  may  he  controverted  by  the  an.swer  of  any  otl 
dcfendaiit.  A  defendant,  thus  controverting  the  title  or 
tereat  of  a  co  (lefendant,  must  comply  with  seclion  flvo  bv 
drcd  iinil  iweiiiy  one  of  this  act.  "The  is.'iues,  joined 
lireseTlbcd  iu  thiaiteclion,  must  be  tried  and  detennined 
the  action. 

§  1644.  A  n  is-i!ue  of  fact  joined  in  the  action  is  trial 
by  a  jury.  UnlcH-f  the  court  dii(<ts  the  ist^uea  to  be  8tal« 
aa  preacrilmd  in  section  nine  hundred  and  seventy  of  d 
act,  tlie  issues  may  be  tried  upon  the  pleadings. 

§  1545.  "WTiere  a  defendant  has  made  default  in  i 
pearing  or  pleading,  or  where  a  parly  is  an  infant,  the  cot 
must  jiacertain  the  rights,  shares,  and  inleresis  of  the  st 
eral  parties  in  tiic  properly,  Tiy  a  reference  or  olherwii 
before  interlocutory  judgment  is  rendered  in  the  action. 

8  1648.  The  interlocutory  judgment  must  declare  wl 
Is  the  tight,  share,  or  interest  of  eaeli  puriy  in  the  proper! 
as  far  as  Iho  riuhc  has  been  a.ieert;unecl,  and  must  delermi 
the  rights  of  ihepartiesthercin.  Where  it  is  found,  liy  I 
verdict,  report,  or  decision,  or  where  it  appears  to  the  cou 
upon  an  applicaliou  for  judgment  in  favor  of  the  plalnli 
that  the  property,  or  any  purt  tliereof,  is  so  circumstane 
that  a  parliliou  tliereof  cannot  be  made  without  great  pn 
udice  U)  the  owner.-*,  tlie  inlerlucutory  judgment,  exce 
aa  otiierwiae  expressly  prcwribcd  in  thi.-s  ariicle,  must  dirt 
that  the  property,  or  the  part  thereof  which  is  so  eircui 
Btanci'd,  be  sold'nt  public  aueliou.  Other>vise,  an  jnlerU 
utory  judgmeni  in  favor  of  the  plaintiff,  must  direct  th 
partition  he  made  between  Itic  parties,  according  to  tbi 
respective  right*,  s-hares,  and  interests. 

§  1647.  "Where  the  right,  share,  and  interest  of  a  pai 

haH  been  ascert,ained  and  dctcTuiined,  and  the  rights,  sbaii 

or  intrreslH  of   the  other  parties,  as  between  themseln 

remain   una'-ceriained    or  undctfrmined,  an   interloeut<i 

rjudgmeut  for  a  jiaililion,  rendered  as  prescribed  in  li^^ 
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idem,  mu.'!t  direct  n  piirtiiion.  as  betwc<>n  the  pail^  wboH 
ae  has  been  so  determined  and  the  other  parcel  to  Um 
ion.  Where  ti»o  rifih'.i,  Khnrcs,  auid  interesbt  of  two  or 
(fPTwrtiPs  have  been  thus  ascertained  and  determined, 
■itory  jud^nnent  may  uls<>  direc^t  the  pirtition 
1  of  n  part  of  the  property,  proportionate  to 
:>i  ti^  .1  .irate  Rliares.  In  either  cane.  Jhecourt  may,  from 
Be  lo  time,  as  the  other  rights,  shares,  and  inlercfts  are 
xrluinrti  and  determined,  render  an  interlocutory  judg- 
t,  directing  the  partition,  in  likemnnner,  of  thenmnin- 
^^_  of  the  prof>erty.  Where  un  inlerlocutorr  judpment  ia 
ndered,  in  a  cjise  epeeifled  in  ihLsM'ctinn,  the  court  may 
ect  the  action  to  l>e  8everc<l.  and  final  judgment  to  be 
idered,  with  respect  to  the  portion  of  the  j)roi)ert,y  set 
rt  to  the  parties,  whose  rijrhts,  lihares,  and  interests  are 
rtermined,  leaxnng  the  action  to  proceed  as  iiiiaiii.ut  the 
Iher  parlies,  with  respect  to  the  remuim.'er  of  the  prop- 
rty;  and,  if  necessary,  the  court  may  direct  that  one  of 
lose  parties  be  substitutud  asplaintLfl. 

S  1848.  Where  two  or  more  parties,  to  nn  action  for 
partition,  make  it  appear  to  the  court,  that  they  desire  to 
enjoy  their  shares  in  common  with  euch  other,  the  interloc- 
utory judgment  may.  in  the  diseretiou  of  the  court,  direct 
partition  to  be  so  made,  as  (o  ect  off  to  them  tlieir  sdiares  of 
real  property  purtilinned,  wifhuut  partition  as  between 
mselves,  to  lie  held  by  them  in  common. 
§  1640.  Where  the  interlocutory  judgment,  in  an  action 
^  partition,  directs  a  pariilinn.  ft  mu.st  def^ignale  three 
utable  and  disinteiested  freeholders  as  commissionerB, 
make  the  partitiuti  so  directed. 

§  1650.  Each  of  the  commissioners  must,  before  enter- 
_  upon  the  execufJnn  of  his  duties,  subscribe  and  takean 
ith  before  an  officer  specified  in  secti.'m  ei^ht  hundred 
imd  forty -two  of  thisact,  to  the  cHect  that  he  -will  faith- 
fully, honestly,  und  impartially  discbnrKe  the  trust  reposed 
in  him.  Each  commissioner's  oath  nuist  be  filed  wilh  the 
clerk,  before  be  enters  upon  the  execution  upon  hi.s  duties. 
The  court  luaj',  at  any  time,  remove  either  of  the  commis- 
Bioners.  If  eillier  of  tiiem  dies,  re-sii^s,  iieglecta  or  refuses 
Ip  serve,  or  is  removed,  the  court  may,  from  time  to  time, 
iw  order,  appoint  another  pen-oa  in  his  place. 

'  §  1651.  The  commissloiurs  must  fnrdiwilh  proceed  to 
make  pariilinn,  as  directed  by  tbo  iiilerlotulnry  ju<lgment, 
unless  it  appears  to  tlieni,  or  ii  miijority  of  them,  that  jmr- 
tition  thereof,  or  of  a  particukr  lot,  tract,  or  other  portion 
thereof,  cannot  be  made,  without  great  prejudice  to  the 
owners;  in  which  case,  they  must  make  a  written  report 
of  that  fact  to  the  court, 

g  1668.  In  making  the  pflrlition,   the  conirnissionerB 
must  divide  the  property  into  distinct  piircfils.  and  jillot  the 
era]  parcels  thereof  tu  the  respective  parties,  quality  and 
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quantity  being  rdalively  considered,  accor<"iing  to  H 
spective  rights  and  interests  of  the  parties,  tts  fixed  b 
inloi  lociitoiy  judgment.     They  must  designate  the  § 
pirrcels  by  posts,  stoix's,  or  other  permanent  monid 
They  may  employ  a  fiurveyor,  wilh  the  necessary  asid 
to  aid  tliera  i«  so  doing. 

g  1663.  Wliere  a  purly  has  a  right  of  dower  in  Ihi 
erty,  or  n  pnrl  thereof,  which  lias  not  been  adinensuj 
haa  un  estate  by  the  curtesy,  for  life,  or  for  years, 
undivided  share  of  the  property,  the  commissionei 
allot  to  that  party  his  or  her  aJiare  of  the  property,  n 
reference  to  the  duration  uf  the  estate.      And  thej 
malfe  partition  of  tlie  share,   so  allotted   to  that 
among  the  parties  who  nre   entitled   to   llie  remaini 
reversion  thereof,  to  lie  enjoyed  hy  Jhern  iii>on  the  del 
nation  of  the  particular  estate,  where,  in  the  opinion  i 
eommis.sioner.s,  surh  a  partition  can  bo  made  vvilhot^ 
udice  to  the  righlH  of  (lie  parties.  .  i 

fg  1664.  All  (he  comnii-ssioners  must  meet  togetl 
the  jjerformance  of  any  of  their  duties ;  but  the  ad 
majority  ko  met  are  valid.     They,  or  a  majority  o£ 
muBt  make  a  full  report  of  their  proeeeding.s,  undi 
liand.i,  specifying  therein  the  manner  in  wiiirh  th( 
discharged  their  trust,  describing  the  property  divi(l 
the  share  or  interest  in  a  share,  allotted  to  each  part; 
the  tiuautity,  courses,  and  distances,  or  other  pj 
deijcription  of  each  share,  and  a  dcscriptiou  of  the 
stones,  or  other  monuments  ;  and  specifying  the  it 
tlieir  charges.      Their  report  niiiBt  be  acknowlc^ 
proved,  ant]  certified,  inlikeniannerasadeed  toberet 
and  must  be  Hied  in  tbe  office  of  the  clerk. 

^  1566.  The  fees  and  expenHos  of  the  commisi 
including  the  expense  of  a  survey,  when  it  is  made,  I 
taxed  under  the  direction  of  (lie  court;  and  the  t 
thereof  must  be  paid  by  the  plaintiff,  and  allowed 
of  his  costs, 

§  1666.  The  court  must  confirm  or  set  aside  the; 
and  may,  if  nece.=!aiiry,  appoint  new  eommissione; 
must  procewl  as  directed  in  this  article. 

J4N.  T.  ^  1567.  Upon  the  coiifinualion,  by  the  court, 

Su'teRcp.    report  of  the  eomniis»;ioners  making  partition,  final 

ment,  that  the  partition  he  firm  and  effectual  forerq 

be  rendered,  which  is  binding  and  conelasive  upoui 

Jo  wing  persons : 

1.  The  plHiiitiff  ;  each  defendimt  upon  whom  th 
mons  was  served,  either  [wrsonally,  or  without  lb« 
or  hy  publication,  pursuant  to  an  'order  obtained  1 
purpose,  as  prescribed  in  ehaijler  fifth  of  this  act ;  I 
legal  representatives  of  each  party,  specified  in  t]| 
division.  So  muih  of  secttou  f<jijr  hundred  and  fd 
of  thia  act  as  requires  the  court  to  allow  a  dcfcndoq 
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fend  tax  action,  after  dual  judgment,  doca  not  apply  to  Rn 
■ction  for  partition. 

2.  Each  perscin  claiiiiin;;  from,  lliroii;fh.  or  iiuiUt  Hiu'h  a 
party,  by  title  aocniinj,'  utter  l\\e  tiling  «jf  the  jiidgtiu-tit- 
roll,  or  after  tie  tiling,  iu  the  proper  county  clerk '»  ol!lce, 
of  a  notice  of  the  pcnflency  of  the  nction,  «a  pn-Hcribi-d  ia 
article  ninth  of  this  title. 

3.  Each  pe'son  not  in  being  when  tin;  iulerloeuiory 
judgment  i.u  rendered,  who,  by  the  happening  of  any  con- 
tingency, becomes  iifterwiirds  entitled  to  a  iK'neficial  in- 
terest attaching  to,  or  an  e>.tu(c,  or  inlerest  in.  a  portion  uf 
the  property,  the  person  first  entitletl  to  which,  or  other 
virtual  representative  whereof,  was  a  party  f.peci(h'd  in  the 
first  aulxlivision  of  this  section. 

But  this  section  doefl  not  apply  to  a  party,  whose,  right 
and  interest  are  expresuly  rescrvt'd  and  leftunalTected,  a» 
prescribed  in  section  one  lliousuud  live  iiunilrcd  and  thirty- 
nine  ,of  this  act,  or  to  a  person  ciLiiming  from,  through,  or 
under  such  a  party. 

J  1568.  The  fiiinl  judgment  must  also  direct  that  each 
of  the  parlies,  whu  is  einillcd  U>  possession  of  a  distinct 
parcel  allottetl  to  him,  bo  let  into  the  p(^seasion  thereof, 
either  immediately,  or  after  the  determination  of  the  par- 
ticular estate,  as  the  case  requites, 

§  1650.  The  final  judgment  for  the  partition  of  the 
property  must  also  award,  tliat  each  defendant  pay  to  the 
plaint  iff  hi.s  prf)i)oriion  of  the  plaintiff's  co-sts,  including 
the  e.xtra  allowance.  The  sum  to  bn  jwdd  by  each  must  he 
iBxed  by  the  court,  according  to  the  napectlve  righta  of  Iho 
pardes,  and  specified  in  the  judgment.  If  a  defendant  la 
nnknowTi,  his  proportion  of  tin,'  costs  must  be  fixed  and 
niecifled  in  like  numner.  An  f.xeciitiou  again.sC  an  unknown 
Defendant  may  be  issued,  to  collect  the  costs  awarded 
.gainst  him,  as  if  be  wa.s  named  in  the  judgment ;  and  his 
ight,  share,  or  interest  in  ihc  property  may  be  sold  by  vir- 
tue thereof,  as  if  ho  was  named  in  tlio  execution. 

§  1660.  If  the  commsssioiiors,  or  a  majority  of  them, 
Iteport  that,  tlie  propertv,  ora  partiruJar  lot,  tract,  or  otlier 
Iportion  thereof,  is  so  circumstanced,  that  a  partition  thereof 
:annot  be  made,  without  great  prejudice  to  tlio  owners 
thereof,  tlie  court,  if  it  is  satisfied  tliat  the  report  is  just 
ind  correct,  msy  thereupon,  except  as  othe!wi;e  espres.?ly 
jrescribcd  in  this  article,  modify  the  interlocutory  judg- 
hent,  or  render  a  supplemental  interlocutory  judgment, 
iieciling  the  facts,  and  directing  that  the  pro]^>orty,  or  the 
jlistinct  parcel  thereof  so  circumstanced,  be  sold  by  a 
referee,  designated  in  the  judgment,  or  by  the  .sheriff. 

j  1661.  Before  an  interlocutory  judgment  for  (he  sale 
of  real  property  is  rendered,  in  an  action  for  {mrtilion, 
the  court  must,  either  with  or  without  iipplic4itioii  by 
party,  direct  a  reference,  to  ascertain  whether  there  is 
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creflitor,  not  a  party,  who  litis  alien  on  the  undivided  sha 
or  intere^  I  of  any  partj'.    But  the  court  may  direct  or  disj 
pensie  with  "uch  a  reference,  in  its  discretiou,  where  a  i 
produces  a  seareh,  cenilied  by  the  clerk,  or  by  the  derfc 
and  rt'gi.ster,  as  the  casi'  requires,  nf  the  county  whow  Ihrt 
properly  is  situated;  and  il  appears  therefrom,  and  by  lh«| 
aflidavi'ts,  if  any,  pri>diiced  tlierewitb,  that  there  is  no  sucli 
oiilHlaiidiii^  lieu. 

g  1568.  [.Iw'i  1887.]  Where  a  reference  is  directed, 
prescribed  in  the  liint  section,   the  referei^  must  cauH! 
notice  lo  be  piibli.>.-|ied  oikt  in  encb  week  for  six  9uccej«iv| 
weeks    in    siK-h    newspaper    published    in    the    county 
wherein  the  place  of  1ri'i3  is  desifrtiated  us  shall  be  desig*! 
nated  by  tbe  court  directiiis?  said  reference,  and  also  in  tl 
newspaper  published  in  each  county  wherein  the  propertyl 
is  situated,  requiring  each  person  not  a  party  to  the  action,| 
who,  at  the  date  of  the  order,  had  a  lien  upon  any  undi'^ 
vided  share  or  interest  ia  the  pru|wrty,  to  appear  before  the' 
referee,  at  a  specilied  place,  and  on  or  before  a  specified 
day,  to  prove  his  lien,  and  the  true  amount  due  or  to  be- 
come due  to  him  by  reason  thereof.     The  referee  must  re- 1 
port  tothecoftrt,  with  all  convenient  sp«ed,  the  name  of  1 
each  creditonvhose  lien  is  satisfiictorny  proved  before  biuJij 
the  nature  and  extent  of  the  lieu,  the  date  thereof,  and  UiflJ 
amount  due  or  to  become  due  thereupon. 

§  166&.  If  it  appears  by  tbe  pleadings,  or  by  the 
dence  in  the  action,  or  by  the  report,  that  there  was,  at  ( 
dale  of  the  order,  any  existing  ien  upon  the  share  or  inter 
est  of  ft  party  ia  the  property,  the  interlocutory  judgment,! 
directing  the  sale,  must  also  direct  the  officer  making  it  lOI 
pay  into  court  the  portion  of  the  money,  arising  from  tb«| 
sale  of  the  share  or  interest  of  that  parly,  after  deducting 
the  portion  of  the  costs  and  ejcpcnses  for  which  it  is  liable. 

§  1664.  Where  money  ia  paid  into  court,  in  a  mi* 
specified  in  the  last  secliun,  the  party  may  apply  to  the 
court  for  ivn  order  directing  that  tbe  monej',  or  such  pari 
thereof  as  he  claims,  he  pnid  lo  him.  Upon  such  an  appli- 
cation, be  must  produce  the  following  papers  ; 

1.  An    affldavit,    made    by    himself,    or,  if  a  sufflcientl 
excuse  ia  shown,  by  his  agent  or  uttorucy,  staling  the  tr 
amount  actually  due  on  each  incumbruncc,  and  the  nani*| 
and  residence  of  the  owner  of  the  incumbrance,  as  far 
they  are  known,  or  can  be  ascertainrd  with  due  diligence. 

2.  An  afBdavit.  showitifj  service  of  a  notice  of  the  api>li-l 
cation  upon  each  owner  of  an  incumbrance.     Sertnceof  tliel 
notice,  within  the  Slate,  mast  be  personal,  or  by  leaving  il 
at  the  owncr'a  resilience,  with  some  person  of  suitable  ac 
and  discretion,  at  least  fourteen  days  previous  to  the  appli 
cation.    Service,  without  the  State,  if  personal,  must  " 
made  nt  least  twenty  dnya  previous  to  the  application, 
the  owner  of  the  incumbrance  resides  without  the 
and  the  place  of  his  abode  cjmnot  be  ascertained,  with  i 


^lS6.n-lM9 


PARTITIOX. 


It 


iiftjil.  <1iTit:cn«,  notice  may  be  ncrviM  upoD  him  by  pub- 

:    the  neivspsijiiT  priiitc»t  m  Alb«ny,  in  which 

■  nre  rfc{iiire<l  U>  In-  publii>licHl,  ooee  in  each 

i.ir  liu'  four  weeks  iinmetliaU'ly  preceding  thf  sppU* 

Jpoo  the  application,  the  court  mu^t  make  such  an  order 

I  juslice  rei^uires. 

^  1665.  When  the  Trhole  amoiuit  of  the  tinsatisflcd 
lien*  \i\ton  nu  undivided  -^hHre.  which  were  usisliug  iit  the 
data  of  the  order  of  reference,  has  been  ii.scertaiiKil.  the 
court  must  order  the  portion  of  the  money  »k>  \mh]  into 
coon,  on  (iccount  of  that  share,  to  l>e  dist'ributwi  iininug 
the  creditors  liaving  the  liena.  acconling  to  the  priorily  ot 
tsch  of  them.  Where  the  iucumbraucer  is  not  a  piirty  to 
Iho  action,  the  clerk  or  other  officer,  by  wliom  a  lien  Ik  paid 
off,  must  procure  satisfnclion  tliereof  "to  lie  acknowledged 
or  pnjvetl,  as  required  l)y  law,  and  must  cause  the  incum- 
brance to  Ite  duly  satistiwl  or  cancelled  of  record.  The 
expense  of  so  doing  muHt  be  paid  out  of  the  portion  of  the 
money  in  court,  belonging  to  the  party,  by  whom  the 
incumbrance  was  payable. 

§  1666.  The  prweodings  to  ascertain  and  settle  the 
lions  upon  an  un<lividml  share,  aa  prescribi'd  in  the  luat 
three  sections,  shall  not  affect  an}-  other  parly  to  the  action, 
or  delay  the  payinsr  over  or  investing  of  nmney,  to  or  for 
the  benijtii  of  any  other  party,  upon  whose  chare  or  interest 
in  the  property  tliere  doe«"not  appear  to  be  aay  existing 
lien. 

§  1667,  Where  a  party  hsis  nn  existing  right  of  dower 
in  tlie  entin-  property  directed  to  be  sold,  at  the  time  when 
an  interlocutor)'  judgini-nt  forii  wile  is  rendered  in  an  action 
for  partition,  the  court  must  consider  and  detennine 
whether  the  inti/rcst.')  of  all  the  parties  require,  that  the 
right  of  dower  sshould  be  excepteii  from  the  »ale,  or  thai  it 
should  be  sold. 

§  1568.  If  a  sale  of  the  property,  including  the  right  of 
dower,  i.s  directed,  the  interest  of  the  party  entitled  to  the 
right  of  dower  shall  puss  thereby;  and  the  purchaser,  his 
heirs  and  assigns  shall  hold  the  property  free  and  dis- 
charged from  any  cluini,  by  virtue  of  that  Vight.  In  that 
case,  the  dowresa  is  entitled  to  receive,  from  (hi-  pnjcee<ia 
of  the  sale  of  the  whole  property,  a  gross  sum,  in  «itisfac- 
tion  of  her  right  of  dower,  or  to  have  one  thinl  of  those 
proceeds  paid  iirlo  ccmrf,  for  the  purpose  of  being  iuvestetl 
for  her  henptil,  as  prescrilied  in  the  nest  section  witii  re- 
spect to  the  dowrc-iis  of  an  undivided  share. 

§  1560.  A  party  to  an  action  for  ptrtition,  who  has  a 
right  of  dower,  or  ts  ii  tenant  for  life,  or  for  years, 
in  or  of  an  undivided  share  of  the  property  sold,  is 
entitled  to  receive,  from  the  proceeds  of  the  sale, 
a   gross  sum,    to   be   fixed    according    to    the    princi- 
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plea  of  law  applicable  to  unimilies,  in  satisfaction  of 
or  her  eHlate  or  itilercst.  Tlie  written  consent  of  the  p 
to  receive  such  a  gross  sum,  acknowlwlgwi  or  proved, 
certifl(;(l,  in  like  manner  rs  u  deed  to  lie  recorded,  miial 
filed,  at  llie  time  of.  or  beforr.  the  filiu.rf  of  the  repo» 
sale  ;  otherwise-,  the  court  must  dirtct  that,  out  of  the 
ceeds  of  Ihe  sale,  which  helong  to  the  undivided  shai 
which  the  estate  or  interest  atuiches,  one  third,  in  cat 
a  dowresH,  and  in  any  other  cas^e  arising  under  this  sei^l 
the  entire  proceoda,  or  such  a  proportion  thereof  aa  fi 
represents  the  interest  of  the  holder  of  ilie  particular  est 
be  paid  into  court,  for  the  purpose  of  being  invested  f<W 
or  her  benefit. 

i  1670.  lAm'd  1892.)  Wliero  It  appears  that  a  {Mirty  to  the  uOl 
baa  tm  Inchoate^rigbt  of  dower  or  any  other  future  right  or  eaU 
▼eatod  or  contingent,  or  that  any  perarm  ur  pcraoaa  notin  bsinn'l 
may  by  >Dr  contlngeucy  tiecouie  eDiiUed  to  any  intiTr-alor  vtlnle 
[  .the  property  Bold,  the  court  must  fti  the  proportional  Talnn  of  tl 
'  dghtor  estato  ai^cordlogto  the  law  applicable  to  aunnltits  and  aurri 
orahipa,  or  set  aside  ao  much  of  the  proceeds  of  sale  to  which  tbeco 
ttDgency  attaches,  and  must  direct  that  proportion  of  the  proceisla 
■ale  to  oeinTMted,  eecured  or  p&id  over  in  such  manner  aa  it  d«et 
best  caloiilated  to  protect  the  rights  and  interest*  of  the  parties,      i 

§  1571.  A  married  wotnan  may  release  to  her  husbdl 
her  inchoate  right  of  dower,  in  the  propcrlj'  directed  to  o 
sold,  by  a  written  instrument,  duly  tifknowledgcd  by  he 
and  cerlidod,  as  required  by  law  with  respect  to  the  a( 
knowledgtufnt  of  a  conveyance  lr>  b:ir  her  dower  ;  whic: 
must  be  filed  wilhthe  clerk.  Thereupon,  the  share  of  li 
proceeds  of  the  sale,  arising  from  her  contingent  interti 
must  be  paid  to  her  hu.sband.  ■ 

§  167S.  If  a  person,  entitled  to  an  estate  or  Interest  i 
the  property  sold,  imimde  a  party  ua  an  unknown  defend 
ant,  the  coiut  must  provide  for  the  protection  of  his  rigj" 
as  far  as  may  be,  as  if  he  was  known  and  had  appeared. 

§  1673.  The  court  must,  in  the  interlocutory  jud^ 
for  a  Kftle,  direct  H»3  terms  of  credit  wliich  may  l>e«Uo 
for  any  portion  of  the  purcha.'^e-nioney,  of  whicli  it  thini 
proper  to  direct  tlie  investment,  and  for  any  portion  of  tL 
purchase-Diouey,  which  is  required  to  be  invested  for  1 
benefit  of  a  person,  as  prescribed  in  this  article. 

§  1574.  The  portion  of  the  purchase-money,  for  wh 
credit  is  so  allowed,  must  always,  he  secured  at  interest, 
a  mortgage  upon  the  property  wild,  with  a  bond  of  thep 
chaser ;    and   by  sitcli  additional  security,  if  any,  aa 
court  prePcribcH. 

§  1576.  The  ofllcer  making  the  sale  may  take  sepal 
mortgages  and  other  securities,  in  the  name  of  the  coH 
treiisurer  of  the  county  in  which  the  proixjrty  is  situal 
for  such  convenient  poitiona  of  the  purchase-money,  aa 
directed  by  the  court  to  be  invested  ;  and  in  the  name  o£ 
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owiKT,  for  tlio  share  of  any  known  iiwncr  of  full  age,  who 
dwirHs  to  have  it  invetiied. 

1576>  Inimcdiittc-iy  After  conipletitig  the  Hale,  the 
oflirer  making  it  njiist  lile  with  the  diTk  hia  rep4)n  thereof, 
under  oath,  containing  a  ileseriplion  of  each  parcel  stild,  tlu'. 
name  of  the  purchaser  thereof,  and  the  price  ut  which  it 
■was  sold. 

S  1677.  If  the  sale  is  confirmed  by  the  court,  a.  final 
juagment  must  be  entercil.  contirniinji:  it  Mcconlingly ; 
'Directing  the  officer  making  it  to  execute  ihe  pr()i)er  eon- 
.Teyances,  and  take  the  projK-r  fccuritics,  pursunnt  to  the 
'ttle  ;  and  also  directing  coureriitng  llie  applicutiim  of  the 
proceeds  of  the  gale.  8uc)i  a  flnal  judgintiil  i^  I>iniiiiig  and 
concJuid^e  upon  iho  suine  pcrsims,  upon  wlioni  a  flnid 
jadgment  for  partition  is  niaito  binding  and  conclusive  by 
eection  one  tliousand  five  hiuulnd  una  flftj--s';ven  of  tins 
act  ;  and  it  cffeclually  liars  Ciich  of  ihono  persons,  who  is 
not  a  purchaser  at  the  sale,  from  all  right,  title,  and  iiiteretit 
in  the  properly  sold. 

g  1B78.  \Am'd  1888.]  Such  a  flnal  judgment  is  also  a 
hiir  apain.st  each  person,  not  a  parly,  who  has,  at  Ihe  time 
when  it  i.f  renilcrcd.  a  general  lie'ii,  by  Jnclginenl  or  decree, 
"on  the  undividetl  Hhare  or  intenjs-t  of  a  purty,  if  uuficc  was 
given  to  appear  before  the  referee  and  make'  priHif  of  liens, 
'■a  prescribed  in  wiciion  fifteen  hiindrnl  and  .sixly-two  of  this 
act,  and  also  against  each  person  niiide  a  party,  who  then 
has  a  specific  lien  on  an_v  such  undivided  stiare  or  intfrest ; 
but  a  person  having  any  such  specific  lien  appearing  of 
record  at  the  time  of  Ihe  ulingof  thenoliceof  the  pendency 
of  the  action,  who  is  not  made  a  party,  is  not  affected  by 
Buch  judgment. 

§  1579.  Where  final  judgment,  conftnuiiig  a  sale,  is 
rendered,  the  costs  of  each  parly  to  the  ncliun,  and  the 
expenses  of  tlie  saie,  including  Ihe  officers'  fees,  must  be 
deducted  from  the  proceeds  of  the  sale,  and  each  party's 
costs  mu.st  be  paid  to  hi«  attorney.  Bui  the  court  may,  in 
its  discretion,  dirent  tliat  the  costs  and  expenses  of  any 
trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  fiiinrc  of  any  parly  in  the  proci^t-ds.  or  njay  render 
judgment  against  any  party  therefor.  Wiiere  u  proportion 
of  the  pro(?eedn  is  to  be  pafd  to,  or  invastiyl  fur  the  benefit 
of,  any  person,  as  prescribed  in  any  j)rovisioii  of  this  iirtJcIc, 
the  amount  thereof  must  be  determined  by  ihe  residue  of 
the  entire  proceeds,  remaining  after  deducting  (he  costs  and 
■expenses  chargeable  agaiiist  them, 

§  1660.  The  proceeds  of  a  sale,  after  deducting  thcrc- 
Sfrom  the  costs  and  expenses  chargeable  (igainst  them,  must 
%e  awarded  to  the  parlies  whose  rights  and  interesijj  have 
[been  sold,   in  proportiou  thereto.     The  sum  chargeable 

Kany  share,  to  satisfy  a  lien  thereon,  must  be  paid  to 
editor,  or  retained,  subject  to  the  order  of  the  court ; 
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and  the  remainder,  except  as  otherwise  prescribed  in 
article,  mnst  be  piiid,  by  the  ofRcer  making  the  sale,  to_th« 
party  owuing  the  abare,  or  bis  legal  repreaentntirea,  or  incol 
court  for  his  use. 

§   1581-  [Am'dlHSl,  1892.1     Where  a  party  entitled  toj 
receive  a  portion  of  the  proceeds  in  an  infant  Ibe  court  mHyi 
direct  it  to  Le  invested  in  pertuanent  secnritirs  at  intercstial 
the  name  and  for  the  benefit  of  the  infant  or  it  may  <lirect  it] 
paid  over  to  the  gener.d  gn  ir<littii  of  the  said  infant  when  ll 
guardian  shall  have  executed  to  such  iuf.int  a  bond  with  f 
Bureties  which  shall  be  approved  by  the  cnnrt,  or  if  any  of 
the  moneys  nris-iiig  from  the  proceeds  of  Buch  side  Bhidlhava  ] 
b.-en  paid  to  thecuunty  treusurer,  and  on  dueproof  tbitHUch  . 
money  has  remniued  uninvested  in  permanent  seenrities  for 
the  space  of  three  months,  niny  direct  the  s  ime  to  be  paid  to 
t:e  general  guardian  of  such  infant  npon  hia  Riving  an  under- 
taking in  an  a^noiint  and  viith  Rnrpties,  sutisfactory  to  the] 
court  for  the  faithful  ext-cntion  of  his  trust. 


Xsoo. 


§   1582-  [Ajn'd  1889,  1893.]    Where  a  person  has  beanj 
mode  a  defendant  as  an  unknown  person,  or  where  the  namej 
of  a  defendant  is  unknown,  or  where  the  sumuiona  has  beenJ 
serred  npon  a  dcfeuLlant  without  the  State,  or  by  publica- 1 
tiun,  and  h<j  haa  not  appeared  in  the  action,  the  court  mostj 
direct  hia  portion  to  be  invested  in  permanent'seciirities,  i 
intercHt,  for  his  benefit,  nniil  claimed  by  him  or  his  leg 
repreaeatatives;  but  after  tlie  lapse  of  twenty-tivo  ytars  fton 
the  time  of  the  payraeut  into  court,  or  to  the  treasurer  of  i 
county,  of  any  portion  of  the  proceeds  of  the  sale  of  i 
property,  for  unknown  hairs,  heretofore  or  hereafter  to  bal 
made  in  any  action  of  partition,  without  any  claim  therefocl 
having  bcisn  made  by  any  perKon  entitled  thereto,  and  upon 
theiebeing  made  and  presented  to  the  court,  at  a  special  term 
thereof,  proof,  by  petition  or  otherwise,  showing  to  the  gatis- 
f action  of  the  court,  that  due  inquiry  for  such  nnknowa 
heirs,  or  their  representatives,  has  beeu  made  and  that  tbey  j 
cannot  be  found,  and  that  no  claim  has  been  made  for  suchl 
portion  of  s  lid  proceeds  by  any  person  entitled  thereto,  pnv-l 
ceedings  shall  thereupon  be  taken  in  said  oonrt,  and  an  in-f 
vestigation  bad  therein  as  to  the  heirship,  death  or  where' 
abonts  of  such  unknown  heirs  or  their  representatives,  and  I 
as  to  the  known  heirs  of  the  ancestor  of  such  unknova] 
heirs,  the  next  of  kin,  repreRentativeg  and  distributees  of  I 
each  known  heir<<,  and  as  to  all  persons  interested  in  snchj 
proceeds,  and  their  respective  interests  therein,  and  the  said] 
court  shail,  by  an  ord'^r  made  in  the  notion,  direct  that  k] 
notice  enlitlod  in  the  action  and  signed  by  the  petitioner,  or] 
his  attorney,  and  directed  to  nuch  nnknown  heirs  or  tbeif  I 
representatives,  and  to  known  hdrs,  their  next  of  kin,  rep-j 
resentatives,  or  distribnlefes,  and  all  persons  ititere^ted  ml 
suoh  proceeds,   be  sorred  upon  thorn  by  the  pnblicatioo] 
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)  be  publkbed  once  in  ench  we«k  for  six 
I  a  uewhpmpi  r  publitJied  in  tbe  connty 
te  action  was  broaglit,  aud  in  sncb  other  n«wii|>apen 
mrt  may  direct,  orJenoK  and  requitiuK  Hucb  nn- 
iwrs,  or  their  rr-presAoUCivee,  and  all  known  heirn, 
lief  kin,  or  representfttivas,  and  iJl  persons  inter- 
Bach  proceeds,  aud  each  of  thi  m  to  be  and  app<  &r 
onit  at  a  g[>ei'iul  term  thereof,  at  a  time  and  pla<;e  to 
1  in  8a<d  onlcr  nnd  notice,  and  ot  least  six  'weeks 
■te  of  the  first  publicalioii  of  such  notire,  (o  then 
■tablish  tbrir  beirsliip  and  identity,  kinship  aud 
~  sabiiiit  any  prcK>f,  as  to  snrh  nnknown  neirv, 
|>reseutaliv<.>d,  iiud  tlie  known  heirs,  their  next  of 
antativee  or  distributaeo,  nnd  all  pors<  ns  inler- 
d  their  ititerest  in  such  proctjeds,  they  may  detiiro, 
in  Cii.'tn  of  their  detank  in  ao  duibg,  that  the  said 
I  mill  be  distiibutod  and  paid  ovtr  to  the  known 
Lhe  aace-tor  from  whom  such  unknown  btira  derived 
!«to,  iind  to  tLeir  heirs,  n-xt  of  kin,  representatires, 
Wt8  and  as'iiims,  and  that  they  and  encli  of  them 
irsafter  be  fores er  barred  of  ond  from  all  and  every 
eaases  of  action  for  such  prut^reds,  or  on  accouul 
g  owing  out  of  the  diniiibuiion  thereof,  and  of 
":  right,  title,  clnira  and  int<'re.st  in  and  to  Btich 
id  ahall  be  deemed  t  >  have  surrendered  all  right, 
rinteroKt  in  and  to  such  pi  oceeda.  The  order  ma<.t 
ft  dir  ction  Ihut  a  copy  of  the  notice  must  l>e  Bcrved 
f£  the  pcri^ouB  namrd  in  the  or1er,  if  within  the 
Bbe  miuiuor  pr' scribed  for  tbe  aervieo  of  a  enm- 
Kdefendaut  in  an  action  in  the  Hn|irpuiR  conrt,  at 
mty  days  liefore  the  lime  speciflel  in  the  notice, 
lication  of  such  notice,  as  required  by  sflid  order,  is 
iiade  and  slmll  be  deemed  and  tuken  for  nil  pnrposea 
S  and  co2:plete  service  npon  enoli  and  every  of  siioh 
ttheiraor  their  repreflentalives,  and  iheknownheira, 
itofkin,  aud  re)>rtsentative8,  ond  all  perxonHintcr- 
Bach  proceeds,  of  due  notice  of  the  proceedingg  to 
te  and  pay  out  fla(*h  proceeds,  and  Bhall  be  cnncln- 
m  taeh.  and  all  cf  tbem.  Frocf  of  such  pergonal 
lUBy  be  made  by  the  affidavit  of  tbe  porBon  making 
1^  and  proof  of  the  imblicalion  of  Budi  n  tice  m«y 
I  byaflBdavitof  the  pnbliRherot  Buoh  paper  orpiipera. 
me  and  plnce  Bpecilied  in  the  snid  order  and  notice, 
kno^^u  heirs  or  their  representatives,  and  all  known 
ieir  next  of  kiu,  representatives  or  distributeee/, 
,  aad  nil  persons  interested  in  Huch  proceeds,  shall 
a  court,  in  pert^on  or  by  Bltf>ruey,  and  molie  proof 
dtig  their  heirship  and  identity,  lunnkiip  and  interest 
proceeds,  nnd  upon  proof  being  made  to  the  fliitis-' 
of  the  court  of  the  heirship  and  identity  of  the 
n  hiirs,  the  proceeding  for  distribntioD  shall  be 
>d.    And  if  snob  unknown  heira  or  their  repreaenta- 


tivofl,  do  not  bo  appear  iu  court  nt  the  time  and  place  speci- 
fied in  anch  notice  jtrnl  order,  tu  establish  their  hiirship  and 
identity,  kinship  or  iuLorpst,  they  and  each  «f  Iht  ni,  and 
every  p.-rsou  cluiiiiiiijj!  «uder  or  tlirongh  theiu,  shull  there- 
after be  forever  biirrtHl  o£  nnd  fruiu  all  and  every  canse  or 
causes  of  action  for  snuh  proceeds,  or  on  account  thereof,  or 
growing  OMt  of  the  distribution  of  such  procceils,  und  of 
ond  from  all  right,  titls,  cliiim  nnd  interest  Ja  iind  to  sncb 
proceeds,  and  shall  be  deemed  to  biive  surrendered  all  right, 
pinim  ft  d  interest  in  and  to  eii'-.k  procoeda.  And  upon 
proofs  being  njade  of  such  puhiicatian,  and  bhowing  to  the 
Batisfactiou  of  the  court  ihiit  Bnch  nnknown  heirs  or  their 
Tepreheatntives  i-annot  be  fonnd,  or  iire  dead,  the  siiid  court 
ehall  have  power  to  decree  a^cordiiiuly,  and  to  dec  ee  that 
Jiie  ahiire  or  interest  of  snch  unknown  heirs  in  such  real 
property  was  vested,  at  the  time  of  snth  sale,  in  the  known 
hbiraof  the  ancestor  from  whoai  such  unknown  heirs  derived 
title  thereto,  and  to  decree  that  the  tinclaitned  portion  of 
BMvh  proceeds  was  vested  at  the  time  of  aiU'h  payment  in 
such  known  heirs,  and  that  snch  heirs,  their  heirs,  n<-it  of 
kin,  repreBentativea,  diatributeea,  devisees  nnd  assigns,  ore 
entitled  thereto;  nnd  the  said  court  shall  moke  an  order  in 
such  attiou,  directing  the  payment  to  them  or  their  nssijjDB, 
of  the  reBpective  shares  or  portions  of,  or  interest  in  suih 

Eroceeds  to  which  they  are  entitled;  and  which  order  shall 
6  entered  in  the  office  of  the  clerk  of  the  coimiy  where  the 
original  action  was  brought,  and  after  having  been  so  entered 
for  three  monthsi,  sliail  be  conchiBive  evidence  of  ihe  regu- 
larity of  the  proceediugH  upon  which  it  is  baaed,  and  of  all 
t!ie  fiicts  Bat  forth  therein;  and,  upon  aervintj  upon  the 
county  treasurer  n  certified  copy  of  such  order,  the  treasurer 
shall  BO  pay  over  find  distribute  such  proceeds,  after  deduct- 
ing hia  lawful  commissions  nnd  shall  thereupon  be  exempt 
from  all  liability  on  account  theri  of ;  and  if  any  such  pro- 
ceeds shall  have  been  paid  over  by  any  county  treasurer  to 
the  treasurer  of  the  Sliite  of  Kew  York,  under  the  provisions 
of  section  seven  hundred  nnd  filty-thre©  of  this  act,  due 
notice  of  said  Bijplicnlions  aad  proceedings  shidl  be  given  to 
the  comptroller  of  the  State  of  wcw  York,  and  the  said  pro- 
ceeds shall  be  paid  out  by  the  treasurer  of  tha  State  of  New 
York,  as  provid>'il  l>y  sections  seven  hundred  and  fifiy-one 
and  seven  hundred  and  fifty-ihr«eof  this  oct,  nnd  upon  f.uoh 
payment  he  shall  thereupon  bo  exempt  from  all  liaoility  on 
aocoant  thereof. 

§  1583-  Wliere  a  portion  of  the  proceeds,  representing 
na  undivided  share  or  interest,  is  invested  for  the  ben 'ft  of 
a  tenant  for  life,  or  foi-  years,  or  of  a  widow,  na  prescribel 
in  Ihe  forejjoing  provisions  of  Ibis  nrticle,the  court  must 
cause  it  tu  lie  invested  iu  permanent  securities,  at  iiitt-res', 
and  the  interest  to  bo  piiid,  from  lime  to  time  as  it  accrues, 
to  the  person  for  whose  benefit  it  is  invested,  while  bifl  or 
her  right  continues. 


tsectioii,  to: — ~ 
rthe  county 

[11587.  Whmfti 

betweea  tbe  fmitit*.  ■eevrtHg  i» 

lite,  withoot  pcgjooiLe  v>  ffte  ti^tM  ar  i 
'  ibem.  tlie  find  jadgBeaC  mt^  ai 
be  ibade  bjr  one  paitj  to  laalker  fiar 
compenaatiaa  r— m  he 

)  is  unknown,  or  wfta»  atame  b  oakBCVB.    Xor  < 
|«warded  KgstafC  aa  iafaat.  uJob  it  •pfxan.  ibat  be  i 
Bonal  prnpeitr  mSamt  to  pajr  b,  aaa  that  1 
'  be  promoted  thacfar. 

1688.  If.  npoB  the  dmh  of  one  of  two  or 
wiSi,  or  one  of  two  or  mote  defendaBts.  in  an  actkn 
^partittuD.  ihe  iMeicat  of  the  decedent  in  tl>«  propertj 
'  to  a  penen,  aot  a  partr  to  the  action,  the  latter  in»j 
!  made  defendaot  by  the  order  of  the  coort ;  and  a  snp- 
ilemt^ntAl  sonunoos  may  be  issoed,  to  bring  him  m 
jrdingly. 

1589.  Notiiing  coniainod  in  this  article  prevenis  the 
rt  from  adjusting,  in  the  interlocutory  or  final  judg- 
lent,  or  othtrwise,  as  the  cnse  rvxiuin;-*.  ilie  rights  of  one 
r  more  of  the  iwrties.  as  against  any  other  psirty  or  pur- 
iet,  by  reason  of  the  rt.>cei|*t,  by  the  latter,  of  uiori^  than 
is  or  their  proper  proportion  of  the  rents  or  protits  of  a 

te,  or  part  of  a  share. 
1690.  Where  an  infant,  idiot.  lunatic,  or  habitual 
runkard,  holds  reiil  property,  in  joint  tenancy  or  iu  com- 
ion,  the  genenil  guanlian  of  the  infant  or  the  coimnillm' 
f  the  idiot,  lunatic,  or  habitmU  drunkard,  may  applv  to 
le  supreme  court,  or  to  the  county  court  of  the  coiuily,  or 
)  a  superior  city  court  of  the  city,  wherein  the  mil  jirup- 
rty  is  sitimted,  for  authority  to  agree  to  a  partition  of  llio 
eal  pTopeity. 


»  Hun,  It*. 


J 


|tlM,*UlKL 

1,       COIMOl. 

Act. 


L 


|llM,ira)>d. 

I,       CODBOl, 

Acl. 


§  1691.  Buch  an  uppliciitiou  must  be  by  a 
whicli  must  clescribt  the  real  property  propose 
parlilirmcd ;  musl  stale  thu  rights  and  interest! 
sevtrul  owni'ra  thereof ;  must  rspecif  j  the  particul 
tion  proposed  to  be  made ;  and  must  be  verified  by  i 
The  court  may  order  notice  of  (he  application  to 
to  sudi  persons  jw  it  thiuks  proper. 

§  1598.  [Am'd  1880.1  If  after  due  inquiry 
nieritii  of  tiie  a|)pliciu!on  liy  a  reference  or  otheni 
court  3s  of  the  opinion  that  the  interests  of  the  iufa 
the  idiot,  lunalic,  or  habitual  drunkard  will  be  p 
by  the  partition,  it  may  niiike  an  order  authoni 
petitioner  to  agree  to  the  partition  proposed,  nnt 
name  of  the  infant,  or  of  tl^e  idiot,  lunalic,  or 
drunkard,  to  execute  releases  of  his  right  and  in 
and  to  tliiit  part  of  the  property  wliich  falls  to  the  e 
the  other  jouit-tenants  or  tenant.^  in  common,  T 
may,  in  itd  discreUon,  for  the  furtherance  of  the  ; 
of  said  infant.,  idiot,  lunatic,  or  Jiabilual  drunkart 
partition  to  be  so  made  uh  to  set  off  to  him  or  the 
their  share  in  common  with  any  of  the  other  own 
vided  the  consent  in  writing  thereto  of  such  ownera 
first  obtained. 

^  1603.  Releases  go  executed  have  the  same 
and  effect,  &s  if  ihey  were  executed  hv  the  person  1 
Iwhalf  they  are  executed,  and  as  if  the  infiiut  waj 
age,  of  the  idiot,  lunatic,  or  habitual  drunkard 
Bound  mind,  and  competent  (o  manage  his  affaira. 

§  1694.  The  people  of  the  State  may  be  made 
defendant  to  an  action  fur  the  partition  of  real  pro] 
the  same  manner  as  a  privtiie  person.  la  such  a  ( 
summons  must  be  served  uium  the  Attomey-Genel 
must  appear  in  belnilf  of  the  people, 

§  1695.  An  exemplified  copy  of  the  judgment 
of  the  final  judgment,  in  an  action  fi)r  partition, 
recorded  in  the  office  for  recording  deeds  m  each  a 
-which  any  real  property  aliected  thereby  Is  eitutttei 


S  lS9e.  Limitation 

dovrvr. 
1597.  Againet      -nrhoui 

Droaght. 
1&06.  Wbo  ma.v   be   Joined  aa 

defendants. 
1S09.  Id.  ;    wbttre    derendants 

claim  In  scferalty. 
ISOO.  Damaeen  may  be   recov- 
ered ;  how  ustfmated. 
1601.  Id.;     in    action     against 

alienee  of  bnsbnnd. 
1009.  Id.;  where Bcveral parcels, 

«tc. 


ARTICLE  TinRD. 
Actio jf  kob  Dowkr. 
of  action  for 
action 


i  1603.  Id.;  a^lnst  111 
aliening  land. 

IfM.  Action  baiTud  I 
tnent  of  dnwe 

1806.  CoUneive  recon 
prejtulice  iufll 

inffl.  Cnm|ilaiiil. 

1607.  lnt«rU>t'ntoTy 

for  admeaEiirt 
160B.  Onth    of    coma 
etc.;     remove 
vncancv. 

1608.  UowiT  bow  adn 
lOia  Iteport  thetenyq 


f  !•••.   [Jjmd  IMS.]  Am 


tt^Om 


■  ace  of  twcatr-oar  tok*  ;  cr 


far* 


roommKMi 

Ide*Uiafber 
cither 
a.  Inmme-.ar 
S.  IiapffaMKd  oa  •  < 

TlietlneorHidi  •  dWbflMj  ii  aot  •  fvl  of  Aetfm 
ItMited  I7  tliii  MctiiM.  Aad  if  «  bbt  tta*  before  sack 
dnim  of  drmer  bM  bccoaH  burad  bj  tbr  abora  hnat  of 
tvenU'  rran.  the  owner  or  owaera  of  tbe  laads  Md^ect  to 
Sikh  ili^wer,  bean^  in  poaeaiaB.  duO  bate  raoBiixHl 
nicb  ciaim  of  dowtr  Of  aor  atateneat  eoottiiMa  ia  • 
Writing  noder  aeal.  MlMciibea  aitd  ackiwwled«ed  io  tba 
"iDsnner  eniitling  a  derd  of  ml  ertata  to  be  reoordcd,  or  if 
by  any  jud^ient  or  d^trrpe  of  a  oomt  of  record  within  tba 
anne'ticne  and  cniMXTDros  tbe  land  ia  qoestinn,  wherein 
such  owner  or  ownere  were  parties.  8uch  ri«:ht  of  dower 
Dball  have  bc«-n  <Ii«tinfnly  recoirni/cd  as  a  suhsLstiojf  claim 
again^^t  said  land".  lUf  time  after  the  death  nf  her  busband, 
and  preirioaa  to  bwU  acknowledgment  in  writing  or  such 
recoaniiion  by  jtidgmaii  or  decree,  is  not  a  part  of  the  time 
limited  by  th'ie  gection. 

g  1597.  TVIicrf-  'li''  jrrpf-rty.fn  which  dower  Is  claimed, 
Is  actnuily  fxrutii.- ;  \'u-  ■'' upaat  thereof  must  be  made 
defcndiiiif  in  tli<.'  atUuii.  ^V here  it  i«  not  so  occupied,  the 
action  nui>t  be  brought  against  some  person  exercising  sets 
of  owner*lii|<  then?uf>on.  or  claiming  title  Iherelo,  or  on 
Interest  therein,  at  the  lime  of  tbe  commencement  of  the 
action. 

g  1698.  In  either  of  the  cases  upecifled  in  the  last  sec- 
,tion,  tiny  otlier  person,  claiming  title  to.  or  tlic  right  in  the 
possession  of,  the  renl  pro|ieriy  in  which  dower  is  claimed, 
Juay  be  joined  as  defendant  in  tlie  action. 

§  1599.  In  nn  action  to  recover  dower,  in  n  distinct 
J)arcel  of  real  prop^Tty  of  wliicb  tbe  pi  dntifl's  hu*liaiid  dicti 
•eizerl,  or  in  nil  the  re.il  property  wnich  he  alicnc<l  by  Dun 
T-onveyance,  nil  (he  p/rsoDS  in  poeaession  of,  or  cluiming 
Wtle  to,  the  property,  or  any  part  tbereof,  may  bo  made  do- 
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fendanta,  altliough  they  possess  or  claim  title  to  diJTerent| 
portions  thereof  in  severalty. 

*°,fiw.       g  1600.  "Where  a  widow  recovers,  in  an  action  there- 1 
for,  dower  in  projierty,  of-vrhich  her  husband  died  seized, 
she  may  alno  recover,  in  tlie  sumo  action,  damages  for  witli- 
liolding  her  dower,  ti>  the  amount  of  one  tliird  ot  the  annual 
value  of  (he  mesne  profits  of  the  property,  with  interest;  to 
be  coiiiputeil.  where  the  uetioii  is  aguinst  the  heir,  from  her  j 
hiiBbaii'l's  death,  or,  where  it  is  agidiii^t  an3'  otlicr  person,  | 
from  the  time  -when  she  demanded  her  dower  of  the  defend- 
ant ;  and,  in  each  case,  (otlie  limn  of  the  trial,  or  npplicalion  j 
for  juds'"ent,  as  the  case  may  he  ;  hut  not  exceeding  six  I 
yeiirs  in  ihe  whole.   Tlie  damages  shall  not  include  anyiliing  I 
for  the  use  of  pyenuanent  improveineiits,  made  after  tiie| 
death  of  the  hushaiul. 

§  1601.  Where  a  widow  recoveia  dower.  In  a  case  not , 
specified  in  the  laat  section,  she  may  also  recover,  in  thftJ 
same  action,  damages  for  withholding  her  dower,  to  Imt 
compuicd  from  tlie  eoniincucement  of  the  action  :  but  iheyj 
shall  not  include  nnything  for  Die  iLse  of  permanent  ir 
proveaieiits,  tuade  aiiico  the  property  was  aliened  by  be 
husband.     In  all  other  rest^ctJ*,  the"  same  must  be  com- 
puletl  as  piescrilied  in  the  lant  section. 

§  160S.  The  last  two  sections  do  not  authorize  the  i»-| 
covery,  against  a  defendant  who  is  joined  with  others,  ofl 
damages  for  withholdiug  dower,  in  any  portion  of  the  prop- J 
erty  not  occupied  or  chvinied  by  him.  ;j 

I  1603.  Where  a  widow  recovers  dower  in  real  property  j 
aliened  by  the  heir  of  her  husband,  she  may  recover,  in  aj 
separate  action  against  him,  her  damuges  for  withholding^ 
her  dower,  frcira  the  tim<!  of  the  deiitli  of  her  husband 
the  time  of  the  aUenation,  not  exceHling  six  year.s  in  tl 
whole.     The  sum  recovered  from  hini  must  be  deducted 
from  Ihe  sum,  which  she  would  nilierwise  be  endded 
re<"ovcrfrom  Ihe  grantee;  and  any  sum  rccovercil  as  diun- 
ages  from  the  gr-intee,  must  be  deducted  from  the  sum,  1 
which  she  wotild  otherwise  be  entitled  to  recover  from  t" 
heir. 

§  1604.  The  acceptance,  by  a  widow,  of  an  assignmenlf 
of  dower,  in  .satisfaction  of  her  claim  ujwin  the  proju-rlv  f" 
que.«1ioii,  bars  an  action  for  dower,  and  may  be  pleadeii^ 
any  defendant. 

§  160B.  Where  a  widow,  not  Imving  a  right  to  dowe 
recovers  dower  against  an  infjuit,  bv  the  default  or  coUc 
sion  of  his  guardian,  the  infuiit  .sliall  not  be  prejudic( 
thereby  ;  but  when  he  comes  of  fidl  age,  he  may  bring  i 
action  of  ejectment  against  the  widow,  to  recover  the  profi 
erty  so  wrongf idly  awarded  for  dower,  with  damages  frooil 
the  time  when  she  entered  into  possc8.sion,  altliough  that  ilj 
more  thaa  six  years  before  the  commencement  of  me  act' 
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■  ?  1606.  TIic  complaint,  in  tin  action  for  dower,  must 
He^M-ribe  the  property,  as  prescribed  in  ttectiou  one  thousand 
^be  hundred  »na  eleven  of  this  act ;  and  muni  set  forth  the 
^pme  of  the  plaintifT'ii  husband. 

^  §  1607.  If  ihe  defendant  maiies  default  in  appearing  or 

plciiding ;  or  if  the  right  of  the  plaintiff  to  dower  is  not 

di&puled  bv  the  a^l^we^;  or  if  it  apjK'urs,  by  the  verdict. 

report   or  decision  upon  n  trial,  that  Ihe  plaintLt!  is  entitled 

'■  •'■f^er  in  the  real  property  described  in  the  cump!uiui,  iin 

■cutory  judgment  must  be  rendered  ;  which,  except 

■    :  KTwise  pre.>«-ribed  in  lliis  article,  trust  direct  tliat  the 

l)l«iutiff*8  dower  in  the  pr(i|}erty,  parliculaily  describing  it, 

I  be  Bdmea.surp<l  by  a  referee,  deajgufited  in  the  judgment,  or 

three  reputable  and  disinterested  freeholders,  designated 

ereia  as  commifisioners  for  thiU  purpose. 

!^  1608.  Each  of   the  comini-ssioners,  or  the  referee,  a« 

be  case  requires,  nuist,  befort!  euterin);:  U(>(Mi  the  exwution 

"  his  diUieii,  subscribe  and  take  an  oalli.  I)efore  au  officer 

fpecifled  in  scelion  cis^ht  hundred  and  forty-two  of  thi.s  act, 

.to  the  effect,  that   he  will   faiibfuttv,  honestly,  atid  irn- 

irtially  discharge  the  trust   rept)sctf  in   hitn.    The  oatli 

Diist  be  filed  with  the  clerk,  before  a  coinnii«»ioiier  or  a 

feree  enters  upon  the  execution  of  his  duties.     The  court 

ay,  at  any  time,  remove  the  referee,  or  either  of  Ihe  com- 

lissioners.     If  either  of  them  diets,  resigns,  or  ncglents  or 

fefuK-^  to  serve,  or  is  removed,  the  court  may,  from  time  to 

ne,  appoiulanother  person  in  his  place. 

g  1609.  The  referee  or  the  commissioners  must  execute 

'cir  duties  in  the  following  niiiimer  : 

1.  They  mufit,  if  it  is  prafidcable,  and,  in  their  opinion, 
•  the  beat  intere.sl..s  of  all  the  parties  coucerned,  admeasure 

and  lay  off,  as  speedily  as  possible,  as  the  dower  of  the  plain* 
tiff,  a  distinct  parwl,  coiVKlituling  the  one  third  part  of  the 
real  propertj'  of  wliicli  dower  is  to  be  admeasured,  desig- 
nating the  part  so  laid  oil  by  posts,  stones,  or  other  perma- 
it  monuments. 

2.  lu  making  the  admfiusuremeut,  they  muat.  take  into 
Qsideration  any  permanent  improvements,  made  upon  the 

1  property,  after  the  death  of  the  plaintiff's  hualMnd,  or 
er  the  alieuation  thereof  by  him;  and,  if  practicable, 
liose  improvements  imi.st  be  awarded  wiihin  the  part  not 
laid  off  to  tlie  plaintiff  ;  ur,  if  it  iti  not  practicable  so  to 
award  them,  a  deduction  muat  be  made  from  the  part  laid 
off  to  the  plaintiff,  proportionate  to  the  benefit,  which  she 
will  derive  from  so  much  of  those  improvetuentSj  as  la  in- 
cluded in  the  part  laid  off  to  hex. 

3.  If  it  is  not  pntcticable,  or  if,  in  the  opinion  of  the 
referee  or  commissiouer-s,  it  is  not  for  the  heal  interests  of 
•hII  the  parlies  coucerned,  to  admeasure  and  lay  off  to  the 
plaintiff  a  distinct  parreJ  of  the  property.  a.s  prescribed  in 
the  foregoing  subdivision  of  this  section,  they  muat  report 

at  fact  to  the  cotut. 
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4.  They  may  employ  a  surveyor,  ■with  tlie  necessary  as- 
■tetants,  to  aid  in  llie  admeasuremeDt, 

§  1810.  All  the  commissioners  rauBt  meet  together  in 
the  performance  of  any  of  their  duties  ;  but  the  acts  of  a 
majority  so  tnrt  are  valid.  The  referee,  or  the  commis- 
sinucrs,  ur  »  iiiHJorily  of  tliem,  must.  mai\0  a  full  rcjKirt  of 
their  prtif(?ediiij,'s,  sppfil'ying  therein  the  manner  in  which 
they  lidve  discliiirf;eii  tiieir  trust,  with  the  items  of  their 
charges,  and  ji  purliculnr  description  of  the  portion  ad- 
measured and  laid  off  lo  the  pliiintiff ;  or,  if  they  report 
that  it  is  not  pructicahle,  or,  in  their  ojiinion,  it  is  not  for 
the  b(tst  int(;rest8  of  nil  the  parties  coacerned,  t«  admeasure 
ami  lav  off  a  distinct  parcel  of  llie  propc-rly,  of  which 
dower  is  to  be  admeasured,  they  muist  state  the  reasons  for 
thai  opinion,  and  all  the  facts  rclatinf;  thereto.  The  report 
must  be  ackuowlctigcd  or  proved,  and  certified,  in 
manlier  as  a  deed  to  be  recorded,  aud  must  be  filed  in 
ofHce  of  the  clerk. 

§  1611.  Upon  the  applicatioD  of  any  i>arty  to  the.action, 
and  u(>on  good  cause  shows,  the  court  may  set  aside  tL« 
report,  and,  if  necessary,  may  appoint  new  commissioners, 
or  a  new  refeii^o,  who  must  proceed,  aa  prescribed  in 
title,  with  ru8|>ecl  to  those  tirst  appointed. 

§  10 IS.  The  fee.s  Rini  exjiensea  of  the  commissioiK 
of  the  referee,  includinic;  the  expense  ot  a  survej',  whcn^ 
iainade,  must  lie  taxed  tmder  the  direction  of  the  ooi 
and  the  amount  theiieof,  must  be  paid  by  the  plaintiff,  axA 
allowed  to  her,  upon  the  taxation  of  her  costs. 

§  1613.  Upon  the  report  heing  confirmed  by  the  court. 
final  judgment  muint  he  rendered.  If  tlie  referee  or  com- 
missioners have  admeasured  and  laid  off  to  the  plaintiff  a 
di.ttinct  parce!  of  the  properly,  tlie  judgment  mu-st  award 
lo  her,  during  her  natural  life,  the  iww5«.ssion  of  that  i»a^ 
eel,  describing  it,  subject  to  the  payment  of  all  taxes, 
iiicnta.  and  other  charges,  accruing  thereu]K)a  after 
takes  po.s»ession.  If  the  referee  or  the  corami.ssioners 
port,  that  it  i.s  not  praciicahle,  or  that,  in  hi^*  or  tin-ir  opinii 
it  is  not  for  the  bewl  interests  of  nil  ihe  pnrties  concerned, 
to  udmea-sure  atid  lay  off  a  dbsttnct  parcel  of  the  prtijiei 

tlie  tinal  jiidj-munt  must  direct,  that  a  Bura,  fixed  by 

court,  and  spocifled  therein,  equal  to  one-third  of  the  rent*!' 
value  of  the  real  propeity,  as  aaoertained  by  a  reference  ot 
othenvi.'«\  be  jmid  to  the  plniiitiff,  annually  or  oflcner,- 
directed  in  the  judgment,  during  her  natural  life,  for  * 
dower  in  the  proiXTty ;  and  that  the  .sumR,  .<o  to  be  paid, 
and  remtiia  a  charge  "upon  the  jiroperty,  during  her  natural 
life.  The  tinal  judgment  may  also  award  damages  for  tbc 
■withholding  of  dower. 

g  1614.  Tbc  plaiudS  may,  from  time  to  time,  maiutain 
an  action  against  the  owner,  or  a  person  who  was  the  owner 
of  the  property,  to  recover  any  mstalmeat  of  the  sum,  m 
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&rded  to  hc^  for  her  dower,  wliich  became  due  during 

ownonthip,  niid  remiiins  iinpafd.  Or  if  an  instalment 
mainii  due  luid  unpaid,  she  nmy  inaintaiu  an  ni'tioD  U> 
Dciire  a  snli*  of  Ihe  pruperfy,  nnd  ••nfort.-e  the  iMvynu-nt  of 
»  inHtalments,  due  and  lo  become  due,  out  of  the  pr(K.-eeds 
the  Rale.  Such  im  acticm  tiiusl  be  wvtidtietetl,  as  if  the 
Srge  upon  the  real  property  was  a  morlfnige  to  the  same 
Soct.     If,  at  any  time,  it  is  made  to  apjwar  to  the  court, 

t  the  rcnliil  value  of  the  reid  f^rojierly  has  niHicrially  in- 
BBsed  or  dimiuished,  the  court  nmy.  by  an  order,  to  bo 
ide  upon  notice  to  all  the  perNono  inlenwled,  modify  tlie 

kl  judiftnt'Ut,  \\y  incr    sim;  or  diminishing  the  sum  to  ije 

id  to  the  plalnliff. 

§  1616.  Wliere  a  portion  of  tht-  property  is  .ndincn-sured 
d  laid  off  to  the  plaintiff  us  her  (lower,  a  lieji,  wliifh  Is 
lerior  to  the  plaintiil's  rijrht  of  dower,  nitiiihes,  during 
life  of  the  plaintiff,  to  the  residue,  or  to  the  portinn  or 
tare  of  the  residue  which  wiw  sidijvei  (o  it.  as  if  thf  jKir- 
laid  off  to  tlie plaintiff  had  not  l)efn  a  purl  of  thr  pmp- 

i>y- 

^  1616.  An  apiH^al  from  a  final  judfiiiienl,  luvardinp  to 
e  plaintiff  possession  of  the  imrt  ndcneavured  and  Liiil  off 

her,  dr>es  not  stay  the  fseeutioti  theri'of,  unlesa  the  court, 
'  a  judge  thereof,  gnuits  an  order  directing  purli  a  slay, 
ieb  an  onler  sliall  not  lie  graiileil,  if  an  undciiaking  is 
;ven  on  the  part  of  Ibe  resp<indciit,  with  ime  or  niorewurn- 
is,  njjproviMl  by  the  court,  ur  u  juil/^e  tlicinif ,  to  l!ie  effect 
»l,  if  the  jtidgmeiit  uppialed  from  is  ivvcrswl  or  nioiiiflcil, 
)d  restitution  is  awarded,  she  will  pay,  to  (he  person  en- 
IJed  thereto,  tlie  value  of  the  u^e  and  orcui>;iiion  of  the 
Ut  so  admeasured  and  laid  off  to  her,  or  of  llie  portion, 
Btitution  of  -ft  bicb  is  awardL-d.  during  the  lime  she  liolda 
i6se8,sion  thereof,  by  virtue  of  the  judgment. 
^  1617.  In  an  action  for  dower,  the  pliiiiUiff  may,  nl  any 
DC  before  an  interlneutnry  judiiment  in  rendered,  by 
Bson  of  Ihe  defendant's  defjuilt  in  appearing  or  plcndinir, 
^  where  nu  is^^ue  of  furt  is  joinid.  at  any  tima  before  the 
inniencement  of  th<^  trial,  lile  wiih  the  rleik,  a  consent  to 
iccpt  a  gross  sum,  ini  full  Siiiisfacliou  and  disehartfa  of  her 
rht  of  dower  in  the  rciil  i)roix;rty  de^icrilieil  in  the  com- 
lunt.  JSucb  a  consent  miwl.  be  in  writing,  nnd  acknowl- 
ged  or  proved,  and  certJlied,  in  like  numner  a.s  a  deed  to 
I  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
bet  be  served  upon  eath  adverse  party  who  baa  appeared, 
•  -who  appears  after  the  tiling, 

§  1618.  At  uny  time  after  a  consent  is  filed,  as  pre- 
jibed  in  the  last  section,  and  before  an  interlocutory 
idgment  is  rendered,  any  defendant  may  apply  to  the 
mrt,  upon  notice,  for  an  order  gmnring  him  leave  to  pay 
ich  a  groAS  sum.  Tfiereupon  the  court  may,  in  its  dis- 
tetioD,  and  upon  surli  terms  as  justice  requires  ascertain 
ie  value  of  the  plaintiff's  right  of  dower  m  the  property, 
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by  a  reference  or  other\\iHe,  uod  make  an  order,  i 
payment,  liy  the  applicanf,  of  the  sum  so  ascertain< 

I  Jn  a  time  ll\i><l  l>y  ilie  onlt-r,  not  fxctcding  sixty  da 
flervice  of  a  copy  tlit-rt'of ;  and  dirtrling  the  execi 
the  plaintiff  of  a  release  of  licr  right  of  dower,  u 
ceipt  of  ilie  money.  Olit'dieDoe  to  the  ordiT  maj 
forced,  eitbcrby  |)umslinu"ut  for  couttinpt,  or  by  , 
out  t}ie  pk>!iding  tif  the  otTonJing  piirly,  and  re 
jiidgmcnl,  aguini^t.  him  or  her  or  in  both  modes.  i 
§  1619.  Where  Die  pliiiiiliff's  conwmt  has  b€eii 
pres^-ribr'd  in  tlio  liist  section  but  one,  and  she  is  en, 
an  interlocutm-y  judgment  in  tlie  action,  tlie  coui 
Upoa  tbo  jijiplicaliun  of  eilhur  party,  ascertain,  by 
eur.e  or  otherwise,  whether  a  diKiinet  pareel  of  the  f 
can  be  admtasured  or  luid  olT  to  tlie  plaintiff,  as  ti 
dower,  wilhout  material  injury  to  the  interests 
parties.     If  it  nppfarH  to  (In-  court,  that  a  <liHtinc 

'  Cannot  be  so  aiUneasured  and  laid  olf,  the  inter! 
I  judgment  nnisl,  except  in  ilie  case  speeitliHl  in  the  c 
tion,  diri'ct  Hint  the  properly  be  sold  by  the  RberiJ 
a  referee  designated  thcRin  ;"  and  that,  ijpnn  the  a 
tion  of  the  sale,  eacJi  parly  to  tlie  aetion,  and  ever] 
deriving  title  from,  through,  or  under  a  party,  a 
filing  of  the  judgment-roll,  or  of  a  notice  of  the  p< 
of  tile  action,  us  prescribwl  in  arliele  ninth  of  this! 
barred  of  ami  from  any  right,  tiilf,  or  interest  in  q 
property  sold.  I 

§  1620.  In  n  ense  speeifled  in  .section  one  thoii 
hundred  and  seveateen  of  this  act,  where  the  propei 
part  theienf ,  riinSiistA  of  one  or  more  vacant  or  unid 
lots,  (lie  plainlilT's  consent  may  contain  a  stipidatioi] 
a  distinct  parcel  out  of  those  lot.s,  in  lieu  of  a  gn 
In  thai  case,  the  inf  erJocutory  judgment,  instead  a 
ing  a  sale,  may  direct,  if  it  iipp-cars  to  be  ju.Hl  bo  to] 
comnussiouiTS  be  appointcil  to  admeasure  and  lay  d 

filainliff  a  distinct  parcel,  out  of  the  vacant  or  unit 
ota  ;  and,  if  there  h  any  iilhcr  jiroperly,  that  it  I 
and  a  giosa  sum  lie  paiil  to  lier  out  of  the  proceeds  I 
OS  prescribed  in  the  next  three  welions.  The  platutJ 
to  each  distinct  puree),  admeasured  and  laid  off  tj 
prescribed  in  this  section,  is  lliat  of  an  estate  of  inh 
in  fee  Kiniple.  In  adniea-siiritig  and  laying  off  tta 
the  commis'.'iionera  must  ciiDskier  gvitintiiy  and  qual( 
lively,  aeeoriijiig  to  tlie  v:tlue  or  the  [ilaiiitiff's 
dower  in  the  vacant  or  unimproved  lots,  out  of  w. 
admeasurcnient  is  to  be  made  ;  ivhich  must  be  nsei 
in  proportion  to  the  value  of  those  lots,  as  presc: 
the  m:st  three  sections,  for  (^.xing  a  groaii  sum  to  ' 
her  out  of  the  proceeds  of  a  sale, 

^  16S1.  Before  an  interh»cutory  Jiidgmcnt  is 
for  tlie  8a le  of  (he  properly,  the  court  must  direc 
enoe  to  ascertain  whether  any  person,  not  a  pa 
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eo  upon  llie  proiierty.  or  any  imrt  thrrrof.  Except  u 
■wise  cxprtsslj  prfstrilx"  1  iu  tbi«  ortick;,  (b*  prottxtj- 
u{)OQ  nnd  8ubt<(-qui-n(  i<>  Um  rcfmaaoc  innat  Ik;  the 

,  as  pre.'^<;ribed  in  artule  gecood  Of  Ibh  tllle.  wJktv  u 

'erence  is  made  as  preiKrribed  in  vection  ootf  ttiuuNntid  Ave 

undred  and  sixty-one  of  this  act. 
§  1622.   Wliere  the  ini^rlwiii.. 
■ale,  if  ihe  rijrbt  of  dowtr  of  tlie  i< 
other  lien  uiion  the  propfriy.   Ilr 
discretion  of  the  court.  <lirei  i   id  it  ... 

either  aiibjert  to  the  lii-n.  'jt  ili>i  liar_'i,|  from  tlie litn;  and, 
in  the  liuter  ciiae,  tlint  tbf  (irtii<r  mjikiriff  the  aoIo  puy  Ihe 
amount  of  the  lien,  out  of  the  ppif  fi-<l«  of  tlie  sale. 

g  1623.  Immediately  after  orimpleting  the  sale,  tind 
executing  the  proper  cooveyanec  lo  the  purchai^r,  the 
officer  makio^r  the  sale  muMt  nmiie  and  file  with  the  clerk  a 
rt  thereof,  showing  iJie  name  of  the  purchnner,  and 
ith'o  purchase  price  paid  by  liira,  or,  if  (he  profwiiy  was 
ifold  in  parcel-*,  the  name  or  each  piirchostT,  and  the  price 
'•nd  a  de*>cription  of  (he  jwrcel  »iol(i  to  him  ;  the  sums 
which  tlie  otliccr  has  paid  out  of  the  proceeds  of  the  wale, 

arsuant  to  the  iiiterlixutory  judgment  :  the  purpo^^  for 

'hich  each  iioyineut  was  made  ;  the  amount  and  items  of 

lia  fees  and  expenses  ;  and  the  net  amount  of  the  proceedti 

fter  deducting  the  paymentH. 

§  1624.  Cpon  confirming  the  sale,  the  court  miMt  aecer- 
lain,  by  a  reference  or  otherwise,  Ihe  rights  and  interertH  of 
each  of  the  parties  in  and  to  tlie  proceeds  of  the  sale,  and 
also  what  groHS  sum  of  money  ia  equal  to  the  vtdue  of  the 
plaintiff's  dower  in  the  net  proceeds  of  the  sale,  calculated 
iipon  tlic  principles  applicahle  to  life  annuities.  The  court 
tnust  ihereuixin  render  final  judgment,  confirming  the  sale, 
ind  directing  1  hat  the  gross  sum  ao  nscertained  be  paid  to 
ithe  plaintiff,  in  full  RaliHf.-iciiim  of  her  right  of  dower  :  and 

iBt  the  remainder  of  the  proceeds  of  the  mile  he  diHlribuled 
ong  the  pei'sons  entitle*!  thereto. 

§  1626.  The  provisionH  of  article  second  of  this  title, 
Ji'iating  to  a  sale  made  as  pn'scrilied  in  thai  article,  and  lo 
Ihe  distribution,  investmenl.  and  care  of  the  proceeds, 
ipply,  as  fnr  as  they  are  tipplirable,  to  a  Hale;  made  as  pre- 
icrilied  in  this  article,  an<l  to  the  distribution  of  the  pro- 
ceeds of  a  sale,  as  pre^xiibed  iu  the  last  section. 


ARTICLE  FOURTH. 
Action  to  foheclose  a  Mortqaqe. 

{  1029.  Complaint  to  etate  wbetb- 
er  Knell  actJun  brnnght. 

IBM.  If  judgment  rondsTpd 
therein,  execution  moat 
be  rclnrnpfl. 


I     f  1886.  Final  jiiilgmcnl ;  what  lo 

^^  couUiLu. 

H  IsaT.  Person   liable    for  mort- 

H  Buee  dcbi.  nin.T  Iw  made 

H  acFcnilniil,  etc 

I  iaii&  Other    actioriH    for  mort. 

H  8^1^  debt,  wben  pro- 

■  Slbited. 
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I  1BSS.  Kffect  of  Gonveyfiice  upon  wbvn  pioce 

sbIo.  etuycd. 

1833.  "Diitpositlnn  of  surplus  J    Kiafi.  When    pnrt   onll 

iTOl.  When    complaint    to    in-  property  to  he  I 

di'^miDM-d  tin   puytnent  H^av.  \Vheti  the  whole 
or  snm  Juc  may  l/csold. 

1855.  Payment  after  judRtnenl; 

§  1686.  lu  an  ai;liim  to  fo.eclosi*  a  luortfjisf  >i 
])roi5erty,  if  ilic  )ikiutiff  lu'comt's  euiitlud  to  linul  ju( 
It  must  iliraet  I  he  sale  of  tlie  ijroperty  luortgiigei 
such  part  {hereof  a.s  is  sutTicioiit  to  discharg-o  the  m 
debt,  iLe  exjjeuhes  of  the  sule,  anil  tlie  costs  of  the 

§  1627.  ATiy  person,  who  is  liiiblo  to  the  pltiii 
the  paymeut  of  (he  debt  sceiired  by  tlic  mortgage,  | 
made  ii  defendant  in  the  action  ;  and  if  he  ha-t  ap|x4| 
hati  been  pcrHotinlly  served  wilh  the  suminnns,  tQ 
judgliient  may  award  paynienl^by  him  of  llie  real 
the  debt  reniHiiiiTjg  uiiAiti.sfied,  afler  ii  i^alo  of  th4 
gagcil  property,  anil  th<?  applieation  of  the  prot'eei 
suaut  to  the  direclions  contuiiied  therein. 

§  1688.  Wliile  nn  iietion  to  foreclose  a  mortg/tj 
rcai  ]iroperty  is  pending,  or  jifter  filial  judgment 
pluialiff  therein,  no  other  action  (shall  be  eornmei 
maintained,  to  recover  any  pan  of  tliK  mortsjage  <lvH 
out  leave  of  this  court  in  which  the  former  actl 
bixiuglit, 

§  162B.  Tlie  coinplainl,  in  an  action  to  foreclose 
gage  upon  real  property,  luiist  rtate,  whether  u»; 
action  hjia  l^een  hroiiglu  to  recover  any  part  of  the  m^ 
debt,  and,  if  so,  whether  any  part  Uiereof  lias  1M 
leeted. 

§  1630,  "Where  linal  judgmenl  for  ihe  rhiintiff  b 
rendered,  in  tin  aeikin  lo  tceovenitiy  [iiirt  of  the  m 
debt,  an  action  shall  not  be  coiunienced  or  mainlii 
foreclose  the  murigiiLre,  unless  an  execution  agai 
properly  of  the  defendiinl  has  been  issued,  upon  tli 
ment,  to  the  shnilt  of  I  ho  ecu  at  y  w  hero  he  resiila 
resides  within  the  Wtnic,  or.  if  he  resides  without  till 
to  the  sherilf  of  tlie  (niuntv  where  the  jndgmeul 
filed  ;  and  ha-s  been  reiitraed  wholly  or  parily  unsat] 

t^  1631.  Tlie  plniiitilT  must,  at  least  twenty  days 
a  tinal  judsment  direeting  a  snle  is  rendered,  lilc,' 
clerk's  office  of  cnch  county  where  the  mortgaged  pj 
i!*8ituaH?d,  a  notice  of  the  pendency  nf  ihe  actiov.j 
Kcribeil  in  section  one  thousand  six  hundred  and  fcvi 
thii*  act;  which  inu»«t  .specify,  in  addition  to  the  pari 
required  by  that  section,  the  date  of  the  niortgd 
parties  thereto,  and  the  time  and  place  of  recording, 

§  1632.  A  ronveyaiice  upon  a  siile,  made  pursiiai 

final  judgment,  in  iin  uetinn  lo  fore<'lu.<e  a  mortgagu 
real  property,  vests  in  the  purchaser  the  same  e^taV 
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at 


twotill  have  vi-sted  in  ihi^  iii<irT:i»;;i.',  If  hr  mviir  i4 
Jeiiiption  had  Xtt'cn  foniTic**-!     ^'x  fi  a  i-iorryuace  f»M 

Ti;.-n.-'-r  wjd  mort- 


jil,  !i9  if  it  WHS  executed  liv  fbr 
igee.  iinil  is  an  entire  Ivar  nrmi'i"' "  >< 
h  parly  l<>  the  afiion  wl 
r.tn  cl»iiiiins  from.  i|] 
minj;  after  ihe  fllingT.f  i;,. 
sctiun,  as  prescribed  in  tbu  Ja^^t 

S  1633.  If  there  is  anr      - 
hie,  afier  piiyinj;  ihi- ix; 
he  mortgage  di lit  ami  i!, 
d  into  court,  for  the  u-- 
leri'to.  If  auy  part  of  tl 


•l,,,f  1),,. 


ft 


U)i;   pf'^'i^itjn  of  IIm 
:  Nilr.  ani]  M8li«fyioK 
'I'  ititioD,  it  mii«t  be 
■T  perw>n*  fniitled 
;«  in  court  for  the 
rio*l  of  three  months,  the  court  UlU^t.  if  no  apfilication 
IS  hoi'n  Tnadc  therefor,  and  may,  if  an  apjilicrition  Ihertffor 
. .  direct  iiio  l>e  invesled  at  int«Tiit,  for  tht  tH'tieflt 
-on  or  pernon'^  eolftled  thereto,  to  be  p«id  upon 
U^.-  u.i-.^  liou  of  the  court. 

§  1634.  Where  an  action  is  bruuKht  to  fuiecloM?  a  niorl- 
je  upon  real  propi-rty,  ujion  w-hicb  a  jKjrtion  of  the 
ncipal  or  interest  iv  <iijc,  udJ  wnithiT  portion  of  either  w 
0  become  due.  the  complaint  must  lie  di»mi.sM.-<l  without 
lists  agiiiasl  the  plaintitf,  u]Mjn  the*  defi-nilant  pnyinsr  into 

ritrl.  at  any  time  bi-fon-  a  llnal  judc^nu-nt  directing  a  sale 
rendered/the  sum  due,  and  the  jjliuntifT'K  eoHta. 

g  1635.  In  a  cas*  specified  in  (be  luwt  section,  if,  after  a 
bal  judgment  directing  a  ntle  w  rentiere^l,  hutbefore  thesule 
made,  the  defendant  i)uy8  into  court  the  amount  due  for 
iriucipid  and  interest,  and  the  cosls  of  the  action,  togciher 
"ith  the  expenses  of  the  ]jr<>c<iMlinp*  to  sell,  if  any,  all 
roceedinpt  upon  the  jmliUTneut  must  Ik3  stayed  ;  but,  upon 
subsequent  dt-faull  in  the  payment  of  principal  or  interest, 
le  court  may  make  an  order,  directing  the  enforcement  of 
e  judgment,  for  the  purpose  of  collecting  the  sum  then 
le. 

S  1636.  Where  the  mortgage  debt  is  not  nil  due,  and 
be  mortuffiged  propHTty  is  so  circumstanced,  tLut  it  can  1x3 
lold  in  parcels  wiihout  injury  to  the  interests  of  the  parties, 
be  final  judgment  must  direct,  that  no  more  of  the  property 
be  sold,  in  ilie  lirat  place,  than  is  suflU-i  nt  to  satisfy  the 
Rum  tbca  due,  -with  the  costs  of  the  action  and  expeii.ses  of 
the  sale  ;  and  that,  upou  a  Kuli>.ei|uent  default  in  the  pay- 
lent  of  principal  or  iniercsl .  the  pljimlff  iiifiy  ftp[ily  for  an 
"ler,  directing  the  side  of  the  residue,  or  of  po  much 
ereof  a:*  is  necessary  1o  satisfy  the  amount  then  due,  with 
e  costs  of  the  applicatiiiii  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  sa 
often  as  -a  default  htippens, 

g  1637.  If,  in  a  cnse  specified  in  llie  liist  tbree  section^ 
it  appears  that  llie  mortpiKcd  property  is  so  cirenmstanced, 
that   a  sfile   of  the  whole  wdl  be  taost  beneficial  to 
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parties,  t)i«  final  judgment  must  direct,  that  I 
propert;  be  sold;  that  the  proceuda  of  the  sale,  aft 
ing  the  costs  of  the  uction,  a.nd  the  expenses  of  tl 
either  applied  to  the  autisfac-tion  of  the  whole  su 
by  the  mortgage,  -with  such  ii  r.'bate  of  interest, 
requires;  or  be  first  applied  to  the  pajment  of  th( 
ana  the  balance,  or  .so  mticb  thereof  as  is  neceasi 
Tented  at  interest,  for  the  beneflt  of  the  plaintiff, 
to  him  from  time  to  time,  as  any  part  of  the  pi 
interest  becomes  due. 


I 


ARTICLE  FIFTH. 

AOTIOH     TO     COMPEL     THE     DxTKBMIMiLTIOM     OF     A 
REAL   FbOPBBTT. 


g  163fi.  Who  niny  maintain  aoticin. 

1639.  Complnlnt. 

1640.  ProcecdingH  whau  defand- 

tut     denies     plaintifTs 
tlUe. 

1641.  Id.;  When  he  pleads  title. 
184'J.  FrocBcdinge  tue    a&me    an 

in  ejoctment. 

1643.  Proccodlrign  wbta  defend- 
ant clalins  in  reveralon 
or  remainder. 

Ift4i.  JudguiQut  awarding  de- 
foodnnt  possessinn,  etc. 


8  lfi4S.  Ja4gmenlf»i 
1644.  Effect  of  jadi 
KMT.  Action      to 

widow's  do 

Proceediogs. 

a  d  mi  ta   i 

claim. 

Id.;      when    i 

claim  ia  denii 

,  This   artic-le 

corjioriitlos 
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S  1638-  {Am'd  1691.1  Where  a  pewon  has  b« 
an')  th'jge  ^A'hose  estate  he  has,  have  been  for  on 
posMSBion  of  real  property,  or  of  any  undividet 
therein,  claiming  it  in  fee,  or  for  life,  or  for  a  tern 
not  less  than  ten,  he  inny  luniutaiu  an  nrtion  ag 
other  person  to  compel  the  determination  of  any 
Terse  tothiit  of  the  plaintiff  which  the  defendant 
any  estate  in  that  property  iu  fee,  or  for  life,  or  I 
of  years  not  less  tlian  ten,  in  possession,  revers; 
mainder,  or  to  nay  interest  in  that  property,  inclu 
claim  in  the  natnre  of  an  easement  therein,  wbethi 
tenant  1 1  any  other  ostite  orlAodH  or  not,  and  al:jo' 
any  lien  or  incumbmace  ni>on  Raid  property,  of  th 
orVitue  of  not  less  than  two  hundrt?d  and  "fifty  do! 
this  section  does  not  apply  to  a  claim  for  dower. 

§  1639-    [Am'dlHd}.]     The  complaint  in  BUoh 

th  facts  showing: 


must  set  forth 


CLAIM  TO  REAL  PKOPERTY. 

\1.  Th«  plaintiff's  right  to  the  real  property;  whether  hiti 
ftte  ther«ti  is  in  f>reor  for  liff,  orforii  term  of  yi  nrs  oot 
I  than  ten;  and  vrbelber  be  holds  it  an  heir,  deviate  or 
ch&8«r,  with  tlio  source  from  or  uieana  by  which  hiu  title 
aediately  accrued  t<>  him. 

2.  That  the  property,  at  tht'  couinencoment  of  tho  acti(in 
,  and,  for  the  oneyetir  next  preceding,  has  been  in  his  poa- 
'  leMion,  or  iu  the  possession  of  bimtself  and  those  from 
vbom  he  derives  his  title,  either  ns  sole  totmiit  or  as  joint 
tenant,  ortenantinoommon  with  others, 


3.  That  the  defendant  unjustly  olaima  nti  etitule  ar  inter- 
est or  easement  therein,  ur  a  lieu  or  incurabranee  thereujiou 
of  the  chiiriicter  specifitd  in  the  last  Heetion. 

The  conaplftint  must  describe  tho  property  as  prest-riiicd 
in  section  ttfieen  hnndred  nud  eleven  of  this  act.  The  de- 
mimd  for  jadgnicDt  may  be  to  ths  effect  thut  the  dofcndiitit 
»nd  every  person  cluiming  uuder  biiu  be  burrod  frrnn  all 
clium  to  an  estate  in  the  proptrty  described  in  the  com- 
plaint, or  from  all  claim  tx  an  interest  m  euHemiut  Ibeieia, 
or  a  lien  or  incauibrance  tlierenpon,  nf  the  chaiact«r  8p«c'- 
ficd  in  the  hist  section,  or  it  mny  coiubiae  two  or  more  of 
^M^demands  with  other  demands  for  appropriate  relief. 

■"  §  1640'     If  the  defendant,  in  liis  answer,  pnts  in   issne 

^le  matters  specitied  in  Kabdivisioii  second  of  the  last  see- 

tion,    and    succeeds    upon    that   defence,    final  judgment 

mn'it  be  rendered  in  his  favor,  dismissing  the   complaint, 

^^d  awarding  to  him  costs  against  the  plaintiff. 


S  1641.  [Am'd  1891.]     The  defendant  may.  in  his  an- 

rer,  either  with  or  without  the  defence  specified  in  the  last 

slion,  set  forth  facts,  showing  that  he  has  an  e&tate  iu  the 

property  or  any  part  tboroof,  adverse  to  the  ptaintiff,  in  fee, 

or  for  life,  or  for  u  term  of  years  not  less  thau  ten,  in  posaes- 

jD,    reversion,  or  remainder,    bs  in  a  complaint  for    the 

le  cause  of  action;  or  the  defendiint  may  set  forth  facts 

lowing  that  he  baa  an  interest  or  an  easement  iu,  or  a  lien 

rin'-umbrancenpon,  snid  property;  and  thereupon  ho  may 

Binand  that  tlie  cimplaint  be  dismissed,  or  any  judgment 

"i  which  he  would  be  entitled  in  an  action  brouglit  by  him 

I  recover  that  ehtnte  in  said  property,  or  to  enforce  in  any 

anner  the  interest  or  easBmont  therein,  or  the  lion  or  ia- 

Smbrance  thereupon  which  he  asserts;  or  be  may  combine 

'  two  or  mor@  of  waid  demands. 


CLAIM  TO  UtEAL  PROPERTY. 


l6i2~U 


P 


§  1642-  [Am'dlS^l.]  WTiere  an  iBsae  of  fact  ia  joined  i 
an  action  broagbt  as  pregcribed  in  this  article,  nnleaa  the  da 
fe&dant  merely  demands!  that  the  complnint  he  dismissed 
if  the  defeudunt  clidum  an  estaie  in  said  vropert.v,  the  Bub^ 
seqnent  proceedings,  including   the  trial,  judgment   ant 
execution,  ere  the  anme  an  if  it  M-as  an  action  of  ejectment 
except  H8  otherwise  expressly  prescribed  in  this  title;  if  thi 
defendant  claims  an  interest  or  easement  in,  or  a  lien  or  inj 
enmbTaace   upon,  sail  pr>)perty,  the  Bnbseqiient  pruc«edl 
ingH  are  (.be  same  as  if  it  viaa  an  action  brought  by  the  (\e 
feudant  to  eBtahlish  or  enforce  tlio  said  interest,  eastment;^ 
lien  or  incnmbrance,  and  the  conrt  may  award  any  appro-i 
priate  relief,  except  as  otLerwiso  expressly  prescribed  in  tbill 
title. 


» 


§  1 643-  Where  the  defendant  claims  the  property  ill 
(inestion,  or  any  part  thereof,  by  virtue  of  an  estate  in  re-l 
mainder  or  reversion,  he  need  not  establish  a  right  to  ttiaf 
immediate  possession  thereof;  bnt  where  the  verdict,  re-l 
port,  or  decision  finds  that  he  has  such  an  estate,  it  miutl 
specify  the  time  when,  or  the  contingfncy  upon  which  bti 
will  be  entitled  to  posscgxiou;  and  final  judgiuent  to  tluiM 
effect  must  be  rendered  accordingly,  withi:)nt  damages.  Inj 
such  a  case,  an  execntion  for  the  delivery  of  the  possesBicM 
of  the  property  may  be  issued  upon  the  jadgment;  bnlj 
only  by  the  special  order  of  the  court,  wade  npon  an  appli-' 
cation  by  the  dc-fendant,  or  a  person  claiming  under  biniJ 
and  satisfactory  proof  that  the  time  Laa  arrived  when,  otl 
the  cimtingency  ha.s  biippened  upon  which,  tbe  applicant  itl 
entitled  to  poBaesKion  by  the  terms  of  the  judgment. 


§  1 644-  Where  a  fintil  judgment,  in  favor  of  the  de 
fendaut,  deteriniiies  that  he  ig  entitled  to  the  imiiiedinfa 
possession  of  the  property,  it  must  awar  I  him  iiosaf-ssion^ 
accordingly.  The  final  judgment  must  also  award  to  bim 
his  damages  for  the  withholding  of  the  property,  as  in  ab 
action  of  ejectment. 


> 


§1645-  [*4m'dl8Jl.]  Final  judgment  for  the  plnintitf 
mubt  be  to  the  effect  thiit  the  defendant,  imd  every  peisun 
clniuiiug  under  him,  by  title  accruing  after  the  filiiij;  of  the 
judgment-njll,  or  of  the  notice  of  the  pendency  of  the  ac- 
tion, aa  prescribed  in  article  ninth  of  this  title,  be  forfvet 
barred  from  all  claim  to  any  estate  t  f  inheritimce,  or  for  life, 
or  fur  a  term  of  years  not  less  than  ten,  in  the  property;  or 
saoh  judt^meat  must  be  that  the  defendant  ana  eveiy  per- 
son cloiniing  under  him,  as  above  stated,  l>e  forever  burred 
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_  to  MIT  inteteBi  or  •■Mineint  in,  or  li«n  or 

^  vpon.  the  Biiid  prop«rtT,  of  any  kind  or  lutare 

.  orirf  mnj  particuliu-  intorrat,  eMement,  lien  or 

I  ■pMifl«d  in  said  ju  'ement ;  and  th»  court  may 

— yi— tmireat  puri'orting  to  cre»t«  say  unoh  in- 

!&t.  Lien,  or  ini.-atiibranoe  to  b«  d6UT«r«d  up  or 

1  of  record;  or  two  or  more  of  said  forms  of 

■tmnyb«  awarded  in  the  same  aoiion.    If  snoh  a 

.,, (t  is  tlili«n  vpon  the  defeudnnt'a  defnnlt  in  appear- 

far  p!«adiiig,  it  an  nil  not  award  coata  to  either  party,  nn- 
I H  be  taken  npon  a  default  in  nnswering,  after  tbo  deoia- 
1  of  •  dMnofier  to  the  oomplaiaU 


$  1646>  [Am'd  1(^1.]  A  final  jadsmnnt  in  favor  of  either 

'  f ,  is  »n  action  brought  iis  prcaorihod  in  thiH  Mrticle.  i« 

iTe  against  the  otLer  party,  oa  to  tho  titio  oNtAbUiihad 

_  itlM*etion   and  alio  against  t-very  poriton  claimniK  from. 

'Ommgh,   or  tinder  that   party,  hv  title  accruing  a(i»r  th* 

filing  of  the  jadgment-roll,  or  of  tuo  notioo  of  thi>  pcmleuQjr 

of  the  nctioQ,  as  prescribed  in  nrtiolo  ninth  «t  tlilH  tltlo.    A 

Bi^w  trial  of  eaid  action  after  jii>)((iii<'nt  hIiaII  not  dit  granted 

as  a  matter  of   right,  bnl  the  court  niny,  in  >ti»  iliMi^rolion  la 

the  interest  of  jnstice,  Rrnnt  a  now  trial  uiion  nn  AiiplioAtiiin 

made  by  any  parly  within  oije   y.  nr  afti^r  anid  judginont. 

Bnt  where  a  defendant  L)  an  infant,  an  Idiot,  n  Inn n tic,  an    A  oiv.  Pro.' 

liabitnal  drunkar'1,  or  imprifioned  on  a  oriminnl  chnrtju  or  In    'J<^1. 

eiet-niion  upon  o<jnvic?i'>n  of  acrimtntil  nfToiiNofor  a  t«riii 

less  than  life,  the  said  defendant  shall  hiivn  th»  riKhl,  within 

I    one  year  after  his  disability  la  terminntrfi,  to  apply  fi>r  and 

Bflhtiun  anew  trial  of  said  action,  and  tlm  rn|<r<>HflntAtivi>*  of 

■sdch  a  defendant  f>h nil  have  the  same  rii.ht  ^tithiti  una  ynat 

Hotter  the  death  of  said  defendant,  ifntich  ihiiiib  occiirit  whilft 

Blhe  disability  continnes.      Upon  any  now  trial  of  an  nction, 

P^bronght  as  prescribed  in  this  aitiplo,  the  record  of   the  otI- 


k 


^ 


deuce  given  upon  tbo  previons  trial  may  be  again  offered  to 
the  court  by  either  party,  and  moy  be  roooiTcd  in  ovfd«no«, 
in  case  the  same  evidence  cniiunt  b<«  ngnin  prnrurcd.  Tho 
eoTirts  may  make  finch  rwlea  and  ni'dorn  na  tn  ]n'oi»<'rvinfc  tlid 
record  of  the  evidence  given  in  siu-h  nctionH  niid  porpoinat- 
Lng  tbe  proofs  prodnccd  therein,  ciihor  with  or  wtthont  tho 
awarding  of  any  tither  relief  to  the  party  whoHii  proofN  are 
BO  perpetaated,  as  Khali  be  necessary  or  proper,  ului  iniiyoni- 
brace  snch  directions  in  the  judgment. 


§  1647-  [^^n'd  1891.]  A  person  claiming,  as  owner,  an 
estate  in  fee,  for  life,  orforyears,  in  realprnperty,  tnny  niiiin- 
tain  an  action  agaiuHt  a  wotuan,  who  oluiniH  to  have  a  right 
of  dower  in  the  whole  or  a  part  of  the  property,  to  compel 
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the  determination  of  her  claim.  Bnt  anoh  an  action 
be  ooiDniencQcl  until  after  the  expiration  of  fonr  i 
lifter  the  deatli  of  defendnnt's  husbiind.  If  the  dot 
ia  under  any  of  the  disabilities  specified  in  the  lost  I 
the  provisions  of  that  section  relatin}{  to  new  trials 
perpetuating  proofs,  ehall  apply  to  her  case. 


§.16'48-  In  an  action  brongbt  an  specified  ia  I 
section,  if  the  camplniut  admits  the  dctendnnt's  j 
dower  in  the  proijerty  descriljed  therein,  or  any  par 
of,  it  miiNt  demiind  judgment  that  hir  dower  \>6  t 
nred.  In  that  case,  if  the  dtsfeudnnt  does  not,  by 
swer.  Bet  forth  facts,  showing  that  she  is  entitle 
greater  right  of  dower,  or  anoiher  ©state  or  intere^' 
property,  thaa  is  so  admitted,  and  demand  judgmen 
for,  as  if  she  waa  the  plaintiff  in  an  notion  for  Aov 
court  must  render  an  interlocalory  judgment,  direct 
dower  to  be  admeiisared  with  or  witlioiit  damages  fm 
ten)iou,  as  in  an  action  for  dower.  The  uubsequei 
oeedings  are  the  sitme,  as  if  the  defendant  had,  as  p 
recovered  an  ioterlocutory  judgment  in  tin  action  for 


§  1649'  When  the  plaintiff  inaiatu,  in  hia  con 
that  the  defeadnnt  has  not  a  right  of  dower  in  the  pi 
he  must  demand  judgment  that  she  be  foreyer  bant 
anchnohuin.  In  thiitcase,  qt  where  the  plaintiff  m 
right  of  dower  iu  the  defendant,  and  the  defendant 
.  answer  demands  jadgment  far  a  greater  rt^ht  of  do 
anoiher  estate  or  intereat  in  the  property,  tban  is 
mitted,  the  proTisioiiB  of  this  article,  relnting  to  an 
to  oo>iipel  the  determitiation  of  na  adverse  claim  in 
for  life,  nr  fur  a,  totia.  of  ,vim>  s  not  less  than  ten,  appl; 
proceediuga  bubaeq^uent  to  the  answer. 


ir,5i>-i8r,« 


WA9IX. 


'  350-  [Amd  If&l.]    An  action  Mftj  k«  aaftatdBcd.  M 

:  be<i  JD  this  article,  by   O'  av^BK  a  eoepon'loti,   0( 
b;  ijf  AgMustan  nninooipamt»>i  a— nfMliim.  aa  ^  U  waaftlMV.  T.  I 
I  Witaral  person,  or  such  an  aetioD  taajr  1«  naiaUiArd  by  or 
luaiDst  tho  recelTer  orother  ncceMaor  of  aajsosh  ebtpoM' 

I  son  or  associatioD. 

ABnCLI  StXTH. 
AcnoM  torn  W^ai* 


I  ICM.  AdiM 

BDt  O 

lawi  U.;   liai^'w  10  te 

■loeted  fraadahMtaBr* 

loaa.  Vlrw;  Wbt*  Mt  BMCa- 
but;  when  a«4  bow 
nude. 


d 


lllKl.  Wlto  Uabl«  <o  aeUoafor 

wwte. 
1S9.  Artiun  b;  brir.  devisee,  or 

grantor  of  Kta^on. 
IGS.  Id.;     by    it%ri    natiiiT 

giaanllBn. 
1834.  Id.;    bj-   grantee    of  real 

pro|»Tt]r     so)d     BDder 

execuliun. 
MSB.  Jadsment     in    action 

■ealniit  tenant  of  par- 

tualareetale. 

§  1 65 1..  An  action  for  waste  Ifes  Mgamsl  a  tenant  by  Uie  M  Hun,  * 
curtesy,  in  dower,  for  life,  or  for  yetin.  or  tlie  awignre  of 
Mrh  a  tenitnt,  who,  durina;  bi*  estate  or  term,  commits 
waste  upon  the  real  piroijerty  held  by  him,  without  a  special 
d  lawful  written  licente  so  to  do ;  or  agaioat  such  a 
lant,  who  lets  or   grants  hia  estate,   and,  otill  retaining 

ssion  thereof,  conunits  waste  without  a  like  licetise. 
§  1658.  An  heir  or  devisee  miiy  maintain  an  action  for   4fi  ""n. « 
waste,  committed  in  the  time  of  his  aiifcxior  or  twtator,  a>> 
well  aa  in  his  own  lime.    The  ^antor  of  a  reversion  may 
maintain  an  action  for  waH(e,  o<:>mmitted  before  he  aliened 
the  same. 

§  1663.  Such  an  action  may  alao  be  maintained  againat 
a  guardian  by  his  ward,  either  before  or  after  the  termina- 
tion of  the  guapllanship,  for  waste,  committed  upon  tlie 
real  proi)erty  of  the  wnnl,  dnring  the  guardianship. 

§  1654.  Wliere  real  prof>erty  is  sold  by  virtue  of  an 
exc(5Ution,  the  p)erson,  to  whom  a  conveyance  is  executed 
pursuant  to  the  side,  may  maintain  an  action  for  waste,  com- 
niittcd  thereon  after  the  .snip,  a^inst  the  person,  who  was 
then  in  possessioa  of  the  property. 
§  1665.  M  the  plflintiflf  recovers  in  an  action  for  waste,    46  Hun,  (l 
;bcr  than  an  anion  bruiij^litas  prescribed  in  the  next  scc- 
n,  the  flniil  judgmetit  must  award  to  liitn  treble  damages. 
here  the  actum  in  broiisrlit  I  y  the  person  next  entitled  to 
le  reversion,  and  it  appears.  In  like  manner,  th.'il;  the  in- 
to the  estate  in  reversinn  is  equal  to  tlic  value  of  the 
intmt'a  estate  or  nni-xpired  term,  or  thnt  it  was  doTie 
aliciously,  the  final  jmlsment   must  also  award   to  the 
piainliff  llic  forfeiture  of   the  defendunt's  estate,  and  the 
pOfSsesHion  of  the  place  wjiBted. 
§  1656.  An  action  for  waste  may  also  be  maintaiued,  by 
Joint  tenant  or  tenant  in  common,  against  hia  co-tenani. 


s« 
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who  cominils  waste  upon  the  real  property  beld 
tenani-y  or  in  common.     If  ihe  |:iliiintilT  rccoverethe 
is  dntitled,  at  his  elcftion,  I'illicr  to  a  final  judgn 
treble  duiuflges,  as  specified  in  the  Inst  section,  or 
partition  of  the  property,  as  prescribefl   in  the  m 
Kections. 

§  1657.  TVhcre  the  plaintiff  olcctis  to  huve  parti 
pn'scrilied  in  the  lust  wi-tioii,  if  the  pleRfiings,  ven 
port,  or  decisiou,  (lonot  determine  tlie  rights  and  J 
of  the  Severn]  part  ic^^  in  the  5>roperty  so  lit-Jd  in  joint 
or  in  eoimnon,  the  court  mu.^t  a.seertain  them,  by  i 
ence  or  otherwise.  If  it  appenrq  (but  tlierc  are  pera 
parlies  to  the  action,  who  must  tiiive  been  mude  pa 
anactiiia  fur  the  parlilioa  of  the  property,  they  i 
troueht  in  by  a  suppletiicntul  sumrauns,  and,  if  ne 
Bupplenieulul  plwidiiiga  niitKt  be  made.  When  th' 
and  lulere.-itH  of  nil  the  piirtie.<i  are  ascertained,  an  in 
tory  jiidfrment  for  the  parliilon  or  snle  of  the  propei 
he  "rendered,  nml  tbo  Bubseiinent  jirofeedinga  therec 
be  the  same,  an  in  an  action  for  Ihe  partition  of  thep 
except  aHoilierwiise  prcscrilM«i  in  the  next  seetion. 

§  1668.  The  plaintiff  may  elert  to  take  final  Ju 
for  the  hiii;.dc  dtitim^es  awttrnlcd  to  him,  or  that,  in 
the  partition,  nr  in  ilividing  the  proeecKlM  of  a  sale,  t 
of  tlic^bare  of  tlie  difi  ndnnt  in  the  real  properly, 
prooeefls  thereof,  n.'i  wrll  be  suBuient  to  coinpom 
pluiiiiiflf  fur  I1.8  Ktiifjle  daniasea,  an(i  the  costs  of  Iht 
other  tli«n.llu'exi)en.''i.-s  of  D)nkinptLe  partition  or 
laid  off  or  paid,  us  Uie  ca.se  may  he.  to  the  plaintil 
residue  of  the  ]iro|H-rly  or  proceeds,  not  laid  off 
tribiitwl  to  thephiinlitfor  the  defendant,  niu.st  l>e 
or  paid  to  tlie  persons  entitled  thereto,  according 
respecti\e  rights  mid  interests 

§  1 659.  In  an  artiou  for  *iiste,  it  is  not  nec^ 
upnii  the  execui  ion  of  a  writ  of  iiKpiiry.  or  upon 
,  01  an  is.sue  of  fart,  that  the  jury,  llie  judge,  or  the 
should  vie'v  the  pniperly.  Where  the  trial  is  by  a 
or  by  the  court  without  a  jury,  the  referee  or  th 
may.  in  his  iJi.scretton.  view  the  property,  and  di 
attonieya  for  the  parties  to  utteii<i  accordingly. 
other  case,  the  court  may,  in  its  discretion,  by  oiid< 
a  view  by  the  jury. . 

ARTICLE  SEVENTH. 
Action   tok   a    Nuisance. 

to       br 


f  IGAO.  Wticn     action 
"brouutit. 
loot.  DefenJaiits  llieri'in. 


i  11  ne.  Final  jiidement 
lt$«S.  Application  of  ti 


§  1660.  An  attjiin  for  a  nuisance  maybe  ma 
in  ativ  ca.'ie.  where  such  arii  action  might  have  bei 
tained  under  the  laws  in  force,  immediately  liefore 
takes  effe<;l. 
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1661.  A  porsdii  by  wliiini  the  niii»tDce  has  been 
(•te<l.  and  n  jm  rMni  lo  wbrnn  the  nal  property  has  been 
suxfiTifti,  tnuy  Ik!  joim-d  as  defendants  ia  such  oil  action. 
§  1662.  A  liiinl  judjnnput  in  favor  of  the  )*laintitf  may 
kbtA  lii'u  •lainagFH,  or  dire<-t  the  removal  of  tiie  aiii^gutce, 

'  lH>tll. 

^  1663.  This  ttrtif^le  (loos  Hot  adect  an  action,  wherdn 
L'Onjpluint  demands  judgment   for  u  sum  of    money 
ily. 

AHTICLK  EIGHTH. 

Other  Action*  REi.ATtNo  to  Rkal  Propebtt, 

t  IflM.  Cert.nii>     t«^.r«nti«  holding        )i  la'T.  Action  for   cutting,  etc., 
oTr-  -p«issor».  lr«e«. 

All]  iliem.  l<l8H.Id. ;    wbcn    treble    dam- 

U65.  Rovi"  : .,     may  aae*  may  be  recovered. 

mtintiiiii  iK'tiiiii.  160V.  Treble  dainagei   for  for- 
1886.  Joint    uimDt,   o\r.,  may  elWe     ratqr     or     d«- 

mnintnin  uctloti  Hgatuat  tiUner. 

Ilia  cn-teoaiit. 

§  1664.  A  person  in  possexsion  of  iral  propertv,  aa 
guardian  or  trustee  for  an  infnnt.  or  haviuic  an  estute  ^eter- 
mintible  upon  one  or  more  lives,  wlio  holds  over  and  con- 
tiiiH'.-.«  iu  |His<cKsion,  oflt^r  the  determiuntion  of  kis  trust  or 
psrtiLMil.ir  (^siMfr.  without  the  express  consent  of  the  person 
then  imin<i(iiut(:ly  entitled,  ia  a  trespasser.  An  aetion  may 
be  maintained  a;;aiust  bim,  or  bis  executor  nr  administra- 
tor, by  the  person  so  euiiiled,  or  bis  extt-utor  or  adtninis- 
tmtor,  to  recover  the  full  value  of  the  protlta,  received 
during  tbe  wrongful  ocenpalion. 

§  1666.  A  person,  .seized  of  an  estate  in  remainder  or   s  M.  T. 
iwersiou,  may  inatntain  an  ai'tioii  founded  upou  an  injury      Supp.  wa 
done  to  the  inheritiince.  notwithstanding  any  intervening  ison.t.  3C0 
estate  for  life  or  for  yeaiu. 
§  1666.  A  joint  tenant  or  a  temint  in  cotnmon  of  real   Milan, IW, 
iperty,  or  his  executor  or  admtni.^trntor,  nuty  maintain 
action   to  recover  bis  just  proportion  .i^ittinst  his  ko- 
ant,  who  hits  received  more  than  his  own  just  propor- 
in,  or  against  bis  executor  or  adniinistrator. 

1667  If  any  person  cuts  down  or  carries  oil  iiny 
obd,  imderwood,  tree,  or  tiinl)er,  or  girdles  or  otherwise 
ipoils  a  tree  ou  tbe  laud  uf  another,  without  the  owner's 
ve  ;  or  on  the  common,  or  other  laud,  of  .i  city,  village, 
town,  williout  bikvini;  ri.trht  or  privilege  in  tlio.sc  lands, 
license  from  the  proper  oflicer  ;  an  aetion  may  be  inain- 
ned  against  him,  by  the  owner,  or, the  city,  villuge,  or 
a,  as  die  case  umy  be. 

1666.  In  an  action  brought  ns  prescribed  in  the  last 
tion.  the  plauitill  iiiuy  stale  in  bis  complaint  the  amount 
his  damages,  and  fkmand  judgment  for  treble  tbe  sum 
stated.     Thcreijptju.  if  Ihe  iDi|Uisitton,  or,  where  issues  -* 

fact  are  tried,  tbe  verdict,  report,  or  decision,  awards 
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biu  any  damftgea,  he  ia  entitled  to  jadgment  £or  treble  th« 
Bnm  so  awarded,  except  that  ia  either  of  the  following  coae*, 
jiidgiuent  muatbo  rendered  for  single  damages  only. 

1.  Where  tte  verdict,  report,  or  decision  finds  affirmative- 
ly tbat  tliis  injury  fur  winch  tha  action  was  brought,  waH 
casniil  iiad  invuluntnry;  or  that  the  defendant,  when  be  com- 
mitted the  injury,  hiid  probable  canse  to  believe  that  the 
laud  was  bis  owd. 

2.  Where  the  defendant  had  pleaded,  aud  the  verdict, 
port,  or  decision  fiuds  Rffirmatively,  that  the  iujury,  for' 
which  the  action  was  brought,  was  committed  by  taxing 
timber,  for  tlitj  pur|ioso  of  iiiakinp;  or  repairing  a  pnbl.c 
roaii,  or  a  public  bridge;  or  by  taking  aoy  wood,  under- 
wood, or  tree,  tor  a  like  parposo,  by  authority  of  a  commis- 
sioner or  overiieer  of  highways. 


»N.  Y. 

Statu  fiep. 
6H9. 


§  1669*  If''  person  is  disseized,  ejected,  or  p\it  out  of 
real  property,  in  a  forcible  manner;  or  after  he  hns  been  pn' 
out,  IS  held  and  kept  out.  by  force,  or  by  piitliug  himf 
fear  of  personal  violence,  he  is  entitled  to  reoiver  treh 
damages,  iu  aa  action  therefor  against  the  wrongdoer. 


ARTIGLE  NINTH. 
Pbovibiomb  appucable   to  Two  ob  mork  or  thb  AoTiotra 

SFBCIFIED    IN   TBIR   TlTI.B. 


I  ISTO.    Notice  of  peodone;  of  sc-  |  1080. 

tion  by  plaintiff. 
1071.  Eff<)ct  of  notice. 
16'1.  Notioa  to  be  recorded  and  l(i81. 

Indexed. 
167!1.  notice    of   pendoacT    of 

•otlon  by  defend  iiit.  1682. 

1C74.  Wlipn  notico  may  be  can- 

celled.  1883. 

1673.  WboD  and  >iow  court  may 

comp6ldcUvery  of  poa-  188*. 

■esston  of  real  property 

to  puro bluer.  188fi. 

1678.  Vpon  Hale  of  real  proper- 
ty, officer  to  pay  taiea.  1*188. 

etc. 
16TT.  Judgment  to  be  entned 

in  county   wbere   real  1687. 

property  la  situated. 
1878.  Rale  ;  notice  of ;  how  con-  1IS88. 

ducted. 
1C7«.  Parchaae*  by  certain  of- 

flreri prohibited.  Pen- 
alty. 


Bevenloner,     etc..    . 

bring  action  after  i 

ant'g  default. 
Defendant,  how  prorent- 

cd     from    comDitUBf 

VBSte.  etc. 
When  order  for  earrei 

may  bo  made. 
Contents  and  eervlce 

order. 
Authority  of  jjarty  und 

ordVr. 
Liability    of   purrha 

pending  an  action. 
Infuitmaymaiutain.etc  , 

real  action  la  hla  in 

name. 
Joinder   of  real  act 

with  others. 
When  special  procredG 

bo  reouTer  real  proj   " 

not  alluwed. 


P   §  1670.  In  <ui  aotion  brongbt  to  reooner  a  judgment 
■Seoting  the  title  to,  or  the  poaseaaion,  nae,  or  enjoyment 
of,  real  property,  the  plaintiR  may,  whea  be  file*  his  com- 
.plaiut,  or  at  any  time  aCterwarda   before  flunl  jndgment, 
nle,  in  the  clerk's  office  of  eivcb  oonnty  where  the  property  is 
pitaated.  a  notic«  of  the  pendency  of  the  acticin,  atating  the 
names  of  the  parties,  and  the  object  of  the  action,  and  con- 
taining a  brief  description  of  the  property  in  that  oonnty 
uffected  thereby.    Snch  a  notice  may  he  filed  with  the  com- 
plaint, before  the  service  of  the  siidiuiodb;  bur,  in  tlmt  cane, 
personal  service  of  the  sammonu  must  be  tuudo  upon  a  de- 
fendant, within  sixty  days  after  the  filing,  or  else,  before  the 
expiration  of  the  same   time,  publication  of  tbo  Bnmm«nB 
Lmust  be  commenced,  or  service  thereof  mnst  be  made  with- 
^BQt  the  State,  pursuant  to  an  order  obtained  therefor,  as 
oribed  in  chapter  fifth  of  this  act. 


J  1671-  Where  a  notice  of  the  pendency  of  on  action 

taybe  tiled,  as  prescribed  la  the  lastseoiion,  the   pendency 

Eue  action  i^^  coustrnctive  notice,  from  thetime  of  ho  tiling 

ke  notioeonly.  to  a  purchitsar  or  incambranci  r  of  theprop- 

rty  affected  thereby.from  or  a^^aiust a  defendant,  with  respect 

to  wuooi  the  uotice  ii  directed  to  be  indexed  as  prescribed 

in  the  next  section,     A  person  whose  conveyance  or  inoom- 

Oranceia  subsenuontly  executed,  or  subsequently  recorded, 

is  bound  by  all   proceedings  taken  in  the  action,  after  the 

Hing  of  the  notice,  to  the  same  extent  as  if  he  was  a  party 

I  the  action. 
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§  1678-  Each  county  clerk  with  whom  snoh  notice  is 
Qed,  must  iiumediabely  record  it,  in  a  book  kept  in  his  ofBoe 
br  that  purpose,  and  index  it  to  the  name  of  each  defoud- 
ilnt,  specified  in  a  direction,  appended  at  the  foot  of  the 
notiof,  aud  subscribed  by  the  attorney  for  the  plaintiff. 
The  expense  of  procuring  a  new  book,  when  necessary, 
must  be  paid 'out  of  the  oonnty  treaaoiy,  as  other  ctoanty 
charges. 


§  1673-  Where  a  defendant  sets  up  in  his  answer  a 
counterclaim,  upon  which  he  demands  nn  affirmative  judg- 
ment, affBCting  the  title  to,  or  the  posHession,  use,  or  enjoy, 
meat  of,  real  property,  he  Inay,  «t  the  time  of  tiling  his 
answer,  or  at  any  time  afterwards  before  final  judgment 
file*  iikenoti'fl.  The  last  three  sec  tions  apply  to  such  a 
notice.  For  tho  purpose  of  snob  an  application,  tl^e  defend- 
ant filing  nucha  notice  is  regarded  as  a  plointifl,  and  th^ 
plaintiff  ii  regarded  as  a  defendant. 


10  Civ.  Fro. 

73. 
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IIOIT.  Pro.       §  1674.     [Am'd  1»92.|  After  the  action  is  so  tiled, 
^'v'  V  contiuued,  or  abated,  or  linal  judgment  ia  rendered  there? 

miteRep    against  th.&  party  filing  tlio  notice,  and  the   time  to  appeal 
lasi    llit-refrom  has  expired,  or  if  a  plaintiff  filing  the  notice  un- 
|.flnn,  IM  reaa:>aably  neglecta  t.i  pri.'oeed  in  the  action,  the  court  may, 
in  ita   discretion,   uprm    the   applio^tiun    of   any    person 
aj[griav©d,  and  npon  such   notice  as  niuy  be  directed  or  ap 
proved  by  it,  direct  that  a  notice  of  the  pendency  of  an  ac 
tion,  fill  d  a8  proscribed  in.  the  last  fo(ir  scclioos,  be  cancvll 
of  reourd  by  a  parliouiar  clerk,  or  by  all  the  clerks,  wi 
whom  it  is  filed  luid  reC'.>Tded.     The   cancellation  must 
mode  hy  a  note  to  that  effect,  on  the  margin  of  the  reco; 
referring  to  the  order.  Unless  the  onler  is  eoteredin  the  same 
clerk  8  ofljop,  a  certified  copy  thereof  lutist  be  tiled  therein, 
before  the  uulice  is  cuncellird,      In    u.  judgment  creditor's 
action,  the  court  may  at  any  stage  of  the  proceeding,  npon 
notice  to  the  pliiiutiS  or  to  the  jadgment  creditor  to  be 
fected  thereby,  direct  timt  n  notice  of  the  pendency  then 
be  oanoelled  upon  payment  into  court  of  the  amoiutt  of 
judgment  or  judgments  sought  to  be  enforced  in  snoij  actio: 
together  with  accrued  imerest  and  such  sum  in  additio; 
thereto  as  the  coart  way  deem  KuiBc  eut  tu  cover  interest 
likely  to  accrue  dtirtng  the  ponciency  of  the  action  and  costs. 
Or,  in  lieu   thetoof,  the  court  may,  in  itti  dlKcreliun,   ocder 
that  an  undertaking  he  given  in  a  sniu  double  the  amonnt 
of  the  judgment  or  judgments  8oa.:htlo  be  enforced,  with 
two  sufBcieiit  Biireliea  to  be  approved  by  the  court  or  a 
judge  thereof,  oondi  tinned  that  the  defendant  or  defendan 
applying  therefor  vrill   pay   the    judgment   or    judgmon( 
Bought  to  be  enforced  against  Siiid  property,  -with  inten 
and  costs  in  the  event  that  a  finid  judgment  shall  be  entered 
in  ench  judgment  creditor's  action  in  favor  of  the  judgment 
creditor  or  cieditors  to  the  effect  that  snch  real  estate  was, 
at  the  time  of  the  filing  of  said  notioesof  pendency  of  aotioa 
equitably  chargBable  therewith.     A  copy  of  said  undertak- 
ing, with  notice  of  the   tilinR  of  the  same  stjuU  be  Burveii 
npon  the  attorney  for  the  judgment  creditor  and  notice  of 
not  less  bhun  two  days  of  the  jnstiticatiun  of  the  snreti(   * 
Upon  the  aoproval  of  such   nnderlnking  by  the  court 
juitge  tbereiif,  the  court  mny  direct  that  the  notice  of  pen 
dency  of  action  be  cancelled  of  rtc  >rd,  in  the  manner  above 
provided.    Where  a  judgment  creditor'H  aclion  ia  brougl 
by  the    plaintiff  fts  well  on  his  own   behalf  aa   on  behalf 
such  other  creditors  aa  may  coine  in  and  contribute  to  tl 
expense  of  such  action,  notice  of  the  application  to  cano 
BQuh  lis  pendeaa  shrill  be  given,  as  W'll  to  the  plaintiff  as 
Buoh  othoFJadgmeutcrediinrs  as  shall,  before  the  service 
the  notice  of  motion  or  order  to  show  cause,  have  servi 
upon   the  attorney  appearing  for  the  defendant  in  whi 
name  the  title  shall  stand  at  the  time  of  the  commenoeiueDt 
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of  the  clerk  of  the  county  wbercm  the  property  ij 
before  the  pnrobaaer  can  be  required  to  poy  the  px 
money,  or  to  accept  a  deed.  The  clerk  of  the  latter  oo 
must  enter  it  in  the  judgment  bock  kept  by  him,  upon  I 
with  him  a  copy  thereof,  certified  by  the  clerk  with  v 
it  ia  entered. 


i  1087,  Con- 
■  ol.  Act. 
2nUnn,45C. 
lOIIaly  S31. 
S  Mouth.  L. 
Bal.  21. 
•12  Week. 
DiR.  4S2. 

3.  N.  y. 

»upp.  116. 


>the1 


§  1 678-  [Am'd  ISfil.  ]  A  85le  made  in  pnranam 
provision  of  this  title  moiit  be  at  public  auction  to 
est  bidder.  Notice  ot  such  sale  must  be  given  by  theo 
making  it,  as  preucribed  in  Beotion  fourteen  hundred 
thirty-four  of  tliiB  act  for  the  sale  by  a  sheriff  of  real  ] 
ei'ty,  by  virtue  of  an  execution,  unless  the  property  is 
ated  wholly  or  pnrtly  in  a  city  in  which  a  daily  newspa] 
published,  aad,  in  that  case,  by  publishing  notice  Oi 
flale  at  toast  twice  in  each  week  for  three  sacoeesiTa  i 
immediately  proceeding  the  sale  in  one,  or,  in  the  cl 
New  York  or  the  city  o£  Brooklyn,  in  two  saoh  pa 
Notice  of  the  postponement  of  the  sale  must  be  pnbl 
in  the  P^per  or  papers  wherein  tiie  notice  of  sale  was 
lished.  The  terms  of  the  sale  mast  be  made  known  a 
sale,  and  if  the  property,  or  any  part  thereof,  is  to  be 
subject  to  the  right  o£  dower,  charge  or  lien,  that  fact| 
be  declared  at  the  time  of  the  snle.  If  t)ie  property 
sists  of  two  or  more  distinct  bnildlngs,  farms  or  lota 
shall  be  sold  separntely,  unleds  othervrise  ordered 
court;  and  provide  farther  that  where  two  or  more 
ings  are  situated  on  the  same  city  lot  they  may  be  sol 
gether. 
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Sales  heretofore  made,  which  would  be  lnwful  according 
to  the  terms  of  this  act,  are,  by  lUe  act,  declared  valid. 

§  1679.  A  coniinisflioiier,  or  other  otBcier  making  a  sale, 
as  prescribed  in  this  title,  or  a  punniinn  of  uii  infiint  party 
to  tlie  action,  shall  not,  nor  shall  any  jK-rson.  for  his  Iviieflt, 
directly  or  imlirectly,  |jurcha.se,  or  be  inttTt'sled  ia  the  pur- 
chase of,  any  of  the  property  sold  ;  except  that  n  g^iinrdian 
may,  where  lie  is  hiwfviliv  mitliori/.ed  no  to  do,  purchase  for 
the  benefit  or  in  behalf  of  his  ward.  The  violation  of  this 
section  is  a  miRrlemeanor ;  and  a  purchase,  made  contrary  to 
thia  section,  is  void. 

§  1680.  Where  a  tenant  for  life,  or  for  a  term  of  ye&ra, 
niffers  judgment  to  be  taken  agiun.st  hini,  by  couiicnt  or  by 
default,  in  an  action  of  ejectment,  or  an  action  for  dower, 
the  heir,  or  person  owning  the  reversion  or  remainder, 
may,  after  the  dctennimuioa  of  the  particular  estate,  main- 
tain an  action  of  ejectment  to  recover  the  property. 

§  1681.  If,  during  the  pendency  of  an  action  specified 
in  this  title,  the  defendant  coniiniis  waste  upon,  or  does  any 
other  damage  to,  the  property  in  controversy,  the  court,  or 
a  judge  thereof,  rany,  upon  the  iip]ilicution  of  the  plaintiff, 
and  due  proof  of  the  facts  by  nffldavit.  grant,  without  notice 
or  security,  an  order,  rf*t ruining  him  from  the  commission  of 
any  further  waste  upon  or  damage  to  the  property.  Dis- 
obedience to  such  an  order  may  be  punished,  as  a  contempt 
of  the  court.  This  section  dcKS  not  affect  the  plaint iif's 
right  to  a  permanent  or  i>  temporary  injunction  in  such  an 
action. 

§  168S.  If  tlie  court,  in  which  an  action  relating  to 
real  property  is  pending,  is  sat  lifted  that  a  survey  of  any  of 
the  properly,  in  the  possession  of  either  party,  or  of  a 
boundary  line  between  the  parljes.  or  between  the  property 
of  either  of  Ihcm,  and  of  another  person,  is  necessary  or  ex- 
pedient, to  enable  either  party  to  prepare  a  pleadhig,  or  pre- 
pare for  trial,  or  for  any  other  proceeding  m  the  action,  it 
may,  upon  the  application  of  either  parly,  upon  notice  to 
the  parly  in  possession,  make  an  order,  granting  to  the  ap- 
plicant leave  to  eater  upon  that  party's  property,  to  make 
mich  a  survey. 

§  1683.  An  order,  made  as  prescribed  in  the  last  sec- 
tion, must  specify,,  by  a  description  as  definite  as  may  be, 
the  property  or  boundary  line  to  be  surveyed,  and  the  real 
property  of  the  adverse  party,  upon  which  it  ia  necessary 
to  enter  for  liiat  piirpase.  A  copj'  thereof  must  be  served 
on  the  owner  or  occupant  of  that  property,  before  entry 
thereupon. 

§  1684.  After  serving  a  copy  of  the  order,  as  prescribed 
{n  the  last  section,  the  party  obtaining  it,  his  necesiiary  sur- 
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cover  damages,  for  taking  or  detnining  the  same 
other  chattel,  ualess  it  was  rendered  against  him  uj 
merits. 

§  1698.  An  acii<m  to  recover  a  chat  f  el,  the  title  t 
has  Iwen  trau.Hfcrri>ii  to  tho  plaiiitifT,  since  the  W 
taking,  OF  durini;  tlie '4\TObgful  dt'tention  thereof, 
without  the  damages  snstiiineii  hy  the  taking,  vritW 
or  dett'ution,  may  be  maintained  in  any  case,  where 
for  the  tninsfer,  such  an  action  nii^h't  1)e  maintai 
the  person  from  or  through  whom  the  plaintiff  derii 
but  not  olherwisse.  ! 

^  1693.  Where  a  chattel  is  replevied  before  tlH| 
of  the  summons,  aa  pre.scribed  in  this  article,  the 
thereof    by  the  sheriff    is   regardtni   aa  equivalent 

S;ranting  of  a  provisional  ri'tncdy.  for  llie  purposeo 
urisdiclion.  to  the  court,  and  enabling  it  to  control 
sequent  pru<:eedings  in  the  action  ;  and  aa  equivale^ 
commencement  of  the  action,  for  the  purpose  of  d< 
lug.  whether  the  plaintiff  is  entitled  to  maintaia  th^ 
or  the  defendant  ia  liable  thereto.  i 

§  1694.  The  plaintiff  may,  when  the  aummonafi 
or  at  any  time  afterward.s,  and  before  the  service  of  q 
thedefendanfsanHwcr,  or  where  judgment  is  take 
fault,  for  want  of  an  appearance  or  pleading,  before  tl 
of  Ihefiniil  judgment,  ciuiselheeliiitlet,  torecoverW 
action  is  brought,  to  be  replevied  l)y  the  sheriff  of  th< 
"where  it  is  found.     For  tUat  purjiose,  he  must  deli 
sheriff  an  afflda^il  aud  a  writ  leu  underlnking,  as  pi 
fai  the  following  sections  of  this  article,  with  i 
requisition,  indorsed  upon  or  annexed  to  the  affldi 
Bub»cribed  by  his  attorney,  to  the  effect,  that  the 
retpiired  to  replevy  the  ohaltel  described  therein 
requisition  may  be  directed  to  the  sheriff  of  a  p< 
county,  or,  generally,  to  the  sheriff  of  any  count] 
the  chattel  i-^  found.    It  is  dcemeti  the  mandate  of  ii^ 
§  1695,  The  affldavit,  to  be  delivered  to  the  si 
prescribed  in  the  IsiHt  section,  must  jiarticularly  deal 
chattel  to  be  replevied  ;  and  must  contaia  the  fl 
allegatiouA  : 

1.  Thiit  the  pkintilT  is  the  owner  of  the  chatl 
entitled  to  the  pos.se«sioii  thereof,  by  virtue  of  • 
property  therein  ;  the  factj?  with  reajject  to  which] 
set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defem 
8.  Theullegwl  cause  oi  llie  detention  thereof,  ai 

totlie  best  knowledge,  information,  and  belief  of  * 
making  the  aflkluvit. 

4.  That  it   has  not  been  taken  by  virtue 
against  the  plaintiff,  for  the  collection  of  a  lax,' 
ortine,  issued  in  pursuance  of  a  statute  of  the  Si 
the  United  States  ;  or,  if  it  has  been  taken  under  | 
such  a  wanant,  either  that  the  taking  was  unlaH 
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in  of  defects  in  the  process,  or  other  catioes  specified, 
[that  the  detrnliot)  in  unlawful  by  reason  uf  facta  spix'i tied 
lich  have  subsequeully  occruri-«U 
|-6.  Thai  it  hits  not  been  w-izt-d  by  virtue  of  an  execution 
?  warrant  of  alta<-hmrni,  againtit  the  pro[)erty  of  the  plain- 
I,  or  of  any  person  from  or  through  whom  the  pliiintiff 
'  I  deri  «'ed  title  to  the  chattel,  since  the  seizure  theieof ; 
if  it  hiis  lieen  so  seizwl,  tlial  it  was  exempt  from  the 
lire,  ty  reastm  of  facts  gpeiifled,  or  that  its  detention  is 
iwful,  by  reason  of  facts  specified  which  have  subee- 
ntly  <x;ctirrcd. 
[0.  Its  actual  value, 

[g  1 696,  But  where  the  affidavit  is  made  after  the  service 
the  summons,  the  allegations,  required  to  be  inserted 
:  by  suMivisions  IlrNiand  second  of  the  last  section, 
be  to  the  elTect,  that  the  pluimilT,  iit  ihe  liuic  of  the 
(leocement  of  the  action,  was  thy  owner  of  the  chattel, 
[was  entitled  to  the  possession  thereof  liy  virtue  of  a 
il  property  therein  ;  and  tlnit  it  was  tlien  wrongfully 
aed  by  the  defendant,  as  prescribed  in  those  subdi- 
dons, 

1697.  Where  the  affidavit  describes  two  or  morecbat- 
I  of  the  same  kind,  it  must  stale  tlie  number  thereof,  and 
here  it  d.  scribes  a  clmitel  in  bulk,  it  must  state  the  weight, 
BBSuremeut,  or  other  quantity.  Where  it  describes  two  or 
l>re  cJiattels  to  hu  rejilevied.  it  may,  at  the  election  of  the 
ntiff,  slate  the  npfircgate  value  of  all  ;  or,  sepnralely, 
I  value  of  any  chattel  or  of  any  class  of  clinttels,  and  tne 
egatt!  value  of  the  remainder,  if  any.  Where  it  states 
ateiy  the  value  of  one  or  more  chiUlels  or  f^liiKses  of 
is,  the  defendant  may  require,  as  pnscrihed  in  the 
ng  provisions  of  this  article,  the  return  of  nny  or  all 
llhe  chattels  or  classes  of  chattels,  tfie  value  of  which  is 
I  stated,  or  of  the  portion  thereof  which  has  been  re- 
ied.  If  he  procures  such  n  return,  the  remainder  must 
>deliver(d  to  the  plaintiff,  except  as  is  otherwise  prescribed 
I  this  article. 

I  §  1 698.  The  aJieriff  mvist  replevy  a  smaller  number  or  a 
n.'iller  quantity,  if  the  whole  of  the  eliatlcl  or  ehiittels  de- 
ribed  in  the  affidavit  cannot  be  found.  In  that  case,  if 
iaggrc^te  value  only  is  stated  in  the  affidavit,  the  value 
I  Ibe  entire  chattel  or  class  of  chattels,  as  so  stated,  is  to 
I  deemed  the  v^due  of  the  part  icplevied,  for  the  purposes 
'  the  proceedings  to  procure  a  return  thereof  to  the  de- 
ndant. 

§  1699.  The  undertaking  to  be  delivered  to  the  slierifl, 

[ith  a  reijuisition  to  repluvy  a  chattel,  uiust  be  executed 

at_  leant  two  sureties,  who  must  be  approvcxi  by  the 

It  must  be  to  the  effect,  that  the  sureties  are  bound 

a  Bpet)fi<.'d  sum,  not  less  than  twice  the  value  of  the 

tel,  as  slated  in  the  affidavit,  for  the  prosecution  tif  the 

I  •  for  the  return  of  the  chattel  to  tlie  defeaduntj  if 
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poaaesgioD   (hereof  is  aiijuiiged  to  him,   or  if  ihe  artii 
abates,  oris  discontinuc<.i.  before  the  clmtlel  is  returned 
the  defendant ;  und  for  (be  payment  to  the  defeodanl 
any  sum,  which  the  judgment  'BwariJa  to  him  agaiiut 
plaintiff. 

§  1 700.  If  aay  chattel,  d(»cribed  in  the  affidavit,  ia  foi 
in  the  possession  of  the  defendant,   or  of  his  ngent, 
sheriff,  lo  whom  an  affidavit,  requisition,  and  undei 
are  delivered,  as  prescrit)cd  in  the  foregoing  sections  of 
article,  must  forthwith  replevy  it,  by  taking  it  into  hi« 
session.    He  must  tliereuin>n.  without  deUry,  serve  on 
defendant  a  copy  of  the  affidavit,  requisition,  and  unJeR 
taking,  by  delivering  the  same  to  him  personally,  if  ho  « 
be  found  within  the  county;  or,  if  he  cannot  be  - 
to  his  agent,  if  any,  from  whose  possession  the 
taken  ;  or  if  neither  can  be  found  within  the  co 
leavlDg  the  copy  ftt  the  usual  place  of  abode  of  either, 
■  person  of  suitable  age  and  discretion. 

g  1701.  If  any  chattel,  descrilxid  in  the  affidavit 
secured  or  concealed  in  a  buiUlinij  or  incUwure,  the  sli 
must  publicly  demand  its  delivery.  If  it  Is  not  delivi 
pursuant  to  the  demand,  he  must  cause  the  building  c 
closure  to  be  broken  open,  and  must  take  the  chattel 
his  possessioa 

§  1702.  A  (sheriff,  who  has  replevied  a  chattel, 
retain  it  in  his  possession,  ketping  it  in  a  secure  place, 
til  the  person,  who  is  entitle<i  to  the  possession  thei 
ascertained,   as  prescribed  in   this  article.    He  muM 
deliver  it  to  that  person,  up<^)n  reijuest  and  payment 
lawful  fees,  and  necessary  expenses  for  taking' and  ki 
it,  as  taxed  by  a  judge  oi  the  court,  or  the  coiuily  Jui 
the  county  wh<re  the  chattel  was  replevied,  upon 
notice  as  ihfj  judge  deems  proper. 

§  170S.  Within  three  days  after  the  chattel  is  repV 
and  a  cojiy  of  the  nlbdavii,  requisition,  and  unde; 
served,  the  defeudiint,  unle-s-s  he  retiuires  a  return  of 
chattel  replevied,  or  of  one  or  more  of  them  wliere  t» 
more  chattels  are  replevied,  mav  serve  upon  the  sheri 
notice,  that  he  excepts  to  Ihe  plaui'tfl's  sureties  ;  othejr 
he  is  deemed  to  have  waived  all  objections  to  them 
the  defuiiduak  ha.s  not  appeared,  the  notice  must  be 
Bcribed  either  by  him,  or  by  his  agent  or  attorney. 
person  so  subscribing  the  notice  must  add  to  his  si~ 
nia  office  addrej**,  as  prescribed  bv  law,  with  resp 
notice  of  appeurunce.    Within  ten  days  after  service 
a  notice,  the  plflintiff'a  attorney  must  serve  upon  1 
fendant'.s  iiitorney,  or,  if  tlie  defendant  has  not  app 
upon  the  .sheriff,  notice  of  the  justiCcatJon  of  the  i 
If  the  notice  of  ju.siiflcaiion  is  served  upon  the 
must  immediately  serve  it  upon  the  person,  who 
subscribed  lo  the  notice  of  exception,  in  the  mode  I 
by  law,  for  service  of  a  paper  upoti  an  attorney  in  i 
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ftof  faaMDdMiar  iff  Ike  mitkm^mm^ 
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ly  aom,  wUck  tke  JadfMKBl  award*  agMM  Uh 
it 

tihiw  il«y«  ailer  wrving  »  aotior,  rcqidnac  >  re- 
he  cbaiteL  m  pceKribed  in  Uds  aBctaon.  ue  de- 
siut  Krre  upoa  tbe  pUiniilTa  lOUntry.  mOtiat  ol 
calioo  of  the  Huedes  to  the  tmdertaknig. 

S.  The  jufctMiMlion  of  Hmtks,  ■•  praKsfbed  in 
tbe  Urt  two  aectioM,  mtiat  take  plitce.  eitber  in 
f  ^riiFiv  tbedattdwwTppleTied,  orinthecomi^ 
)  of  the  sanKies  midM.  Tbe  ptx>visioiu,  r^ulatiiig 
icatioD  of  t^iail,  cootoiBcd  in  article  third  ol  title 
{•liter  seTenth  of  thiit  act,  govern,  except  as  other- 
bribed  in  this  article,  nritb  reelect  to  tbe 
of  tbe  sureties;  tbe  officer  before 
oat  jMti^  ;  the  salMritution  of  iseyr  saretiee 
nndertakinr;*  the  examination  and  qualifications 
trvtieit;  aoa  tbe  allowance  of  the  unilertaJdng. 
the  ailowaoce.  the  undertaking  and  examination 
lelivered  to  the  sheriff. 

i.  If  the  dcfendani  neither  excepts  to  the  plain- 
ie»,  nor  requires  the  return  of  the  chattel,  within 
pTeKrrif)ed  for  that  purpose ;  or  if  he  makes  de- 
rrving  notice  of  the  juslilication  of  hia  sureties. 
:uring  ihe  allowance  of  his  undertaking  ;  or  if  the 
after  the  deft-ndant  has  excepted  to  hi*  sureties, 
urea  the  allowance  of  his  unaertakinsr ;  the  sheriff 
cpt  in  the  case  specified  in  scciion  one  thousand 
u£red  and  nine  of  this  act,  immediately  deliver 
•1  to  tbe  plaintiff.  If  the  plaintiff,  after  the  de- 
as  excepted  to  his  sureties,  makes  default  in  w?rv- 
lof  jaiiiflcation,  or  in  procurins:  the  allowance  of 
taking  ;  or  if  the  defendant,  after  he  has  ret|uiafd 
I  of  the  chattel,  duly  procures  the  allownncc  of 
tekiug;  the  aheiiff  niust  imme<liatily  deliver  the 
the  defendant.      When  the  chattel  is  delivered  by 
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the  sheriff  to  either  party,  as  prescribed  m  this  secti 
sheriff  reases  to  be  respons-ible  for  the  sufficiency 
Burcties  of  cither  pjirfy  ;  unlil  then,  he  is  respoDsi 
the  sufficiency  of  the  surelies  of  the  plaintiff 
fendant,  as  the  fiiae  may  be. 

§  1707.  A  sheriff,  who  delivers  to  either  partjr, 
the  consent  of  tlie  other,  a  chaltel  replevied  by  him, 
as  pre8cril)c<l  in  the  hist  flectlf-n,  or  by  virtue  of  an 
tion  issued  upon  a  judgment  in  the  action,  forfeits! 
party  aggrieved,  two  hundred  and  tlfty  dollars  ;  antj 
liabfe  to  him  for  all  dainagea  which  he  sustains  then 

S  1708.  Where  the  sheriff  duly  delivers  a  chj 
either  party,  as  pre.scribed  in  the  last  section  but j 
must,  at  the  same  time,  deliver,  to  the  adverse  po] 
undertaking,  received  hy  hira  fmin  tiiu  party  to  wh 
chattel  is  delivereil.  togetlier  willi  the  examination 
sureties,  and  the  judge's  allowance,  if  any.  , 

SOiT.  Pro.         §  1709,  At  any  time  before  a  chattel,  which  hi 
9M.  replevied,  is  actually  delivered  to  cither  party,  if  a] 

not  a  party  to  the  actiim,  chiinis,  as  a^inst  the  def( 
a  right  to  the  posKes-siou  thereof,  esistiiin;  at  thetim 
it  was  replevied,  an  alTidavit  may  be  niiule  and  deli^ 
the  sheritT,  in  his  behalf,  stating  that  he  makes  such  a 
specifyiup  the  chattel  or  cliaiteld  to  ■which  it  relates, 
or  more  cliatlels  have  been  replevied,  and  the  claim* 
only  to  part  of  them;  aivd  setting  forth  Iho  fact) 
which  his  right  of  po!«es«ir>a  depends.  In  that  ci 
sheriff  may,  in  his  discretion,  before  he  delivers  the 
to  the  plaintiff,  serve  upon  the  plaintiff's  attorney  a  i 
the  afitlavit,  with  a  notice  that  he  require*  ind 
asainst  tlie  claim.  If  the  indemnity  is  not  furnished, 
a  reasonable  time  after  the  plainiiii  becomes  entitle< 
delivery  of  the  chattel,  the  sheriff  may,  in  his  di.scret 
liver  it  to  the  cluiniimt,  without  incurring  any!" 
the  plaintiff,  by  rca-sou  of  so  doing. 

§  1710,  A  person,  not  a  party  to  the 
served  an  nffldavit,  as  prescribed  in  the  hist 
maiiitaiii  an  action  av'ain.st  the  sheriff,  ^vho  has  d< 
the  chattel  to  the  plaintiff,  to  reeover  his  damages, 
son  of  the  taking,  deleation,  or  delivery  of  thechatb 
the  summons  in  such  au  action  must  be  issued,  with; 
months  after  the  delivery  of  the  chattel  to  the  plaint 
must  be  served,  wilhin  Ihree  months  after  it  is  issue 
actina  cannot  be  maintained  against  a  sheriff,  by  4 
80  entitled  to  make  a  claim,  except  as  prescribed 
section. 

§  1711.  The  indemnitv,  to  he  furnished  to  Uu 
by  the  plaintiff,  as  prescribed  in  the  last  section  I 
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§  1726.  The  vcrtlift,  report,  or  (Iwri.-tion  muBt  flx 
dttiuagca,  if  any,  of  the  prevailing  party.  Where  ilawtirdi 
to theplaintiff  a  chultt'l,  which  hns  Dot  been  replevied,  oi 
where  '.t  awards  to  the  iircvniling  j)ariy  a  chattel,  which  has 
been  replewd,  and  iiftenvards  delivered  by  the  sheriff  ic 
the  unsuccessful  party,  or  to  a  person  not  a  Jiiirty,  it  miul 
also,  except  in  a  ctise  specitled  in  the  n^^.xt  section,  flx  llM 
value  of  the  chattel,  at  the  time  of  the  trial. 

^  1787,  A  vLTdiet.  report,  or  decision,  in  favor  of  tin 
defendant,  eliall  not  flx  the  value  of  the  clmitel,  in  either  of 
the  following  c;isi's : 

1.  Where  the  piaintifT  is  the  general  ownerof  the  chattel; 
but  it  was  righifiiDy  lUsirainetl  doii.ij,'daniBi{e,  and  its  value 
is  greater  thiin  the  (lamagea  austaiui-d  by  the  rlefcnd&ut,  bf 
the  injury  fur  which  it  was  distrained ;  in  which  cose,  thos« 
damages  must  bt  tixc<l. 

2.  Where  the  plaint  iff  is  the  geneial  owner  of  the  chattel, 
but  the  defeDilaiil  had  a  special  property  therein,  and  tb^ 
value  of  the  clmttel  is  ^roator  than  the  value  of  the  special 
pro[)erty,  or  the  sum  charged  upjjn  the  chattel  by  reason 
thereof  ;,  in  w  liich  c.&Be,  the  vajue  of  the  special  property* 
or  the  sum  so  thtirged,  must  be  fixed. 

In  either  of  the  ca-ses  speL-ified  in  this  section,  the  verdict 
report,  or  decision  must  set  fortb  the  reason,  why  the  valu< 
of  the  chattel  is  not  fixed. 

§  17S8.  Where  the  action  is  lirought  to  recover  two  ol 
more  diatteln,  the  verdict,  report,  or  decision  may  award  td 
one  parly  one  or  more  distinct  ebaitcls,  which  can  be  identi- 
fied, and  set  apart  from  the  others,  and  the  residue  to  the  otbef 
party  ;  and,  if  necessary,  the  comjiliiiut  must  be  amended 
so  as  to  conform  thereto.  The  final  judgment,  renden-d 
thereupon,  must  award  to  each  party  Ine  same  relief,  ■vrith 
respect  to  the  finding  in  his  favor,  as  if  separate  judgments 
were  rendered  ,  exc^ept  tlmt,  where  each  party  is  entitled  io 
an  abHoliile  award  of  a  .sum  of  money,  against  the  other,  tba 
smaller  sum  uui.'^t  be  dwiiicted  from  the  greater,  and  the 
balance  only  must  be  awarded. 

§  1729.  Where  the  phiintifT  is  entitled  to  judgment  Ij 
default,  for  want  of  an  ajipearance  or  pleading,  the  court, 
to  which  he  applies  for  judgment,  may  ascertain  and  deter- 
mine tlie  damages  to  which  he  is  entitled,  and  the  value  of 
the  cliattel,  if  necessary  ;  or  may  direct  a  reference,  or  a  writ 
of  inquiry,  for  that  purpose. 

§  1730.  Final  judgment  for  the  plaintiflf  mustawardto 
him  possession  of  tlur  clinltel  recovered  by  him,  whh  Vf 
damages,  if  any.     If  a  ilmitel  recovered  was  not  repleviftl. 
or  if,  after  it  wjw  replevied,  it  was  deliveppd  to  tli'-  •' ■■f-'i 
ant,  or  to  a  person  not  a  jmrty,  as  pre*ribed  in  th 
the  final  judgment  must  also  award  to  tho  ]ilaiutitt    ' 
fixed  as  the  value  thereof,  to  lie  paid  by  the  defendant,  i' 
poMwssioD  thereof  is  not  delivered  to  the  piaintifT.    If  the  ile-J 
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fentiiuit  has  demaaded  Jodpscnt  Cor  Uw  retarn  of  a  chattel^ 
wliich  Miui  npleried,  aad  aftarwiria  JeMrtnJ  to  the  pUin- 
tiff,  or  10  a  p«noti  uatmputT,mmKaaibed  ia  tfas  article, 
liruil  jui  Igment  in  his  faror  «»«'t^  ■■*  award  in  him  pt». 
session  thereof,  with  Ids  damMBi^  If  ■■▼ :  sod  it  mast  also 
award  to  him  the.'umSwdastMVahieiWTvnf.  tohepaidlij 
the  piaintiff.  if  ^x  >•^^«a■<Ml  is  noldefitnered  to  the  drfetKbnt. 
But  if  the  f&fe  is  <  >ae  of  those  specified  in  stctinti  otie  thou- 
Kind  lievi'u  tiuminc^l  and  twenty-ctrrea  of  this  act.  final  Judg- 
ment in  furor  of  the  deffintant  Bast  awaid  u»  him  the  sam, 
fixMi  as  tbt^iein  speciSed,  an  I.  If  it  ia  oat  coUedcd.  the  de- 
livery of  the  chatf»-i  •  '■•■  if  »'■"  <^hatti?!  has  not  bc«n  re- 
|)levl<xl,  or  has  he-fti  .i  s/ter  n-pkviD.  that  be 

18  eutit  1(^1  to  posse?- '  ,      .-il  the  sum  so  swarded 

is  collected,  or  otb^.-rwiM  paid.  The  Judgmeut  maj  be 
docketc<i,  and  the  docket  thereof  creates  a  lien,  a»  if  it  was 
a  judgment  for  the  full  amount  of  the  muavy,  inclodio^ 
costs,  -wtuch  it  awards,  either  alisolulely  or  cooiliti«>nalljr. 

§  1731.  An  execution  fortbe  delivery  of  the  oosaessioa  las  K.T.I 
of  a  chattel,  and  to  Kiiisfy,  out  of  the  pnjptrty  of  the  judf- 
meat    debtor,    a  sum  of   mon'^v   contiagently   awudra 
against  him.  must  CKniain.  ia  addition  to  the  other  maltera 
I  prescribed  by  law,  the  fallowing  directions : 

1.  Where  the  ju(li:iii<'nt  i8  leudered  in  favor  of  the  de- 
fendant, in  a  ca^  ^|M-<']ti•.'d  in   secciaa  one  thousand  seven 

,  hundred  and  tw  enty-seven  of  thw  act,  the  execution  must 

,  require  the  sheriff  to  deliver  pot^session  of  the  chattel  to  the 
defendant,  unk-j^s  Uie plaintiff,  bi'fore  the  dcIiviTj',  pu.vs  to 
him  the  sum  of  mom-y  awarded  to  the  defendant,  with  in- 
terest  and  the  Hheritl's  fees  ;  and,  in  ca.«e  the  chattel  cannot 

I  be  found  within  bis  county,  then  to  sati«fy  that,  sum  out  of 

[the  profKTty  of  the  itiaintifT. 

2.  In  any  other  ca^e,  where  the  judgment  awards  a  sum 
I  of  money,  if  possesion  of  the  chattel  is  not  deliverefl  to  the 

prevailing  party,  the  exe<Tition  nuibt  require  the  sheriff,  if 

the  chattel  catinot  be  found  within   his  county,  to  sati.sfy 

'  the  sum  so  awarded,  with  ioten-tit  and  his  fees,  out  of  the 

property  of  the  party  against  whom  the  judgment  is  r«a- 

,  direction  to  Bat isfy  a  Bum  of  money  out  of  property, 
cri'>ed  in  this  section,  must  lie  in  the  form  required 
"law  for  a    like  direction,  where  an  execution  against 
I  property  is  is-sued  upon  a  judgment  for  a  sum  of  money. 

§  173S.  For  the  purpise  of  tf-king  possession  of  a  chat- 
I  tel.  by  virtue  of  such  an  execudon,  the  jiowers  of  the 
I  sheriff  are  the  same,  as  where  he  is  required  to  replevy  a 
I  chattel. 

§  1 733.  A  plaintiff,  who  hns  recovered  a  final  judgment, 
^cannot  maintaiu  un  action  against  the  sureties  in  nu  imder- 
ktaking,  given  in  bel)alf  i»f  the  defendant  to  prneure  a  return 
[of  the  chattel,  or  against  the  Imil  of  a  defendant,  who  has 
I  arrested,  until  after  the  return,  wholly  or  partly  un- 
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satisfied  or  unexecuted,  of  an  execution  in  his  favor  for 
delivery  of  the  possession  of  the  chattel,  or  lo  satisfy  a 
of  money  out  of  the  property  of  the  defendant,  or  for 
purposes,  a  <  the  cii 8','  requires.     A  dcfoiuiant.  who  hag 
covered  a  final  judgment,  cannot  maintAuian  action  agi 
thesureti.-sin  the  plaintiff's  undertaking,  given  to  pn 
a  n-plevin,  until  after  a  like  return  of  a  eimilar  execul 
agiiinst  the  phuntiff. 

g  1734.  In  such  an  action  against  the  sureties,  the 
iff'8  return  to  the  execution  is  presumptive  evidence 
failure  to  deliver,  or  tn  return  a  chattel,  or  to  pay  a  » 
money,  according  to  the  terras  of  the  undertaking. 

§  1736.  It  is  not  a  defence  to  such  an  action,  thj 
chattel  was  injured  or  destroyed,  after  it  was  reple 
unless  the  injury  or  destruciion  was  effected  by  the  act, 
with  the  consent  of  the  plaintiff  in  tlie  action,  or  occi 
after  tlie  cbatlel  was  taken  by  virtue  of  the  execution, 

§  1736.  In  an  action  to  recover  a  chuttel,  Uie  cam 
action  survives  or  cuutiaues,  not withstiindiug  the  death 
either  party,  m  fnvor  of  or  againm  hia  executor  or  admiO' 
istnitor.  Where  the  courl  makes  an  order,  direcliaj' 
the  ftbatemcnt  of  such  an  action,  as  prescribed  in  secli 
seven  liutirlred  and  sixty-one  of  this  act,  an  action  miiy  -^ 
maintained,  upon  an  undertaking,  given  for  the  purpose  oi 
proturiMfj  a  delivery  or  return  of  a  chattel,  as  if  llnaJ 
judgment,  awiirdinq  to  the  adverse  party  possesaiofl 
thereof,  hud  lieen  rendered  iu  the  first  action,  and  an  eie- 
cutiou  thereiipou  had  been  n'tnrued  unexecuted  and  nil: 
salisfie<l  ;  except  that  damaces  cannot  be  recovered  thereil 
for  a  wrongful  taking,  withholding,  or  detention.  An  M 
tiou  to  recover  (he  chat tcl  cannut  he  maintained,  after  SI 
action  baa  been  commenced  upon  an  uudertuking,  as  porci 
scribed  in  this  section. 

ARTICLE   SECOND. 


\ 


« 115)1. 1231, 
roni'ol..\rt. 
87  nnn,5!88. 


U11S!I,I-.>8'I, 
CoDcol.Act- 
31  Hun.  340. 
44  Id.  S44. 


Action  to  Fobeclose  a  Lien  ttpow  a  Chat 
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I  1739.  Ju'lgment. 

1740.  Actlnn  in  Inrerior 

1741.  Application  or 


{hat 
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Action  ;  wlieii  and  in  what 
cniirEH  maintMiDiilile. 
1788.  Warrant  t<i  »tAxv  <'liatt<>l ; 
proceedings  tticrenpon. 

S  1737.  An  action  maj'  he  maintained  to  foreclose  al 
upon  a  chattel,  for  a  sum  of  money,  in  any  case  -where! 
a  lien  exists  at  the  commencement  of  the  action.  The  actiu 
may  be  broujiht  in  luiy  court,  of  record  or  not  of  ret'iin 
wh'icli  would  have  juriikiiction  to  render  a  judgment,  ijj ' 
action  foun<k-d  upon  a  contract,  for  a  sum  equal 
amount  of  the  lien. 

§  1738.  Where  the  action  is  brought  in  the  sup 
court,  a  superior  city  court,  the  marine  court  of  ihecil 
New  York,  or  a  county  court,  if  the  plaintiff  is  not  ia| 
8<^iou  of  the  chattel,  a  warrout  tuuy  he  granted  b| 
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H,  ar>  joflaptli— Pt,  conuiimding  tbe  afacriff  U>  wfagllie 
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afyOMtmatoui  '«aieaf  Uieciut- 
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IthBreiiv.  uroB  «fBeer  daugnaied  ihtovin.  bi  Ufcp 
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payment  aiw-nn: 

1740.  'VTbereflie  actiou  ie  hrouiriit  is  a  oooR,  
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1 1941.  TTiis  artide  does  not  affect  anv  fxisting  right  or 

dv  to  lorwjloHt  or  butisf  V  a  li'.'L  upon  a  cbatleL  WKbONtt 

'  and  it  does  not  apply  loa  case.  vLoti-  ancAirnata 

a  lien  upon  a  ctettcl  ia  specially  preaodnQ 
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CHAPTER  XV. 

KPECIAL    rROVISIONS,     REGULATING      OTHI 
PARTICULAR     ACTIDNS     AND     RIGHTS 
ACTION,     AND     ACTIONS    BY    OR  AGAINfi 
PARTICULAR  PARTIES. 

TITLE     I. — Matbimosial  actions. 

TITLE   11. — Actions  RKLAxrao  to  a  corporation. 

TITLE  UI. — Actions  relatdio   to  trk   estate  <  if  .| 

DECEDENT. 

TITLE  IT. — Other    bpf.ciai.  actions  and    biqhts 

ACTION. 

TITLE   V. — Othkh  ACTioN>t  kv  oh  aoainst  particci 

parties. 

TITLE  L 

Matrimonial  a-ftit/uR. 

Abticlb  1.  Action  to  annul  a  void  or  voldsble  mnrriii^. 
3.  A<'iion  for  a  divorce. 
3.  .\ctii)ri  fur  u  wraratlon. 

i.  HroviHKiTif!  niiiilirsblc  to  two  or  more  of  the  actiiuid  fi|ii! 
fled  iu  ttiix  litlL'. 

,  ARTICLE  FIRST. 

Action  to  annul  a  void  or  voidable  Marriaob. 


{  1748.  Action  by  wonmn,  rnnr- 
ricd  nndiT  10,  to  minul 
luarringe. 

1743.  In  K'hat  other  cnecs  mar- 

riage mny  1>Q  annulled. 

1744.  Action    » lien    piirty    wan 

uucJlt  liii'ugeorooiisent. 
174E.  Id.-,  wlu'n  fcrmiT  liUHliaiid 
or  wife  was  llvinif. 

1746.  Id.  ;   wbcre  parly  was  an 

idiot. 

1747.  Id.  ;    where  Jiurty  was    n 

lunatic. 

1748.  Action  liy  next  friend  of 

idiot  UI  liiii^itir. 
1710.  I66ne  :    n  hr<n    entitled  to 
succeed,  etc. 


J  iToO.  Action  on  tlie  eronnd  of 

force,  fraud,  eic. 
1751.  Custody,       muinicnuicr, 

etc. ,  nf  iBsne  of  pUcU  » 

maRittgc. 
jloS.  Aclinn  nn  the  gronnd  of 

[ihytiiiai  incaijuiKy. 
1  ."SI.  CTertain  pmcfeifings  rcgu^ 

laird  in  action  to  an 

marriage. 
\'.TA.  Jnd;;ment      annulling 

marringe  :  how  for 

cln*ive. 
;Tli5.  How  next  friend  of  in 

lunatic,  etc.,  allow 

Me,  etc. 


§  174£.  [j-lro'ff  t8>^7.]  An  iiclitm  may  be  ninintniiMyl  by 
the  ■woman  lo  nnn-iire  a  jiiii;iiiieiit  decWiring  a  inarriiigc 
contract  void,  rtiul  aimalliiig  (he  miirriagc,  under  the  foi- 
lowini;  circuniKtaiK'i'f- : 

I.  Where  liie  ijluiutLflE  bad  not  uttuined  the  age  of  sixteen 
years,  at  the  tiiiiL-  of  the  marriage. 

IL  Where  111 e  Tniirriftnf  '""I*  place  without  the  coi 
of  lier  f.ttlicr,  lutilher.  fjiiarrliiiu  ur  other  person  having 
Itgal  charge  of  bur  persoi). 

ill.   Where  it  was  nut  followed  by  consuramation  oreohal! 
ilatioii,  and  was  not  ratifif^I  by  .any  inutUiil   a«s<ent  of  II 
pariie.":  aflcrthe  plaiotiff  attained  the  age  of  sistecn  y^ars. 
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^  1743.  An  action  may  also  l>c  iiininluinotl  to  procure  ii 
"  agmeiit,  cleclariDg  a  marriage  conlracl  void  and  autmllitig 

■;  marriage  for  dtber  of  the  following  caujii'h,  existing  at 

!  time  of  tlie  marringe  : 

1.  That  one  or  both  of  the  parties  Latl   not  attained  the 
_  :  of  legal  consent. 
~2.  That  tho  forrafr  husband  or  wifp  of  one  of  th«  [mrties 

as  li\nng,  and  that  the  marriage  with  tlie  foniicr  Jiijslxmd 

r  wife  was  then  in  force. 

[8.  That  one  of  the  parties  was  an  idiot  or  n  lunatic. 
[4.  That  the  consent  of  one  of  liii-  parties  was  obtained  by 
Irce.  dure&s,  or  fraud. 

16.  That  one  of  tlic  parties  wa.H  physically  incapable  of 
Itering  into  the  iniirriaj-'O  stale.      But  an   uction  can  be 

lintained,  under  this  sulxJivisiou,  only  where  the  inca- 

cily  continues,  and  is  incurable. 

1  §  1744.  An  action  to  annul  a  iimrriagc,  on  the  ground 
It  one  of  the  parlies  had  not  alitiiiicit  the  age  of  legal 
ent,  may  be  mriiutnined  by  the  iufanl.  or  liy  cither 
nt  of  the  infant,  or  by  the  guurdinn  of  the  irjf ant's 
i  -  or  the  court  may  iiUow  the  aciiou  tu  be  maintained 
By  pertson,  as  the  next  friend  of  the  infant.  Bui  a 
^_»iage  abaU  not  be  annulled,  at  the  suit  of  n  purly  who 
^b  of  the  age  of  legal  consent  when  it  was  contracted,  or 
'irhere  it  iippears  that  the  piirlies,  for  any  time  after  they 
1  uttained  that  age,  freely  coliaiiited  as  hiisbaiid  and  wife. 

5^  1745.  [Aiii'd  1882.]    An  action  to  annul  ainnrriage, 
on  the  ground  tliut  the  former  husband  or  wife  of  one  of 
I  parties  was  living,  the  former  marriage  being  in  force, 
toy  be  inaintaineii  by  either  of  tJie  parties  during  the  life- 
Tne  of  the  other,   or  by  the   fonner   liusbund   or  wife. 
Fhere  it  appears,  and  the  jmlgment  dcterniiiieH,  that  the 
at)aequcul  luarriugc  was  coulrarteti  by  at  iea.-it  one  of  the 
parties  tlierelo  in  good  faifli,  and  with  the  full  belief  that 
thu  former  husband   or   wife  wan   dead,  ur  without  any 
knowledge  on  the  part  of  the  innocent  itaDy  of  such  former 
niarriage,  the  insue  of  the  suliwqueutmarriitge,  boru  or  be- 
'■  otlen  before  the  final  judgment,  are  d^enied  for  all  pur- 
oses  the  letritintnte  children  of  the  parent  who  at  the  time 
Uje  marriage  wa;^  com|)eteut  to  coiitriK^l.  and  are  enlitled 
» succeel  as  such,  in  the  same  manner  as  other  legitimate 
"children,  to  the  real  and  persomd  estate  of  said  parent; 
!ind  tlic  i'i.'iuc  so  enlitled  numt  be  ypecifled  in  the  jadgnicnt, 
and  the  innocent  party  must  be  awarded  their  cu-stody,  and 
he  or  she  is  entitled  to  appoint  a  guardian  of  their  persona 
by  will. 
I  This  section  shall  be  congtrued  to  extend  to  all  cases  where 
■he  judgment  or  decree  of  nullity  of  Huch  subsequent  mar- 
riage is  rendered  after  the  passage  of  this  act  whether  Buch 
subsequent  marriage  was  contracted  before   or  after  the 
passage  hereof. 


J. 


§  1746.  All  action  to  uqkhI  a  imirriage,  on  the  ground 
thiVt  one  of  tUe  parties  (liereto  vvjis  an  idiut,  inuy  bo  main 
taineJ.  tit  any  time  diii-ing  llie  lifetime  of  eilhur  party,  b;" 
any  relative  "of  the  idiot,  who  has  an  iDt«rest  to  avoid  t" 
marriage. 

g  1747.  An  action  to  aanul  aniarringe,  on  the  ground 
that  one  of  the  parlit's  tht'ieto  was  a  iuniitic,  may  be  mnin- 
tained,  at  any  time  during  the  coiilimuiiice  of  the  lunucy, 
or,  after  the  death  of  tlie  luimlio  in  tiial  rondition,  ami 
during  the  life  cf  tin;  other  pjirly  to  the  murriiige,  by  any 
rt-lative  of  the  luualic.  who  has  sm  iuterust  lu  iivoui  the 
marriage.  Such  uu  uction  may  also  be  mtiiii  tained  by  tho 
lunutio,  at  any  time  af(er  rt'stonUioii  to  a  sound  nind  ;  but. 
in  that  case,  liie  marriage  shall  mtt  hennniilled.  if  it  appeal 
that  the  partiesi  freely  coluibited  as  husband  and  wife,  af 
the  lunalic  was  restored  to  a  sound  mind. 

§  1748>  Where  no  relutive  of  the  idiot  or  lunatic  brin 
an  action  to  annul  the  marriage,  as  prescrilitd  in  diher 
tho  laat  two  sections,  the  court  may  idSow  an  actifin  fur  that 
purpose  to  be  rauiatained,  at,  any  lime  during  the  lifetime 
of  both  the  parties  to  the  marriage,  by  any  person  as  the 
next  friend  of  the  idiot  or  lunatic.  But  this  section  does 
not  apply,  where  the  marriage  might  have  Iwcn  annulled, 
at  the  suit  of  the  lunalic,  as  presciiberl  in  the  last  .seciiun. 

§  1749.  A  child  of  a  marriage,  which  is  annuUed  on 
the  ground  of  the  idiocy  or  lunucy  of  one  of  its  parent ».  is 
deemed,  for  all  purposes,  the  kgitiamte  cliild  of  the  pareal 
who  ia  of  sound  mind. 

§  1760.  An  action  to  annul  a  mnrriage,  on  the  grow: 
that  the  conseat  of  one  of  the  jjariies  thereto  was  obiaini-d 
by  force,  duress,  or  fraud,  may  be  maintained,  at  any  lime, 
by  the  jiarty  whMC  consent  was  so  obtained.     Such  an  ac- 
tion may  also  be  maintained,  diiriag  tlie  life-time  of  the 
other  party,  by  the  parent,  or  the  guardian  of  the  person  of 
(tie  iJttrty,  whose  couseiitwaa  so  obtained,  or  by  any  relative 
of  that  party,  who  has  an  interest  to  avoid  ihe  marriag( 
But  a  marriage  shall  nollw  annulled  on  the  ground  of  fori 
or  duTe.<i8,  if  it  appears  tluit.  at  any  time  liefore  the  coi 
mencement  of  the  action,   the  parties  thereto  vohintaril 
cohaliited  as  husband  and  wife  ;  or  on  the  ground  of  fraui 
if  it  appears  that,  at  any  time  l>efore  the  ci.immenceme; 
thereof,  the  parties  voluntarily  cohabited  aa  hu.sband 
wife,  with  a  full  knowledge  of  the  facts  constituting 
fraud. 

§  1751.  The  court  nnisl,  upon  the  application  of  t] 
phiiutifT,  aw.'ird  ilic  custody  of  the  children  of  a  niarria^. 
which  is  annulled  ou  the  ground  of  force,  duress,  or  fraui 
to  the  innocent  parent,  ■unices  it  appcnrs  that  the  latter  is 
unfit,  for  any  reason,  to  have  the  fnistoily  of  one  or  more 
of  the  children,  in  which  case  the  court  mu.st  give  such  "" 
recttoEs  relating  thereto,  as  the  interests  of  the  child 
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Ddren  require.  The  judgiiK'nt  may  make  provision  for 
>  •■diicalioii  and  niaintenanco  of  ibo  children,  out  of  the 
bperty  of  the  giiiJty  pan  nt. 

1762.  An  aolion  to  Br::iiil  a  inarriitge,  on  the  groiud 
;  one  of  the  parties  wi.s  phjsivally  Intapableof  enlfring 
I  the  marriage  slate,  irmy  in'  niDititiriiicit  only  by  the  in- 

ed  parly,  ujrainst  the  putty  wlmsn  incapacity  is  alleged, 
cb  an  .netion  must  be  eimiiiieiiwd,  before  two  years  have 
pired  since  the  ruarriuge. 

1763.  In  an  aelion  broiiL'ht  as  presmbed  in  this  ar- 
:le.  a  tiiial  judgment,  aiinitlliiig  llie  intirriuge,  Hhall  not  lie 

[tendered  by  def.-tult.  for  want  of  an  aifpearaneeor  itleading, 
or  up<m  the  trial  of  an  i.ssue,  without  proof  of  the  factji, 
uron  which  the  allemition  of  nullity  is  founded.  And  the 
declaration  or  confessiou  of  either  i)arty  to  the  marriage 
19  QOt  alone  Buflieicnt  aa  proof;  but  otlier  Kiiti.sfattory  evi- 
'denceof  the  faetiiinu.st  be  produced.  In  such  an  action, 
except  •where  it  isfoiindfd  upon  an  allegation  of  the  |ihy»i- 
fal  incapacity  of  one  of  die  purlie.-t  ibereto,  tli<'  court  iriust, 
upon  the  applicatiou  of  either  of  Ihe  parties,  make  au  or- 
<Jcr  directing  the  trial,  by  a  jury  of  all  Ihe  issues  of  fact ; 
or  it  may,  of  its  own  nioiion,  make  an  nnler  directing  the 
Hal,  by  a  jurj-,  of  one  or  more  issiies  of  fact;  for  which 
purpose,  the  quesiioua  to  be  tried  must  be  prepured  and 
xettlcd,  as  prescribed  in  sectioa  nine  htmdrcd  and  seventy 
of  tliis  act. 

is  1764.  A  final  jiHlgnient,  annulling  a  marriage,  ren- 
dered during  the  life-time  of  both  the  parties,  in  conclusive 
evidence  of  the  invalidity  of  the  inarria^',  in  everv  court, 
of  record  6r  not  of  record,  in  any  action  or  special  pro- 
ceeding, civil  or  crinilnril.  Huch  a  judgment,  rendered 
after  the  death  of  either  party  to  Ilie  marriage,  is  conclu- 
sive only  as  against  tlie  particH  to  the  actiouj  and  those 
claiming  under  them, 

§  176S.  An  order,  allowing  a  person  to  maintain  an  ac- 
tion, a.s  the  next  friend  of  an  infant,  us  jvrescribed  in  sec- 
tion one  thousaad  seven  hundred  and  forty-four  of  this 
act,  or  as  Ihe  next  friend  of  an  idiot  or  lunatic,  us  prescribed 
in  section  one  thousand  .seven  hundred  and  forty-eight  of 
this  act,  may  be  granted  by  the  court,  in  its  discretion,  with- 
out notice,  or  upon  notice  to  Mich  prrsciis  and  in  such  a 
manner,  as  it  deems  proper.  A  motion  to  vacnte  such  an 
irder  must  be  made  at  a  term  held  by  the  judge  who 
jranted  it.  unless  he  is  dead,  out  of  office,  or  unable  to  hear 
t  by  reason  of  sickness  or  otherwise  ;  or  unless  he  expressly 
iirects  it  to  be  heard  fit  a  terra  held  by  another  jiidga  But 
Jvhere  such  lui  order  has  been  granted,  the  court,  to  whicli 
IpplicatioM  for  final  judgment  is  made,  may  dismiss  the 
Complaint,  if  justice  so  requirefl,  altliougli,  in  a  like  case, 
Jbe  party  to  tlie  marriage,  ii  plaintiff,  would  be  entitled  to 
lent. 
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ARTICLE  SECOND. 
AuTiON  Fou  A  Divorce. 


}  1736.  In  whut  ciu>c8  action  iim.v 

be  uiulrtaiQetl. 
ITW.  Answer  ;   mode  of  trial  ; 

IndRinent  by  default. 
'  3TB8.  When  divorce  denlwl,  al- 

thnagh  adn  I  tcry  firoved. 


g  1759.  Rc$rDliLtiou«  when  actio 
tiroU"lit  by  wife. 

171)0.  Id.  ;  when  action  brought 
by  huslwnd. 

17til.  MiirriBge  nfter  divorce  for 
adultery. 


§  1766.  In  citlKT  of  llio  following  cases,  a  husbaml  or 
a  wife  may  maiutaiu  aii  action,  agaiti.st  Ibe  other  party  to 
the  inarriagt,  to  poxiure  a  judgment,  divorcing  the  parties 
and  ili.-solving  the  niarriagu,  bjriiasouof  the  rti-feiitiout's 
ndwltery  : 

1.  Whpre  Ijolh  pnrtJe.s  -weru  residents  of  the  8tate,  when 
the  offence  was  committed. 

3.  Where  the  partie.')  were  married  within  the  State. 
8   Where  the  plaintiff  wa.s  a  resident  of  the  State,  wli 

the  offence  was  conniitted,  and  is  a  resident  thereof,  wh^ 
the  action  is  cominenc'cd. 

4.  Wtiere  llie  offence  was  eonimitted  within  the  Stat 
and  the  injured  parly  when  the  action  is  commenced,  ia^ 
resident  of  the  Sl.nte. 

§  1757.  The  answer  of  the  defendant  may  be  maile, 
without  verifying  it,  notwithstnnding  the  veirifleation  of 
the  complaint  If  thesnswer  puts  in  issue  the  allegation 
of  adultery,  the  court  mtist,  upon  the  application  of  either 
party,  or  it  may,  of  its  own  motion,  make  au  order  direct- 
ing the  trial,  by  a  jury,  of  tiuit  isnua;  fur  wliich  purpose, 
the  qucstiona  to  he  tried  inu-t  be  prepuri-d  and  .wttleti,  a-H 
prescribed  in  section  nine  hundred  and  sewnty  of  this  act. 
If  the  answer  doea  not  put  in  issue  the  nllegiuion  of  adul- 
tery, or  if  Uie  defendant  makes  default  in  appearing  or 
pleai-linp,  the  plaintiff,  before  he  ia  entitled  la  judfrraenl, 
must  DEverthelcsa  satisfactorily  prove  the  material  allega- 
tions of  liis  complaint,  anfl  sI-jo,  l>y  his  own  testiiuouy  or 
otherwise,  that  there  is  no  judgment;  or  decree,  in  any  court 
of  the  8tiiteof  competent  jurisdiction.  n.iraiu<t  hiiu  in  favor 
of  the  defeirfhmt  for  a  divorce  upon  tlie  ground  of  adultery. 

g  1768.  In  either  of  the  followLug  cases,  the  pluintifC 
is  not  entitled  to  a  divorce,  although  the  adultery, is  ear  " 
lished  ; 

1.  Where  the  offence  was  committed  by  the  proeuremi 
or  with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  lias  been  forgiven  by  the 
plaintiff.    Tht;  forgiveness  may  he  proved,  either  afflrma- 
tively.  or  by  the  vohintary  cohabitation  of  the  parties,  with. 
the  knowledge  of  the  fact. 

3.  Where  tht-re  has  been  no  e.xprew  forgiveness,  and 
voluntary  cohabitation  of  the  parties,  but  the  action  was 
not  commenced  within  flvo  years  after  the  discovery,  by 
the  plaintiff,  of  the  offence  charged. 


nU'ORCE. 


61 


Where  llie  plaintiff  b«s  al>»i>  Ix-en  giiilly  of  inlnl- 
^ ,  ttuder  surh  circumstances,  iliut  the  defeudiuit  would 
(re  been  enlitled,  if  inDocent,  to  a  divorce. 

75©.  Where  the  action  is  broiij^ht  by  the  wife,  the   n»H.T. 
wing  regrulatious  apply  to  the  prrKicwIinps  : 
The  legitimiicy  of  any  child  of  the  niarrijigc,  l>r<ni  or 
itten  before   the  commeiiceiiuiil  of   the  iiciion,  i^  not 
;t«i  by  the  judicmeut  diaaolvini;  the  miirriuge. 
The  court  muy,  in  the  15ual  jiidi,Tiient  dissolving  the 
iage,  require  the  defendant  to  provide  suitably  for  the 
rntiun  and  nKiintemince  of  Ih-  cbildreii  of  the  ninrriiiL'c, 
for  the  support  of  Ihe  piuiuliCF.  iisjustitierciiuires.hav- 
tregard  tothe  circumstancoa  of  the  ri'sprctive  pnilioa. 
1  Ii,  when  final   iudjrini'nt  is  rendered,  dissolving  the 
image,  the  plaintiff  is  the  owner  of  any  real  properly  ; 
ii!is,  in  her  posBession,  or  under  her  control,  iiny  per- 
lal  property,  or  thing  in  nrtinn,  whieh  wsis  left  wilh  her 
the  defendant,  or  (i€<jiiired  by  licr  own  industry,  or  given 
her  by  beqiie«l  or  oiberwise  ;  or  if  sh.  is  or  may  Ibcre- 
ur  become  eniitied  to  any  pro[>(Ttyi  by  the  d«'c<'a>*e  of  a 
Wire  intestate  ;  the  dr-fendant  sluifi  not  have  any  interest 
rein,  absolute  orcontinj;i-nt,  before  nr  after  li<-r  ctealh. 
L  Where    fln.al    jiul^^ment    ii    ri'iiNlen-il,    dls»<i|vinK   the 
im'iige,  the  pliiintiJT"sinclio;i(e  rij-'bt  of  dower,  la  Muy  real 
Bperty,  of  which  the  defctrdiint  (ben  in  or  was  theretofore 
■cd,  is  not  affected  by  the  JHd^'nicnt. 

I  1760.  Wliere  the  aclii)n  is  brought  by  the   huKbatid,    11«X.Y.6A 
ie  following  regulations  apply  to  the  procecding.s  : 

1.  The  legitimacy  of  n  eliiiil.  l)orn  or  begotten  before 
be  commission  of  "the  nfreTjfecIiarffed,  in  not  nlTected  by  a 
ndgment  diti-^olv-ruj  the  nmn  iaj^c  ;  but  the  le^ilimacy  of 
jiy  other  child  vi  iiie  wife  niuy  be  (kitirniinetr,  as  one  of 
heissiiesin  the  action.  In  ll'ie  abseiu-e  of  firoof  to  the 
ontrary,  the  leidlimuey  of  all  the  children,  hejrodcu  bc- 
sre  tlie  commencement  of  theuction.  iiiiist  be  pruMinied. 

2.  A  jud^iment  dissolving  the  marriage  does  not  Jnijiair, 
r  otherwise  affect,  the  plaintilT's  riglita  and  iiitcreiitB,  in 
nd  to  any  n'nl  or  personal  property,  which  the  defendant 
wns  or  poft.ses.sc3,  when  theiudgment  is  rendered. 

3.  W'here  judgment  is  rendered  di«salving  the  mar- 
iage,  the  defendant  is  not  entided  to  dower  iu  any  of  the 
laintiff's  real  property,  or  to  a  distributive  Bhare  in  his 
eraonal  jirouerty. 

g  1761.  Where  u  marriage  is  di.';.solved.  a.s   prescrilicd   8  Abb  N. 
I'this  article,  the  plaintifT  niny  marry  again,  during  the    <^'' "*• 
fetime  of  the  dcfrndant  ;  but  a  defendant,  adjudged  to 
e  guilty  of  Hfbiliery,  Hha.ll  not  marry  again,  until  tbedealh 
f  the  plaintiff.     But  Ibis  seciion  does  not  prevent  the  re- 
wrriage  of  tbc  partiuH  to  the  action. 
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%  17BS.  For  what  caiuos  itcUuu  plaiutlff's  muconduct. 

may  be  maintained.  1 17'-fi.  Support,  maintenance,  etc., 

1768.  Id.;  in  what  cumjs.  of  wife  uud  children. 

1784.  Regni-dtcH  <jf  complaint  1TC7.  Jiidijmcn t     for    separation 

1706,  Uofcndaiit    may   set  up  may  be  n^voked. 

§  1768.  Iq  citluT  of  the  cases  spcciftwl  in  the  ue.vt  sec- 
tion, an  action  may  be  maintained,  liy  a  hu-sbacd  or  wife, 
agaiiiiit  Uie  other  parly  to  llie  murriagc,  in  procure  a  judjf- 
menl,  .sijparatiiig  the  parties  from  bed  and  Ixjard,  forever, 
or  for  !i  limited  tiiin.',  for  eil.lier  nf  tlie  following  cansts  : 

1.  The  crufl  liod  iuhumaD  treatumnt  of  the  plaintiff  by 
the  defendant. 

3.  Such  conduct,  on  the  prirt  of  the  defeodant  towards 
the  ptaiatilT,  as  may  n-uiler  il  unsafe  and  iinj)rnp<;r  for  the 
former  to  cohabit  with  tti«  liifttT, 

3.  The  abandynment  of  the  plaintiff  by  the  defendiint 

4  Where  (lie  wife  is  pUiiilitT,  the  neglect  or  refusal  of 
the  defendant  to  provide  for  her, 

§  1763.   Such  an  action  maybe  nmiiitHincd, 
of  the  following  cases  : 

1.  Wiiere  both  parlies  nre  resideni«  of  (he  State,  wl 
the  action  is  comtiieiieed. 

3.  Where  the  parlies  were  iniirried  within  the  State,  sou 
the  pliiintiff  is  a  resident  ihereof,  when  the  action  is  com- 
menced. 

3.  Whore  the  i)i>rtii's,  luiviug  been  married  without  the 
8Ui,te,'liave  become  residents  of  the  State,  and  have  con- 
tinned  to  be  residents  thereof  at  least  one  year ;  and  the 
plaintilT  in  such  a  resident,  when  the  action  is  commenced. 

§  1764.  The  coni]ilaitit  in  siieh  an  action  imi.st  specify 
particularly  tJie  nature  und  circums(«iices  of  the  defead- 
ant'fl  misconduct,  and  must,  set  forth  tiie  lime  and  place  of 
each  act  complained  of,  with  reasonaiile  cerlainty. 

§  1765.  The  dcfenduiJt  may  setup,  in  hi.'<tificiition,  the 
misconduct  of  (he  plaintill ;  and  if  tliat  defence  is  eslal)- 
lished  to  the  satisfaction  of  the  court,  the  defendHHt  la 
titled  (o  judg-ment. 

§  1766.  Where  Hut  action  in  brought  by  the  wife, 
court  may,  in  the  final  judgment  of  Kcpnriition,  give  such 
directions,  a,s  the  nature  aiitl  ein'iim.stancesof  the  case  re- 
quire. In  p:irticiil:ir,  il  may  cumpel  the  defeadant  to  pro- 
vide suitably  for  the  educatioa  and  mainienauco  of  the 
children  of  the  nifirritigo,  aud  for  ihcsuiiiwrt  of  the  plain- 
tiff, as  justice  recitiires,  having  regtird  to  tlie  circumstances 
of  the  respective  parties.  And  the  court  may.  in  such  an 
action,  render  a  judgment,  coni|ielling  tlie  defendant  to 
make  tlie  provision  specified  in  tliis  section,  where,  ntider 
the  eircumstiinces  of  the  casi.',  such  a  Judgment  in  proi>er, 
without  rendering  it  judgment  of  separation. 
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as  prescribed  in  article  third  of  this  title,  the  court  mi 
order,  at  nny  time  after  liniil  judgment,  annul,  va: 
modify  such  a  direction. 

§  1 772.  Whexe  a  judgment  rendere<l,  or  an  order 
as  prescribed  io  this  article,  or  in  either  of  the  lasi 
arlicies,  requires  a  husband  to  pro«de  for  the  eilucat 
maitrtenance  of  any  of  the  children  of  a  marriaM,  ( 
the  8up(>ort  of  his  wife,  the  ccurt  may,  in  its  disci 
also  direct  Jiim  to  give  rcasouiible  secuiity,  in  such  a 
ner,  and  within  such  a  time,  aa  it  tliinks  proper,  fc 
paynii-nt,  from  time  to  time,  of  the  sums  of  money  ret 
fnrthat  purixiae.  If  he  fails  to  give  the  security 
miike  liny  payment  reiiuired  by  ilic  terms  of  such  a 
nieut  or  order,  whether  he  haa  or  has  not  given  bw 
therefi.ir  ;  or  to  pay  any  t-um  of  monej-  which  he  is  ret' 
to  pay  by  an  onJcr,  made  as  prescrilwd  in  section  one 
sand  seven  Jnindred  and  sixty-nine  of  this  act ;  the 
may  cause  his  personal  proiKirty,  and  the  rents  and  ] 
of  his  real  pro[K?rtv,  to  \)e  sequestered,  and  may  app( 
receiver  thereof.  'The  rents  aad  protits,  and  other  pro 
so  sefjuestered,  may  be,  from  time  to  time,  applied, 
the  direction  of  the  court,  to  the  payment  of  any  < 
sums  of  money  specltled  in  this  section,  as  Justice  req 

^  1773.  Where  the  husband  makes  default  in  p 
any  sum  of  money  spiet'itieJ  in  the  last  section,  as  rw 
by  the  judguicnl  or  order  dtrectin):?  the  payment  thi 
and  it  appears  preyuju[jtively,  to  the  satisfaction  c 
court,  that  payment  cannot  be  enforced  by  means  ( 
proceedings  prescribed  in  the  la.st  section,  or  by  resi 
to  the  Bccurily,  if  any.  given  a.s  therein  prescrilHtl,  the 
may,  in  its  discretion,  make  an  order  riMjuiring  thehu 
to  show  cause  before  it,  at  a  time  anil  place  therein  spei 
why  he  should  not  bo  punished  for  his  failure  to  mal 
I>ayment ;  and  thereupon  procewlings  mast  be  taU 
puniHh  liira,  aa  prescribed  in  title  third  of  chapter  i 
teenth  of  this  act.  Such  an  order  Io  show  cause  mn 
be  made,  without  any  jirevioua  senueatraiiou,  or  dir 
to  pve  security,  where  the  court  js  satisticil  that  they ' 
be  meffectu&l. 

§  1774.  In  an  action  brouglit  as  prescribed  in  thii 
a  nnnl  judgment  shall  not  be  rendered  in  favor  of  the 
tiff,  upon  the  defendaTil's  defnult  in  appearing  or  plet 
imloss  either  the  sinnmons  and  a  copy  of  ibe  com 
were  personally  served  upon  the  defenaant ;  or  the  a 
the  summuos  delivered  to  the  defendant,  upon  pe 
service  of  the  suuimons.  or  delivered  to  him  wilhoi 
Btate,  or  published,  pursuant  to  an  order  for  that  pu 
obtained  as  pnscribed  iu  chapter  flfth  of  this  act,  co: 
the  following  words,  or  words  to  the  same  effect,  U 
written  or  printed  upon  tlie  face  thereof,  to  wit  -.  "  i 
to  annul  a  marriage ;"  "  Action  for  a  divorce  ;"  or  "A 
for  a  separation;"  according  to  the  article  of  this 
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w  iwre  the  nmiBiciiiii 
f  the  comfilaint  is  not 
'hf  snmmam;  tmd  a 
drfi-ndaut  witb- 


•fflWOOT) 

be  8tste,     '  :  ;  proving  Bervitt!. 

mttrmativKly  siate.  in  tht  bodv  ihereof .  tUui  such  an 
,  BPUiur  forth  a  copy  th«?iial,  wim  so  writien  or 
id  man  the  face  of  the  copy  of  the  sumiaaiis  delivered 
I  daeudxat. 


TITLE  n. 
Aetitmi  rdating  U>  a  rorptrration. 

I.  Artitm  by  »  carpanalnn.  n\S  v%imi  ugf^aai  a  corpoMion, 

1(1  recover  duiui/^o  <ir  pnipertT. 
£.  Judical  eupcnisiun  ol  s  ror|>onuinn.  and  of  the  ugema 

aod  Dembere  tbereol. 
t.  Actiom  to  pmcare  ike  ^moh:  i,nd 

actinng  to  auluKJj  thetndi'  i  ^n 

ur  Tii'-<i>>>-''>  iif  Boorporutioi. ._. _.  .  uln- 

C  Af:tl<)T  '11' to  annul  A  rHjTTHimttcm. 

&  fnn'itii^-i  :-,>, Lj)u  to  iwi>  or  niarc  of  Ibe  aAdonaapflcU 

fitxi  ui  tine  UUc. 


ARTICLE  FIHST. 
i;  if.i    Bv    A    Corporation,  aitd  Action    AnAinrsT  a 

'KIKaATJOK',    I'U   KKlHJVtS  DAMA(tB£  OR  PBurEETY. 

I  ITTSl.  ComjilBin:    :  or 

VZi.  Wlieii  |>n.).  ■  i  ifc 

[  cXLlitCDCt-  UlUit*t:'-"'-4rT. 

C7T.  IBniaiDer,  w^i^  waivt^d. 


f  irrs.  AMir. 

ITTB.  Wh. ; 
mi. 
ITgn.  Wb. 


§  1775.  In  an  action  broupbt  by  or  npiinst  n  rorprtrH- 

Bocu  the  compluint  miisi  aver  that  the  jilajoliff,  or  vlie  di- 

It,  us  the  case  may  be,  is  a  txirporation  ;  must   Ktat^- 

rbetht^  it  is  a  domestic  torporulion  or  a  foreign  corpora- 

and.  If  the  latiLT,  the  stale,  rountiy,  or  ^xjvtmiuert. 

or  under  whose  laws  it  was  crtated.     Bui  the  plaintiff 

not  set  forth,  or  Rpecjally  refer  to,  any  act  or  prooewl- 

ig,  by  or  under  ■which  the  corpi:iratioii  was  creAiffd. 

37  li  S8«  ;  5  S.  T.  Supp.  2  ;  58  ann.  !0r. 

g  1 776.  In  an  action. brought  by  or  against  a  ccaporaiion. 
le  plaintiff  need  not  prove,  upon  the  trial,  the  existence 
'  Ibe  corpora  I  ion,  unless  tlie  answer  is  verified,  and  con- 
an  a)lirmalive  allegutiou  that  the  plaintiff,  or  the 
fendani,  as  the  ease  may  be,  is  not  a  corpciration. 

1777.  Ill  aij  uflion  or  Bfiecial  proceedinp.  brought  by 

i'ln,  the  defeniUDl  is  deemed  to  have 

in  the  Mat«roent  of  the  corpinrate 

le,  unJcsii  tne  luiiuiomer  u  pltraded  in  the  answer,  or 

'  pleading  iu  the  defendant »  belialL 


It    Week. 
Dig.  SK. 

jo^iv.  Pro. 

178. 

SN.Y.Statt 
Koi>.  61S. 
IS  civ.  Pro. 
S.V). 

U  N,  Y. 
Sutr  Ren. 


^  1778.  Iq  an  action  against  a  foreign  or  dome 
ponitiou,  to  reco^'er  damages  for  Ihe  non-pajru» 
promissory  note,  or  otlu-rovideiice  ol  debt,  for  tha3 
paj'meut  of  money,  u|>od  ileniimd,  or  at  a  partici 
aa  order,  extending  tlie  tiniL'  (o  nus'ver  or  demur,  t 
begrnnted.  exrt^pl  by  the<'')ujt,  upon  notice  to  Hi 
tifl^  attorney.  In  "siuh  an  action,  unless  the  (h 
Horves,  with  a  copy  of  bi.s  iinr wer  or  demurrer,  a  co 
order  of  a  judge,  din-cting  that  (lie  issues  presentet 
pleadings  hf  iried,  tlie  plaintiff  may  tiike  jurlgrnei 
ca-^e  of  drftiult  inpli'udiiig,  at  theexpiraiion  of  twra 
after  serm-e  of  a  copy  of  the  eouiphunt,  t'ithcr  pe 
with  the  summons,  or  u|)r>ii  the  defendant's  uttoro 
suant  to  his  demand  thtTcfor ;  or,  if  the  eer 
summons  was  oiiiprwisu  than  [jersomd,  at  the  exj 
twenty  days  affcr  ilie  service  is  complete. 

§  1770.  An  action  may  be  maintained  by  a f( 
poration,  in  like  manner,  snd  subject  to  the  saw 
tions,  as  where  the  aclioii  is  hrouirht  by  h  domesii* 
ration,  except  aa  otherwise  speeialiy  pre8cril)ed  by  1 
a  foreign  corporation  caunol  maintain  un  action.  : 
upon  an  act,  or  upiju  a  liability  or  ohliHatioo,  ex 
implioil,  arising  out  of,  or  mnde  and  entered  into  ic 
eratioD  of,  an  net,  which  the  Iiiws  of  the  8ttite  forW 
poratioa  or  afflocialioii  of  individuals  to  do.  'without 
authority  of  law.  This  section  doea  nol  affect  the 
of  a  meeling  of  the  stocblioldcrs  or  direetors  of  a 
corporation,  held  within  the  State,  where  such  a  nv 
authorized  by  tlie  ]avv.'»of  the  state,  country,  or  gove 
by  or  under  which  the  corporation  is  created ;  or  oi 
dune  at  auch  a  niecliug,  wiiich  in  not  ia  conflict  f 
8&vae  laws,  or  the  laws  of  the  Stale. 


M  N.Y.  387. 
S8  Hun,  «(!P. 
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id 


S  1780.  An  action  against  a  foreign  corpomtli 
niuintainefi  by  a  resident  of  the  Slate,  or  by  a  d 
corporation,  for  way  «iusc"  of  iiciion.  .\u  action  aj 
foreign  corporation  may  be  miuntaiiuHJ  Ijy  another 
corporation,  or  by  a  non  r6'?i<ient,  in  one  of  the  ^ 
cjiscs  only  : 

1.  Where  the  aclinn  is  brought  to  recover 
tiie  broucb  of  a  eoutract,  made  within  the  State, 
to  property  situated  within  the  Stale,  at  llie 
making  thereof. 

2.  Where  it  is  brought  If}  recover  reid  property  i 
within  the  State,  or  a  chattel,  which  is  replevied  wi 
State.  " 

8.  Where  the  cause  of  action  arose  within 
except  where  Ihe  object  of  the  action  is  to  affect 
real  properly  situated  without  the  State. 
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ARTICLE  THIJtD. 
Actions  to  procikk  thk  Dii»iiOM;TioN  of  a  Com: 

TION,  AND  ACTIONH  TO  ESFOKCE  THE  IMJIVIDI'AI 
L1ATIII.ITY  tiK  THK  OFKICERS  OK  MEMBEKS  OF  A  CdR- 
FOHATIDN,  M'lTH   OH  WITHOUT  A  DlfiSOLUTlON  TnuniSOF, 


$  1784.  Aolion  by  jaJement  cii'd- 
UuT    for    BLK]ai3!<tration, 
etc. 
1785.  Action   to  diasolve  a  cor- 
porutioii 

1788.  W-  ;    l)y    whom    to    be 

brouirht. 

1787.  Temporary  iTijuiirtion. 

ITbH.  Receiver  muy  Ite  apiiolnt- 
ed.  lVrinaTi(nt».nn  tem- 
liorary  receiver.  PuwerB, 
eU'.,  of  temi>orary  re- 
ceiver. 

1789.  Additimml     power*     and 

dutifH  may  be  conferred 
npon  tomiwrary  re- 
ceiver. 


i  17D0.  HnkinL' atockholdcr!>,  etc, 

parups. 
171)1.  W'iieii  iiepurutc  acttou  m«/ 

l>i<      bron^ht      agaiaet 

111  em. 
ITOS.  ProeccdlDgs  In  eilhn  10 

lloii. 
1789.  Jud:inient  ;     property  et 

ourponition   to  bu  di» 

tnbiiK'd. 
179'!.  Id.;  Htock  KubiicriptloiiiitD 

Lio  recovered. 
1795.  Id. ;   at!   to    Itabtllllca  vt 

directors      and    8lo<Jt- 

hold(*rn. 
1798.  Effect  of  this  article  llmB- 

ed. 


§  1784.  WliLTe  final  jiidgmeDt  for  a  sum  of  moneybag 
tH;i;n  rentlered  ugaiast  a  corporation  nrate<i  by  or  uadet 
th(!  laWH  of  the  Slaite,  aud  au  cxeoiilkjti,  i«sued  Uiereupon 
to  the  .sheriff  of  the  county,  where  the  corporation  tran' 
Hacts  its  general  Imsiiiuiw,  or  where  its  priueipal  office  ift 
located,  htts  been  returned  wholly  <.ir  ]>artly  iiDsati.stled,  the 
jwijrtiient  creditor  may  inBiiitain  an  action  to  protiire  a 
judgnieut,  sequestrating  the  [jniperty  of  lUe  eorporalion, 
and  providin{;  for  a  diiitrilmlion  thereof,  as  prescribwl  in 
»eeti(m  one  tJiousand  seven  hundred  and  ninety-three  of 
this  aet, 

§  1786.  In  either  of  the  foUowin?  cases,  an  action  to 
procure  u  jndgment,  diiwolving  a  corporation,  created  l)y 
or  under  the  law.'<  of  the  State,  and  forfeiting  its  corpoml'c 
rights,  privileges,  iiiid  franchises,  may  be  maintained,  at 
pre«Til)c(l  in  (lie  next  section  : 

1.  Where  the  corporation  has  remained  insolvent  for  nl 
least  one  year. 

2.  Where  it  has  neglected  or  refused,  for  at  least  one 
year,  to  pay  and  discharge  its  notes  or  other  evidences  of 
debt. 

3.  ■V^^le^e  it  has  fiuspcnded  its  ordinary  and  lawful  bust- 
ness  for  nt  least  one  year. 

4  If  it  has  banking  {Kiwers,  or  power  t(j  make  loans  oti 
pledges  or  depoKit.s,  or  lo  nuike  in.'^uninee,'*,  where  it  be- 
comes insolvent  or  unable  to  pay  its  debts,  or  has  violated 
any  provi.sion  of  the  .ict,  bj'  or  under  which  it  was  incor- 
pfjrated,  or  df  any  other  aet  biuding  upon  it. 

§  1786.  [Am  a  1880.]  An  action  specified  in  the  last 
8(^ction  may  be  maintained  by  the  Atlorney-Genenil  in  the 
mime  and  m  behalf  of  the  pi^jple  ;  aud  whenever  a  creditor 
or  Btockholder  of  any  corporation  submits  to  the  Atlortie 
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era!  a  written  statement  of  facts,  verified  by  oath,  show- 

y rounds  for  an  action  under  the  provinioua  of  the  last 
D,  and  the  Attorney-General  omits,  for  sixty  days 
r  this  submission,  to  couiuieuce  an  ueiion  »pecitle<l  in  the 
Kction,  tlien,  and  not  otherwise,  such  creditor  or  stock- 
ier may  apply  to  the  projxT  court  for  leave  to  eoin- 
cx  such  an  action,  and  on  oblaiuiug  leave  may  lualn- 
the  sAsae  acconlingly. 

1787.  In  an  action,  brought  as  prescribed  in  lliis 
ie,  the  court  may,  nprnn  pnxjf  of  the  facts  aulhori/ing 
tction  to  be  maintained,  grant  an  iujunclion  order,  re- 
ning  the  corporation,  aiui  its  trustees,  directors,  man- 
B.  and  other  oflScers,  from  ettlleetiui;  or  receiving  any 
,  or  demand,  and  from  (myitiff  out,  or  in  iiiiy  way  Irans- 
Ing  or  delivering,  to  any  person,  iiiiy  nioncv,  proiiertv, 
lects  of  the  corporation,  during  the  iH'iiifeiicy  of  the 
m  ;  except  by  express  penaission  of  the  iiMirt.  Where 
(ctfon  isbroujrht  to  proinire  the  dissohriion  of  the  cor- 
iion,  the  injunci ion  iiiiij' also  resirain  the  corporutjon, 
its  trustees,  directors,  mnniiKcrs,  ivnd  oilier  olllceis, 
I  exercising  any  of  iis  corporate  rinhl.s,  privileges,  or 
chises.  during  the  pendency  of  the  action  ;  except 
zpress  penninsion  of  the  eoiiri.  The  provisions  of 
second  of  chapter  seveuth  of  IIiih  net.  relatiui;  to  the 
Hng,  vacating,  or  tnndifyiiig  of  an  injiiriftioiv  mder, 

fr  to  an  injunction  onler,   granted    a-i  priwrihed   in 
section ;  except  that  it    can  be  granted  only   by  the 
rt. 

1 1788.  [Am'd  1882.]  In  such  an  action,  tie  court  m»iy 
A,  at  any  stage  thereof,  appoint  one  or  more  receivei's  o'f 
property  of  the  corporalioa.  A  receiver,  so  apjminted, 
K  final  judgment  is  a  temporary  receiver,  until  llual 
ment  is  entered.  A  tempomry  receiver  has  power  to 
Ct  and  receive  the  dehts,  demands,  and  other  property 
le  corpnnilion  ;  to  pn-.Herve  the  properly,  and  the  pro- 
I  of  the  debis  and  demands  collected  ;  to  sell  or  other- 
dispose  of  the  property  as  directed  by  the  court, ;  to 
at,  receive  and  preserve  the  prticeedn  tlicreof  r  and  to 
itaiD  any  action  or  s^iecial  procewJing,  for  either  of 
s  purpose.s.     He  must  qualify  a.-»  prescribed  by  law  for 

Bualitieution  of  a  pemianeat  receiver.  Unless  addi- 
powerB  are  speciiilly  conferred  upon  him,  ns  pre- 
ed  in  the  next  seetion.  a  temporary  leceiver  liai  only 
lowers  specified  in  this  section,  and  those  which  are 
[eatal  to  the  exercise  thereof.  A  receiver  ajipointed 
f  purNUiint  to  a  final  judgment  in  the  action,  or  a  lem- 
ry  receiver  who  is  continued  by  the  final  judgment,  is 
tnanent  receiver,  and  has  all  the  powers  and  authority 
jrred,  and  is  .subject  to  all  the  duties  and  linhilities 
Bed  upon  a  receiver  appointed  upon  *  the  voluntary 
ludon  of  a  corporation. 


•  Word  "  apou  '  omitted  in  origlaal. 
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§  1789.  A  (emporary  rwei'ver,  appointed  as  pres 
in  the  Isist  sectiou,  is,  in  nil  re.-^pects,  siihject  to  the  c 
of  the  c-ourt.  In  iuUlitiitri  to  the  powi-rs  coiiferrec 
him,  by  the  provisious  of  the  last  section,  the  court  m 
tlie  onlcr  or  iiiterloculory  jiidfriueut  appoiuling  him, 
au  order  subs<.'quL'ntly  niii<le  m  the  artioii,  or  by  thi 
jiidgdient,  confer  upon  him  the  powi^ra  and  authority 
subjet't  him  to  the  duties  mid  lialjiliiifj?,  of  h  ixTmnn 
ceivcT,  or  so  much  tlitrt'of  aa  it  tliiiiks  ptoper ;  excei 
he  shall  not  make  any  disfrihutioii  among  tho  credit 
Btocknolders,  bidore  lliial  judgment,  uulc.s.s  he  is  apt 
directed  so  to  do  by  the  court. 

§  1790.  Where  the  action  ia  brought  hy  a  credi 
a  corporation,  and  tho  stiwkholdcrs,  directors,  truste 
other  ofHcera,  or  any  of  them,  are  intide  liable  by  la 
any  event  or  contiuicucy,  for  the  payment  of  his  del 
personsj.  so  made  liable,  may  be  madt:  parties  defends 
the  original  or  by  a  supplemental  complaint :  and  th« 
bility  may  be  declared  and  enforced  by  the  jndgm 
the  action. 

§  1791.  "Where  the  stockholders,  directors,  trust< 
other  officers  of  a  cnrporatifm,  who  sre  made  liable,  i 
event  or  contingency,  for  the  payment  of  a  debt,  a; 
made  jtartics  defendant,  as  prescribed  in  the  lasts* 
the  plaintiff  in  the  at-tion  may  maintain  a  separate  ; 
against  them  to  procure  a  Judgiiient,  declaring,  apporti 
and  ouforciug  their  liability. 

g  179S.  In  an  action,  brought  as  prescribed  in  I 
thelant  twosectiiiiiH,  theonrt  nuist,  when  it  is  ne 
cause  aa  accoiiiit  to  be  tjikea  of  the  property  and  t 
debts  of  the  corporiition,  tiiid  iht^reupoa  the  defeni 
liability  must  be  apportioned  accordinj?ly ;  but,  if  it  a 
atively  appears,  tliatthe  corporation  ia  insolvent,  andl 
property  to  satisfy  its  creditors,  the  court  may,  w: 
taking  such  an  account,  aacertaia  and  determine  the  ai 
of  each  defoudant'a  liability,  and  enforce  the 
cordingly, 

§  1793.  A  final  judgment  in  an  action,  brought! 
a  corijorfitirm,  as  prescribed  in  thia  article,  either  sep« 
or  in  conjunction  with  its  Btocknolders,  directors,  tn 
or  other  officers,  munt  provide  for  a  "^ust  and  fair  dia 
tion  of  tlie  property  of  the  corp{jration,  and  of  the  1 
thereof,  ainnng  it«  fair  and  honest  creditors,  in 
and  in  the  proportion  prescribed  by  law,  in  ca 
voluntary  dissolution  of  a  cor|)oration. 

§  1794.  Wlicre  the  stockholders  of  the  cor 
parties  to  tbe  nclion,  if  llie  projxTty  of  the  corpoij 
not  Biifflcifnt  toiiiKcliarsreilsdelits,  the  interlocutor 
jtidgmen!,  as  liie  rase  rniuircs,  must  adjudge 
Btocltholder  pay  into  court  the  amount  du«  and  ro 
unpaid  pu  tkv  shares  of  stock  held  by  him,  or 
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at  aa  is  neccsaary  to  satisfy  the  debts  of  tlie  norpo- 

i- 

L796.  If  it  appears,  that  tlie  proprTly  of  tTio  cnrpo- 

i,  and  the  sums  Cf)lleclcd  or  rolleciihlc  from  "lie  stock- 

irs,  upon  tljeir  stock  sulKscriptioiis,  are  or  will  Ik;  in- 

ient  to  puy  the  debts  of  the  (•oriioralion,   t!io  court 

flHcertftin  tht;  several  sums,  for  wliiih  Itie  directors, 
Ses,  or  other  officiTH,  or  the  Htockliolclcrs  nf  the  corpo- 
I,  being  parlii'S  to  the  iieiioii,  are  liiihle-  and  must  ad- 
I  thiit  llie  s:ime  be  piiid  into  cotirt,  to  Iw^  applied,  IQ 
proportions  and  in  suc-h  order  ns  jui'liou  retiuireM,  to 

yuu'nt  of  ihti  debts  of  the  corpuralitiD. 

796.  This  article  does  not  rejund  or  affect  any  spediil 
ion  of  law.  preserihiiig  tliatu  pnrlieiitiir  kind  of  cnr- 
ion  shall  ccjase  lo  exisl ,  or  sball  he  dissolved,  in  a  ca;  e 
la  manner,  not  pricsiTil>cd  in  tins  i4r(icli: ;  i>r  anyspet-ial 
■ion  of  law,  prescribing  (be  iiioile  of  enforcing  the  lia- 
, of  the  stockholders  uf  a  pitrticubir  kind  uf  corpom- 

ARTICLE  FOURTH. 

rrON  BT  THE   PeOPI.K  TO  ANStTL  A  CORPORATION. 

S  1800.  Action  triable  by  a  Juiy. 
:801.  JadKmcnt. 
1808.  Injanctlon  mov  tpsne. 
;808,  Copy  of  Jariirmmt-roll  to 
be  filed  and  puljllt<h.e<i. 


,  Action  by  Atlormy-Oen- 
eral,  whm  leglflBtnru 
dlreclo. 

Id. ;  liy  leave  of  court. 

I^eavc  ;  when  and  how 
grantcd. 


797.  The  Altoruey-General.  wlienever  be  in  so  direct- 
■  tlie  legislature,  mu.sl  briiijs;  an  action  against  a  corpora- 
reated  by  or  uuder  the  laws  of  the  State,  lo  procure  a 
nent,  vacatiu^r  or  annulling  the  act  of  iiieurporation,      , 

ract  renewing  the  corporation,  or  continuing  its  cor- 
existence,  upon  the  ground  that  the  act  was  j)roeurw(l 
a  fraudulent  sugarr-.sl  ion,  or  the  concealment  of  a  ma- 
fact,  made  liy  or  with  tlie  kuowledgti  and  eonaent  of 
f  the  persons  incorporated 

179(^.  Upon  leave  beii'.g  granted,  as  prescrilxMi  in  the   iiiN.yjJSa 

section,   the   Attorney  General  iiiuy  bring  an  action 

Bt  a  corporation  created  by  or  under  the  laws  of  the   rwiri.  n\a. 

,  to  procure  a  judgment,  vacating  the  charter  or  an-  iljU y  ^• 

jg  the  exisitence  of  the  corporation,  upon  the  ground  "  " 

i  has,  either 

Offended  against  any  provieton  of  an  act,  by  or  under 

ll  it  was  created,  altered,  or  renewed,  or  an  act  amend- 

le  same,  and  applicalile  to  the  corporation  ;  or, 

V'iolaled  any  provision  of  law.  whereby  it  hiin  forfeited 

Brter,  or  beeunie  liable  to  ba  dis.4olved,  by  the  abuse  of 

►wers;  or, 

Torfeited  ita  privileges  or  franchises,  by  a  failure  to 

fie  its  powers ;  or. 
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4.  Done  or  omitted  any  act,   which  amounts  to  a 
render  of  its  corponite  rights,  privilcpes,  and  franchises; 

5.  Exercised  a  privilege  or  franchise,  not  conferred 
it  by  Ihw. 

§  1799.  Btfore  granting  leave,  the  court  may,  in  it 
discretion,  require  such  previous  notice fifUiouppliciition 
it  thinks  pr()p<'r.  to  he  given  to  the  corporation,  or  any  of 
fleer  thereof,  and  may  liear  the  corporation  in   oppositir 
thereto. 

§  1800.  An  action,  brought  as  prescrihed  in  this  artick 
is  IJirthle,  of  course  ami  of  right,  by  a  jury,  as  if  it  was 
action  specified  in  section  nine  hundred  and  sixty-eight 
this  act,  aud  wiiliout  procuring  an  order,  aa  prescribed 
section  nine  hundred  and  seventy  of  this  act 

§  1801.  WbTc  any  of  the  matters,  specified  in  seel 
onethou!-and  gficn  hundred  and  ninety-seven  or  section 
thousand  seven  Iiundred  and  ninety-eifrht  of  tliis  act,  af 
established  in  an  action,  brough'  as  prescribed  in  either  C 
those  sections,  the  court  may  render  final  judgment  tliat  tb 
corponition  and  each  offleerthercof ,  be  perpctutdly  en  jot 
from  exercisinfr  any  of  its  corjiorate  rielits,  privileges, 
franchises ;  and  that  it  be  dissolved.  The  judgment  must 
provide  for  the  appointment  of  a  rec*ivi?r,  the  taking  of 
account,  and  the  distribution  of  the  property  of  the  coi 
ration,  among  its  creditors  andsloc-kholderfi,  ns  where  » 
poration  is  dissolved  upon  its  voluntary  application,  as  pre* 
scribed  in  chapter  seventeenth  of  this  act. 

6  1802.  In  an  action,  brought  as  prescribed  in  thia 
article,  an  injunction  order  may  be  granted,  at  any  .■'tage  of 
the  action,  restraining  the  corjioralion,  and  any  or  all  of  it*, 
directors,  trustees,  and  other  officers,  from  exercising  any j 
of  its  corporate  riglits,  privileges,  or  franchises  ;  or  froffl 
exerci.sing  certain  of  its  corporate  rights,  privileges,  0* 
franchi.scs  specified  in  the  injunction  order ;  or  from  exa- 
cising  any  franchise,  liberty,  or  privilege,  or  transsctiitf 
any  bu.-^ities.s,  not  allowed  by  law.  Buch  an  injunction  6 
deemed  one  of  those  specified  in  section  sis  himdred  and 
throe  of  this  act,  and  all  the  provisions  of  title  sei'ond  of 
chapter  seventh  of  this  act,  applicable  to  an  injuurtioD 
specified  in  that  section,  apply  to  an  injunction  granted  at 
prescribed  in  this  section,  except  that  it  can  be  granted  onlf 
by  the  court. 

§  1803.  Wliere  final  judgment  is  rendered  against  n 
corporation,  in  an  action,  brought  as  prescritk-d  in  this 
article,  tlie  Attorney-Genend  must  rau.se  a  copy  of  the  judf- 
menl-roll  to  be  forthwith  filed  in  the  office  of  the  secretarT 
of  State;  who  must  '.lusc  '.  notice  of  the  sulistancc  ana 
effect  of  the  jud.innent,  to  be  published,  for  four  weeks,  in 
the  uGwspnper  printed  at  Albany,  in  which  legnl  noticS 
are  required  to  be  publisheil,  and  also  in  a  newspaper 
printed  in  the  county,  wherein  the  principal  plac%  of  buS'' 
nesa  of  the  corporanon  was  located. 
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VIStOMfi    APfLICABLE     TO     TwO     OR     MOHB     OK     THR 
ACTIDNB    Sl-EOIKIKU   IS    THIS  TlTI.K. 


MM 


ins. 

1«08. 


Certain  corporatlouH  ex- 
cepted from  c't  rtain  ar- 
ticlea  of  this  title. 
Offleera  and  «eetit«  m*; 
be  com pcllrdto  testify. 
IniaDCtion  rtaj  lag  acttona 
DT  creditors. 
J9CIT.  Creditors  may  be  brongbt 

In. 
IflOS   When     Allonu-yUenerttl 

mu8t  bring  n<:rii>ii. 
]M9,  RFqaixltea  of   injunction 
againet  corporations  in 
certain  caaea. 


ij  IHiO.  Id. ;  of  ordiir  appoiating 

receiver      In      certain 

cn^im. 

1K11.  Id  ;  of    Judicial   Ruapea- 

Dion  or  reniuvaJ   of  an 

OdlOLT. 
1K12.  Application    of    the    laat 

inrue  Hectiona. 
IBIS,  lu  action  iwtiint-t   atock- 

holders,  uitaijomer.vtc, 

not  available. 


§  1804.  Articles  second .  third,  mid  fourth  nf  this  tillo 
o  not  iipply  to  ati  incorponih.'d  lilinin,'  wiciftj  ;  to  a 
riigi'jU3  corporatifin  ;  to  a  nclLct  sclioo]  or  sicadf-niy,  iucur- 
Kimted  hy  llie  rcgi'iu.i  of  tlie  uiiivcrsiiiy,  or  l>y  uii  net  of 
he  legislatuie  ;  or  to  a  inunkipal  or  other  politicul  corpo- 
Ktion,  created  by  the  constitution,  or  by  or  under  the  laws 
>f  the  State. 
§  1805.  In  an  aciion,  hroiiglit  as  pre-scribcd  in  urticle 
cond,  third,  or  fourrli  of  this  title,  a  Ktockh<il(lcr,  offleer, 
Hence,  or  agent  of  a  corpomtioii,  in  not  exi.-tmed  from 
nsweriiig'  a  qiiestiuti,  rt'laliii^  to  tlie  maungcinfiit  of  tiii; 
Borptiratiou,  or  llif  tiitiisfcr  or  disposilion  of  its  property, 
>n  the  firoiind  I  hat  his  uuswlt  may  expose  the  corpoiatioji 
(a forfeiture  of  any  of  its  corporate  riglita,  or  ■wiU  tend 
•  convict  him  of  a  criminal  ofTi'iice.  or  to  suliject  him  to  a 
aalty  or  forltiture.  Hut  hin  testimony  sliall  not  he  used, 
evidenre  against  him,  in  a  criminal  action  or  special 
roccwling. 

§  1806.  In  such  an  action,  the  court  may,  in  its  dis-  8i  linn, Mil, 
etion.  on  the  appliputinn  of  eilher  party,  at  any  Rtaj^e  of 
ie  action,  before  or  after  tinul  judgment,  auri  with  or 
rilhout  eecurily,  ^rtiat  an  iniiiiictioii  order,  restrnining  (hn 
reditors  of  the  corporation  from  bringing  ndiaiis  against 
le  defendants,  or  any  "f  them,  for  tlie  recovery  nf  a  sum 
f  money,  or  from  tailing  any  further  proceedings  in  aiich 
'  actions,  theretofore  toiDmciieed.  Sui'h  an  injunction  has 
the  same  effect,  and,  except  as  otlierwisc  expressly  pre- 
scribed in  thin  section,  is  subject  to  the  same  provisions  of 
law,  ns  if  eiich  creditor,  upon  -whom  it  is  served,  was  named 
therein,  and  was  a  party  to  the  action  in  which  it  is 
granted. 

§  1807.  [Afit'd  'i!8(i.]  In  such  an  action  the  court  may, 
at  any  stage  <,."  the  acli.:ij,  before  or  nff.er  llii^il  jnilgment, 
make  an  order  rec|uiriug  all  the  creditors  nf  the  rorporiitiou 
to  exhibit  and  prove  iheir  claims,  auJ  thereby  make  them- 
selves  parties  to  the  action,  in  such  a  manner  and  in  auch  a 
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Teasonable  lime,  not  less  than  six  months  from  the  first  puh- 
lientiijii  of  noti(;e  of  the  ordpr  us  flu;  Cfiiirldirerts  ;  oud  that 
the  creditors  will.)  rn.'ike  fleraull  ia  so  doiiij^  cliall  he.  pre- 
chidwj  from  all  Itenetit  <ff  ihe  jud*inciil  and  from  any  dis- 
tribution which  muy  he  iiiiidt'  tliiTtunder,  except  as  hiTein- 
after  provided.  Notice  of  the  order  mu-l  be  given,  by 
publication,  in  such  ncwspapcra  and  for  suih  a  Tcng^lh  of 
time  an  the  court  dir«-cls.  JsolwitliKtandiug  such  order  any 
Huch  rredilor  who  Bhall  exhibit  and  prove  his  claim  in  (he 
manntif  directed  thereby,  wilh  proof,  by  affidavit  or  other- 
•wwe,  (hat  he  lias  had  do  ii4iiife  or  knowledge  thereof  in 
time  to  comptj-  therewith,  any  time  before  an  order  is  mnde 
directing  a  liual  dl-lribution  of  the  assets  of  siieli  corpora- 
tion, Bliall  be  entitled  to  have  his  claim  receivefl,  and  nball 
have  the  same  rights  and  benetit.s  thereon,  so  f;ir  as  the 
assets  of  such  eorivoral ion  then  remaining' undistributed  may 
render  prjssible,  ii.s  if  his  claim  Lad  been  exhibited  and 
proved  within  the  time  limil^jd  bj'  surh  order. 

§  1808.  Where  the  Attomey-Generul  has  good  reason 
to  believe,  that  uu  action  can  lie  mainluiiied  in  behalf  of  the 
people  of  the  State,  us  prescritied  in  article  second,  ttiird,  or 
fourth  of  this  title,  except  seclioa  one  thousand  iseveu  hun- 
dred and  Iiinety-M'vcn  of  this  net,  he  must  bring  an  action 
accordinglvj  or  apply  to  a  competent  court  for  leave  to  bring 
an  action,  as  the  case  requires  ;  if,  in  bis  opinion,  the  pub- 
lic interests  require  that  an  action  slioidd  be  brought.  In  a 
case  where  the  neiion  t^an  be  brought  only  by  the  AtlorTiey- 
Geucral  in  behalf  of  Ihe  people,  if  a  creditor,  stoikholder, 
director,  or  trustee  of  the  corporal  ion,  applies  to  iho  Attor- 
ney-Getieral  for  ihnt  purpose,  and  furnishes  the  security 
required  by  law,  the  Attorncy-Gcnenil  must  bring  the  action, 
orappiy  for  leave  to  liring  it,  if  he  lias  good  reason  to  believe 
that  it  can  be  maintained.  Where  such  an  application 
ia  made,  section  one  tliniis;»nd  nine  hundred  and  eighty-six 
of  this  act  applies  thereto,  and  lo  the  action  brought  in 
pursuance  tliereof, 

g  1809.  An  injunction  order,  suHpeiidin,^  the  general 
and  ordinary  busiaess  of  a  coi"ponniiin,  ur  ot  a  joint-stock 
aasociatioii,  conBi.sting  of  seven  or  more  persons,  orsuspcnd- 
ing  from  office,  or  restraining  friim  Ihe  ]ierformancc  of  his 
dutiea,  a  trusiee.  director,  or  other  olHcer  thereof,  can  1)6 
granted  only  by  the  court,  upon  notice  of  the  application 
therefor,  to  the  proficr  ollieer  of  ilie  eorponition  or  atisociv 
tion,  or  to  the  trustee,  dinjctor,  or  other  ollicer  enjoined. 
If  such  an  injunction  order  ia  made,  oiherwise  than  as 
scribed  in  thi.s  eccliuu,  it  is  void. 


I 


§  1810.  A  receiver  of  the  property  of  a  corporation 
be  appointed  only  by  (lie  couri,  uiid  iu  one  of  the  following 
cases : 

1 .  An  action,  brought  as  prescribed  in  article  second,  third, 
or  fourth,  of  ihia  title. 
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S.  An  action  brought  for  the  forwloBure  of  a  mortgage 
the  proiierly,  of  which  the  rw;eiveri8  nppointed.  where 
:  mortgajfe  debt,  or  llie  interest  thereupon,  litis  rftnuined 
npiiid.  ut  Icattt  thirty  days  after  it  'vvas  jHiyable,  and  after 
"pa3"tntrnt  thereof  was  duly  detniiiid'..^l  of  the  pru|>er  ottlcer  of 
the  forpfiration  :  and  where  either  the  ineiiuKj  fif  the  prop- 
rfirty  is  six'cificuUy  mortgaged,  or  Iho  property  itself  is  prob- 
K>ly  insufTicieiit  to  pay  the  mortjtape  debt. 
r  3.  An  action  lirought  by  the  Attomcy-tlencriil,  or  by  a 
rtockUolder,  to  preserve  the  assets  of  a  corporation,  having 
no  officer  emjxiwered  to  bold  the  same. 
ft  4.  A  special  proceeding  for  tlie  voluntarj'  dls-sohition  of 
■  c.>rpu  ration. 

'  Where  the  rcreiver  is  appointed  in  an  artion.  otherwise 
than  by  or  pun^uanl  to  n  linul  jtidgmeivt,  notice  of  the  iippli- 
caiion  for  his  ajii>oiiitiutint,  must  lie  given  to  the  prujier 
ofBcer  of  the  corporaliou. 

§  1811.  A  trngtee,  director,  or  other  officer  of  a  corpo- 

Blion  shall  not  be  suspended  or  removed  from  otflce,  by  a 

purt  or  judge,  otherwise  limn  liy  tho  lina!  judgriient  of  a 

Dmpetent  court,,  in  an  action  brouj.'ht  by  the  Attomey-Gen- 

r1,  as  prescribed  in  section  one  ihousiiad  seven  hundred 

and  eighty -one  of  thi.H  act. 

§1812.  Tho  la.it  three  sections  apply  to  an  action  or  a 
Jpecial  proceeding,  ngain.^ta  corporation,  or  joint-stock  iiti- 
sociation,  crealwl  by  or  under  the  la\v.s  of  tlie  State,  or  a 
iTUStee,  director,  or  other  oftirer  thereof;  or  agiuiist  a  cor- 
poration, or  ii)iut-st(K-k  asHticialiim  created  by  or  under  the 
law8  of  aiiolner  stale,  govcrniiient,  or  eonulry,  or  a  tnislec, 
director,  or  other  ollicer  thereof,  where  the  corporation  or 
association  does  business  wi  thin  the  State,  or  has,  within 
the  State,  a  bu.'dncs^  tigcncy  or  aflacul  agency,  or  an  agency 
.lor  the  tran-Mfer  of  its  atock. 

'   §  1813.  Where  an  action,  authorized  by  a  law  of  the 

Stale,  is  brought  agmust  one  or  more  persona,  as  stock- 
holders of  a  ctiriwratioii  or  jnint-atock  association,  an  objec- 
tion to  any  of  ihcprrifecdinga  cannot  be  taken,  by  a  person 
properly  innrle  a  defeiidriiit  in  tlio  action,  on  the  ground 
that  the  pltiiuiill  has  joined  with  hiinj  as  a  defendant;  in  the 
action,  a  persiiiu,  whoso  name  ai>pearaon  the  stock-booka  of 
the  corporation  or  assiociation,  as  a  stockhfilder  thereof,  by 
the  name  su  uppefiring  ;  but  who  is  misuanicd,  or  dead,  or 
is  not  linbio  fur  nny  ciuise.  In  such  a  ctwe,  the  court  may, 
at  any  time  before  final  judgement,  upon  motion  of  either 
party,  amriid  tho  ph-adingH  tind  olbcr  papers,  -without  prej- 
udice to  the  previous  procnwlings,  by  sulwtittiting  the  tnie 
name  of  tlie  person  intended,  or  by  Biriking  out  tho  name 
of  the  person  who  is  dead,  or  not  liable,  and,  in  a  proper 
case,  inseriing  the  name  of  his  representative  or  successor. 


:<5  DECEDENTS' ESTATES.     §§1814,1815 

TITLE  in. 

Actions  relating  tu  ifie  estate  of  a  d«oedent, 

KKtKoa  1.  Action  by  or  ft«Bln6t  an  eiteciitor  or  a4mfaiIstratov.  

S.  Action  b.v  a  creditor  n^alnet  bla  debtor's  next  of  Ids,  Ic^ 

te«,  lieir,  or  dcviwie. 
8.  Action  to  entablish  or  i!n|ieacb  a  will. 
4.  General  and  miacollaneoiu  provtelons. 


ARTICLE  FERST. 

AcnON  BY  OB  AQAINST  XS  ExECCTOB  OB  AdUINIBTBAI 


Week. 

Big.  lit. 

aj  111.  ?jo. 

irtrN.Y.35. 
1C5  Id.  4.vt, 


I  1811  Action,  etc.,  by  and 
against,  emcator,  etc  , 
to  be  brought  in  repre- 
sentative capaclUr. 

J81&  When  fjcrfoniil  and  repre- 
eculniivu  cuii»^<!9  of  ac- 
tion mwy  i>e  joined. 

iel6.  Id.:  eopnriito  docI>titii  and 
elMUtlonB.  • 

lfit7>  BeinilstUins,  nhrni  Fome 
of  the  execaioro,  etc., 
are  nnt  HDmmoiied. 

181&  ExecDtors  who  have  not 
qunliiiud,  not  necessary 
yianiei^. 

181BL  Action  liy  legatee,  etc., 
agalnpl  eieoutur,  etc. 

1S20.  Id.;  byiufttut;  ^nianllAn'H 
bond. 

185!1.  When  action  barred  by 
jndgnicnt  ogaioBt  lieir, 
elu. 

1S2S.  Limitation  of  wliou  liy 
creditor  on  claim  ro- 
jeclrf,  plr. 

ISSS.  Decedent's  renl  property 
not  bound  Ijy  judj^ent 


against  cxecntor. 
{  ]8M.  Want  nf  aecetg  not  to  be 

pleaded    by    execuut, 

etc. 
1885.  Leave  to  ipfae  execntion 

against  executor,  etc. 
18B6.  Id.;  bow  priHurefl;  order; 

and  tnnt<'ntii  UierMif. 
1H2T.  Sucurlcy  may  be  reijulted 

from  a  le(;a!««. 
IHSB.  ActionH,  Ltc,  when  nolto 

abate. 
liS9.  Execution      on      foonar 

Judgtuent. 
ItSO.  Action  against  oxecator, 

etc.,     who     haa    been 

supereeded. 
1S81.  False  pleading  by  exscs- 

tor,  etc. 
183'i.  VTien  inventory  may  ba 

contradicted. 
18Sa.  UabiUty  for   uncoUeoUd 

demanda, 
1884.  The    \tu>t     two   ■eetiom 

qnaliUed. 
1H85.  Cost-;  how  awarded 
wm.  Id.;  whou  awarded. 


§  1814.  An  action  or  special  proceeding,  bercafter  com- 
menced by  an  executor  or  adiiiiniiJtrator,  upon  a  catise  of 
aeiion,  Monging  to  him  in  hi-i  n-presentative  capaoiiy,  or 
an  aclion  or  special  pioccwiiiig,  liercafter  cunimencfd 
against  bftn,  excep'i  ■wIiitTG  it  is  brought  to  clmrge  him 
personrilly,  must  he  brnu^ht  by  or  against  hint  in  his  rep- 
rf?8(-iiitative  capacity.  A  jiKlffinfnt,  in  an  action  hert.'aftfr 
comnifnccd,  rernviTed  agiiirist  an  exefiitor  or  admiuistra- 
tar,  witliout  dr'scril)inc;  hiir.  tn  liis  represcijtative  capacity, 
oanncit  be  cuforfi'd  aLpiinst  thi.-  property  i>f  the  decedent, 
except  by  the  sptrial  direction  of  the  coun,  contained 
therein. 

§  1815.  An  aclion  may  be  brought  against  an  execut) 
or  atiministrutor,  personally,  and  also  iti  his  rcprosenlatT 
capacity,  in  cither  of  the  following  cas^s: 

1.  ^V'here  the  cdiiiplaint  sets  forth  a  caus«  of  iirtioD 
agafni^tbim  in  both  capacities,  or  !»tale8  fticU,  xsiiich  render 
It  uncertain,  in  which  (opacity  the  cause  of  action  exists 
againat  him. 
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2.  Where  the  comiilainl  sets  forth  two  or  mure  raiises  of 
(ictioa  ugaibst  tlie  flffcndmit,  in  dtfferptit  capiurilifji,  all  of 
which  prow  out  of  tiio  sumo  Iraiisactiou,  or  tniD.suotioiia 
counL'ChHi  with  the  .^aiiie  suliject  of  actiuu  ;  do  not  require 
different  plaeejj  or  modes  of  trial  ;  aiid  are  uot  iiicoiisi^teat 
with  cafli  other. 

In  a  ease  specifiet.l  in  this  swlion,  a  Jiid.snnent  for  thti 
plniiitilT  for  a  sum  of  money  imist  di!*tiiictly  show,  whether 
it  is  awarded  agiairist  the  defeiidttnt  personiilly,  ur  in  liis 
representative  cin»iicitj. 

§  1816.  In  a  case  spei-itied  in  the  last  8«ctioa,  or  trhere 
costs,  10  be  oollfeted  out  of  llie  iiulividiial  property  of  an 
executor  or  atliniuistnilor,  are  uwnrdwi  in  an  aelion  by  or 
against  him  iu  liis  represeutiilivfi  cii|i;nity,  so  niiieli  of  the 
jaJgmciii,  as  awards  a  sum  nf  niouey  against  him  per- 
Eonully.  niiiy  he  si.'piirately  doektted,  ami  a  Beparato  exe- 
cution may  he  issiued  thereupon,  a.s  if  tlie  juilgiiieiit  con- 
luined  DO  award  ajjuinst  hjiu  in  Ids  pepresentative  capacity. 

§  1817.  Innn  artion  or  fipeeinl  proceeding  against  two 
or  more  exeeutoo*  or  mlniinistralors,  representing  the  same 
deccident,  all  are  Considered  as  one  person  ;  and  those  who 
are  tin-t  served  with  proeena,  or  firHt  appear,  must  answer 
the  plaintiff.  Separate  nuswera,  by  different  executors  or 
adminiHtralors,  cannot  ho  reijuired  or  allowed,  except  by 
directioa  of  tiie  court.  Judguiout  in  favor  of  tl»o  plaintiff 
tnay  be  entered,  anil,  ill  a  profjer  cii.se,  exeetilitm  may  he 
issued.  agJiitiHt  all  the  defendants,  as  if  nd  luid  appeared. 
But  thi.i  section  does  not  affect  the  pliiintitf's  liirht  to  liring 
into  court  all  tlie  executors  or  administrators,  who  are 
parties. 

§  1818.  One  of  two  or  more  executors,  to  ■whom  letters 
testamentar)'  have  not  l)een  issued,  is  not  a  noces-sary  party 
to  an  action  or  Bpe<.'ial  iiroceediiig,  iu  favor  of  or  against  the 
e.xecutors,  in  their  represetdalive  capacity. 

§  1810.  If,  after  the  expiration  of  oue  3'ear  from  the 
granting  of  letters  testamentary  or  leltcr.iof  administration, 
an  executor  or  administrator  refuses,  upon  demand,  to  pay 
a  legacy,  or  distrilintive  share,  the  person  eulit'ed  thereto 
may  maintain  such  an  iietion  agidnsi;  liim,  as  tlie  rase 
reqinre.s.  But  fur  the  purpose  of  computing  the  time, 
within  which  such  an  action  must  lie  commenced,  the 
cause  of  action  is  deemed  to  accrue,  wlien  the  executor's 
or  administrator'a  account  is  judicially  settled,  and  not 
before. 

§  1820.  Tlie  guardian  ad  litem  of  an  infant,  in  whoso 
tavor  an  action  is  brought,  as  prescribed  in  the  last  section. 
must,  unless  he  is  also  the  general  guardian,  execute  and 
file  with  the  clerk,  before  the  romtneneemctil  of  the  a^.'tion, 
a  Iwnd  to  the  infant,  with  at  least  two  Rutflrienl  sureties,  in 
a  pemilty  fixeil  by  a  judge  of  the  court,  conditioned  Ihat  the 
guardian  will  duly  account  to  the  iufant,  whea  ho  attains 
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full  nge,  or,  in  cu^o  of  Iiis  dfaHi.  tr>  his  personal  represenfa- 
lives,  for  all  niuiii'y  or  ]>roperty.  wlifcti  the  guardiau  may 
remve,  by  n'a.son  of  tlie  legacy  or  di.'itributi''e  .share. 

§  1881.  A  Glial  judirment  apiitmt  im  lioir  or  devisee, 
bars  an  action  again-st  the  e.xeculor  or  ndininistrator  of  the 
decrdent,  for  the  smne  wiuse,  and  every  otlier  renwiy  to 
eiiforne  iiuyrneul  Ihercot  out  <if  the  deredenl'B  jjropertj' ; 
unle.HS  im  ('xecntion  aguiiist  property,  ksiie<l  upon  the  jiulg- 
ment,  liaa  hi-eu  rt^turneil  wholly  or  partly  uikqatisfled,  or 
pufllricnt  reiil  property  to  siitisfy  (ho  jnrignieiit  hiis  not 
descended,  or  been  devised,  to  the  judgment  debtor.  But,  if 
the  judgment  wa.s  recovered  for  a  detit  or  legacy,  exprejssly 
eburgtd  upon  the  estate  descended  or  devised,  the  bar  is 
absolute. 

g  1882.  [4m.'rfl882.]  Where  an  executor  or  a(5mj: 
trulordisputeH  or  rejeela  ii  clidm  against  the  estate  of 
decedent,  e.xhibited  to  him  either  before  or  after  the  com- 
menceiiieut,  of  the  piibltoition  of  a  notice  requiring  the 
presentation  of  claims,  as  prescribed  by  law,  unless  the 
claim  is  referred,  na  prescribed  by  law,  (he  claimant  must 
conrnienceau  aciioii,  for  the  recovery  thereof  against  tlie 
executor  or  administnitor,  within  bix  mouths  after  the 
dispute  or  rejection,  or,  if  no  part  of  tiie  debt  is  then  due, 
within  six  nioritha  after  a  part  thereof  becomes  due;  in 
default  whereof,  he,  and  all  persona  claiming  under  him, 
are  forever  barred  from  niainlaiuing  such  an  action  there- 
upon, and  from  every  otliLT  remedy  to  enforce  payment 
thereof  out  of  the.  decedent's  property. 

The  Btnetidint-nt  made  to  section  eighteen  hundred  and 
twenty-two  shall  not  apply  when  let! erH  have  been  issui 
to  one  or  more  executors  or  administrators  liefoio  this 
talies  effect ;  nor  sludl  ncy  amenduieut,  made  by  this    . 
invalidate,  or  im[)air  the  elfectof  any  proceedings  herolofi 
taken. 

§  18 S3.  Real  property,  which  belonged  to  a  decedent,  la 
not  bound,  or  in  any  way  affected,  by  a  judgment  against 
Ilia  executor  or  administrator,  and  is  not  liuLile  to  be  sold 
by  virtue  uf  an  execution  isituedupon  8u<  h  a  judgment^ 
■unless  the  judgment  in  expressly  made,  by  its  terms, 
tipon  siK'c-iHc  refil  properly  therein  described,  or  exp; 
directs  the  sale  thereof. 

§  18S4.  In  an  action  against  an  executor  or  admiiiis' 

trator,  in  his  representative  capacity,  wherein  the  complaint 
deinrinds  judgment  for  a  sum  of  money,  the  existence,  suf- 
ficiency, or  want  of  assets,  sliall  not  be  pleaded  by  eif 
party  ;  tuid  the  plidtitiJT's  right  of  recovery  is  not  affcc 
thcn-by,  except  with  respect  to  llie  costs  to  be  awarded 
prescribed  by  Jaw.     A  judgment  in  such  an  action,  is 
evidence  of  a.s,sels  in  the  defendant's  hands. 

§  1885.  An  execution  shall  not  bo  issued,  Ti|«)n  a  judj- 
nienl  for  a  sum  of  money,  against  uu  executor  or  adminis- 
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§§  1886-1829     DECEDENTS'  ESTATES.  W 

tralor,  in  liis  rfpi'Mentative  r-dpadty,  iinlil  nn  ordiT,  per- 
mitting it  to  hv  isHue(i,  h(w<  liovn  uiade  by  the  aurrogwtej 
from  whose  court  tiie  letters  wwre  issiu'd.  Sucli  an  onivr 
iniiat  specify  the  Biiin  to  he  collected  ;  nnd  tiif  cxcnition 
must  l:e  indorsed  witli  a  direction  to  collect  tlitit  sum, 

§  1886.  At  least  six  days' notice  of  the  aptilicMliim  for 
an  order  i»pe<:itied  in  (lie  Inst  seciioii,  must  be  pcrsoually 
served  upon  the  executor  orBiimiiiisinitor,  nnlews  it  iippcirs 
that  service  cannot  be  so  m«ile  with  due  dilig'ence;  in 
which  case,  notice  must  be  given  to  such  pprsons.  and  in 
sucJi  jnanuer,  as  the  surrogate  directs,  I»y  an  order  to  show 
cause  why  ttic.  ajjpliciitioa  should  not  be  f;ranted.  Where 
it  nppears  that  the  B.s«t,s,  after  pnsynicnl  of  bU  sums  charge- 
able  against  them  for  exiH-iises,  and  for  clainxs  entitled  to 
priority  as  aijiiinst  the  plaiiitifT,  are  itol,  or  will  not  be.  suf- 
ficient to  pay  all  the  debts,  legiicies,  or  other  clainia  of  t!ie 
cla'ss  to  which  the  plaiiitifT's  claim  belHings,  tlie  sum,  di- 
rected to  be  collected  by  the  execution,  .shall  not  exceed  the 
plutntifT's  just  proportion  of  the  tt'ssieta.  I  a  Unit  case,  one 
or  more  orders  may  be  fifterwiirds  niside  in  like  manner, 
and  one  or  more  executioua  uujy  l>e  rifterwardM  issued, 
whenever  it  appears  that  the  sum,  directed  to  he  collected 
by  the  first  psecution,  is  less  than  the  plaintiff's  Just  pro- 
portion. 

§  1827.  Where  a  judgnn.'nt  Inia  been  rendered  HEainat 
an'  executor  or  iidiuiiiistnitor,  foralepicy  or  iliatriiuilive 
Hhnre,  the  surrogate,  before  gnintiug  iin  order,  permitting 
an  execution  to  be  issued  thereupon,  insiy,  and,  in  a  proper 
caae,  must,  reciuire  tlie  applieaiit  to  tile  in  his  office,  an  un- 
dertaking to  the  defendant,  in  such  a  sum,  and  with  such 
sureiiea,  us  the  surrogate  directs,  to  tbc  effect,  that  if,  after 
collection  of  any  sum  of  money  by  virtue  of  the  execution, 
the  remaining  assets  are  not  sulBcient  to  pay  nil  sums,  for 
which  the  defendant  is  chargeable,  for  expenses,  claims 
entitled  to  priority  as  against  the  applicant,  and  the  other 
legacies  or  distriiintivc  shares,  of  the  class  to  which  the 
applicant's  claim  belongs,  the  pliiiiitiff  will  refund  to  Ihe 
defendant,  the  sum  so  collertel,  or  such  ratable  part 
thereof,  with  the  other  legatees  or  repre^^entetivoa  of  lite 
same  class,  aa  is  necessary  to  make  up  the  deticiency. 

^  18S8.  An  esectitor,  adnilnistralor,  or  a  person  ap- 
pointed by  the  surrogate,  as  prescribed  in  chapter  eighteenth 
of  this  act,  to  dispose  of  the  renl  property  of  a  decedent, 
is  deemed  a  tnLstce,  appointed  by  virtue  of  a  statute,  •svithin 
the  meaning  of  thut  expression,  as  used  ia  section  seven 
hundred  aud  sixty-six  Ot  t!u3  act. 

§  1820.  An  execution  may  be  issued,  in  the  name  of  an 
executor  or  adininistmtor,  iu  his  representative  capacity, 
upon  a  judgment  recovered  by  any^  persoit  who  preceded 
him  in  ilie  administration  of  the  »anie  estate,  iu  any  case 
where  it  might  have  been  is.^ueil  in  favor  of  the  original 
plaintiff,  and  ■without  a  fubslitution. 
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DECEDENTS'  EStATES.     §§  1830-1836 

§  1830.  If  an  executor  or  fldeniDistrnior  is  defendant  io 
an  action  or  speriiil  proaiediTig,  pending  when  hin  powers 
cease,  the  plaiiililT  riiay,  in  a  proper  case,  proceed  therein 
agiinst  liiiii,  to  (rliargehim  ])ersoimlly;  liui  a  jud.yjment  or 
other  delermJHUtioii,  thereafter  reudored  or  made  ajjainst 
him,  i.H  not  of  auy  force,  a.s  a.fH»inst  the  estate  of  tlie  de- 
cedent, or  a  person  succeodiag  to  the  administration 
thereof. 

S  1831.  An  executor  or  adminislrator  canuot  he  made 
personally  liahle  to  the  adverse  party,  for  a  debt  or  for  dnni 
ages,  by  rojison  of  hi.s  having  made  a  false  allegation  in 
pleading. 

§  183S.  In  at)  action  or  Kpeeial  proceeding,  lo  whicli 
executor  or  adiniaistrator  is  a  pan^v,  wherein  the  question, 
whether  he  hn^  admlnisiercri  tlie  estate  of  the  decedent,  or 
any  purl  thereof,  is  in  issue,  or  is   the  puhjeet  of  inrpiir^Tj 
and  the  iiiveiilory  of  nsscis,  lileil  by  him,  is  jpven  in  e 
denee,  either  party  may  rebut  the  same,  by  jiroof,  either 

1.  That  auy  )iro|HTty  was  ojuiltcd  ia  the  inventory, 
was  not  returne<i  therein  at  its  true  value  ;  or, 

2.  'JNiat  miy  property  bus  perished,  or  has  lKH>n  loBl, 
without  the  fault  of  the  executor  or  fldininislrator  ;  or  has 
been  fairly  sold  h^-  him,  ai  private  or  public  sale,  at  a  less 
price  ihiiti  the  value  .«u  returned  ;  or  tliai.  since  the  return 
of  the  inventory,  it  bus  deteriorated  or  enhanced  in  value, 

§  1833.  In  -such  an  action  or  special  proceeding,  the 
executor  or  adminislrator  {shall  not  be  charged  with  a 
mand  or  right  of  action,  incliideil  in  the  inventory,  unle-ss 
appeara  that  ihe  same  haa  been  collected,  or  miirlit  have  h( 
collected,  with  due  diligeiice. 

§  1834.  The  la-st  two  Beclions  do  not  vary  nny  rule 
evidBQce,  respecting  any  proof,  wliich  an  cxeculor  or  admin- 
istrator may  now  make. 

§  1835.  Wlicrc  a  judgment  for  a  sum  of  money  only 
rendered  aL^'airKst  an  executor  oradministratar,  in  tin  actSi 
brought  against  liim  io  bis  n'j)ro«eiilative   capacity,  cosi 
shall  not  be   awarded  against  him,  e.xcepl  a*  prejw-ribi  d  ' 
the  next  section. 

g  1836.  Where  it  apfwars,  in  a  case  specified  in  the  lad 
section.  Ihat  liie  plainlifT's  dcinatid  was  presented  within  the 
time  Hniited  hy  a  iiolicc,  published  a.s  prcsciibed  bylaw. 
requiring  crediiors  to  present  their  chiuu.s;  and  that  ill 
payment  thereof  was  iiureasonahly  resisted  or  ncglecfw 
or  that  the  defeiiduut  refu.wd  to  refer  the  claim,  as  pr 
scribed  by  law  ;  Ibe  court  may  award  costs  again^it  the  «^ 
eeutor  or  ailniinistriitor,  to  be  coUeclcd.  either  out  of 
individurd  |in.ii>erty,  or  nut  oi"  the  property  of  the  decedes 
aa  the  cnurl  direeis,  Imving  reference  to  the  fads  whicfi 
appeared  upon  the  trial.  Where  the  action  ia  brought  in 
the  supreme  court,  or  in  a  superior  city  court,  the  facta 
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§  1837.  An  ActioTi  may  be  mahntaiaed.  as  prewMihed  in 
this  aiticle,  against  the  survivins  hu.*b«u<i  or  wife  of  a  de- 
cedfnt.  sad  the  next  of  kin  of  «n  intesl.'ile,  orlho  next  of 
kin  or  le;inUees  of  a  it'stator,  to  recover,  to  the  e-Xtent  of  the 
tasets  paid  ordi^lribuied  to  Ibem,  for  a  debt  of  the  dece- 
doit,  upoti  which  an  action  mijrht  have  bet-n  maintained 
igain.st  the  p-xecuior  or  adminit^iralor.  The  neglect  of  the 
eruditor  to  pre!«entbi8  claim  to  the  exfcutor  or  administrator, 
Witliiii  the  time  pn  scribed  t<j"  Inw  for  that  purjxise,  does  not 
impair  his  right  to  inaiaiain  .such  an  action. 

§  1838.  An  action,  sjiecified  in  the  last  section,  mti-st  Iw 
brought.  eithcT  inintly  ajiaiust  the  stirviving  haslrand  or 
wife,  and  all  thp  le.iniiees.  or  all  the  next  of  kin,  as  the  case 
Biay  be,  or,  at  the  plaintiff's  election,  agaii'st  one  of  tliem 
inly.  But  where  a  h'g.icy  is  received  by  two  or  more  per- 
sons jointly,  t'ley  are  deemed  one  legatee,  within  the  mean, 
tag  of  each  proTJsion  of  this  article,  relating  to  legatees. 

^  1839.  Where  a  Joint  notion  is  broiifrht,  as  prescribed 
In  the  luHl  rk'ctioii.  the  whole  sum.  wbicli  the  [jlaititiff  is  en- 
titled to  recover,  niiitit  he  Hi^portioned  anii>ng  the  defend- 
ants, in  proportion  to  the  leiracy  or  distributive  share,  as 
the  case  muy  lie,  received  by  each  of  them;  and  the  final 
judfrtiiciit  DiUht  award,  against  each  ik^feiidunt  seiiaratdy, 
the  propoi-liiinatc  sum  thus  ascertained.  The  costa  of  the 
action,  if  the  pliiiiitiJT  is  entitled  to  costH,  muni  be.  ajipor- 
tioned  in  like  maimer ;  except  that  the  expenses  of  serving 
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the  siiminons  ii]ion  eacb  deffiKliint  must  he  taxed  ugainat 
him  only  ;  niiil  uiw  shcritT's  fee.  frir  rfliiriimg  nil  execution, 
may  he  taxcil  H;;ttiuKl  ih<  1i  (li^reQiltiDt,  against  whom  any 

Bum  is  awiirJLfi. 

§  1840.  Where  nii  ii<-ttoii  is  hrought  against  the  surviv- 
ing husbfind  or  wife  only,  or  ngainst  one  only  nf  Ok'  next 
of  kin,  or  legalcosi,  tlii?  nuiiu  which  the  iikiutiff  is  eatitled 
to  recover,  fiinrot  e-Xfi-c'd  the  aum  whifh  lie  wmild  have 
been  entitled  to  reci^ver  I'rom  tlie  sniiic  dL-lV'udant,  iu  au 
action  brought,  (is  jirc^Tibc'd  in  the  last  section. 

§  1841.  If  the  autiou  is  I  rought  against  a  IcgHlee,  or 
against  al!  tlic  legatee.'^,  the  jilaintitT  unist  sljow,  either 

1.  That  no  assets  were  delivered  by  the  exeoiitJ)r  or  ad- 
miiiistriitor  nf  the  dereik-nt,  to  the  surviving  litt.'^band  or 
wife,  or  next  of  kin  ;  or 

3.  That  till:  value  of  assets,  ^o  delivered,  has  been  recov- 
ered bv  some  other  creditor  ;  or 

3.  That  those  asset?,  after  pnytnent  of  the  espfnK<«  of 
administration  and  picfcrrcil  di'tnandti,  are  not  sufhcientto 
satisfy  the  demand  of  the  plaiiitiil ;  in  which  case,  he  C«tt_ 
recov  *r  only  for  the  dellcieiicy. 

§  1842.  Where  some  of  the  leguiccs  are  preferred 
others,  an  action  may  be  maintained,  as  prescribed  in  IM 
last  five  sections,  against  one  or  all  of  those  who  aie  equal' 
preferred  or  equally  deferred,  as  if  the  legatees  of  that  class 
were  all  the  legatees.  But  where  it  in  brought  ngainst  n 
preferred  legatee,  or  a  class  of  preferred  legatees,  the  plail 
tiff  UHiNl  show,  in  addition  to  the  matters,  with  respect 
the  nest  of  kin,  retjiiired  by  the  provisions  of  the  la.>«t ! 
tion,  the  sanieinatlcr.s,  with  reapect  to  each  legatee,  or  el 
of  legatees,  to  whom  the  defendant  or  defendants  arc  pre- 
ferred. 

§  1843.  The  beir.s  of  nn  intestate,  and  the  heirs  and  de- 
visees of  a  testator,  are  respectively  liable  for  the  debts  of 
the  decedent,  arising  bj'  simple  coutmrt,  or  by  specially,  lo 
the  extent  of  the  cftale,  iulerest,  and  right  iu  the  real  prop- 
erty, which  descended  to  them  from,  or  was  etfectimlly  de- 
vised to  them  by,  the  decedent. 

t^  1844.  But  an  action,  to  enforce  the  liability  declared 
in  ilielasl  .seclion,  cannot  be  nifitntjiiiied,  except  in  one  of 
the  following  cases: 

1.  Where  three  years  have  elapsed  since  thf  death  of  the 
decedent,  and  no  lettera  testiunentary,  or  leiiers  of  adu.inii» 
tratiou,  upon  his  estate,  have  beeugrante<l  within  the  State. 

2.  Where  tliice  ycjirs  have  elapsed,  since  letters  tcata- 
meiitfiry,  or  letters  of  administration,  upon  his  estate,  were 
granted,  williiu  the  State. 

§  184B.  Where  it  appears  that,  nt  Ibe  time  of  the  com- 
mencement of  such  an  action,  a  petition,  sea.sonably  pre- 
sented as  prescritted  liy  law.  ])raying  for  a  decree  to  dispfwe 
of  real  jiroperly  of  tlie  decedent,  i'or  the  payment  of  hi* 
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debts,  was  pt-Ddinp  in  a  Burropaie's  court  having  iurtedlc- 
tion,  ihe  prficeediiijirs  iu  the  action,  subsw^uent  to  tne  com- 
plaint, raust  be  staywi  by  the  court,  until  the  petition  is 
dispoeed  of.  tinle».s  tbe  plainijfT  elects  to  (ii!>continue,  If  a 
decree  to  dispose  of  real  property,  pursunnl  to  the  prayer 
of  tbe  petition,  is  gruntert.  ilu'  action  must  be  dismissed, 
uules-s  tin-  pl»iiitiff  bus  allejfed  in  hi*  complaint,  or  alleges 
in  a  8upplemeni«l  complaint,  that  real  property,  other  than 
that  included  in  the  decree.  desceiiritHl  or  was  devised  to  the 
defendanl.s.  If  the  plaintiff  elects  to  i)roceed  under  such 
an  aJlesution,  he  is  entitled  ton  preference  in  paynu-nt.  out 
of  tbe  teal  properly,  with  respect  to  which  the  a'llegalioa  is 
made;  but  he  cannot  share,  a«  a  creditor,  in  th«  di.stribu- 
tion  of  the  money,  arising  from  the  dii^posal  of  the  real 
property,  dPBcrilied  in  the  decree  ;  and  the  judgment  in  the 
action  does  not  charge,  or  in  any  way  affect,  that  projierty. 

§  1846.  An  action  against  heirs  or  devisees,  brought  as 
prescribed  in  the  last  three  ricctiims,  Tiiust  be  brought  jointly 
a<;ain8t  all  Ihe  heirs,  to  whom  any  real  properly  descended 
from  Ihe  decedent,  or  jointly  agiiin.st  aU  the  devisees,  as  the 
case  may  lie. 

§  1847.  Iu  such  ttu  uclioD,  the  sum,  which  the  pluiatill 
is  entitled  to  recover,  fordauiages  and  costs,  must  be  ap- 
portioned among  all  the  dofciidants,  in  proportion  to  the 
value  of  the  real  properly  descended  to  each  heir,  ordevised 
to  each  derisoe,  a-^  (be  case  may  Ikb. as  prescribed  in  seetion 
one  ihoiLsand  eight  hundred  and  ihirty-nine  of  this  act,  for 
a  simihir  nppnriioninen)  among  legatees  or  next  of  kin,  in 
proportion  to  ilic  asset.s  received  by  them.  The  tinal 
judfrmenl.  must,  iu  like  tnanrier,  award  nguiiist  each  de- 
fetidant  tbe  proportionate  sum,  with  which  he  is  charge- 
ahle. 

§  1848.  ^'Hierethe  action  is  brought  against  heirs,  tbe 
plaiiktiti  must  show,  either 

1.  That  the  decedent's  assets,  if  any,  within  the  State, 
were  not  sufficient  to  pay  the  plainl.in's  debt,  in  uddilion 

to  Ihc  expenses  of  udraiiiistTation,  and  debts  of  a  prior  class; 
or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable, 
with  due  diligence,  to  collect  his  debt,  by  proceedLngs  in 
the  proper  surrogate's  court,  and  by  net  ion  against  the  ex- 
ecutor or  adiuinistrafor,  and  against  the  surviving  hu.sband 
or  wife,  legatees,  and  nest^  of  kin. 

The  exei'Utor's  or  administrator's  account,  aa  rendered  to, 
and  settled  by,  the  surrogiite.  may  be  used  aa  presumptive 
evideuc-'e  of  any  of  the  facts,  recjuired  lo  be  shown  by  this 
section. 

§  1849.  \Vhere  the  action  is  brought  against  devisees, 
the  plaiulill  uuist  show,  in  nddiliou  to  the  mailers  specified 
in  fhel.asi  section,  either  that  the  real  propertj'  of  the  de- 
pcdenl,  which  descended  to  his  heirs,  waa  not  Bufflcient 


18  Abh, 
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pay  the  (iluiulitF's  dubl,  or  llmt  the  plaintiff  has  been 
able,  or  will  be  unable,  with  ilui?  diligence,  to  collect 
debt  by  an  action  against  the  bfirs. 

§  1850.  Where  ibe  assets,  applicable  to  the  plamtiffa 
debt,  were  suftiriuat  to  pay  a  part  tnereof,  or  a  part  thereof 
has  been  collected  from  the  executor  or  iidministruior,  or 
from  the  surviving  hushaud  or  wifp,  next  of  kiu,  or  lega- 
tees, the  plaintiff  can  recover  only  for  the  residue,  remain- 
ing uupaid  or  uncollected;  anrl  if  the  action  is  ngfiinst 
devisees,  he  can  recover  only  for  the  residue,  which  (he  real 
estate  descended,  or  tlie  amount  of  his  recovery  against 
the  heirw,  is  iusulRcient  to  diecbarge. 

tj  1861.  The  cnni|ilaint  must  describe,  with  common  cer- 
tainty the  real  pnipcriy,  descended  or  devised  to  the  de> 
fendant ;  and  mustspecily  its  value. 

§  185S.  If  it  appciirs  that  any  of  the  real  property, which 
descendid  or  was  devi.sed  to  a" defendant,  had  not  been 
aliened  by  him  at  the  time  of  the  couirneucemeut  of  the 
action,  the  final  jiidirment  must  ritrecl,  Ihat  the  debt  of  the 
plaintiff,  or  the  proportion  thereof  which  he  i.s  entitled  tg 
recover  against  that  defend.-int,  he  collected  out  of  tliati 
property.  Such  a  jwdsnneiU  is  preferred,  as  a  lien  up 
that  proijerty.  to  a  jiidgrueut  obtjuued  against  the  defe 
ant,  for  his  individual  debt  or  <i(:mand, 

§  1863.  But  a  judgment,  rendered  as  prescribed  in  the" 
last  Beetion,  doea  not  bind,  and  the  ejcecutiou  thereupon 
cannot  in  any  way  affect,  tlie  title  of  a  purehaser,  in  good 
faith  and  for  value,  acfiuircd  before  a  notiie  of  the  pen- 
dency of  the  action  is  tiled,  or  tin  al  Judgment  is  enteifl' 
and  the  judgment-roll  filed. 

g  1854.  If  it  appears  that,  before  the  commencement  i 
the  action,  or  afterwHXfls  and  before  the  filing  of  a  notice  of 
the  pendency  of  the  action,  the  defendant  aliened  the  r»i_ 
propertjr  di'scnided  or  devised  to  him,  or  any  part  thcr 
the  plamtifl  may,  at  his  election,   take  a  tinal  judgma, 
against  hitn  for  the  value  of  the  property  so  ab'cned,  or^ 
much  thereof  as  may  be  nece.ssarj',  as  in  an  action  fori" 
defendtinl'sown  debt. 

§  1865.  Wliere  the  surviving  husband  or  wife,  next  of 
kin,  legatees,  heirs,  or  devisees,  are  liable  for  demands 
against  the  decedent,  as  prescribed  in  lhi«  article,  they  must 
give  preference  in  the  payment  thereof,  and  llicy  are  so 
liable  therefor,  in  the  order  prescribed  by  law,  fofthe  pay- 
ment of  debts  by  an  executor  or  administnUor.  Prcfen^nce 
of  payment  cannot  be  given  to  a  demand,  over  ano'ier  ( 
the  Slime  class,  excqit  where  a  similar  preference  by  an 
jcutor  or  administrator  is  allowed  by  law,  Thr-  '  •■  - 
meutof  an  action,  Uiider  any  provision  of  thL-- 
sot  entitle  the  plaintifll's deniand  to  preference  u. . . . 
»c  the  .same  class,  except  as  otherwise  sjiecially  jtreecrib 
6y  law. 
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g  1866.  Where  it  appears,  in  an  action  brought  «8  pn»- 
Bcribed  iu  (his  ariicle,  tlmt  (here  are  uuarftialiea  demauds 
again'^t  (he  deee<lent's  est8i«-,  of  a  i-ln.ss  prior  tc  tliat  of  tlie 
plaintill'v  deruuiiil,  the  dffondiint  18  t-niidcd  to  iudiiincnt, 
if  the  value  of  the  propi-riy,  wliich  was  receivea,  devised, 
or  inherited,  ms  the  case  may  be,  by  the  class  to  ■whicli  he 
belouL'H.  does  not  exceed  the  aiaouut  of  tlio  valid  deniandi) 
of  a  prior  class.  If  it  exceeds  the  amount  of  those  demands, 
the  judjrment  against  the  defendant  cnnnot  exci-ed  auch  a 
proportion  of  the  plaiuliff' a  demand,  .-is  the  total  amount  of 
the  valid  demands  of  Ixis  class  bearr<  to  the  excess. 

g  1 837.  Where  a  defendaut,  or  a  person  belonging  to  hia 
cla^,  has  |>uid  a  demaml  a^ninsi  the  decedent's  estate,  of  a 
claas  prior  to  that  of  the  plaiutifT'.s  demand,  or  hus  paid  a 
demand  of  the  .same  clai>s,  the  aiuouut  of  the  demand  so 
paid  must  be  estimated,  in  a'^'erlaiiiing  the  amount  to  be 
recovered,  as  if  it  was  oulstaudiug  and  unpaid. 

§  1868.  An  action  against  heirs  or  devisees,  brought  ua 
prescribed  in  this  artiL-Ic,  ia  not  tlelayed,  nor  is  the  remedy 
of  the  plaiutiff  .susp.-ndeij.  Iiy  reaMOii  of  the  infimev  of  any 
of  the  parlies  ;  excejit  (hntan  evecution  shnllnct  (>c  isaued 
agaiiiKt  an  infant,  heir  or  devisee,  until  the  e.xpii(iliou  of 
one  year  after  final  judgment  is  rendered,  and  the  judg- 
menl-roU  tiled. 

§  1869.  ThiB  article  docs  not  affect  the  liability  of  an 
heir  or  devisee,  for  a  debt  of  a  tent&ior,  where  the  •vvUl  ex- 
pressly charsfestho  dclit  csclu'-ively  upon  the  real  property 
dejicended  or  devised,  or  makes  it  payable  exclusively  by 
the  heir  or  devisee,  or  out  of  ilio  real  property  desceaded 
or  devised,  before  rcsortiriji  to  the  personal  projxsrty,  or  to 
any  other  real  property  descended  or  devised, 

§  1860.  Whereapereon,  vrho  takes  real  property  of  a 
decedent  by  devise,  and  also  by  descent ;  or  wlm  takes  per- 
sonal property  iiy  nest  of  kin,  jtnd  also  as  legatee;  or  who 
takes  both  real  and  personal  property  in  either  capacity ; 
or  who  is  executor  or  administrator,  and  hIso  lake*  iu  either 
of  the  before  mentioned  eapacilies ;  vcould  be  liable,  in  ooa 
capacity,  for  a  demand  agaiusl  the  decedent,  after  the  ex- 
haUHtiou  of  the  remedy  ag;iinst  bim  in  another  cnpacity ; 
the  plaititiff,  in  any  actiuu  to  cfiarpe  liim,  ivliich  can  be 
maintained,  without  jniuincr  with  him  any  other  person, 
except  a  person  whtisc  liability  i^  in  all  rosprcls  the  Hnrae, 
may  recover  any  sum,  ff>v  wliich  he  is  liiible,  nlthnugh  the 
remedy  a.!j;ainst  him  in  another  capacity  was  not  e.vhausted. 
But  this  section  does  not  increase  the  sum,  which  the 
plaintiff  i«  entitled  to  recover  against  bim,  in  the  capacity 
m  whicli  he  is  actually  liable  ;  nor  does  ft  charge  a  defend- 
ant individually,  who  is  liable  only  in  a  representative 
capacity, 
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ARTICLE  THIRD. 
Action  to  establish  or  impkach  a  Whj* 


t  :*o.  Proof  of  lost  will  In  ea- 
tiiin  c!U!<)s. 
1H66.  Aciiuti  to  ebtabliKh,  etc.. 
will     relating    to    rcftl 
pruperty. 
1887.  Retroepcctive  effect  of 
article. 


5  1861,  Wbcn  action  to  pttsbllch 

a  will  may  Iv  hrou^bt. 
IBBSi.  Jad|7tnt-iit,  that  will  bees- 

taulielied. 
1808.  Jud^cMii.   Bdmitting   tbe 

wTil  tn  pr  l)uU'. 
1664.  Cniitenta     of    jnc3giaent; 

%  1861,  An  iiction  to  procure  a  judgment,  establishing 

6  ■will,  may  he  miiitituiDiHl,  liy  any  person  interested  in  the 
establislmiuut  tlicreof.  iu  either  of  th(!  followinj;  cflses  : 

1.  Whore  a  will  of  real  or  pcrsomil  proportj',  or  both,  has 
been  oxecuied,  in  such  a  mtinner  und  under  such  circum* 
stances,  that  it  might,  iind'T  the  luws  of  the  Btjite,  lie  ad- 
mitted to  probate  in  a  i?iit'ro^te's  court ;  but  the  ori^nal 
■will  is  in  aiii)(her  state  or  country,  under  aueh  circum- 
stances that  it  fimnot  hi!  u!pl:iitied  fur  that  purpose  ;  or  has 
been  lost  or dest roi'ed,  by  aceidtut  or  dL'-sigu,  before  it  was 
duly  nrovfd,  and  recordi'd  within  the  Siiite. 

2.  Where  a  will  of  prrsnnal  projierty,  made  by  a.  person, 
who  resided  without  the  Slate,  at  the  time  of  the  execulioo 
thereof,  or  at  the  time  of  his  death,  lias  bem  duly  executed, 
according  to  the  laws  of  tlie  Hlaie  or  country  in  which  it 
waseseeuted,  or  in  which  ihe  testator  re-sidedf  at  the  time 
of  his  death,  and  the  case  is  not  one,  where  the  will  can  Iw 
admitted  to  probate  in  a  surrogate's  court,  under  ilie  la' 
of  the  State. 

S  186S.  If,  in  such  ail  action,  the  facts  neces-sary  tocsUl 
li»h  the  lalidiiy  of  the  will,  as  prescribed  in  the  hist  sec- 
tion, are  fjilisfacioriiy  proved,  tinal  judgment  must  be 
rendered.  estahiiMJiinf^  the  will  iictordinjily.  But  where 
the  will  of  a  persnu,  who  wiisa  resident  of  the  >?trtte  at  the 
time  of  his  death,  is  astablislved  a.s  prescrihed  in  the  last 
section,  the  judgment  establisliing  it  doi^  not  affect  (he 
construction  or  validity  of  any  provision  contained  therein ; 
and  fliK'h  a  question  arising  with  respect  to  any  provision, 
mn''t  ba  determined  in  the  same  action,  or  in  another  ac- 
tion or  a  special  proceeding,  a.s  (ho  case  requires,  as  if  the 
vill  was  executed  within  the  State. 

§  1863.  Where  the  parlies  to  the  action,  who  have  aj 
peared  or  have  hceu  duly  summoned,  include  sdl  the  [ 
sons,  who  would  bo  nece-Vary  parlies  to  aspecia)  proce 
ing,  in  a  surrogate's  court,  for  tiie    probate  of  the  sa 
wui  and  the  grant  of  k'.tters  tliereu[>on,  if  the  circumstanc 
were  such  that  it  could  have  Iweu  proved  in  a  surrogate 
court ;  the  lltial  judgment,  rendered   as  prescribed  i"n  th" 
la.5t  section,  must  direct,  that  an  exempli Hed  copy  thereof 
be  tiaoBmilted  to  tlie  surrogate  h.>»ving  jurisdiction,  and 
recorded  in   his  office  ;   and   Ihul  letters  tctslamentary, 
letters  of  admiaislration  with  the  will  annexed,  be  i? 


ing 
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thereupon  from  his  court,  in  the  same  tneainer,  aod  with 
like  effect,  as  upoa  a  will  duly  provi-d  in  that  court. 

§  1864.  A  Copy  of  the  will  so  established,  or,  if  it  i» 
lost  or  destroyed,  tlie  suljsiiinee  ti>oreof,  must  be  incorpo- 
rated into  a  final  judgnieQl,  rendered  as  prescribed  in  the 
last  section  ;  and  the  surropite  nuuat  rrcoitl  the  same,  and 
issue  letters  thereupon,  as  directed  in  the  judgment. 

§  1865.  But  the  plaintiff  is  not  entitled  to  a  judjiment, 
establishing- a  lost  or  destroyed  ■will,  us  prescribed  in  this 
article,  unless  the  will  was  in  existence,  at  the  time  of  the 
testator's  death,  or  was  fraudulently  destroyed  in  Lis  life- 
time :  and  its  proviaions  are  doarly  and  distinctly  proved 
by  at  least  two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness. 

§  1866.  The  validity,  constixiction  or  effect,  under  the 
laws  of  ihe  .Stale,  of  a  leslanieutary  disposition  of  real 
property  situated  wiihin  the  State,  or  of  an  interest,  in  such 
property,  which  would  descend  to  the  heir  of  an  intestate, 
may  be  detcrniincJ,  in  an  uctiua  brought  for  that  purjioee, 
in  ukc  muner  as  ihe  validity  of  a  deed,  piirjiortiug  tu  con- 
vey laud,  may  be  determined.  The  judjjuieut  in  sucli  au 
action  may  perpetually  eiiioiu  any  [larty.  from  setting  up 
or  from  impeachinj?  the  devise  or  olhervviae  making  any 
claim  ia  contravention  to  Ihe  detenninutionof  the  court,  as 
justice  requires.  But  thi-s  section  does  not  apply  to  a  caae, 
where  the  question  in  coniroveray  ia  dctenuined  by  the 
decree  of  a  surroipite's  court,  duly  renciercd  updii  allega- 
tions for  that  purpose,  as  prescribed  in  article  tirsi  of  title 
third  of  chapter  eighteenfh  of  this  act,  wlu-rc  I  be  plaintiff 
was  duly  cited,  in  the  special  piocecdiag  in  the  surrogate's 
court,  before  the  comraeucement  of  the  action. 

§  1867.  The  provisions  of  this  article  apply  as  well  to 
wills  made  before  as  to  those  made  after,  this  article  takes 
effect. 

ARTICLE  FOURTH. 

Gexkoal  AjfD  MiacEiiLANEous  Phovisionb. 


1 1868. 


i  1S39. 


afler  will,  or  DJ  witness 
towlli. 

g  1868.  A  child,  bora  after  the  making  of  a  will,  who 
is  entitled  to  succeed  to  a  part  of  the  real  or  personnl  prop- 
erty of  the  testator,  or  a  subscribing  witness  to  a  will,  who 
is  entitled  to  succeed  to  a  share  of  such  property,  may 
maintain  an  action  at;ainst  the  legatees  or  dcv-isccs,  as  the 
case  requires,  to  recover  Iiia  s-liare  of  the  property  ;  and  he 
is  subject  to  the  same  liabilities,  and  has  the  same  rights, 
and  is  entitled  to  the  same  remedies,  to  compel  n  disiribu- 
lion  or  parlitinn  of  the  property,  or  a  coiitribtition  from 
other  persons  interested  in  the  estate,  or  to  gain  po8.se4»sion 
of  the  property,  as  any  other  person  who  is  so  entitled  to 
succeed. 


.^  Ri'df.  an 

Id.  875. 
i  Dcni.  4U. 


411100,  MS 
47  Id.  61k. 
4MId.  fiS4. 
]08N.y.«ft 
lU  Id.  IM. 


48  riun,  :m 
uas.Y.ioi 


KeoeltfT,  u  Bucceaaor  of 
gurvivliig  executor,  etc. 
I»r0.  Next  of  kin  tieflnwJ. 


88    JUDGMENT  CREDITOR'ft  ACTION.  §§18i?^lt 

g  1860.  Wlierp  ihe    estate,  of   a  <]e<;e(lent    has    been 

brouglit  under  the  jiirlsdioiuii  of  the  aupreme  court,  or  of 

a  superior  tiiy  court,  by  au  action  for  parliiinn  or  clistribii- 

tioD.  or  for  (he  CMiislructi<ni  orestaUishmunl.  of  a  will,  the 

,  court  may,  upon  the  cleallj  tif  the  sole  surviving  exwnilor, 

Luppoijit  a  receiver  of  tlie  estnie.  peiitHng  the  actiun,  upon 

such  terms  nml  ronditions,  ami  upon  such  nutice  to  Ibo 

porties  ititeresiid,  iw  the  i-ourt  iliri-ctH.  and  upcn  such  tecur- 

ity,  if  any.  as  tu  the  court  suciiis  i)roper.     For  the  purpose 

of  carrying  into  effect  the  judgment    and  ordon   of    the 

court,  in  leiation  to  tlte  estate,  a  rec<'ivcr  so  appointed  isthe 

..successor  in  interest  of  the  sui-viving  executor;  and   bus, 

iiSubject  (o  the  direetitm  of  the  court,  the  like  power,  as  au. 

adruiidstratjr  with  the  will  annexed. 

55  1870.  The  term,  "  next  of  kin,"  as  used  in  this  tilj 
inrhules  all  tlio>e  mtilled,  under  the  provi.'iions  of  law 
latingtii  the  distribution  of  persontd  property,  to  share  in 
the  unhequeathed  assets  of  a  decedent,  after  payment  of 
dehtH  ana  e.\pensc8,  other  tluiu  a  sitrviving  hiisband  or 
wife. 

TITLE  IV 
Other  special  actions  and  rightt  of  aefiuii. 

ABTIC1.B  1.  Judgment  credltor'o  action. 

2.  Action  by  a  privule  pcrwju  upon  an  offlr'lal  bond. 
8.  Action  by  a  priviite  p'Tfon  for  a  penally  or  forfeit 
•1.  ('prlain  aelioiii!  to  rerover  duiniu!i'»  for  wmtipi. 
6.  Miscellaueuqii  octLoim  aud  rigliW  of  sctiua. 


ARTICLE  FIRST. 

JUBGMEST   CRBDITOH's  AcTION. 


I  1871.  When  jnds^ntnt  credlliir 
may  bring  iictlnn. 

1878.  To  what,  toinity  cxnciilloii 
must  tiavL-  jt>»aod. 

1978.  What  property  may  be 
resell  (ill. 

1S74.  Inlerwt  of  Jtidpnu-ot 
debtor  In  land  contract 
may  be  reaclJEil. 


%  ISTS.  Id.  :  how  applied. 
187«.  Injunction  luny  bo  ineio 
1377.  Receiver     may     be 

pointed. 
1H78.  now   direovery    may 

compelled. 
1879.  Application  of  this  arttd 

wliftt    property    cauil 

be  rcached- 


§  1871.  "Wberc  an  eseculion,  against  the  property  of 
judgment  debtor,  issued  out  of  a  court  of  record,  as  pf 
scribed  in  the  next  seclion,  has  lieen  relume 
whnlly  or  parlly  unsatisfied,  the  jud-riuent  creflitor  may 
maintain  iin  action  ajcaiust  the  jndomcut  debtor,  and  any 
other  person,  (o  compel  the  discuveiy  of  any  thing  in 
action,  or  other  property  belonging  lu-  the  judgmejit  deMor, 
and  of  any  moDcy,  ihintr  iu  iiction,  or  other  property  due 
to  him,  or  held  in  triisl  for  him;  to  prevent  tl»e  transfer 
thereof,  or  the  payment  or  delivery  thereof,  to  him,  or  to 
any  other  person  ;  and  to  procure  sati.ifa<:tion  of  the  plain- 
tin's  deniiind.  as  prescribed  in  the  next  seclion  but  one. 
Where  the  execution  was  i.s,-iued  as  prescribed  in  section  one 
thousand  nine  hundred  and  thirty-four  of  this  act,  and , 
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defendant  not  siiranKmofl  in  ihe  orftrinnl  action  is  made  a 
tiel'endanl  in  iin  acllnu  bmujrlit  uiiilcr  this  sei'lion,  prrnoual 
prupt-rty,  owncil  by  him  jointly  wiili  .the  defendants  gum- 
moned  or  with  any  of  thmi,  may  l«o  ftpplicl  ti»  the  Biuig- 
fiiciiou  of  the  pluintlQ'a  deiualid  as  prescribed  in  this 
article. 

§  1878.  To  rniitlcthe  jndgmen' creditor  to  Tnaintain  an 
notion  as  itrt'MTibfd  in  the  la-st  bcclion,  the  execution  muBt 
have  licen  issued  as  follows : 

1.  If.  at  the  time  of  the  commem-ement  of  »hp  iiclion. 
the  judgment  debtor  is  a  resident  of  the  8tate,  to  the 
aberitT  of  the  eotinty  whore  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  Hberifl 
of  the  county  wliere  he  has  an  offlce,  for  the  regular  trans- 
rt<-fi<in  of  business  in  jH'rson  ;  or,  if  be  has  no  i<ueli  office 
>Titbia  the  Stale,  to  the  t^henlT  of  tiie  counly  where  the 
jiid^nient-roU  is  tileii,  unless  tlieexeeution  was  isMied  out 
of  a  court,  other  thim  tlie  i-ourt  in  whieh  tlie  judginent 
was  rendered  ;  in  which  C!i.se,  it  must  have  been  issued  to  the 
sheriff  of  the  county  where  a  irtinscript  of  the  judgment 
is  tiled. 

6  1873.  The  final  judifinent  In  the  netion  must  direct 
ana  provide  for  the  sati.sfnction  nf  the  sum  due  rn  the  plain- 
tiff, out  of  any  money,  thins;  '"  "<''ion.  or  other  personnl 
projx'rty,  belouginj;  to,  or  duo  lo  the  judgment  debtor,  or 
held  in  truf^i  for  him,  wlueh  in  dir*covered  in  Ibo  action  ; 
whether  Ihc  snme  mlirht  nr  mi^flit  not  luive  been  oritrinully 
taken,  by  virtue  of  an  e.xetutiou. 

§  1874.  Tlu",  filial  jud<;racnt  in  the  action  mud,  iil.so 
direct  and  provide  for  the  siilLsfactinn  of  the  sum  due  to 
the  plHintilT,  out  (^f  ilie  interest,  if  iiny,  of  the  jiidjnnent 
debtor,  in  a  eontrmrt  for  the  pureliase  of  real  property  by 
him  ;  either  by  selling  the  interest,  or  by  tran.'<feiTing  it  to 
the  jiidjrnicnt  creditor,  in  hui'Ii  a  manner  and  upon  such 
terms,  uh  the  court  deems  most  conducive  to  the  interests  of 
the  parties.  Where  the  persiui,  bound  tn  perform  the  con- 
tract to  the  judj^ncnt  debtor,  is  a  defcndimt  in  the  aetion, 
the  liniil  jutl;;n)ciit  niny  direct  ti  siKcilic  perfonnancie  of 
the  contract  to  the  iudi^Tticut  creditor,  or,  where  tlic  inter- 
est in  the  contract  in  directed  to  be  sold,  to  the  purcbasLT. 

g  1876.  In  acaf?o  specified  in  the  last  seciion,  the  vnlue 
of  the  iiitere.st  of  the  judtriiicnt  debtdr  Loldinjr  the  contract 
must  be  aseert:iincil,  under  the  direction  of  the  court ;  and 
Ro  !nu<'h  thereof  an  is  necewHi'v  must  be  iipplied  to  the  pny- 
menl  of  the  stmi  due  lo  the  plaintiff,  and  Uie  residue,  if 
any,  to  the  bemlit  of  the  judgiueut  debtor. 

§  1876.  A  lemporury  injitufiinn.  rcstraitiiiijjthe  Iransfer 
to  any  person,  or  the  paynieat  or  delivery  lo  the  judjj:nient 
debtor,  iif  any  money,  ihinw  in  iielion,  or  other  propciiy  or 
inteieat,  which  uiay,  b^v  the  pruvi^ioua  of  llil.s  article,  be 
applied  to  the  satisfaction  of  the  sum  due  lo  the  Tilaintifi, 
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may  be  granted  ia  the 
proceediii;?  before  atid  alter  it  is  gninleii,  are  governed  by 
the  provisiantt  of  arlirle  first  of  title  second  of  cbaplcr 
scveiitli  for  this  ur:l ;  I(»r  ■wliirh  purpose,  the  iMJiiuciion  ia 
dectneil  (o  be  one  of  those  specified  in  section  sis  hundred 
and  tbreu  of  this  act." 

§  1877.  The  rourt  miiy,  by  an  order,  or  by  the  inter- 
locutory or  final  jiicignicnt  in  l!ie  action,  iippoint  a  rfcdver 
of  iuiy  or  nil  of  the  property  of  tbi;  jiidgiutnt  debtor  ;  ami 
may  direct  the  jmlpnieiit  dehior,  nr  any  other  defeudsut  in 
the  rtction,  to  eonvty  or  deliver  to  1lie  recviver,  as  justice 
retjuires,  any  properly,  real  or  jiersoual,  hook,  voucher, 
or olher  paper,  or  lo  execute  aiiy  instruoieul,  which  it  deems 
necesMiry,  for  perfecting  or  assuring  the  receiver's  title  or 
pos-sossion. 

§  1878.  A  (liscoTcry  may  be  compelled  iti  an  action, 
bnrjght  as  prescribed  in  this  article,  by  dircelins;  the  per- 
son, reqiiireil  to  make  it,  to  appear  before  the  court,  or  a 
referee  appointed  bj-  it,  and  to  be  examined  under  oath,  con- 
cerning the  miUtera  pertitiniiijr  to  the  discovery.  But  liiia 
section  does  not  affect,  Ihe  rig-ht  of  tlie  pliiintifT,  to  cause 
the  deposition  of  ;i  defendjiut  to  he  taken,  as  prescribed  in 
anicle  firs^t  of  title  tiiird  of  chapter  ninth  of  this  act. 

6;  1870.  This  article  doo.H  not  apply  to  a  ca.se,  where  the 
judgment  debtor  i.'i  a  corporation,  treiited  by  or  under  the 
laws  of  the  Btale.  Nor  does  it  uutliorize  the  discovery  or 
seizure  of,  or  other  inlerfcrence  wilh,  any  property,  wfiicli 
is  expressly  <?.\enipted  by  law  from  levy  nud  wile,  by  virtue 
of  an  execution  ;  or  any  money,  tliinj!:  in  action,  or  other 
properly  held  in  trust,  for  a  jiidirnieiit  debior,  where  Uic 
trust  hu."*  been  created  by,  or  the  fund  so  held  in  trust  has 
proceeded  from,  n  persou  other  than  ihe  judgment  debtor; 
or  the  earniays  of  the  judgment  debior  for  Iuh  personal 
services,  rendered  within  sixty  days  next  before  the  com- 
ineneemeniof  the  action,  -where  it  is  iii,i<ie  to  a|i|jear,  by  hi» 
oath  or  otherwise,  thai  iliose  caruiugs  are  necessary  for 
use  of  a  family,  wholly  or  partly  supporled  by  his  labor, 

ARTICLE  SECOND 

ACTTOK   BY  A   PRIVATE   PERSON    tiPON  AN  OFFICIAL  BoMK 


H 


I  1880.  Application  for    leave   lo 
Bue      shKritl'a      bond ; 
proof  rrqnired. 
IRBI.  Order  lO'aiilini;  leave;  ac- 
tion thL'reiipnn. 
Succfsflve  actloufi. 
iintnrsptnent  upriB  oiecn- 

tlon. 
Coll'cllrjn    of  exccntlon  ; 
when  a  tlefrnce  to  nub- 
ecqufiic  artion. 
1883.  When  claimants   entitled 

1(1  ralablediFtrlbulion, 
1888.  Action  upon  u  aurrogati-'s 
bond. 


18 

itm. 


1K4. 


Action   tipon    a    county 

trraaiircr'jt  bond. 
1,188.  Action  i>p<in  otneiiil  ba 

of  otUor  ofllrern. 
1889.  Actions,   etc..    under 

lust  Ihreo  ecctioDS,  I 

DlBted. 
laOO.    RiTplviTF.   etc,   d««a 

public  officers. 
1801.  I>emflnil  of  rnone.r:  whrt> 

necPBSiuy  before  uppli- 

calion. 
ISO:;.  Application  ma?  b«  m 

ex  parte. 


i  1880-1885         OFPirUL  BO!nML 


FpoB  «och  aa  awJiMfiM.  the  eoort  mast  gnnt 
'be  appncant  to  nainuin  an  »rtion 
-  acriivn  moat  be  broa^it.  id  the  court 
)<<r/hT  Ibe  ap[)licuit  as  plaJDtiff :  and 
.  :i  if  the  afiplkaiit  ma  the  obUgee 
f  s '  h;  >t  aa  ocberwiae  acpnsiij  pmacribed 


1880.  WbCTv  a  kherifl  '»  liftUe  for  lte>  eK«e  of  a 
auer  cominiu^d  la  hb  ciMMkSf .  or  ia  gvStj  jf  Mij  other 
ctionablc  defaolt  or  wmeamtaeL  io  Ua  nWiir.  the  paaoa 
Djure<l  tberebj  majr^yly  to  the  amiiiiw  eoait.  or  to  a 
r  ooot  haruig  jaittfictioB.  far  lesic  to  pRMwnto  < 
ra  elDidal  bowL  TheaBpfieadan  BHtbei 
.  proof .  br  alBiiaTit,  of  me  dcCnk  or  1 
plained  of.  and  that  aiH^fartion  of  the  aaae  haa  not 
been  received  ;  aod  vith  a  certified  copy  of  the  ofidal 
bond. 

g  1881. 
nn  order,  i  ■ 
upon  tlie  I' 

whirh  jrr^ i 

it  may  l>e  tri:i:n: 
iiiime<l  i!i  tilt:-  Ix 
in  this  article. 

g  1882.  The  ^ante,  or  any  other  api^cant.  msj,  id  like 
manner,  either  before  or  after  judpmeDt  in  the  first  action, 
obtain,  from  the  c-ourt  which  uuMle  the  tirvt  order,  but  nut 
from  any  otbi-r  court,  an  order,  pf  miittini;  him  to  maintain 
anollier  action,  in  the  same  court,  up<jn  the  same  bond,  for 
ani>thiT  default  or  misconduct.  Any  number  of  such 
orders  may  be  successivfly  made  ;  and  neither  of  the  ac- 
tians  authorized  thereby  ii  affected  by  the  pendency  of,  or 
the  recoveiyof  judg^ment  in.  any  other,  except  as  otherwiM 
expressly  prcjicribea  in  this  article. 

§  1882.  Where  an  execution  is  i.s^lled  upon  a  judgment, 
recovered  azain^t  the  sheriff  and  any  of  his  sureties,  in  an 
action,  brouirbt  pursuant  to  the  lH^l  f>»ur  sections,  the 
plaintiff's  attorney  must  indnrsie  Thereon  a  direction  to 
rollect  the  same,  in  the  first  place,  out  of  the  projx'rly  of 
Ilie  !«heriir,  and,  if  sufficient  property  of  the  sheriff  cannot 
I  e  found,  then  lo  collect,  the  deficiency  out  of  the  prop- 
li-ly  of  the  surety  or  sureties. 

§  1884.  It  is  a  defence  hv  &  surety,  iiaiQinst  whom  an 
action  is  brought  upon  a  sheriff's  offlcial  bond,  fliat  he,  or 
hny  other  surely  or  sureties,  Imve  Ix-eii  or  will  he  compelled, 
lor  want  of  sufficient  property  of  the  sheriff,  to  pjiy,  upon 
"ue  or  more  judt'tiirats  recovered  against  him  or  them. 
Upon  the  same  bond,  an  aggregate  amount,  exclusive  of 
costs,  officers*  fee-;,  and  expenses,  e<juiil  to  tlie  huiu  for 
which  the  defendant  is  li,<iblc,  by  rea>-on  of  Ibe  bond.  It  ia 
a  partial  defence,  tlcii  the  difference  between  the  ajrfrregatt) 
amount,  so  paid,  or  to  be  paid,  and  the  sum  for  which  the 
'h'fetidaiil  is  thus  liable,  is  less  than  the  amount  of  tlio 
pi  lintiff's  demand. 

fc;  1885.  If  Ihcagfrrugatu  amount  of  ilie  liabilitiei<,  \vhi<:h 
might  be  recovLTtil  by  actions  upon  the  sheriff's  oHieiid 
bond,  aa  prnseribid  in  (liis  article,  exceeds  the  sum  fur 
whlcli  the  i>urciie.s  arc  liable,  (lie  court  must,  upon  tha 
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applifdtion  of  a  person  wlio  lias  obtainefl  lenvo  to  prosecute 
the  bund,  made  upon  t;otiL'(_;  lo  the  plnintiffa  aitrtruny,  in 
each  aiHioii  then  punding  upon  ilin  sboriff's  ntllciitl  liond, 
and  in  (fath  nnrollerlril  Juiljriiiciit  recovered  th<'r<.'up<.in, 
•direct  and  provide  for  tlif  di'^tribulton  of  tin;  nioncy,  col- 
lected out  of  the  pnipL'i-tj  of  theKiirL'tics.  nnionertlic  p'crsttiu 
in  favor  of  wlium  tlie  liabilitius  have  aciTued,  in  pro[x)rlii)n 
to  the  amount  which  euch  one  i;^  enlilled  lo  rt-fover  ;  lo  b« 
ascertained  by  a  rcfcrpnce,  or  in  such  otlicr  uinnixT  im  the 
court  dirctts.  For  the  purposes  nf  the  tuotiou,  an  ordi-f 
may  Ijc  made  by  a  judge,  forbidding  ilie  ]v»ymt'Ut.  lo  the 
plaintiff  in  any  acJiun,  of  tlio  *utn  collected  or  to  bo  col- 
lected, by  virtup  of  a  judgment  therein.  But  this  Hoction 
docs  not  aiitborizo  the  court  to  compel  a  plaintifY  to  refund 
any  money,  collected  and  received  by  him,  in  good  faith, 
before  service  or  notice  of  sucb  tin  order. 


)ill54.gubd. 

3,      Consol. 

Act. 

43  WiKik. 

Dig.  no. 


;  llM.imbd. 
Conaol. 


4,     lonsoL 

Act. 

Id.  i>ubd.  5. 


(^Pl 


j;  1880.  Where  a  surropute,  or  an  otliccr  acting  as 
rogate,  i.s  guilty  of  any  actionable  default  or  miscondui 
his  office,  the  i»eri-(in  injured  thereby  may  apply  for  le*ve 
to  prosecute  the  delimiuent'.'*  olllcisd  bond, 

g  1887.  Whereaccrtiticdcopy  of  the  order  or  judgment 
of  a  court,  directing  a  county  ireasiu-er  to  pay  or  deliver, 
to  one  or  more  pcrson.s  dc-ignated  therein,  any  money. 
Btoeks,  Bccuriliea,  or  otlier  investments  held  by  him,  subjwi 
to  the  direclion  of  that  court,  is  served  upon  the  comity 
trcjisurcr.  if  he  fuil.s  to  obey  tbedirection,  thepci-KOU  iiijuret! 
thereby  may  apply  for  le:ive  to  prosecute  bis  citHci' '  '  ■•■' 
Service  upon  a  county  treuNWrer.  as  required  by  tbi- 
may  he  made  perwmally,  or  by  leaving  the  paper,  • 
hianfflce,  during  his  absence  therefrom,  with  a  person  m 
suiliible  age  antf  discretion,  having  charge  of  the  olflcc,  or 
at  Lis  residence,  or  his  last  resilience  within  the  county, 
with  tt  pensoii  of  suitable  age  and  discretion. 

g  1888.  Where  a  public  officer  i.sre(|uired  to  give  an 
offlciat  bond  tii  the  people,  and  special  provision  ianot  niaric 
by  law.  for  the  prosecution  of  the  lx>iid.  by  or  for  thf 
l>enetit  of  a  person,  who  ba.s  sustained,  by  ld,«  default,  de- 
linquency.  or  misc:onduet,  an  injury,  for  which  tlic  smetin 
upon  the  bond  are  liable,  iHich  a  person  may  apply  for  leave 
to  proseeute  the  delinquent's  oflieial  tK»nd. 

§  1 889.  Sections  one  thousand  eight  hundred  and  eiglity 
to  one  tliouaiuid  eight  hundred  and  eighty-flve  of  this  act. 
bot!i  inclusive,  govern  an  application,  m.-ide  as  prencribed 
in  either  of  the  last  three  sections,  and  each  action  brought 
pursuant  to  an  order  made  thereupon,  us  if  the  dclin<|uent 
officer  and  his  sureties  were  named  theR-in  inste.ad  of  tin* 
sheriff  and  his  sureties. 

§  1890.  X  receiver,  an  n-vignee  of  an  insolvent  debtor, 

or  a  trustee  or  other  ofHcer.  appointed  byaco'!-' :...i..- 

is  «  public  ollieer,  within  the  meaning  of  li 
but  one  ;  but  when?  he  was  up|X)inted  tiy  or  pLu-i_ 
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Br  of  n  court,  or  in  a spfrii?  prncfiWng  spcrlrtcil  In  ()ll« 
Ifth  of  chapter  scventM-nth  of  tlim  ncr,  ilio  nitpllcntlfU 
leave  to  prosccuie  bis  ofllrial  IwuhI  must  Ik-  tiiwi''  to  the 
|rt  by  whicli,  or  pursuanf  towlioM-  onl«-r.  Iir  wiw  «|>- 
atert.  or  in  which  the  jtiiigmi-nt  wns  rf-rKlrn-d.  twi  iho 
i  may  he.  An  action,  brouirhi  a«  [Koriiliwl  in  thl«  wc- 
I,  must  li«  brought  in  the  court  to  which  B|>pli<-ntioii  Im 
de  for  leave  lo  bring  it. 

I  1891.  Where  the  default,  by  r'*«on  of  wtiirh  on 
llication  for  leave  to  prosecute  mi  otBiiAl  tMnid  (h  innde. 
prescritiod  in  lliis  article,  ('onslJiH  of  the  nun  paymi-nl  of 
iiey,  aiidnpeciul  priivuion  in  not  oiberM'i.«e  mitde  by  hiw, 
applicant  mu.st  prove  a  ricmand  of  the  money  from  the 
Der,  or  that  n  demiind  cannot  Ik  made,  wltii  <luo  dili- 
ice.  But  such  prf(of  ia  not  neceii'ary,  wliere  the  appli- 
|t  has  recovered  a  judgment  a^aiuHt  tlie  offleer. 
11892.  An  application  fiT  leave  to  pro^K-cuti«  tin  "rtlclul 
id,  aa  pn-wrrilkHl  in  this  article,  niny  !«•  made  without 
Bce  ;  bill,  in  thut  C4ide,  Iheofiicer,  or  either  of  his  surelies, 
fy  apply,  upon  notice,  to  VHr-ale  an  order  permitting  the 
^icanl  to  maintain  an  ai^ion.  u[>od  any  ground,  Hhowiog 
tt  it  ought  not  to  have  been  Kraute<l. 

ARTICLE  THIRD. 

iCTION  BY  A   fKrVATE   PKK«)N  FOR  A  PeRALTT  OR 

F(»RKEITUHE. 


Its. 


Aetinn  l>;  peraon  npcciolly 
un;rleved. 

Aitiuu  by  cnnMuoD  in- 
former. 

Id. ;  <>orvlc«  of  (Qtnmcmt!. 


I  IK06.  Id.  ;  when  not  iMirred  lir  a 
colIuKlve  recovery 
1W7.  Io<iora«ment    upou    «itn- 

nion«. 
1809.  Whai  part  of  «  penalty 
I  may  bo  recovered. 

1893.  Where  a  penalty  or  forfeiture  is  given,  by  a 
tute,  to  a  person  aggrieved  by  the  act  or  omission  of 
ither,  the  peraon  to  whom  it  is  given,  may,  if  it  is 
Uniary,  maintain  un  action  to  recover  the  amount 
reof  :  or.  if  ii  i  imsisis  of  ilie  forfeiture  of  a  chattel,  he 
y  maintain  an  aciioii  lo  recover  ihe  chattel,  or  it.f  value, 
jther  damages,  as  the  case  re<juire8. 

1894.  Where  a  penalty  or  forfeiture  is  given,  by  a 
iHte,  to  any  person  wlio  Mies  therefor,  an  action  to  re- 
ser  it  may  be  niaiiitaiaed  bv  any  person,  in  hia  own 
pe ;  but  the  aciion  ciinuot  Im  compromised  or  settled, 
bout  the  leave  of  llie  wjurf.  iii  which  it  is  brought. 

I  1895.  The  wimmona  in  an  action,  brought  as  pre- 
!bed  in  the  la;?t  section,  can  be  served  only  by  an  officer, 
hori?.ed  by  law  to  lollect  on  execution,  is-^ucd  out  of  the 
ie  court.  "The  siioimonM,  when  isaued,  cannot  be  coun- 

eioded  by  the  plaiuiiff,  before  the  service  thereof;  and 
ediately"  after  it  has  been  served,  the  officer,  who  served 
Bauflt  tile  it,  with  his  certiJlcate  of  service,  in  the  office 
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of  the  clerk,  or  lidiver  it,  with  a  like  eorlificate,  to    ibi 
magistrale  by  whom  it  whs  issued  ;  as  llie  casf  requires,      i 

§  1806.  In  an  action  to  recovL-r  u  penalty  or  forfeilura 
given  by  a  statute,  brought  by  any  person,  other  than  tiij 
person  aggrieved  or  ?.  public  otbcer,  tbc  plaintiff  may  rej 
oorer,  notwithstanding  the  rwovery  of  &  judgment,  for  si 
aj!;ainst  l.h«  defendant,  in  an  action  Itrouj^ht  tluTefor  bj 
anotht-r  pfirson,  if  he  e-itablishes  that  the  former  judgmeni 
waa  recovered  collubivcly  and  fratiiluleiitly.  ' 

§  1S97.  In  an  action  to  recover  ii  iM'nalty  or  forfeiturou 
given  by  a  statuie,  if  a  copy  of  the  tonipliiiut  is  not  delivered 
to  the  defendiiat  with  a  copy  of  the  sumiuons,  a  gcncm] 
reference  to  tlie  staluto  nuisl  be  endorsed  upon  the  copy  oi 
the  Hutnmuns  bo  delivtired.  in  the  followinj^  form,  "  Accordi 
ing  to  the  provisions  of,"  etc.  ;  adding  such  a  description  o! 
the  statuie,  ih  will  identify  it  ■with  convenient  ci-rtainty,: 
and  also  specif  j'ing  the  section ,  if  ]K'nallies  or  fi,irfeitiin« 
are  given,  in  dtHcreDl  s;.'Ctioas  thereof,  for  different  acts  or 
omi.saions.  I 

§  1808.  Where  a  statute  gives  a  pecuniary  penalty  or 
forfeiture,  not  exceeding  u  specified  sum,  an  action  may  bo 
mainlaiDcd  to  recover  (lie  sum  Bpccitied ;  and  the  court, 
jury,  or  referee,  by  which  or  by  whom  the  issue-s  of  fact 
are  tried,  or,  wliere  judtrmeiit  is' taken  by  default  for  fail- 
ure to  appear  or  i)l('tid,  the  damages  are  ascertained,  niav 
award  to  the  plaintiff  tJie  whole  sum,  or  such  a  part  thereof, 
as  it  or  he  deems  proportionate  to  the  offence. 
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ARTICLE  FOURTH. 
Cektain  Actions  tj  recovkb  Damages  fob  Wbokhs 

I  1899. 
IMO. 


{  lOOa.  Id.;  f or  wlicMK!  bena 
HHU.  1(1.;  sniount  of 
1«0.--.  Ncitof  kin  deflni-d 
lUUC.  Action    for  Mlontl 

woman. 
IflOT.  Wliifn  acLion  for  lih 

not  be  malDtain 
lone.  Tbe  lost  section  qa 


Civil  mid  tdmlnal  ptose- 

cuciunn  mil  mrr^l. 
Aclinn  for  diiine:,  etc.  In 
nnme  of  aiinther.  Mode 
also  ft  mii?d*nic.anor. 

]S01.  TrebleandothiTincreascd 
dociageB  to  bn  recov- 
ered. 

IflOa.  Action  for  cansitig  death 
by  iiegllgeiioB,  etc. 

*5  1809.  Where  the  \nolatian  of  a  ritrht  admits 
civil  and  also  of  a  criminal  promMulion,  the  one 
merged  in  the  other. 

§1000.  If  a  person,  vexatiously  or  maliciously, 
name  of  another  but  willioutihe  fatter's  consent,  or  in  th«' 
name  of  an  uiiitDown  por.-iou.  c?)nirncijc«»  or  coatinues,  on 
causes  to  be  commence  1  or  continued,  an  atlion  or  special ' 
proceedin.s,  in  a  court,  of  record  or  not  of  record,  ui  ikt 
apecia!  proecediii!^  before  a  jiiilge  ora  jiislice  of  the  i 
or  takes,  or  causes  to  be  taken,  imy  piocooding, 
course  of  an  a<'tion  or  special  proceeding  in  »uch  f» 
or  befdre  such  un  officer,  either  before  or  after  judgment  or 
Other  final  detenninatiou  j  an  action,  to  recover  "  ^ 


111,  Ut   ■) 

'4 

i  conci 

ment  or 


I-IMH   DAMAGE?  FOB  ITROWaa. 


berefor.  in«y  be  maintaiaeA  agunA  liim.  bv  Ibe  advene 
ititj  to  tbe  action  orifiMtelprooaH&ig;  and  a  like aodon 
an  be  r— '■*■'""*  *^  *^  penoo,  tf  n>}^.  wtew  aaaw  ma 
to  used.  He  i«  alao  guUty  of  a  wiMmwaiiM'.  {mbUi. 
ible  by  impriacniBeat.  uM  twaxOiog  tsK  i— rflii 

g  1901.  In  ***  aetico],  bniu^hl  bj  flie  advoae  pai^.  aa 
krescribed  ni»tli'  *  '  n,  thg  yiaiwHff.  U  he  reeovtn 
teal  jadgment,  i-  -■  wecw  trcMe  JMtnMgn.    In 

Baotioci,  br^'"'.-'  —-  paaoa  wtoie  aane  wm  naed, 

IBU9cribe<i  -t  atclian,  tbr  piatnfiff  is  entrtli^  to 

|tover  Ide  h  imeea.  vxl  two  kondnd  and  fifty 

■fere  in  addiuoii  Utcrrto. 

K  1902.  TiK  executor  or  admiwatrator  of  a  deocdaA, 
irho  li:iB  U  11,  liim  or  btr  hurviviiig.  a  liuebauid.  wile,  or 
next  of  kill,  uj^y  uminuixi  an  acxktu  lo  rewiTer  damaces 
tor  a  wrongful  »cK  neglect,  or  defaali.  liv  vrhidx  the  de- 
cedent'ts  <3#^th  wye  (auaed,  against  a  natural  {.erBua  who, 
^^cor  lik)  bsTe  Wen  KabU- to  an  action 

^  fnv  .V  leaaoo  tbereof.  if  death  had 

ttotea»ut-i.  .->..•-.. -..li  mort  be  oanamenced  vrhhin 
hro  youB  afta- ilie  decedent's  deatb. 

S  1908.  The  damagea  nreovered  in  an  actkiB,  brounfat 
U  prescribed  in  *e  bst  aectjon.  are  exdoaivdj  for  tbe 
benefit  of  tLe  dH(vv)4>nt°8  huabaod  or  wife,  and  next  of  Ida ; 
and,  nbt-n  iti(  T  !ir<  '  '^/llecied,  they  most  be  dtstriliuicd  hy 
Ihe  plaintiff ,  a^ii  tii'v  were  imbeqaealhed  SMeto.  Itfl  in  bis 
h&tid«,  after  iMiyment  of  all  <lebi«.  and  expense*  of  adminis- 
tntion.  Btit  the  pltintiff  may  deduct  therefrom  the  ex- 
pense of  the  a<iK>u.  and  bis'onmimmooe  uprm  tbe  resi- 
due ;  which  tiiusi  h<-  allowed  bj  ibe  sarragate,  upon  notice, 
giren  in  my.h  a  iiuianer  and  to  fucb  persons,  as  the  surro- 
gate deems  proper. 

■S  1904.  The  daniMea  awarded  to  the  plaiotiff  may  be 
Kb  a  sum,  not  exoeeoiDg  fire tbouaand dollars,  as  the  jury, 
Ipon  a  writ  of  inqniry,  or  upon  a  trial,  or,  where  issues  of 
fact  are  tried  without  a  jurj'.  the  court  or  the  referee, 
ieemsto  Ilk*  b  fair  and  just  compensation  for  the  pecuniary 
[njuries.  resulting,  from  the  decedent's  death,  to  the  person 
la  persons,  for  whose  benefit  the  action  is  brought.  When 
Bnal  judgment  for  tiie  plaiutiil  is  rendered,  the  clerk  must 
Mid  to  tlic  sum  so  awaided,  interest  thereupon  from  the  decc- 
ienfs  (lealli.  and  include  it  in  the  judgment.  The  inquisi- 
fcion,  verdict,  report,  or  decision,  may  specify  the  dav  from 
trhich  in li  real  J3  lo  be  computed  ;  if  it  omits  so  to  io,  the 
Say  may  be  determined  by  the  clerk,  upon  affidavits, 

g  1006.  Tiic  term,  "nest  of  kin,"  a**  used  ia  the  fore 
■  ig  Bcctioiis,  liiis  the  meauiug  specified  in  section  one 
ad  eight  buudred  and  seventy  of  this  act, 
1906.  In  an  action  of  slander,  brouglil   by  a  woman, 
t  words  imputing  tmchastity  lo  her,  it  is  not  necessary  to 
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allege  or  prove  speciiil  damages.   If  tlie  plaintiff  i.s  ma 
the  damuges  recovered  are  her  sepaniU!  propLTly. 

^  1907.  Ad  actioa,  civil  or  criniinaJ,  cannot  l)«  ini 
taitied  aghinst  a  repdrtor,  editor,  publisher,  or  propiielof 
of  a  nL'WHpijper,  for  the  publioaiiou  therein  of  u  fair  and 
tnie  iL^pfirt  o(  anj  judickil,  ]L';a;islalive,  or  other  public  and 
oflicial  proceedings,  without  proving  actual  niaUce 
making  iht^  report. 

g  1908.  The  last  section  does  not  apply  to  a  lilio 
tained  in  tiie  heading  of  the  report  ;  or  iti  any  other  mi 
added  by  any  person  tnucemed  in  tlie  puhlic^lion  ;  ol 
the  report  of  any  tiling  said  or  done,  at  llie  linie  and  pi 
of  the  public  and  offlcuil  proceedings,  which  wus  not  a  ' 
thereof. 

ARTICLE  FIFTH. 

MlSCEIiLANEOUS  AcTlOKS  AKD  RlonTS  OF  ACTlO 


[WN.T. 
State  Rep. 

967. 


(  1900.  When  traxiffarce  of  claim 

or   drmaiitl     may    sac. 

Rights  iif  (li'fi'uilanl.i'tc. 

iitO.  What  clolms  or  demanda 

may  bo  iransf erred. 

1911.  Id.  :   cau«s  of  action  for 

ueurj'. 

1912.  Judtnuoiit;  whoa  awign- 

able. 


S  1913.  .\.etlfin     upon    jndg 

ri'tnlntcd. 
1911.  Ancillary  action   for  di«- 

rovpry  almli.^hed. 
ini5.  Action  upon  a  penal  liond. 
1B16.  Artion  liv  surety  or  t-at- 

ice  to  recoTur  ro«ts,<;lc. 
IQIT.  Ac'iinn   iipou  lo»l  Di'goti*- 

ble  pai)«>r. 
19181.  The  lui^t  i'cctioT]  quaiifled. 


§  1909.  Where  a  claim  or  demand  cm  ho  transferred, 
tlie  transfer  thereof  passes  an  interest,  whteh  ihe  tninsferee 
may  enforce  by  an  actioa  or  s[)(-ici:d  pioceediii";,  or  iDier- 
pose  aaa  defei:ce  or  counterclaim,  in  his  own  name,  as  the 
transferor  might  have  done  ;  subject  to  any  defeiiee  or 
counterclaim,  existing  again?*)  Ihe  tiansferor,  before  notice 
of  the  Inuisfer,  or  against  the  rttinsffree.  But  this  section 
does  not  apply,  where  the  righls  or  liBl)ilities  of  a  pfirty  to 
a  claim  or  demand,  which  is  Iransferred,  are  regulated  l>y 
special  provision  of  Inw  ;  nor  docs  it  vary  the  rights  or  lia- 
hilitie.s  of  a  party  to  a  negotiable  inslrument,  which  is  trao*- 
ferre<i. 

§  1910.  Any  cloim  or  demand  can  be  transferred,  ex- 
cept iu  one  of  the  following  case.-; : 

1.  Where  it  i.-*  to  recover  damages  for  a  personal  In j 
or  for  a  breach  of  promiKO  to  marry. 

2.  IVIiere  it  i.s  founded   upon  a  grnnt,  which  is      

void  by  n  slniute  of  the  State  ;  or  upon  a  claim  to  or  inta 
est  in  real  ]iroperty.  a  grant  of  whicli.  by  the  transferor, 
would  be  void  l>y  siich  a  statute. 

S.  Where  a  transfer  thereof  is  expressly  forbidden  by  »J 
statute  of  tlie  State,  or  of  the  United  Slates,  or  would  i 
travenc  public  policy. 

§  1911.  A  cause  of  notion  to  cancel,  or  oilierwise  i 
an  iu.strunieut  executed,  or  an  act  done,  as  sei'urity  f4 
.iwurioufj   loan  Oi   forbcitntucc,  can  bo  (has  ir« 


H3-ioie     Ricirrs  or  actios.  »7 

l;tlK-  irHinin»er.'.  i.-r  >ri  '.-r— i:-^-*  a  -:'.tS'-  rlttrje  Ufioa 

wbicb  b  »i'<>  irnz-'i'-zTr^i  in  i:;-nrTirr^nii»-   herfjf, 

risf  ;  but,   LU  th-i:  i  ..•»-,   t.  •      rs: 'ft-rf*  tUr-t 

t't  tilt    r;::l>!,    i^  rii'r  rr- •:   ;v   -lar-.tr   i.jon  lije 

•to  |.ri.>Ciir'j    rtl>f.  wiih.'i!   j-j  ■.:!;.•,  ■  r  Lff-rriii--  lo 

11918.  A  jadgaMfu£>j«»&u>iiuf  ixiwe«;^.  «f  ^ecua^ibe 

viesl  of  •  sura  of  Booey,  Rcoverad  vpaa  my  OMKof 

,rnji7  be  mkifinred ;  bat  .-f  it  i»  vaortodor  icvencd, 

frr  Iberrof  dnc^  not  trsMfer  llie  caoM  oi  acrion, 

be  letter  vns  traiiafeiab]<*  before  the  Jodgm^t  warn 

1913.  Exr^nt  hi  a  ca.'w  where  it  i*  nttxTwiw  •pHaaHy  > 
cribed  i'  an  aclimi  upon  h  rforaaam   ' 

f  mouey,  r  a  court  of  r«tt>:  ~  xte,  canooC 

kmaintaiuf'.i.  i<«-i»vrn  the  origimi  [/aruest  lu  the  jodg- 
'j  unleas,  either 

It  was  reDdpr>-<1  s^.inst  the  defendant  hj  default,  for 
It  of  ao  sp^Hii:  leading,  aod  the  ranunoaa  waa 

red  upon  him.  tlkaa  pefsodallr  ;  or 

The  court  in   tv  Lich   th-i-  Siexitm  is  brought  has  pre- 

»m\y  iTiii'le  nn  order,  jmiDiinjj  leave  to  briiif;  it.    Jiutice 

I  for  aoch  an  order  most  be  giveo  to  the 

tlie  person  propofvd  to  be  nuMle  the  ad- 

i^,  ,  ■■)!'-   'T'lf^ss  It  satirrfartorilr  appears  to  the 

Ip  in  not  be  jjiven,   wifhdue  dili- 

Wi:  ■  may  begiven  in  such  a  manner 

Ibe  court  directs. 

1914.  Ad  action  cannot  be  maintained,  to  obtain  a  n  Abb.  N. 
digi.iiverv  under  oatli,  in  aid  of  the  proaecution  or  defence   f^-  *"•*■ 

of  aij  u:  her  aciiou.  **  ^'^  ^'• 

.  1915.  A  bond  in  a  iional  sum,  executed  within  or   STHon.Baa. 

hout  the  State,  and  containing  a  condition  to  the  effect,  )W>'-Y.5ji. 
Chat  it  is  to  be  void.  uix>n  perforinunce  of  any  act,  ha.s  the 
some  cff'^ft,  for  the  purpose  of  mnintaining  an  action  or 
Jpccial  prii«i;<]injj,  or  two  or  nioie  successive  actions  or 
jpeci:il  ]inif( .  liin^rs  thereupon,  na  if  it  contained  n  covenant 
to  pay  the  suiii.  or  io  pf-rfoTin  the  act,  epecilicd  in  the 
audition  tli'-rif.f.  But  the  daniagc.-*  to  he  recovered  for  a 
breacli,  or  i-ucri -^.-ive  bri'aohc*.  of  the  condition,  cannot,  in 
he  ag^jregate,  exceed  the  penal  sum,  except  where  Ihecon- 
iition  is  for  the  payment  of  money  ;  in  which  caw,  they 
?annnt  e.xce<><l  the  ikphI  pum,  with  iulertst  tbereupon.  fmtn 
he  titne  wh(^  lli<>  defendant  made  default  in  the  peiform- 

rof  the  conoitiou. 
1916.  A  surety,  including  a  drawer  or  indorser,  may  jj  Hun,  so. 
wcovcr.  i?i  an  action  ajrainst  hiis  principal  ;  and  an  executor, 
idniiaii'lrator,  or  other  tru.stee,  niuy,  where  the  trust  estate 
S  insiiilifient  tu  reimbuiseljirn,  rwover,  in  an  act  ion  HRainst 
he  hcneliciary  wlioui  he  reprwiuls  ;  hit.  rt-a.sonahle  e(xsla 
Other  expenses,  incurred  necessarily  and  Ja  gw>d  failb, 
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in  the  prosecution  or  defence,  by  the  express  or  impT! 
consent  of  the  principal  or  brneflf:iarvof  an  action  orspKec 
proeccdiiig,  relating  to  tlie  dcitinnrl  secured,  or  lo  the  tn 
estate,  as  the  ctjse  requires.  This  section  does  not  affi 
any  speciftl  ajp*oemeiit  relating  to  thosi.'  coals  and  expeus 

ISSN.T.  IM  §  1917.  Where  it  nppears,  upon  the  trial  of  an  acti( 
that  a  nei^otiiible  proinis.sory  note  or  liiil  of  exclianire.  up 
which  tiie  aL'tion.  or  a  louutereluitn  interpo-sed  i:i  1 
action,  w  founded,  wuh  lui-t.  while  it  belonged  (o  the  pa 
claiming  the  Hmouiit  due  thereupon,  he  may  prove  the  c< 
tents  thereof,  by  parol  or  othi-r  secondary  evidence,  a 
may  recover  or  set  ofT  tlm  amaunt  due  tlipreupoii.  as  if 
wiui  produced.  But  for  that  purpose,  he  must  give  to  the  : 
verse  party  a  written  underialiiii.i;,  iu  a  fcutn  tixe<l  by  1 
juiJge  or  the  referee,  not  lyss  thvin  twice  the  amount  of  i 
note  or  hill,  with  at  least  two  siireiirs,  approved  hy  I 
judge  or  the  referee,  to  the  eiTect,  tliat  he  will  indctim: 
the  adverse  party,  his  heirs  and  personal  representuiivi 
against  any  elaiifi  hy  any  other  per.sou,  on  account  of  t 
note  or  bill,  and  again*!,  all  costs  and  espenscB,  by  reai 
of  such  a  claim.  ~ 

§  1916.  But  where  an  action  is  prosecuted  or  deft 
by  the  people  of  the  State,  or  bj^  a  public  officer  iu 
behalf,  the  in-ople,  or  the  puhlic  officer,  may  prove  the  C( 
tents  of  a  lost  note  or  bill  of  exchauge,  by  parol  or  oil 
secondary  evidetico,  and  may  recover  or  set  otT  tlie  amou 
dne  thereupon  withoiit  giving  any  security  to  the  adi 
party. 

TITLE  V. 

Other  aetiorm  hy  or  against  parlicjUar  partlei. 

Abhoui  1.  Action  by  or  agiiinst  an  nnincorporatcd  as^ociiLttoiu. 
2.  ActioiiB  \\v  rir  u^uittHt  c«rlaiu  county,  town,  Had 

fial  ofrtcem. 
ODH,  and  rlglits  of  action,   against  and  twtweea 
debtors, 

ARTICLE  FIRST. 

Action  bt  or  against  an  cNracoBPOBATKi) 
AsaociATioJt. 


uaut 


1 1919.  Actions,  etc.,  by  or  agn'nst 

asi^oclatinni)  of  i^cven  or 

more  ptraons. 
1930.  T>TaceedliiEB    In    case 

deatti,  etc. 
IBBI.  Eftwt  of  jitdgroent ;   cxc 

cation  thereapon. 


of 


10  Abb.  X. 

C.  25<. 

B  Civ.  Pro. 

194. 

81  Hnn,  575. 


S  19as.  SubReqnent  action 
memlierii. 

1923.  This    article    iioriiiu^ 
effort   upon    Btataie 
limitations. 

1091.  When  objection  of  M 
i;omt'r,  etc.,  of  part 
nnt  available. 

§  1919,  An  action  or  special  proceeding  may  lie  mn 
tallied,  by  the  prc'iident  or  treasurer  of  an  unincorporat 
n.«8oeiation,  consisling  of  .seven  or  more  persons,  lo  reco\ 
any  property,  or  tiptm  any  cause  of  action,  for  or  up 
which  all  the  associates  may  maintain  such  an  actl 


Ln  actio;^ 


Beer.  —  pwirTibcd»dwlMllhiT>i 
torike  SUM cnK.  lUn  Boc be tanskl  I  _ 
■  flf  dM  aMaCMftiaa.  or  saf  of  A«m,  taa«fl  after  twU 
It  ii  the  turn  actiaa.  and  the  ictun.  wkolly  or 
~  or  oBexeeaied.  of  an  «xeratkA  ianMd 
Afi«r  radi  a  return,  the  paitr  in  whow  favw 
Eaticn  was  tasoed.  msv  mainiain  an  artion,  a.*  (ul 


here  be  was  ibe  plaintiff,  or  a  defendant  n<c<tv<T(ix)( 

coanterplaim.  he  maTmnintain  an  v'- ,—!■•■-•  •\\^^ 

H  of  the  ass'x^-ijtion.  or,  in  a  pri>^MT  ■  v 

,  «s  if  the  first  acuon  had  not  b»t>ii  ,     .       :!io 

ilaim  ha<l  not  been  niado.  as  ihf  i-asw'  ntjmn-n  ;  nnd 
recover  therein,  as  putt  of  his  ilimiiii'i'.'*,  I  ho  I'lmls  of 
action,  or  so  much  thereof,  iw  thi'Kiiiii.  riillwlnl  hy 
f  the  execution,  was  iasuttii-ii'Dl  to  »«!i1i»h'. 
here  he  was  a  (icfendnut.  ntiil  ihe  <  ii>i>  Inivot  withhi 
Hoa  first  of  tbi^  secUou,  he  uiuv  niitiiiMtlii  uii  miioii, 
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to  recoTcr  the  siun  remuininjr  uncoUecttxl,  against  the 
sons  who  comjKjSL'il  the  jiFsciciaiiou,  when  the  action  agiiir 
liim  was  comineufed ,  or  ihc  survivor*  of  them. 

But  ihi.s  serlion  dws  not  affect  the  right  of  the  person,  1 
whose  favor  thf  jii(1gm«.'nt  in  the  first  nciion  wu.s  rendered 
to  enforce  a  l)oiid  or  undertaking,  given  in  tlie  course  of  i 
proceedings  iLereiu. 

^  1983.  This  article  does  not  prevent  an  action  from 
being  brought  by  or  ngiiinst  all  the  niemljcrs  of  an  os-socia- 
tion,  i'xcej)t  as  prt*8ciibed  iu  tlie  lust  section.  Where  an 
action  is  lironght  against  thr  mrnibcr^  of  tl'.e  a.<i8ociation,  as 
prescrilied  in  sululivisioti  iirsl  of  tlie  lust  section  tlie  time 
lietwcMi  tlie  <'f)ninieiicement  of  the  action  by  or  against  tlie 
officer,  and  the  returti  of  tlic  lir!*t  execution  iss.ue<l  upuu  III 
fluid  judgment  rendered  therein,  is  not  a  part  of  the  ti^ 
limited  by  law,  for  the  conuueucemeut  of  the  second  acti«3 

g  10S4.  Scftion  one  thousand  eiglit  hundred  and  til 
teeu  of  this  act  applies  to  an  action  brought,  n.s  pre'^crifc 
in  the  Lisl  >ccliou  but  one.  against  tlie  meuiVierg  of  aiiy 
association,  which  keeps  a  book  for  tlie  entry  of  changes  J 
the  memher^hip  of  the  asisociation,  or  the  ownerebip  of  ^ 
property    and  to  each  book  so  kept. 


r  Han,  S.W. 
1.1  I>»lj-,  Ifl. 
HSllnn,  I. 
lis  NY.  280, 

I'i(S  Id.  Uia. 

130  Id.  JH. 


ARTICLE  SECOND. 

ACTIOSS   BY   Oil   AOAINST   CKKTArN   CoUNTY,    ToWK, 

Municipal  Officers. 


S  19-J9. 


1930. 

1931. 


D(>8l;.>natlon  of  eueh  oUr 

cets    in    tlie  »mnmoot| 

etc. 
SnccefiBor  maj  be  ralKll- 

Intrd. 
When    execution    ngHinit 

officer  not  t>i  isfiae, 


i  lOSiB.  Aciion     hy    a     taxpayer 

a^jainFt  a  public  omccr. 

18H.  Actions  liy  rcrtJitncdnnfy. 
lowii.uidmuLlclpal  offi- 
icre. 

inaT.  Actions  against  such  offi- 
cers. 

192S.  The  Inst  two  pectlona 
qaali&ed. 

S  1925-  [Am'd  1892.]  An  action  to  obtain  a  jndgiaent,  preventiac 
waale  ot,  or  injury  to.  the  tbtato,  funds  or  oUier  iropeitj-  of  a  oomitj, 
tuwu.  cityor  Incorporated  viilaee  ot  the  State,  may  be  maintoiDed 
against  any  officer  thereof,  or  any  agent,  commixaioner.  or  utbcr 
xdu,  acting  in  its  behalf,  either  by  a  citizen,  resident  then-iu.ovj 
a  corporation,  irho  ia  assessed  for  and  ia  liable  to  pay,  or,  within 
yei:r  before  the  commeucement  of  the  action,  has  paid,  a  tax  thcreii>> 
This  setUou  does  not  affect  any  li^tuf  action  in  faTor  of  aooi 
oity,  town  or  incorporated  Tillage,  or  any  public  officer. 

t?  1986.  An  action  or  special  proceeding  may  be  ini 
taincd,  by  the  tiiistee  or  trustees  of  a  school  diatrict  ; 
commissioner  or  coinmis.<ioneis  of  highways  of  a  U«i 
the  overseer  or  overseers  of  Ilie  poor  of  a  town,  village, 
city  :  the  suiHM-visor  of  a  town  ;  the  county  8uperinienil< 
or  superinteudeiils  of  the  pot)r  ;  or  the  sujicrvisors  of  _ 
70tuiiy.  upon  a  contract,  lawfully  made  with  those  officeif 
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their  prfdewBsors.  in  their  official  i:»\mtHy  .  lo  mform 
■  bility  created,  or  a  duly  enjoiuid,  tiv  law,  upon  tboM 
ers.  or  the  bodj  represented   by  lliem  ;  Vn  r<H-«virr  a 
lahr  or  «  forfi-iiure,  given  to  tliiiee  otRii-Tn.  or  the  bcxly 
pn-sented  hj  thvm  ;  or  to  recover  (Inm  i.nj.  <.,r-  ..■>  :..  i.,ry 
'to  the   property  or  rights  of  thost-  iv 

tepresented  by  tbcm  ;  altbongh  Ibpfii  .,,1 

brfort-  the  commeneemtnt  of  their  term  el 

§  1BS7.  An  action  or  B|)ecial  prn<-<.e<JiTi  imiiu- 

twbei.  against  any  of  the  otKcern  «i|,tcift<  d  ji,  i 
tion,  upi/o  any  cause  of  action,  ■which  accruijn  u.  .  ,,i 

or  bft.«  ac c nicd  agjiinst  thrir  preder-csiMjru.  or  uj'uii  u  idu 
tract  made  by  their  jiredecewinrs  in  their  official  riipacily 
tad  ■within  the  scope  of  their  nuthorify. 

I  1928.  The  last  two  Bectiona  do  not  apply  to  a  caae, 
where  it  is  spt^cially  pn-^^-riljed  by  law.  thai  uti  action  niny 
bemaiutaiiH-d,  by  or  against  the  bo<ly,  reprcH^nieil  Irv  an 
affiri-r  dffignuted  iu  thoM.-  wt-tionK  ;  biit,  in  such  «  cam-,  the 
prosfcutioii  or  defence  of  the  aeiion,  aa  the  case  may  h«r, 
must  be  conducted  by  the  persons  then  in  office,  who 
represent  that  body. 

§1029.  In  an  action  orspecinl  proceeding,  brought  pur- 
umt  to  section  one  thousand  nine  hundred  and  twent^'-aix 
■section  one  tiioufand  nine  hundred  and  tivent^v-M-veii  of 
is  act.  the  officer,  by  or  u^aia(<t  wlioiii  it  is  brouglit.  niunl 
r  described  in  the  summons,  or  other  proceas  by  wliich  It 
commenced,  and  in  the  subsequent  pri>ceedin(;H  theri-hi, 
his  individual  name,  with  the  adilitinn  of  hi.*  (jfllrlnl 
Ic  An  objectiiin,  growing  out  of  an  omission  lo  join  any 
leer,  who  ought  to  be  joined  with  the  oihern,  iim«t  be 
ien  br  the  an'^wcr,  or,  in  a  .sj)eci«I  pri'>r<"e<iin;L;,  before  (b<} 
K>€  of^  the  case,  on  the  part  of  the  defendant ;  oiherwliw) 
is  ■waived. 

§  1930.  In  such  an  action  or  pperial  proceeding,  tho 
(urt  mu.st,  in  a  proper  ca.se,  substitute  11  Kuccewiror  in  ofl)t», 
place  of  a  person  made  a  parly  iu  bis  oflit^iul  cnf>iMity, 
bo  has  died  or  ceased  to  hold  afflVc  :  but.  such  n  HucceHSor 
ill  not  be  Biibsiituled  as  a  defendant,  witbout  Im  eon- 
t.  unless  lit  l('Ji--t  fourteen  dfiy>i'  notice  of  tfie  fipijJieiilion 
the  substitution,  bus  been  prr.-onally  ftcned  ujjom  liini. 

,§  1931.  An  execution  cannot  be  iHsued  upon  a  judg- 
ent  for  a  pum  of  money,  rendered  again.'^t  an  officer  in  an 
action  or  special  proceeding,  brought  by  or  against  him,  ia 
Ms  official  cupacily,  pursuant  to  this  iirticlc  ;  except  where 

»iB  rendered  agaiu!-t  tlie  irualee  or  trustees  of  a  school  dia- 
fct,  or  the  eoinmijjsioncr  or  comiiiissiouers  of  highwajs  of 
town.  I"  citlier  of  tliose  cases,  on  execution  may  be 
issued  against  uiid  be  collictcfl  out  of  the  properly  of  the 
officer,  and  the  cum  collected  nuisi  l)e  allowed  to  him,  in 
the  settlement  of  liia  oJUcial  acscounts,  except  as  otherwise 
specially  prescribed  by  law. 


5  t'lv.   P.l>. 
1UN.Y.S1J-, 


S  ISK.  Judgment  agnlnet  dorcnil- 
(int»  jnintly  Indfbtfd, 
wh^ii  ttllari'  not  ficived. 

1939.  Effecl  of  mcli  juni;,Tiicnt. 

ISbi.  Eseculioii  ;  Indoreciiient 
thcri.'Ui>oii. 

IS&t.  How  collected, 

193U.  Judgncnt,  howdocki'trd : 
eflt'ci  nf  duckeiln^. 

1987.  Action  to  chariic  <lctend- 
antti  not  pori-oiially  »um- 
rionrd.  4"tc. 

1038.  Cnmplaint  la  6ucb  action. 

1039.  AnuwiT. 

IMU-  Pmvislnnal  renmiilefl. 


i  Um.  Judgment. 
lU'lS.  Joint  debtors   maj  con- 
jiouiid  wjiaratcly.  Mod* 
Hild  effect. 
iai;i  Satisfy  In;?  judginctit, 
1M4.  KiKhtti  of  ilic  deljtoni  not 
rclea-cd. 
Action  iiKainKt  per«oni> en- 
gaged Tii  traiiBiJorlation. 
Wucn   partnrr   not  aucd 

rcmnliislialjlo. 
Conliuuance     of    partner- 
slilp  liu«lu«gs  dnriug  as- 
tlou  for  acooonttny,  olc. 


1946. 
1W7. 


KIN.Y.IM. 


I  Con- 


I  Con. 


§  1832.  Ill  111)  aclion,  wherein  the  fomjilnint  domands 
jinlgmeiit  Tor  tx  siiin  of  money  ngairml  two  or  more  tlcfemJ- 
!iiit«,  allt'jred  to  be  jointly  iiKielvled  !1|hiii  conlraot.  if  the 
suuiinons  [s  nerved  uiJiin  oue  or  mofi,',  but  not  iipou  all  of 
the  dcfendfluls,  tht;  ]ilauilitT  may  proceed  against  tlie  de- 
ffndunt  or  defendants,  upon  whom  it  in  served,  titilcss  the 
court  otherwise  directs;  and,  if  he  recovers  final  jiidgineut, 
it  may  be  taken  against  all  tile  defendant.*!  thtis  jointly  itt- 
dt4jie'd. 

^  1933.  Such  a  judfiinenl  is  conclusive  evideacc  of  the 
liahilily  of  each  deftntliiDt,  upon  whom  the  sunnuons  wus 
ptrHonally  served,  or  who  appeared  iu  the  aelion.  Where 
it  is  taktiu  ugainttt  a  deferKiant,  upon  whom  the  suiumuas 
was  served  hy  ptihlicatinu,  or  without  the  Slate,  pursuaut 
to  an  order  for  that  piirpoKe,  it  haa  the  effeel,  as  againtit 
that  defendant,  spceiticd  in  section  four  hundred  and  forty- 
five  of  this  act.  A.'*  again.st  isuch  a  defendant,  who  is  tU- 
lowed  to  defend  after  judgment,  or  as  agaiuKt  a  defendant 
not  Humnionod,  it  is  evidoiiec  only  of  the  extent  of  the 
plainliff',g  demand,  after  the  lialiilily  of  that  defendant  hs8 
been  established,  by  other  eTOlence. 

t;  1834.  An  execution  upon  surh  fl  judgment  must  be  is- 
sued, in  form,  ag'iinst  all  llie  defenilain.f ;  but  the  attorney 
for  the  judgment  creditor  must  indor.se  t.hcreui«iu  a  direc- 
tion to  the  .siierifT,  containinjj  the  name  of  each  defendant, 
who  was  uot  sumoioncd,  and  restricting  the  enforcement  of 
the  execution,  as  prescribed  in  the  next  section. 

^  ISSS.  An  execnt.ion  against  the  person,  issued  upon 
such  a  iudtrment,  shall  not  be  enforceil  sgainKt  the  person 
of  a  defendant,  whose  name  in  so  indorsed  thereuptm.  An 
execution  against  property,  i.ssued  upon  such  ii  jndirtnent, 
shall  not  he  levied  upon  the  sole  property  of  such  a  defend- 
ant -,  h\it  it  iimv  tn^  colh-cted  out  of  personal  property, 
owned  by  hi.i.,  jointly  with  the  other  defendants,  who  were 
summoueil.  or  with  any  of  them  ;  and  out  of  the  real  and 
personal  property  of  the  latter,  or  of  any  of  them. 
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1936.  Wbinr  a  judgmfut  has  been  taken,  as  pre-   I  19W  Coo 
in  section  one  iboiisaiid  nine  hundred  and  thirty-   "°'-  '*'^' 

'  tliisact,  the  clerk.  «'itb  whom  the  judgment-roll  is 
BOBt  write  upon  the  docket,  opposite  or  under  the 
le  of  each  defendant,  uf>on  whom  (he  suintnons  was  not 
red.  the  •words,   "nol  sumuinncd  :"  and  a  like  «^ntry 
be  made  by  c-aeh  county  clerk,  with  whom  the  Judg- 
3t  i*  afti-rward!'  dfickctcd.     The  jurigment  dcM.-s  n<it,  by 
tue  of  its  being  do<ki'ted-  bind  any  rr-al  property,  or 
chatte-l  real,  owntnl  by  such  a  defendant.     But  this  .section 
does  not  affect  the  phiiniiff's  right  of  action,  to  charge  the 
Igmc-Dt  upon  any  real  properly. 

1937.  After  the  recovery  of  a  judgment  ngii>n.<st  joint  BN.T.  B8t, 
debtnrB,  as  pre8cril>ed  in  section  one  ihoasaud  nine  hundred  '*!  '•*•  *"". 
and  thirty -two  of  this  act,  an  action  may  lie  maintained  by 

ghe  judi^ment  creditor,  a^in»<l  one  or  more  of  the  de- 
Kodauts.  who  were  nut  £umiii(>ue<l  in  the  original  iictiou, 
K procure  a  judgment,  dmrging  his  or  their  property  with 
Ke  sum  remaining  un|iaid  upon  the  original  judgment. 
■  §  1938.  The  complaint  in  such  an  action  must  l)e  veri- 
fied ;  must  contain  an  allegiition  that  the  judgment  htia 
act  been  paid  :  and  must  slate  the  sum,  remaining  uniwid 

rcreupon,  at  the  time  of  the  veritication. 
g  1939.  The  defendanl's  answer  is  restricted  to  de- 
fences or  counterdainis,  which  lie  mi.srht  have  made  in 
the  original  action,  if  tlie  summons  therein  Lad  been  served 
upon  him,  when  il  was  first  served  upon  a  defendant 
jointly  indebted  with  him  ;  objections  to  the  judgment : 
und  defences  or  counterclaims,  which  havu  arisen  since  it 
was  rendered. 

§  1940.  For  the  purpose  of  obtaining  an  order  of  arrest, 
an  injuuciion  order,  or  a  wjirrunt  of  atiacliuieut,  the  action 
is  regarded  nslicing  founded  upon  the  contract,  upon  which 
the  original  judgment  was  recovered, 

§  1941.  Where  the  judgment  is  in  favor  of  the  plaintiff, 
it  must  determine  the  .sum  reuuiining  unpaid  upnn  the 
original  judgment ;  and  il  mny  bo  doekelcd,  and  an  exe- 
cution may  lie  issued  thi  reiipon .  iia  if  it  was  a  judgment  for 
the  sum  80  remninina  mipaid.  iind  the  costs,  if  any.  Costa 
must  be  awarded,  as  if  the  action  was  brought  upon  the 
originttl  contriu;t,  and  the  sum  so  reinniiiing  unpaid  had 
been  recovered  tlierein. 

§  194S.  A  joint  debtor  may  make  n  separate  com- 
poeition  with  his  creditor,  as  prescribeil  in  this  section, 
ouch  a  coinjjositinn  diaciiarges  the  deblnr  milking  it  ;  and 
him  only.  The  creditor  must  execute  to  the  compounding 
debtor  >i  release  of  the  indebtedness,  oi  other  instrument 
exonerating  him  therefrom.  A  member  nf  a  partnership 
cannot  thus  ronipnund  for  a  partnership  debt,  until  the 
partnership  has  been  dissolved  by  consent  or  otherwise,   In 

it  case  the  instrument  must  release  or  exonerate  him. 


to  Ilnn,  3D0. 

fl  N.  Y. 

Hupp,  nos, 
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from  all  liaJnlity  incurred  by  renson  of  his  connection  with 
the  piirtnership.  An  instrument,  spcciticd  in  this  section, 
Joes  not  impair  ihe  creditor's  riglit  of  action  Of^ainst  imj 
other  joint  debtor,  or  Ills  right  to  take  any  proceeding 
against  the  liiHer  ;  unless  an  intent  to  rele?ise  or  exoner 
hi  in,  appe;irs  ullirraatively  npon  the  face  thereof. 

§  1043.  An  instrument,  specilkil  in  the  lasft  section,  is 
deemed  a  Ejitibfiiction-pieLu.  for  the  purpose  of  discharging, 
a8  iircscrilwd  in  ncclioa  ouo  Ihousand  two  hundred  and 
sixty  of  this  net,  tlie  docket  of  a  jtidirmuDt,  recovered  upon 
an  inilehti'(lnc.s.s  ri4ea«ed  or  dischitrged  thereby,  an  fiU'  ns 
Ihe  jiidguieiit  atfi-cts  Ihe  Ctini[iniiinling  delitor.  Where  the 
docket  of  a  judgment  is  dischurired  thereufwn,  a  special 
entry  must  lie  made  upon  the  dwkel,  to  llie  eflfect,  that 
the  judgment  is  Mtisfled,  aa  to  the  compounding  debtor 
only. 

g  1944.  Where  a  joint  debtor  has  thus  compounded,  a 
joint  debtor,  who  has  not  compounded,  may  make  any 
defence  or  coiinterclaini,  or  have  aitv  oIIkt  relief,  aaa^'ainst 
the  creditor,  to  which  he  woutd  have  been  entitled,  if  tJie 
I  compotfition  hud  nut  ln'cn  nrade.  lie  niiiy  require  the 
componnding  dclilor  to  contribute  his  ratable  proportion  of 
the  joint  debt,  or  of  the  partnership  debts,  ns  the  case  may 
be,  aa  if  the  latter  had  not  been  dischttrged. 

§  1945.  In  an  actinn  brought  against  one  or  more 
persons.  enua.Lrcd,  as  a  joiiUstock.  association,  partnership, 
or  otherwise,  in  the  periodical  transportation  of  passengers 

'  or  properly,  au  tibjeclion,  to  any  of  the  proceetlings,  cannot 
be  taken  by  a  per.itin  prcijierly  msde  a  defendant,  on  the 
grotind  that  the  plainliff  ba.s  joined  with  hiin.  as  a  defend- 
ant, a  peryon  not  jointly  cu};MKed  with  bini  in  that  business, 

;  or  on  the  ground  that  the  plaintiff  has  fiiiled  so  to  join  with 
himaper,son  po  ji>iiitlv  engaged,  unless  the  pernons  so  en- 
gtiged  have,  at  leas-t  thirly  days  before  the  conimencemcnt 
of  tJie  action,  filed  in  the  clerk's  offlce  of  wich  county,  in 
which  they  transport  piissengers  or  jiroperty,  a  statement, 
showing  the  natncs  of  all  of  them,  A  statement  so  filed,  is 
conchi.'^ive,  fur  the  purposes  specified  in  ibis  sectiun,  as 
agiiinst  the  persons  filing  it,  until  tlurly  days  after  filing,  in 
like  manner,  a  new  statement,  .showingu  cliangetif  interest. 

g  1948.  Where,  for  any  cause,  one  or  morepartners  have 
not  l>eeiJ  joined  as  defendants  in  an  aclirm  upon  ;i  partnership 
liability,  and  linal  judgment  haw  been  taken  against  the 
persona  raa<ie  rii'fcndantw  therein,  the  plaintiff,  if  the  judg- 
ment remains  unsatisfied,  may  iimiirtaia  a  separate  action 
upon  the  same  demand,  agiiinst  eur-h  omitted  partner,  set- 
ting fori  h  iu  the  eoiiiplfdht  the  fa?ts  specified  in  lhl.s  s 
tioii,  as  well  aa  the  fads  constituting  his  cause  of  acti 
upon  the  demand. 

^  1947.  In  an  acrion  brought  to  dissolve  a  partnershij 
or  for  an  accouuting  between  partners,  or  affectmg  the  r- 
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TITLE  L 
Adiora  i»  behalf  of  Ae  ptaple. 

Artlon  igaiDf t  tbe nmrpcr of  ut oAoa or ftlTiihlM 
AetioB  to  vacate  I«t1er«  p*(ent . 
.  Action  for  a  toe.  peiwlt7,  or  forfettore,  or  opon  a  (Qrf«It<4 

r^cmroizance 
Certain  artion<,  focixicd  njion  the  apoUatiOD.  OT  other  ml*> 

appro{jriation  of  public  property- 
Action   to   r«:ovcr    property   each«ated,  or  forfeited  for 

treason.  ^  ..  ,-, 

JQHeUaneoo»  proTiaiona,  relating  to  artion*.  etc.,  m  benali 

of  the  people. 
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ARTICLE  FIRST. 

THK      L^BCRFKB 
FKAKCniSE. 


Offick 


f  1948.  Attomi^y-deDeral 

maintain  ac-tlon. 
1MB,  Pnxfedlrg?    when    com- 

filiiiui    names    rigbtfal 
ni'uuit>ent. 
M60.  Action  triable  by  jnry. 
J9B1.  A«."Umptlou  of    ofllco  bj- 
person  entitled. 


{  19S2.  Procee<liD|»     lu      obtain 

bookf  and  jmpers. 
l(i&3.  Drnimiiis  ;  bow  tecovored. 
1054.  Ouv  ucridii  against  M'vitral 

persotit*. 
1955.  When  liijimcllon  may  be 

Final  juil^ient  In  action 
for  luurplug  ufllco,  etc. 
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Sf  1948.  The  Atlonioy-Geiu>ml  iiiiiy  maintain  nn  action, 
upon  his  own  inforniution,  or  upon  the  couiplaiut  of  a,  pri- 
viite  pi-rsrin  in  either  of  tlie  follnwintf  castjs  ; 

1.  Against  a,  perHoii  wlio  inurps,  intrudes  into,  or  unlaw- 
fully bol(is  or  cxerniws.  wiiliio  ihe  Stale,  it  franchise,  or  a 
p»ilili<'  office,  civil  or  military,  or  uu  otHce  in  a  domestic 
furpurutiiin. 

2.  Against  a  jniblic  offirpr,  civil  or  military,  who  has 
done  nr  Biiffcrpd  an  act,  which  by  law  worlds  a  forfeiture  (  ' 
his  office, 

fl.  Agninst  one  or  more  persons  who  :icl  as  a  corporatio 
within  the  Sluie,  ■vvitlioiit  beini;  iluly  incorpciratert  ;  or  el 
ercise,  within  (he  Stale,  iiuy  corporate  rights,  privileges, 
fmachiws,  not  grante-d  to  ihem  by  th(3  law  of  the  8tale. 

lasM.y.iao.  §  1949.  In  an  action,  hr.iught  as  prescribed  in  the  last 
section,  for  usurpiiiji;,  iiitriuiing  into,  unlawfully  holding' 
or  exercising  nn  ollice.  the  Attorney-tjcneral,  besides  stiitinL 
the  cause  of  action  in  tlie  coriiplaint,  may,  in  his  discretion 
Mt  forth  (hereiti  the  name  of  the  ]:nTsi>n'  iHghtftdSy  entitled 
to  the  office,  and  the  facts  B-liowing  his  right  thereto;  and 
thereupon,  and  upon  proof,  by  adidnvit.  th;it  the  defend- 
ant. Iiy  means  of  his  u^-urpntinn  or  intnisirm,  has  received 
any  fees  or  cmolumeEts  belonging  to  the  otHce,  an  order  to 
arrest  the  defetidiiut  may  be  granted  by  the  court,  or  a 
Judge.  The  provisions  of  title  llr.'it  of  chapter  seventh  of 
thisiitit  apply  to  sneli  an  order,  and  the  proceedings  there- 
upon and  subsequent  (liereto,  except  where  special  provi- 
sion is  ollierwise  made  in  this  title.  For  that  purpose,  the 
order  i.s  di-emed  to  luive  been  niiide  as  prescribed  in  .section 
five  hundred  and  forlyniiie  of  this  act.  Judgment  may  he 
rendered  upon  tberitrht  of  the  defenilani,  and  of  the  part 
so  alleged  to  be  entitled ;  or  only  upon  the  right  of 
defendant,  as  justice  requirea. 

§  1950.  An  action,  brought  as  prescrilwd  in  this  article 
is  (risible,  of  course  timl  of  right,  by  a  jury,  lu  like  manner 
as  if  it  was  nn  action  wpedlietl  in  section  nine  hundred  and 
pi.\ty  eight  of  this  net,  and  without  jirtxniring  an  order,  as 
prescribed  in  aection   nine  hundred  and   seveiUy  of  I 
act. 

g  1951.  Where  final   judgment  is  rendered,  upon 
right  and  in   favor  of  (he  perRon  so  alleged  In  be  emit 
he  may,  after   fiiking  (lie   Oiktli  of  odlce,  and   giving 
oiflcialbond,  as  pre'i(Tilie<l  by  law,  liike  u|>on  hiui.sidf  the 
execution  of  the  oiflce.     lie  mu«l,  iiutTiediMtely  thereafter, 
demiuid  of  (he  defendant  in  the  action,  delivery  of  all  Ihe 
books  and  papers  in  Ihe  cuslody,  or  under  the  conttol.of 
the  rlefenijant.  belonging  to  the  office    from   which 
defendant  has  been  .so  ixeluded 


be 

;le, 
ner 
ind 


S  195S.  If  the  defendiiut  refuses  or  neglects  to  deliver 
any  of  tlie  books  <ir  papers,  demanded  as  prescribed  in 
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last  flection,  he  is  jruilty  of  a  miwleniefmor  ;  and  the  Hame 
proci-edings  must  l>e  taken,  to  oomprl  tliu  dulivfry  thereof, 
as  are  now  or  shall  hereafter  be  (yresnTihcd  by  law,  where  a 
person  who  hns  held  iin  ofHoe,  n-fuses  or  neglects  to  deliver 
the  offlcial  books  or  imijuth  to  his  siipcessor. 

§1963.  [.Iw'rf  1884.]  Where  final  jiidumeiit  has  Ihh'U  loiN.V. 
rendered,  upon  the  right  mid  in  fiiviir  of  the  person  no 
alleged  to  be  entilled.  he  nuiy  renover,  by  aeliiui  against  the 
defendant,  the  datna^re.'^  ■wiiirh  he  Ii«h  suslaine^l,  ia  con 
8eqtiei»oe  of  the  defendant's  ti<urpartiin.  intrusion  into,  \m 
lawful  holding,  or  exercise  of  the  oflicc. 

^  1964.  Where  two  or  more  persons  chum  Ui  be  entitled 
f^>  the  sanjL- ofllee  or  frsneliise,  the  Attorney-tieneral  may 
briiiff  the  aetion  against  all,  to  determine  Iheir  respeotive 
rights  thereto. 

§  1965.  In  an  action,  brmi^bt  as  prescribed  in  sub- 
ilivision  third  nf  sei-tfon  one  thousand  nine  hundred  and 
forty-eight  of  this  art,  the  tinal  jiidirnient.  m  favor  of  the 
plaintiff,  inu^t  ix'rpelually  re>trrdn  the  defendant  or  drfend- 
tnt.s,  from  the  commission  or  condnuaiif-e  of  the  act  or  acts 
romplaini-d  of.  A  lemiioriiry  injiinetioa  to  restraiu  the 
tommifision  or  coDtinuance  thereof,  niay  be  erante<l,  upon 
proof,  by  nffidavi*,  thatthe  drfeiidanlordefendantsenjoined 
liave  acted  asacorporalion,  vvifhio  (he  Ptitte,  withnut  l>ciDg 
dulv  incoriwrnlrd,  or  have  usurped,  exerci.'ied,  oreluinied, 
within  the  State,  a  fnmeliise,  liberty,  or  corporate  ripht, 
not  pranted  to  them  liy  law.  The  provisions  of  title  sp<"on(l 
of  chapter  Fsventh  of  tlii.'^  act  apply  to  such  a  temjiorary 
injunction,  and  (lie  jiroceeding.s  ibercupon,  except  where 
.■ipecial  provision  is  otherwise  made  in  this  title.  For  that 
piiqio.se,  tlie  iujiinetifia  order  is  deemed  to  have  been 
grunted  as  prescribed  in  scctiou  six  hundred  and  three  of 
this  act. 

g  1966,  In  any  other  action,  brought  as  pre,scribed  in  imn.y.  HI 
tins  arlirlc,  where  a  defendant  is  adjudp'd  to  be  guilty  of 
usurping  or  intnidinir  into,  or  unlaivfully  holdinfr  or  exer- 
cisinfj,  an  office,  franchise,  or  jirivilepc,  final  itidginentmu.st. 
be  rendererl,  oustinji  and  cxefudinghim  iherefroui,  and  in 
favor  of  the  people  or  the  relator,  as  the  case  requires,  for 
fhe  costs  of  theactiiiii.  A.sapart  of  the  final  judgment, 
the  court  may.  in  its  discretion,  alsoftvvnrd,  (hat  the  tiefend- 
*Qt,  or,  where  there  are  two  or  more  defendants,  that  one 
ir  more  of  them,  pay  to  the  pcopie  a  fine,  not  exceeding' 
two  thousand  rinlliira.  The  jiulLTiicnt  for  (he  flne^  maybe 
Jocbeted,  and  exreutioa  may  be  issued  thereupon,  in  fflvor 
3f  the  people,  as  if  it  had  Iieeti  rendered  iu  an  jiclion  to 
recover  the  line.  The  fine,  when  collected,  must  be  paid 
Jilo  the  treasuty  of  the  State. 
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ARTICLE  SECOND. 
Action  to  vacate  Lettkbs-Patent. 

S  1U57.  W'hun    Attorney  ■  General  '     {j  li5i.  Copy  of  indgment ' 
may  uminlain  a'--(iuti.  be  OkKi,  etc. 

1068.  .\otinD  triable  by  jury.  1061).  TranBCript  to  be   m 

county  clor^  utc. 

§  1957.  Tin;  Attoriiej-GeQeml  may  maintain  an  ai 
to  vM^iite  or  ijiintil  liiltrr.s-piitciil,  gniutcd  by  Ihi?  peop 
the  .Stale,  in  cither  of  (he  f4)llowing  fuses  : 

1,  Where  thi'j  wito  iiltl;(hn;d  hy  nieaa.s  of  a  frauiii 
sug-^enlion,  or  foiutyitnient  nf  a  iiniterial  fact,  maik-  1' 
Willi  tht  ktiowl^d^u  or  couswit  of,  iJie  persijn  lo  whom 
were  issued. 

S.  Where  they  were  issued  in  ignorance  of  9  material 
or  through  niistalie.  ~ 

3.  Where  the  p;ileutee,  or  those  claiming  under  htl 
done  or  omitted  an  aft,  in  violfition  of  the  terms 
dilions  upon  wjiich  tlie  leUers-patent  were  grant4-d,  or) 
by  !Uiy  other  means,  forfeited  Ihc  interest  acquireil  u 
the  Hitnie. 

Whenever  (h.e  Attorney-General  ha^;  good  reason  to 
lieve,  that  liny  act  or  omission,  speeitlcd  in  this  section 
be  proved,  and  that  tlie  person  to  be  murle  defendaiil 
110  sufHcic'iit  legal  defence,  be  nitiwt  commence  sue 
action. 

§  1968.  An  action,  brought  as  prescriVtt^d  in  this  ar 
is  triable,  of  course  and  of  right,  hy  a  jury,  as  if  it  wt 
action  specitied  in  section  nine  liuudred  and  sixty-aigl 
this  act,  and  wilbunt  pntcurin*?  an  order,  a.s  prescriw 
section  nine  hmidred  aud  seventy  of  this  act.  _ 

§  1950.  "Where  linal  jjudgiuent,  vacatmw  or  anS 
letters  patent,  is  rendered  in  nu  iiclion,  brought  as  pron 
in  the  lust  seclioii,  the  Attorney-fjeneral  innst  causoin 
of  the  judgment -roll  to  lie  forthwith  filed  in  the  ofB 
the  .secretary  of  8(tile;  who  must  lunke  an  entry,  it 
records  of  the  conimi-ssioners  of  the  laud  office,  stating 
substarico  and  effect  of  tiie  judgment,  and  the  time  \ 
the  judgment-roll  was  filed.  The  real  property,  grant* 
tJiose  letters- patent,  nuiy  thereafter  be  di.spo.sed  of  b) 
coiumifi,sioiiers  of  the  bind  oEice,  as  if  the  letters-patenl 
not  been  i8.sued. 

§  1960.  Immediately  after  making  the  entry  presoi 
in  Hie  la.st  section,  the  secretary  of  State  mnst  transr 
certified  transcript  thereof  to  this  clerk,  or  tlie  regisie 
the  case  requires,  of  each  county,  in  which  the  real  J 
erty  affected  by  the  judirmcnt  i*s  sitnattd.  The  cler 
register  must  file  it;  imd,  if  Ihc  letters-patent  are  reco 
in  his  oUicf,  he  must  nme  the  contents  of  the  trauscri| 
t'le  margin  of  the  record. 
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A  Miiiiui  !■ 
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.  MaBCT-recnTovd  IB  aodim  action,  wlddihwil 
spedtXfj  exanted  or  in«oyiMted  bj  bw,  i 
be  piid  into  the  traamy  of  the  State. 


SectioM  one  tfaoiMaDd  cjght  b  undred  and  alMly 
_  J  ooe  tboiMaad  aght  taudrHl  aad  iiin«(T-««gbt  o( 
t  apply  to  an  action,  brao^  as  praacribed  >n  tli9  lut 
laectioiis. 

1965.  Where  the  conditkm  of  a  reci>in»i«»n>c  is 
oken,  an  order  of  the  court,  directinji  the  prospcullon  o( 
!  recognizance,  is  a  sufficient  forfeiture  ihcivof . 

^§  1966.  Where  a  recognizance  to  the  peoplo  is  forfetted. 
be  district-atiomey  of  ihe  co\inty  in  which  it  Mas'  i.ikcn, 
niut.  unlcRs  ihe  €X)urt  oiherwise  "dirwUs.  forthwiili  tiinir  «n 
Mion  to  recover  the  penalty  thereof.     It  ii»  «n<i 
p  auch  an  action,   to  al!«re  or  prove  nnv  tl.i  \ 

iJBVon  of  ihe  breach  of  iheoonilitiou  ;  hut  wlirn-  ihf  pcpU' 
ire  entitled  to  jud.cment  therein,  they  nuiKt  have  jiidgiuenl 
alute,  for  tht:  penalty  of  the  rocogiiixauce 


no 
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§  1967.  Witliiii  thirty  days  after  a  district-attorney  re- 
ceives or  eolleets  money  upon  a  rccoguiwince,  or  for  a  pen- 
alty or  forfeiture,  belonging  to  tbe  county,  he  must  pay  it 
to  the  fotiuty  treasurer  of  his  county,  deducting  only  hit 
necessary  dislnirscineuts  ;  exce])t  that,  where  he  does  not 
receive,  as  his  compensation,  a  salary  fixed  [nirsuantto  law, 
the  county  court,  may,  by  an  order  entered  in  its  minutes, 
allow  him  to  retain  also  a  sum,  sspecifled  in  the  order,  for 
his  reasonable  costs  and  esjienses,  and  a  reasonable  coun- 
sel fee. 

§  1868,  Efich  district-attorney  must  render  to  the  first 
term  of  the  c<juiity  court  of  his  county,  held  in  each  calen- 
dar ye:ir,  a  written  nctonrit,  verilied  by  his  atfldavit,  of  all 
aftlouj?  brought  by  him  upon  recoEmizances,  or  for  penalties 
or  forfeitures  lieloun-ini;  to  the  coutity,  Or  to  the  Sti»tc  ;  of 
all  his  proceedinffs  thereiir  ;  of  all  nidpments  recovered  by 
him  therein  ;  and  of  all  money,  collected  by  him  from  any 
person,  bclonpng  to  the  couiiiy  or  to  the  Htute.  This  sm;- 
tton  applic-s  ti  i  a  dirtrict-attomey  who  has  gone  out  of  office ; 
during  the  preceding  calendar  year. 


ARTICLE  FOURTH. 


Cebtaim  Actionb,  fouitoed  upon  the  Spoliatioh.  OB 
OTKEB  Misappropriation  op  public  PnoPEKTY, 


mN.T.522. 


'198ft  Action  In  court  of  the  State 
for  public-  fiiiidn  illt^ 
ijally  obtuliifid,  convort- 
t'd,  I'tc. 

19T0.  Stay  of  oilier  liomeBtic  ac- 
tioiiB  ;  partiee  thereto  to 
be  broujjlit  lii. 

IDTl.  Actions,  etc.,  in  furclgii 
coiirtB. 

IMTS.  Money,     dAmsBCg,     etc., 


Tcet  in  people,  on  com- 
menctimiml  of  actioa. 

Limitation  of  action. 

ntimate  diupotiUon  at 
proconda  of  action  in 
conrt  of  lilt  State. 

Id.  ;  upon  iKtilion  of  co^ 
|>orulion,  etc. ,  aggrieved 
1976.  Attorney -G«nenu  miut 
bring  aoUon. 


i!tT:i. 

19T4. 


1975. 


§  1069.  "Where  atij^  money,  funds,  credits,  or  other 
pr(i[>eny,  held,  or  owned  by  the  State,  or  held  or  owned, 
officially  or  otherwisf,  for  ur  in  belialf  of  a  governmental  or 
other  public  interest,  by  a  domestic  luunicijial,  or  othff 
public  corporutidu,  or  by  »  board,  officer,  custodian,  agency, 
or  agent  of  the  State,  or  of  a  city,  rnuuty.  town,  village,  or 
other  division,  subdivision,  depiirtment,  or  poition  of  the 
Btate,  has  heretofore  been,  or  la  hereafter,  without  right  ob- 
taine<l,  received,  convert<'rI,  ordisposfd  of,  an  action  to  i 
cover  the  same,  or  to  recnvcr  ilamages,  or  other  com  pen 
.tion,  for  so  obtaining,  receiving,  paying,  converting, 
.disposing  of  the  same,  or  both,  may  be  maintained  by 
people  of  the  State,  in  any  court  of  the  Stale  having 
diction  thereof,  altlioiigh  a  right  of  action,  for  the 
cause,  e-xists  by  law  in  mime  other  public  authority,  i 
whether  an  action  therefor,  in  favor  of  the  latter,  is  or! 
nut  pending,  when  the  action  in  favor  of  the  people  ia  ( 
meaced. 
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§  1970.  Wh«rc  an  action  is  commenced  by  the  people, 
Br  a  cau«e  specified  in  the  Insi  tection.  tlio  court  in  which 
iis  broutrlil  nisy,  \ipon  the  applicaiioii  of  any  piirly  tliere- 
i,  grant  an  order  -itftying  proL'codi:!  t;s  in  any  oihcr  action, 
jught,  for  the  same  cause,  in   the  same  or  any  uther 
Burt  of  the  State,  by  a  public  autUoriiy,  olhor  than   the 
ople ;  and,  if  necessary  or  proixr,  it  may  vacate  any 
Jer  or  interlocutory  jndpment,  made  or  rendered  in  such 
I  action  ;   and  it  may,  liy  the   sinne   order,  or   by  a  sub- 
jtient  onler.  granted  upon  the  jtpplietition  of  any  party 
eitlii;r  action,  direct  that  any  piirly  to  tlie  aefiou  so 
'stayed,  be  brought  in,  as  a  parly  to  the  action  commenced 
by  the  people. 

^S  1971.  The  people  of  the  State  may  commence  and 
laintHtn.  in  their  own  niinje,  or  otherwise,  as  is  allowable, 
DC  or  more  actions,  eiiiis,  or  oilier  judicial  iiroceedings. 
in  any  court,  or  before  any  triinmiil,  of  the  United  States, 
or  of  any  other  Slate,  orof  any  tiTriiory  of  llie  United  States, 

br  of  auy  foreig^i  country,  for  iinj'  cause  sjwcifled   in  the 

Klst  section  but  one. 

B   g  1978.  U])OU  the  eommeneemeut,  by  the  people  of  the 

JBtate,  of  anj' aclion,  suit  or  other  jiuliciiil  proceediujr.  us 
■pri'ficrilKd  in  this  article,  the  entire  cause  of  action,  includ- 
ing the  title  tn  the  money,  fiimil.s,  credits,  or  other  property, 
with  respect  to  which  Ihe  suit  or  action  is  brought,  tind  to 
the  damages  or  other  ci>mj>en«iliun,  recoverable  ftr  the 
obtaining,  receipt,  payment,  cunvcrnion,  or  disi)o«ilinn 
thereof,  if  not  pievinusly  so  ves-led,  is  transferred  lo,  and 
becomes  ateohilely  veiled  in,  the  people  uf  the  Slate. 

^  1973.  The  people  of  the  State  will  not  Bue  for  a 
cause  of  iiclion,  i^i^'cilied  in  this  article,  uuIes-8  it  ac- 
crued within  leu  yetu-s  before  the  action  is  coninieiiced. 

§1974.  Any  c<nirt  of  llie  StHle,  in  which   sn  action  la 

brought  by  the  pteople.  as  prewcribed  iu  this  arlirle,  may,  by 

the  final  jii<lgineiil  therein,  or  by  a  tubsequent  order,  (tirect 

pbat  any  money,  funds,  ilamnges,  credits,  or  other  pro|)erty, 

Becovercd  by,  or  a\Viir([e<i  In,  the   plainlitt   therein,  which, 

^f   lliat  action    had  not    been  brought,    woultl   not   have 

vested   iu   thir   jieople,  be  dLsyMised  of,  as    justice    (CCjuirea, 

,ip   such  a  maiiiitT  aa    to    re-inKtat(!    the  lawful  cuatudy 

Hereof,  or  to  apply  the  same,  or  Ihe  proceeds  Iheruof,  to 

\e  objects  and  pmpo.scs  for  whieh   they  were  authorized 

be   raised   or  procured  :    after   piiying  into  the  State 

sury,  out  of  the  proci'ed.t  of   Ihe  recovery,  all  eirpensea 

acurred  by  the  pt^ople  in  the  action. 

§  1975.   Any    corporation,    board,  officer,    cu.';todian, 

»ency,  or  ngeni,  mnv,  in  behalf  of  any  city,  county,  town, 

nllage.  nr  other  division,  wibiliviaion,  dcinirtment,  or  por- 

lon  of  the  Stiife,  which   wa.i   nut   a    piirly   to   an   action, 

Dllght  !«  prescribed  in  this  article,  and    which   ctaitus  lo 

entitled  to  the  custody  or  dlapoaitiou  of  any  of  tbe 
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money,  funds,  rtamngos,  credits,  or  other  property,  re- 
covered by,  or  awarded  to  tlie.  plfiintifE,  by  Ibe  tinarjudg- 
ment  in  the  action,  or  any  of  thr  proceeds  thereof,  and  not 
disposed  of  as  prescribt'd  in  Ibe  last  section,  preAent,  at  ttny 
time  after  tUo  actual  coUecliou  of  the  money,  an<l  its  pay- 
neut  into  the  State  tn^asory,  or  the  iicluul  receipt  of  Ibe 
property  tiy  the  people,  to  the  supreme  court,  at  a  Bpccial 
term  thereof  held  in  llie  comity  of  Albany,  &  verified  peli- 
tion,  Hettirig  forth  the  facta,  and  praying  for  the  relief  to 
wbieli  lie  or  it  in  entitled.  Notiee  of  the  iippliearion  and  u 
copy  of  the  petilinti  must  he  servKl  upon  the  Attorney- 
General.  L'poa  thf  hearing  the  court  may  mnke  such  n 
tinal  order,  ns  justice  requirts,  for  the  disposition  of  the 
munejr  ur  other  property,  ai  prcscribetl  in  ibe  last  section. 

§  1976.  The  Atiomcy-QcniTal  mu.st  commence  nn  ac- 
tion, suit,  or  other  Judieiul  proceeding,  us  pre.scrihed  in     ' 
article,  whenever  he  deems  it  for  the  interest  of  the  jieo 
of  the  State,  ho  to  do ;  or  whenever  he  ia  so  directed,! 
writing,  by  the  governor. 

ARTICLE  FIFTH. 
Action   to   HEC07En  Phofertt  escheated,  or 

FEITED  ruR  ThEASON. 

(  1977.  Attomey-Oeneral  to  bring 
ejectment  for  real  pro])- 
crty,  eschL'tttt^J  or  Jtor- 
feiteit 

1978.  Notice  ti>  be  finliUsliBd  be- 

fore trliil  )r  jndgmont. 

1979.  When  iml£.!"wiii;ialmnut8 

may  l)c  made   dcfend- 
antn. 

5i  19T7,  Whenever  (lie  Attorney-General  has  good  reason 
to  believe,  that  the  title  to,  or  right  of  possesj-ion  of,  an^ 
real  property,  hits  vested  in  the  people  of  the  State, ' 
escheat,  or  by  conviction  oroulhiwry  for  treason,  he  ms 
commence  an  action  of  ejectment,  to"  recover  the  properlj 

S  1978.  The  Atlorney-Oeueritl  must  cause  a  notice, 
specifying  the  names  of  the  parties,  and  the  object  of  the 
action,  and  containing  a  Itrief  description  of  the  property 
iiflfectcd  thereby,  to  be  published  in  the  newspaper  prima" 
at  .Albany,*  in  which  Ifgul  notices  are  reciuired  to  lie  pn' 
lislied,  iu  a  newspaper  piil)lished  in  the  city  of  New  Yi 
and  in  n  newspaper  pviblished  in  each  county  iu  which  j 
part  of  the  propertj'  is  sitaated,  at  least  once  in  each  we 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joir 
in  tbe  action,  is  brou^jht  to  iriid :  or.  where  judinuer 
rendered  therein  in  favor  of  the  plaintiff,  othenvise  tlifl 
upon  the  trial  of  an  issue  of  fact,  before  linal  judgment  i 
rendered. 


f  l'H().  Effect  of  jud^ientiRaQ 
unknnn-n  elaliuaiiUi.  i 
1961.  Attorney-UenCTftltortp 
recoveries  lo 
i^ionem  of  land  office.^ 
1982.  Action  ro  recover  lartio 
property  forfeited 
treitean. 


*  8«e  L.  1884,  c.  133,  repeallug  acts  providiDg  fur  >  State  paper. 
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§  1979.  If  the  ])ropcrty  is  not  ocrupiod,  nnd  no  person 
8  known  U\  ilie  Attf)rn<'y-Gc'tK'ral,  b»  claiming  tille  iFjcicto, 
he  defendant  or  ileferniimts  may  l)e  desipnateri  us  ' '  unknown 
rlainiauts,"  wiihmit  any  other  (lcsfTii>liiin.  In  mII  oiIkt  re- 
;pecb!',  seclion  four  huruirpd  and  flfty-one  of  tluBact  applies 
o  an  action,  in  which  (be  defendant  or  defcudunts  uru  thus 
ledgnated. 

§  1980.  Where,  in  an  action  of  cjpctnipnt,  to  recover 
property  iilh'g^ed  to  lie  escheak-d,  broufihl  as  pre-^crihed  in 
he  ia«t  seclion.  tiual  juci»;iii«it  in  favor  of  lljn  p(^i)lf  is 
■endered  ajiaiiist  unknown  rlaimant.^,  and  (lie  rial  ]iro[)L>rty 
■eeovered  thereby  is  aflenvanis  wold  acd  conveyed,  iniiler 
he  direction  of  the  ron)nds.sioiUTH  of  the  land  uRice,  the 
(udgnienl  is  eonclusive  upon  the  title  of  that  properly,  aa 
■gainst  all  iK-rsous,  except  thiiNe  who  couinieiice  au  action 
1?  ejectment  for  the  recovery  thercnf,  or  of  a  part  thereof , 
K'ithin  live  years  after  the  (iiml  jiidsinient  was  rendered  in 
Jie  action  in  favor  uf  the  penple.  and  ihc  judgwient-roll  was 
lied  thereupon.  But  sectiim  three  hundred  and  seventy- 
ive  of  litis  act  apitlii/.s  to  such  au  action. 

§  J  981.  The  Attorney  General  must,  from  time  to  time, 
nake  a  report  to  the  coijinii>siiiuorsof  the  land  othce,  of  all 
neal  proixrty  recovered  liy  (lie  people,  in  any  action  brought 
purnuant  to  this  article. 

p  198S.  Where  personal  property  is  forfeited  to  the 
fieoplc.  upon  a  conviction  or  outlawry  for  treason,  the  At- 
lomey-GenentI  naivl  lirinp.  and  may  maiulaiu,  an  action  to 
recover  the  f^anie,  or  tli<?  value  (iioreof,  or  such  oliier  action, 
founded  upon  the  forfeilurr,  an  might  Iw  maintained  by  a 

rvute  person,  who  li.'id  actpiired  title  1o  the  proiwrly. 
AIITIC'I.E  SIXTH. 

UisoRi^LAitEocs    Provisions.    KEi,.ATrNa    to   Actiohb, 
ETC.,  ra  Behai.k  ok  the  Pkoplk. 


Scire  facia",  qno  war- 
ranto, etc-,  abolished. 

Aclioiia  lot)'  l)rotij,'lit  In 
till-  iifinii'  nf  tlie  )>eoplL>. 

Juilgnit'iit  fiir  coi-tp  nmy 
bu    taken    agalui-t    the 


.Rcl 


peojilf. 
In  tor;  m 

pluiiiilff :  L'oitipenKa 


tor;  (vlnii  to  lie  joined 
ff ;  Lompensa- 
Altorncy-Qi'U- 


tion    of 

eral. 


ji  1987,  Co«tB  ;     liow    collected 
against  cnrporution  and 
usurpers  of  franchise. 
1SS8.  Joinder  nf  cauFei^  of  action 
agnintit  Bamo  persian. 

1989.  Coneolidatinn  of   nctitmB 

sgalnet  several  dcfond- 
!inti>. 

1990.  When    people,  municipaJ 

coi'poration,elr.,Dotre- 
tj Hired  to  give  «ecuritj. 


1983.  The  writ  of  scire  facia.s,  the  writ.of  quowrtrr.into, 
proceeding.s  by  inforniation  in  Ihe  nature  of  quo  war- 
anto,  have  been  abolisheii.  The  relief,  forini'dy  <ibiaiiied 
»y  means  of  either  uf  those  writs,  may  lie  obtained  by  ac- 
ion,  where  an  appiopriiite  action  therefor  ii  presciibed  in 
his  act. 

§  1984.  Af>  ftctinn,  brought  a.s  pre.scrihod  in   thit<  title, 
icept  an  uetiou  to  reeovora.  penalty  or  forfeiture,  expressly 
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given  liv  Inw  to  a  parlirular  nrticcT,  must  !«  brought  in  the 
iia,aie  of  (he  [wupleof  tin?  Statn  •  and  (lit'  I'nx-eefiiags  therein 
arc  the  surne.  as  in  an  iictioii  by  n  jirivfite  person,  except  as 
otherwise  s|H'eiiilly  j>rcsoribi:d  in  this  tille. 

§  1986.  Where  jiiriirment  is  rendered,  or  a  final  order 
is  matle,  (ipuusL  Ihf  people,  in  ii  civil  netion  brought,  or 
special  proeeidiuy:  iustituted,  in  tlieir  name,  hy  a  publie 
officer,  ]mrsiiBnl  to  a  provision  of  law,  it  imist  he  to  (lie- 
same  eifeet.  imd  in  the  wime  form,  as  against  a  private  in- 
dividual, who  liriii;;s  a  like  aetinn,  or  institutes  a  lik 
Bpeciftl  pnieeeding,  except  as  otherwise  specially  proscribed 
bylaw.  But  an  executiou  nhull  not  be  issued  against 
people. 
Pro.  §1086.  Where  an  aeliiin  is  hrought  by  the.  Attome." 
**•  Oeneral,  an  preseribed  in  this  tide,  on  tlie  relation  or  iu  for- 

mation of  a  person,  ha\iiig  an  intcrc."!!  in  the  question,  tlic 
complaint  must  allege,  anfl  the  title  of  (he  aeti<in  mii.st 
show,  that  the  aetiim  is  brnught  upon  the  relation  of  that 
person.  In  such  «  case,  (Ire  Altdrney  (jfneral  must,  as  ii 
comiition  of  bringing  (he  actiou,  require  (he  relator  to  give 
Batisfaetory  secnrity  lo  indemnify  the  people,  again.«it  the 
costs  and  espeiisee  thereof.  Where  i-eeurity  is  so  given,  the 
Attorney-General  isenlided  (ocnnipensation  forhiswrvice.". 
to  be  paid  by  the  rela(or.  in  like  manner  as  the  attorney  and 
couii.sd  for  a  private  [)ersnu. 

§  1987.  Where  rtunl  judgment  in  an  action,  brought  a- 
prescribed  in  liiis  tide,  is  rendered  ngainst  a  corporation,  or 
persona  claiming  to  he  a  coqwration,  the  court  may  dirpj'l 
the  costs  to  he  colleeied  by  execution  against  any  of  the 
persons  cliiiming  to  be  a  corporation  ;  or  by  warrant  ol 
attachment,  or  oilier  process,  against  the  person  of  an\ 
director  fir  other  officer  of  the  rorporatioa, 

g  1BS8.  Where  two  or  more  causes  of  action  exist,  in 
favor  of  (he  people,  against  the  same  person,  for  money  dur 
upon,  or  damages  for  (lie  non-perfonimuce  of,  one  or  mon- 
contracts  of  the  same  nature,  the  A( to rney -General  must 
join  all  those  causes  iu  one  action. 

§  1089.  Where  two  or  more  actions,  brought 
beimlf  of  the  people  upon  tlie  same  inur(gftgc  orotherci 
tract,  are  ])emling  agaiiiMt  separate  defendants,  claiming 
defending  under  the  same  title,  the  Attorney-General  in 
upon  the  reiiuest  of  the  defendants,  cmisc  them  to  be  c 
Bolidated  into  one  ae(ion  ;  and  only  one  bill  of  costs  can 
taxed  agaiust  the  defendants, 

§  1000.  Each  provision  of  ihis  ac[.  requiring  a  par(v 
give  security,,  for  the  imrpose  of  procuring  an  order  o/ 
rest,  an  injunction  order,  or  a  warrant  of  attachment,  or 
a  condition  of  obtuiniini  any  other  relief,  or  taking  any  pro 
ceediag  ;  iir  allowing  (he  court,  or  a  judge,  to  require  such 
security  to  tjc  given;  is  to  be  c(jnstrue.d.  as  excluding  an 
action* brought  by    (he   people  of   the  Stale,  or  by  a 
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mestU.  municipal  eor[K»ralioD  ;  orliy  a  public  officer,  in  be- 
Iialf  of  the  iK'cple,  or  of  sudi  a  corporaiion  ;  cxrept.  where 
tlic  sicurily,  tu  DC  given  iasiicli  uii  action,  is  speciaUy  reg- 
ulated by  the  proviBJon  ia  question. 

TITLE  II. 

Special  proceeding*  inttituUd  by  StaU  irrit. 

Abticu  1.  ProvlmlouK  ai>|>tlr»ble  to  two  <ir  more  Statu  writii. 

2.  The  M  rit  of  tiMlK-aa  curpiis,  lo  brintr  up  n  person  to  tesllfjr. 
8.  The  writ  of  liiilicas  cot;  iif ,  iiuil  ihh  writ  of  certiorari,  to 
Inquire  itiiu  Ihe  CBuse  of  dcientlon  . 

4.  The  wriiof  Tu^titlamua. 

5.  The  writ  of  Druhioltloii. 

C.  Tbe  writ  of  ui'aussinent  of  dam*g«ii. 
t.  The  wr  t  of  cerilarori,  to  t«vlew  ttie  deternLlmtloa  of  vx 
Infriior  Iribuaal. 


ARTICLE  FIRST. 
Pbovibions  Applicable  to  Two  i.h  Mimr.  Statk  Wbitb. 


I 

I 


i  IWl.  state  writ*  crmmetatpd 
IIMia.  To  bcMiiidiTt-eal  ot  court. 
IftjS.  Slate  w  ril  nt  Clie  Instance 

of  the  I  en(il»'. 
1!>M.  Rclutor,  wlien  joined  wilh 
people ;     purties,    how 
etyled. 
PartiBK  may  appear  hy  at- 

t:imey. 
Allowance  to  he  indorsed 

nnd  HivTied. 
Fin.il  o:iler  ;  ccrtalu  pro- 
ceedings   Baioci    an    In 
actions. 
WTi!  n  «  rit  returnable. 
How  K'rveil. 
liubeus    corpns,    bow 


1IM5. 

loue. 

199r. 


Iffj8. 
lUOO. 
9000. 


Kcrvi  d  ;     fees    and    iin- 

derljilting,      when      re- 

qairi-d, 
i  2001.  Fees  to  persona  not  ofll- 

cen« . 
SO'^.  Lai?l  Iwoseotlonsqnalifled. 
S003.  Mode   of     Burvuig     writ, 

wben   perBou    voncealB 

biiiiBcIf.  etc. 
200J.  Perpon     aerved    to    obey 

habetjB   cut^uB. 
sons.  IrJ.;  Bi»  lo  cerliorari. 
800,1.  Time  of  returning;  hsbcaa 

coipnu. 
SOOT.  PnnlBhincnt  for  non-pBy- 

lucDt  of  cot-is. 


§  1991.  Thfl  writ  of  Imbcfls  corpus  to  bring  up  a  per- 
Bon  lo  testify,  or  to  finswfr;  the  -writ  of  hubeas  corpus, 
and  the  writ  of  cci'tiomri,  to  inquire  into  the  ciuisp  of  de- 
tention ;  the  writ  of  iniiiidcirnuii :  the  writ,  of  pnihibitiou  ; 
the  writ  of  asHcssment  of  damaiies,  which  is  sutistiluted  for 
the  writ  liprelofririrkninvn  as  the  writ  of  nri  quod  damnum  ; 
and  tbe  writ  of  cerliorari  to  review  the  determination  of 
an  inferior  iriiiuiml,  which  may  be  ealletl  the  writ  of  re- 
view, shsdl  liereuftcT  be  styled,  collectively,  State  writs. 

§  109S.  A  Slule  writ  niuc.t  be  issued  under  the  seal  of 
the  court,  hy  wliJrh  it  is  awarded.  Where  it  is  allowed  by 
a  judjje  out  of  court,  and  is  rfturnable  before  n  eourt  of 
record,  it  mu.st  be  issued  under  Ihc  seal  of  the  court  before 
■which  it  is  returnable.  "Where  it  is  returnable  before  a 
judge  out  of  eourt,  or  before  a  body  or  tribunal,  other  tlian 
a  court  of  record,  it  must  be  issued  under  the  seal  of  the 
sapreme  court.  Where  ilie  seal  of  the  buprenie  court  is  to 
]be  used,  as  pnsrriiied  in  this  section,  it  may  be  the  seal  of 
tlie  couniy  whercia  the  writ  is  awarded,  or  wherein  it  is  re- 
luruable. 


STATE  WE1T8. 


iMN.y.  360.      S  1S83.  Where  a  State  -n-rit  isTpqiiired,  in  an  action 

spet'ial  prorec<ling,  civil  or  rriiniiml,  to  which  the  people 
are  a  partVj  or  in  winVii  th<jy  uro  intfresled.  it  mny  b? 
awiirdwl  upon  the  ajiplitatinn  of  the  Aitomej'-General,  or 
of  the  dislrit.t  atluriiey  liaviiii^  rhiirji;<?  of  the  action  or  special 
proceedini; ;  hiuI  the  iiKlorHcniPirt  of  ihc  allowance  thereof 
must  fltate,  that  it  was  issued  upon  such  an  application. 

§  1994.  A  State  writ  must  he  issued  in  behalf  of  the 
people  of  the  Sliite  ;  but  when;  it  ia  awarded  upon  the  ap- 
pliealion  of  a  iirivBte  person,  it  must  show  that  it  was  iiwuwai 
upon  the  ndaliim  of  tlial  person.  The  officer  or  other  per- 
eun,  araiuHi  whom  the  writ  ia  issued,  shall  l>e  styled  tli 
defendant  therein. 

§  1096.  The  parties  to  a  special  proceeding,  institute 
by  State  writ,  may  appear  hy  attorney,  with  hke  eilect  i 
in  an  action  brought  in  the  supreme  court ;  but  a  returul  _ 
Buch  a  writ  must  be  made  imder  the  hand  of  the  defendant, 
except  in  a  rase  where  it  is  otherwise  Hpecially  prescribed 
by  law,  or  where  the  court-  or  judjre,  for  pood  cause  slion 
by  afliduvit.  otherwise  directs.  Where  ihe  Attorney  Gen 
era!  or  the  district-attoruey  does  not  appear  for  the  people 
the  attorney  for  the  relator  ia  deemed  also  the  attorney  fo 
the  people. 

§  1996.  The  presiding  judge  of  a  court,  hy  which 
State  writ  is  nvvardeil,  or  the  judge  who  allows  such  a  writ 
out  of  court.,  lis  the  case  may  he,  must  sifju  an  allowance 
thereof  indorsed  thereupon,  slating  the  date  of  the  allow- 
ance. 

13BS.Y.B32.      §  1997.  The  final  determinalion  of  the  rigJxts  of  the  V 
tics  to  a  special  procecdiuf;;  instituted  by  Slate  writ,  ia  style 
a  final  order.     The  provisiioDs  of  this  act,  relating  to  amcnd- 
'  ments,  motions,  ■and  inlermcdiate  orders,  in  an  action, 

npplicahle  to  similar  acts  ia  such  a  special  proceeding  ; 
rept  where  .special  provision  is  otherwise  made  therein, 
where  the  proceeding  is  repugnant  lo  the  object  of  the  Stall 
writ,  or  the  mode  of  procedure  thereunder. 

g  199S.  Except  where  special  provision  ia  otherwise 
made  in  tliis  act.  a  State  writ  may  he  made  retumnlile  forth- 
with, or  on  a  future  day  certain,  as  the  ease  retjuircs. 

§  1999,  Except  whore  special  provision  is  oiher»-i 
miidc  in  this  act,  a  Slate  writ  must  he  personally  serveil, 
like  manner  as  a  summons,  issued  outof  thesuprcmecour 
and  each  provi.sion  of  tlit.snct.  relating  to  the  personal  aervio 
of  such  a  summons  upon  a.  defendant,  applies  to  the  servie 
of  a  State  writ. 

5*  BOOO.  A  writ  of  huhea.«  corpus  can  he  Ber%'ed  only  1 
an  elei'tor  of  the  State.      WIicm'c  the  prisoner  is  in  custndjj 
of  A  sheriff,  coroner,  constable,  or  marshal,  the  service 
not  I'omplelf,  unlcsa  tlie  person  serving  the  writ  tenders  I 
the  oH1(,er.  the  fees  allowed  by  law  for  bringing  up  thopris-" 
oucr,  tujd  delivers  to  him  an  undertaking,  witn  at  least  ono 
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fnirely.  in  a  sum  specified  Iherfin,  to  the  effect,  that  th« 
surety  tvill  j)ay  the  charges  of  caiTvinsback  the  prisoner,  if 
lit'  sh'jill  bi> remanded  .  sind  thjii  the  priKouer  will  uot  esc-ape 
Iiy  the  way,  either  in  goinj?  to,  reiii;iinitit:  iit,  nr  retiirniiig 
from  the  j)lHCe  to  which  he  is  to  be  laltci!.  The  sum  so  speci- 
fied must  be,  at  least,  twice  the  K"in  for  wliifh  (he  prisoner 
k  detained,  if  he  is  detained  ffir  a.>-pK-itic  sum  of  money  ;  if 
not,  it  must  be  one  thousand  dollars. 

g  2001.  A  court  or  a  judge,  allowing  ii  writ  of  habeiis 
corpus,  directed  lo  any  per>on  cjtber  tlnm  a  sheritT,  coroner, 
coDstat)le,  orniarslia),  may,  in  its  or  his  discretion,  require 
the  applicant,  in  order  io  ri'mit-r  the  ncrvic  e  lliereiif  com- 
plete, to  pay  tJie  charges  of  bringing  up  Ihe  prisoner.  In 
that  cfkse.  the  aniuunl  nf  Die  charge.'',  nut  lo  exeeid  the  fcea 
allowed  bylaw  iu  u  ehcriti  fur  a  .•iiinilur  service,  must  be 
specified  in  the  certiticate  allowing  the  writ, 

§  2002.  Tlie  last  two  sections  are  not  applicable  to  a 
case,  where  tlie  writ  is  allowrdiipon  the  application  of  the 
Ationioy-General,  or  a  diytriei.  iitloruey. 

g  200S.  A  writ  of  hjibcoa  corpus  or  of  cert iornri.  issued 
as  presciibed  in  nrticle  sf.ccud  or  aitide  third  of  this  tide, 
may  be  served  by  delivering  it  to  the  person  (o  wluiin  it  is 
directed.  If  he  cannot  be  found,  willi  due  tliligcncCj  it 
may  be  served,  by  leaving  it,  at  the  jail  or  other  place  in 
which  the  prisoner  i.s  conliiied.  A\ilh  any  under  ofHcer.  or 
oUjer  person  of  pro[)cr  age  having  charge,  for  die  time,  of 
the  priEoner.  and  pajing  or  teuderiug  lo  him  ihe  feca  or 
charges  for  bringing  up  the  prisoner.  If  llie  person,  upon 
whom  the  writ  ouL'ht  lo  be  served .  keeps  himself  conct  oled, 
or  refuses  aduiidance  lo  the  person  aitempiing  to  serve  it, 
it  may  be  served  by  atlixing  il  in  a  conspicuous  jilnce.  on 
the  outside,  either  of  his  dwelling-house,  or  of  the  place 
where  the  prisoner  is  confined.  In  that  case,  the  service  is 
complete,  witliout  tendering  the  fees  or  eharges  for  bring- 
ing up  the  prisoner. 

§  2004.  A  sheriff,  coroner,  constable,  or  marslinl,  upon 
whom  complete  service  of  a  writ  nf  habeas  corpus  is  made, 
as  prcscribefl  in  this  article,  must  obey  and  make  rcliim  to 
the  writ,  according  lo  Ihe  exigency  thereof,  whei Ik r  it  is 
directed  to  him  or  not.  Any  other  person,  upon  wlmm 
such  a  writ  is  served,  having  the  custody  of  the  individual 
for  whose  boneflt  it  wns  issued,  must  obey  and  execute  it, 
according  to  the  cotumarid  (hereof,  widiont  requiring  any 
bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  theccrtiflcate  nllGwingthe  writ. 

§  2005.  A  person,  upon  whom  a  writ  of  certiorari, 
issued  as  prescribed  in  this  title,  is  served,  must,  in  like 
manner,  upon  payment  or  lender  of  Ihe  fees  all  owed  by  law 
for  making  a  return  to  the  writ,  and  for  cor>yiiig  ilie  war- 
mat,  or  other  proceas  or  proceeding,  lo  be  annexed  there- 
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to.  oltey  and  return  the  writ,  according  to  the  exigency 
thereof. 

^  2006,  Whprt'  a  writ  of  habvas  corpus  is  returnable  ( 
a  (liiy  ceitiiln,  the  return  must  be  inado  at  the  time  i 
place  si)ecific<]  therein.  Where  sueh  a  writ  is  rutumabli 
forlliwitli,  at  a  pluce  within  twenty  niile.s  of  the  place  of 
service,  the  n-lurn  must  be  niaile,  and  tlte  prisoner  must  be 
j(r(Mluee<l,  within  twenty-four  hours  after  wrvice  ;  and  the 
like  time  mu.st  be  allowet),  for  each  additional  twenty 
miles. 

§  SOOT.  For  non-XJaymen t .  u]>ou  demand,  of  the 
awarded  by  a  tiiial  order,  made  in  i\  s-pecial  proceeding 
Htituted  by  State  writ,  exw'pt  where  a  peremptory -writ  1 
nundamus  i.s  awarded,  after  the  issuinj;  of  an  altfmativ 
ntiindamus,  the  person  required  to  pay  the  same  may  be 
punitihed  for  a  tonlempt  of  tlie  court  awarding  them,  ore' 
wiiicli  I  lie  judjre  awartlini:  tlu-m  i»  a  member,  as  if  tbefis 
order  waa  u  liual  judgment  of  the  couit. 

ARTICLE  SECOND. 
The  Writ  ok  IIabeas  Corpiw,  to  bring  up  a  Perb 

TO  TEbTIKY. 

f  2008.  HabpBS  corpus  *o  tfst'fy  ;        $  SOU.  The    lB«t    three 

whiii  allowed  liv  court  qualitlrd. 

or  judge.  S!(>12.  Apj.licatioii ;  howmixW? 

8009.  Id.  ;    wlien    aliowml    by  2013.  Ciriuiu  prisonerB  to  here- 

jadKP.  mandi'd. 

JOIO.  Id.  ;  \n  Knit  h"fort'  jugiice  2014.  Ofilier  to  obey  and  rDtnin 

of  the  pcacL',  i-lc.  writ. 

I  ILW.  Con-       ^  2008.  A  court  of  record,  ntherthan  a  justice's  court  of 
••1.  Act        g  ciiy^  r,r .;  jud^'e  of  smli  u  eourt,  or  a  juntiee  of  the  supreme 
court,  has  i>ovver.  u)kiu  the  applicatiun  of  a  parly  to  an 
""  action  or  special  proceedinjr.   civil  or  criminal,  pendis^ 

therein,  to  isstie  a  writ  of  h.tbca.s  corpus,  for  the  purp 
of  bringinj^  before  the  ciurt,  a  pri.soner,  deiainod  in  a  iaSi 
or  prisnn,  witliin  the  St.'iie,  to  testify  a-s  a  wiincf*  in  tlie 
action  or  Hpecial  proeewliiif!;,  in  bclialf  of  ihe  applicant. 

§  S009.  Such  a  writ  umy  abo  be  issued  by  a  ju.slico  of 
the  .supreme  court,  u|iun  the  ap]i!ica'inn  of  a  fuirly  to* 
special  proeeedin;?.  civil  or  criniiual.  jiending  before  any 
offlcer  or  body,  authorized  to  examine  a  wilnevs  therein. 
In  a  ca*€  specflietl  in  tliia  section,  the  writ  may  al.so  be 
issued  by  a  judge  of  a  superior  city  court,  a  county  judpe. 
or  a  special  cfunly  judge,  residing  witliin  the  county  whero 
the  officer  resides,  before  whom,  or  the  court  or  oi her  bfidy 
sits  in  or  before  which,  the  apccial  proceeding  is  pending. 

§8010,  Such  a  writ  may  also  be  issued  by  &  justice 
of  rue  supreme  court,  upon  i  he  application  of  a  i)arty  to  an 
action,  pending  before  a  justice  of  the  peace,  or  in  a  justicp's 
court  of  a  cityT  or  a  di.strict  court  of  the  city  of  New  York, 
to  bring  licfore  the  justice  or  court,  to  be  examined  a.s  a 
witness,  a  prlsoucT  coutLucd  iu  the  jail  of  tlio  ctmaty  whcru 
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the  aciiou  is  to  be  tried,  or  an  HiljniniDg'  county.  In  a  case 
ppeclfled  in  this  nclioii,  the  writ  tuny  hI>*o  l>e  issued  by  a 
judf^c  of  a  supeiior  city  court,  a  couniy  jutl^'c,  or  a  Rjiecifd 
county  judge,  residing  within  the  county  where  iho  justice 
resides,  or  the  court  is  located,  or  the  prisoner  is  coulined, 
as  the  case  may  be. 

§  ieOll,  [Ai»'<nmi]  a  writ  shall  not  be  isisucd,  by 
virtue  of  eiiliLT  of  lh<i  hist  three  sections,  lobriufiupa  pris- 
oner wnteuccd  to  dcuth.  Nor  hhall  it  be  issued  to  briiig 
ufi  a  priiioiier  routined  iiiiilcr  any  oiliiT  soriti'tu'c  for  a  fel- 
ony ;  except  ■wluTC  die  fipplicjiiion  is  made,  in  lu'lialf  of 
the  pei>ple,  to  hraig  him  up  as  .'i  wi(in'i-s  on  the  trial  of  an 
indictment,  and  then  only  by  and  in  the  tiiscrelion  of  a  jus- 
tice of  the  supreme  court,  or  ii  judRC  of  Q  superior  city 
court,  upon  sucli  nolice  to  the  di^tric-l -attorney  of  the 
'county  wherein  the  prisoner  vvjt«t  convicted,  and  upon  such 
terms  and  rondilions,  and  under  f<ucJi  rcguhitions  ass  the 
judge  may  prescribe. 

§  2012.  An  application  for  a  writ,  made  as  prescribed 
in  either  of  the  fore^oiaK  seelions  of  this  article,  must  be 
verified  by  nftidnvit,  find  must  stale : 

1.  The  tiile  ami  nature  of  the  action  or  special  proceed- 
ing, in  rep:iird  to  vvhicli  the  (estinionj-  of  I  he  piiMoner  ih  de- 
i^ired  ;  and  ihe  court,  or  hiwly.  in  or  befoie  whitb,  or  the 
officer  liefort)  whom,  it  is  pendiupr. 

2.  That  Ihe  testimony  of  the  prisoner  is  material  and 
necessary  to  the  applicant,  on  the  trial  of  Ihe  action,  or  the 
bearing  nf  the  Kpeeial  proceeding:,  a.she  is  udvi.serl  by  i-uun- 
sel  and  verily  believes. 

8.  The  pliice  of  continenictit  of  the  prisoner. 

4.  Whether  the  prisoner  i.s  or  is  not  confined  under  a 
sentence  for  a  felony. 

But  where  Ihe  Attorney-General  or  district-attomey 
makes  the  application,  he  need  not  swear  lo  Ihe  advice  of 
counsel. 

g  2013.  The  return  to  a  writ,  issued  as  prescribed  in  this 
article,  must  sjale  for  what  cause  llie  prisoner  is  htid  ;  and 
if  it  appears  Iherefrom,  that  he  is  held  by  virtue  of  a  man- 
date in  a  civil  action  or  .special  [iroreeding  or  by  virtue  of  a 
commitment  upon  a  criminnl  charge,  lienuist,,  after  having 
testified,  be  remantled.  and  agiuu  committed  to  ihc  prison, 
from  which  be  was  taken. 

§  2014,  Any  olflcer  to  whom  a  writ,  issued  as  pre-wribcd 
in  this  article,  is  delivereil,  must  obey  the  same,  according 
to  the  exigency  thereof,  and  rnnke  a  return  thereto  accord- 
ingly. If  be  rcfitws  or ncglfcts  m  lo  do,  iic forfeils,  lo  the 
people,  if  the  writ  was  issued  upon  tlie  application  of  Iho 
Attorney-General  or  a  district-attorney,  or,  in  any  other 
case,  lo  the  party  on  whose  application  the  writ  was 
issued,  the  sum  of  five  hundred  doiiars.  But  whe:e  (he 
prisoner  is  conlined  under  u  sentence  to  death, a  return  to  that 
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effect  is  a  sufflcicat  obedience  to  the  writ, without  producing 
Lim. 


-ARTICLE  THIRD. 
The  Whit  op  Habeas  Corpus,  and  thk  Writ  of  Cs 

TIUBARI.TO   INQinRK  ISTO  THE  CaUBE  OF  DETENTIOsJ 


i  2015.  Who  entitled  to  prtinecnte 

the  writs. 
2018.  Wheu  neither  writ  bIiuII 

be  iiliowL'd. 
M17.  Apirlicjltioii ;  how  and  In 

whom  made. 
2018,  Api)!lc«i">ii     In    another 

comitv  ;  uro,>f  mqiiirod. 
20IB.  ConlentB  of  [ictilloji. 
aoao.  When     writ      mast      be 

(J ran  ted  ;     pcnulty    for 

rffiislnf,'. 
Fonii  of  writ   of   habeas 

cur|iuB. 
Form  of  writ  of  certio- 
rari. 
When  writ  rctum.iblp  be- 

fiirc  iiiiolhir  Juiific. 
iXH4.  Wlieu  Will  siUUcieiit. 
8(Bj.  WhRnwrtio   ix^ue  wltli- 

Dut  up|)  ictition. 
Ifetarii  ;  its  contents. 
Uiib-'ns  corpiiE  ;   lK)djr  of 

prisnntT  lol>e produced, 

nnlpHH.  etc, 
PrcK-cedinsi"  on  riiAObccIi- 

cnci;  of  writ. 
Id  ;  prcceiJt  to  bring  up 

pii»niu-r. 
Id . ;  powiT  of  county  ma y 

be  rallpd. 
80SI.  Proci'ediBgs  on  returu  of 

halRin>  oorpai". 
SOUS.  Wlicn  priwjner  to  be    ro- 

luuiiiled. 
2083.  Wti'^n  to  bu  discharged  in 

civil  cae«j^. 
2034.  Th<-  iMKt  pectiiin  (lualilleil 
!!03S.  ProceodingH  on  irregular 

•        cotnmilnient. 
S086.  Id  ;   when  priKoner  may 

hi'  com  milt  L'd  to  auoi  lur 

officer 
2087.  CMtody  of  priBoner  peiid- 

lni»  tie  procecJinK?. 
2038.  Notice    to   j>fn«m    Inter- 
ested iu  dererition. 
3039.  PrlsonBr   may  r(>..lrovi>!  t 

return;     proofs    there- 

npoii. 
2040.  Proceed  liiRK     upon    eitk- 

iie.-?s,  etc  ,  I  f  prifnner. 
aoil.  When  i-ertiotiiil  to  isfiie 

on      application       for 

liabeoa  corpus. 


2021. 

8033. 
80-M. 


8026. 
2021 


SQ83. 


S080. 


2043. 


S044. 


8  £012.  Proceeding!!  upon  lf«  ' 

liim. 
Id.;  wbend'KljarKc  toHie 

granied  ;  when  procced- 

inss  to  tease 
When  certloi  art  doet  rot 

prevent  hnbeitp  corpii*. 
2045.  Ball  on   certiorari  ;  when 

and  how  ordered 
*J04S.  Id.;  by  whom    and  how 

taken.  • 

2047.  Dischaipe     of      prisonet 

bailed. 
S018.  Order  "iibstitntcd  for  writ 

of    diccliarue ;    Rcrvicfl 

and  e(Ic<:t  thoreof . 
2040.  Enforcing  order  for  dia- 

charge  :  peralty,  etc. 
20.W.  When  prisoner  diacliurKed 

not  to  be  re-impriaoiied; 

when  he  inav  be- 
2051.  Penalty  fir  violating  the 

lapt  aecticn. 
SOna.  Id  ;  for  concealing  prii^ 

oner,  etc.,  to  dTold  writ. 
80M.  Id.:  for  aiding,  etc. 
20fi(.  Warrant     to     bring    op 

priconer    about    being 

n-movod . 

2056.  When  offender  to  be  ar- 

rnFtcd. 
2054.  Execution   of     warrant; 
proceedings   to   relieTS 
prisoner. 

2057.  Id  ;  proceeding*  to  pnn- 

luti  offender. 
mvji.  fl'hia     appeal     moy     be 

taken   in    eases     nuder 

thie  article. 
20S9.  Id   ;  by  people. 
9000.  Prisoner  who  aptKals  nuy 

be  admitted  tn  hail.    • 
SOtH.  Id   ;  riroiriiizauce,  etc. 
30US.  Id  ;  of>  appeal  to  court  at 

iippealg. 
CuBtody  of  priKoner  mO 

lie  gives  bail. 
When  rc;ot£nixanco  to  i. 

valid   for   on    adjoufl 

nient,  etc. 
2()fi5.  I'lnalty  for  refnalngcopy 

of  proceiw.  etc. 
S'MO.  Application  of  tbini 

to  other  writs  of  hai 

corpus . 


20(13 
2084. 


(;  2016.  A  person  impriconc'ii  or  re-slrainetl  in  his  liber 
within  ihc  Sliitf,  for  any  cause,  or  upon  any  pretence, 
entitled,  tscept  in  oni-  of  the  cases  specified  in  the  ne 


igS0l6-2019     HABEAS  CORPL'S.  ETC. 


121 


section,  to  a  writ  of  halwas  corpus,  or  a  writ  of  certiorari, 
lut  prescribed  in  lliis  iirticlc,  for  the  purpose  of  inouiring 
into  tLe  cause  of  the  iniprisniunenl  or  rcBtnilut,  ana,  in  a 
case  prescribed  by  \t\w,  of  riclivering  him  therefrom.  A 
writ  of  habeas  corpus  may  be  issued  and  serveil  under  this 
seciion,  ou  the  tii-st  <lay  <'f  the  week  commonly  called  Sun- 
day ;  but  it  cunnol  be  made  reUiniable  (in  that  day. 
^2016.  A  person  is  not  enlillcd  toeiilierof  the  writs  issN.r.aoT. 

t  specified  in  tlie  lant  wction,  in  eilliernf  the  following  cases  : 
1.  Where  he  has  lieeu  <oiiimitti'tl.  or  is  detained,  by 
virtue  of  a  mandate,  iwueil  by  u  court  or  a  jiidce  of  the 
United  Stales,  in  a  c:isc  where  sucli  cnuilsor  judffes  have 
exclusive  jurisdiction  undef  the  laws  of  the  United  States, 
or  have  acquired  exclusive  jurisdiction  by  the  commence- 
ment of  lejial  proceeding.>(  in  such  a  court. 
^  2.  Where  he  ha.s  been  comuilued,  or  is  delalned,  by 
Brirtue  of  the  final  judjiment  or  decree,  of  a  competent  tn- 
■bunal  of  civil  or  crlniinal  juri*lictir>n  ;  or  the  final  order  of 
such  a  tribunal,  made  in  a  spivial  proceedinfr,  instituted 
for  any  cause,  escept  to  punish  )iim  for  a  contempt  ;  or  by 
virtue  of  an  execution  or  other  process,  issu(^d  upon  such  a 
judgment,  decree,  or  final  order, 

ti  S017.  Application  for  the  writ  must  bo  made,  by  a 
written  petition,  eigned,  cither  by  the  jiersou  for  whose  re- 
lief if  is  ijitended,  or  by  some  person  in  his  behalf,  1o 
either  of  Oie  foilowtng  coiirt.i  or  ot!leer.'» : 

1.  The  mipreme  court,  at  a  special  or  general  term  there- 
of, where  Hie  prisoner  is  detained  wiihin  the  judicial  dis- 
trict within  which  Ihe  teim  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the 
Stale. 

»3.  An  ofRcer  authorized  to  perform  the  duties  of  a  jufttice 
of  the  supreme  court  at.  chambers,  being  or  residing  withii: 
the  city  or  count  v,  where  the  prisoner  is  dettuncd  ;  or,  if 
there  isnosuch  officer  wiihin  that  city  or  county,  capable  01* 
acting,  or,  if  all  tlto.se  who  are  cnfwblu  of  acting  and 
authorized  to  grant  the  writ,  are  absent,  or  have  refused  to 
grant  il,  tlieu  loan  ollicer,  authorized  to  perform  those 
antics,  residing  in  an  aidjciiniug  county. 

§  B018.  Where  application  for  either  writ  is  made  as 
prescribed  in  suhdtvisinn  Ibirdof  the  last  section,  without 
ihe  county  where  the  pri.som  r  is  detained,  the  otHcer  must 
require  proof,  by  the  oath  of  the  person  applying,  or  by 
other  .sufKcient  evidence,  of  Ihe  facts  whicli  autbnrize  him 
to  act  as  tht-rcin  prescribed  :  and  if  a  juilge  in  thai  county, 
authorized  to  grant  the  writ,  ia  said  to  be  incapable  of  act- 
ing, the  c.'iuHc  of  the  inca|>iicity  iiiu.st  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  nnist  he 
denied 

§  8019.  The  petition  must  be  veriflefl  by  the  onlh  of  the  a  S.  v. 
petitioner,  to  the  efTecl  that  he  believes  it  to  be  true  ;  and  Sapii.'8»| 
must  slate,  insuhstnnce  ; 
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1.  That  I  he  i>crfion  in  whose  behalf  the  ■WTit  is  applied 
for,  is  i  111  prisoned,  or  rt^strainod  in  his  liberty  ;  the  place 
where,  unless  it  i^  nnknnvvii,  and  the  officer  or  person  by 
whom,  lit!  18  Ro  im[irisoiierl  or  reslrainfifl,  naming  liotk 
pnrtits,  if  their  nnnieH  are  known,  aud  describing  eit. 
parly,  whosf  uiime  is  iiiikiiown. 

2.  That  he  hiia  not  been  coniniilted,  and  is  not  detain 
by  virtue  of  niij-  judgment,  decrci-,  firml  order,  or  process, 
specilicd  in  section  twotlioiisinrt  and  sixteen  of  this  act. 

3.  The  tavj.ie  or  preleuce  of  Ihe  inipiisoninent  or  restraint, 
according  to  the  best  knowledge  and  belief  of  the  jieli 

,  tioncr. 

4.  If  the  imprisonment  or  restraint  is  by  virtue  of  a  man- 
date, a  copy  thereof  must  be  annexed  to  the  petition  •  unless 
the  peiititiner  avers,  eiiiier,  that  by  rciLson  of  tlie  remo%'al  or 
conceal Dieiil  of  the  prisoner  before  the  application,  n  de 
mand  of  such  a  copy  rauld  not  be  made,  or  that  such  a 
demand  was  made,  and  the  legiil  fees  for  the  copy  were 
tendered  to  the  officer  or  otiier  person,  having  the  prisoner 
in  hia  custody,  and  that  the  copy  was  refused. 

5.  ]f  the  imprisDnnient  isalloged  to  be  illeffal,  thepotition 
mtLst  istntc  in  what  the  alleiied  ille^lity  consists. 

G.  It  inuHtHpecify  whether  the  jietitiimer  applies  for  the 
writ  of  habeas  corpus,  or  for  the  writ  of  certiorari. 

g  S080.  A  court  or  a  jndpe,  nnthori/.ed  to  grant  either 
writ.,  must  gtnnt  it  without  deljiy,  whenever  a  pctitiuu 
therefor  is  pre'seiited ,  ns  prescribed  m  the  furesioinj;  sectioOR 
of  thiH  article,  unless  it  appears,  from  the  (R'tition  itself,  or 
thedot'uments  anue.xed  thereto,  that  the  petitioner  it*  prohib- 
ited by  law  from  jmisecutin^the  writ.  Foraviolatiou  of  thit 
section,  a  judtre.  or,  if  the  ni)pUcation  waH  made  to  a  court, 
each  member  of  the  court,  who  a-ssents  to  the  violation, 
forfeits^  to  the  prisoner  onethousiuid  dollars.  lo  berecovere<l 
by  an  iietiou  in  hi.s  name,  or  iu  the  numc  of  the  petitloi 
to  bis  u.«;e. 

§  2021.  The  writ  of  liabeas  enrpu.a.  isaned  ns  preacji' 
tn  this  article,  niiirt  be  subatautiaiiy  iu  the  following  fo; 
the  blanks  beinj;j)rii|ierly  tilled  np  : 

"  The  People  of  The  Stiite  of  New  York. 
To  the  SheritT  of,"  etc.  |or  "  to  A.  B."J 

"  We  cuoimand  you,  that  you  have  the  body  nf  C 
by  you  imprisoned  aud  detained,  as  it  is  said,  together  with 
the  (inie  and  cause  of  such  iniprisonTiicnt  and  detention,  hy 
whatsoever  name  the  aiikJ  ('.  I),  is  called  or  charged,  before 

,"  ["  the  supreme  court,  at  a  .special"  (or  "  pen»^ 

ral '")  •■  term  thereof,  to  he  held,"  or  "  E.  F.,  justice  of  the 
supreme  court,"   or  otherwise,  as  the  case  mav  he.]   "ftl 

on ,"  [or  "  immediately  after  the 

receipt  of  this  writ."]  "to  do  and  rcceivB  whiit  shall  then 
and  there  be  considered,  concerning  the  said  CD.  Aud 
have  vou  then  there  this  writ, 

•'Witness, ,    one    of   the    juKiieea" 
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"judges")  "of  the  said  court,"  [or  "couuty  jud^rt',"  or 

otnerwist',  hk  the  case  iiiiij'  be,]  "  the day  of 

,'  in  the  year  eighteen  hiin<lred  and ." 

§  S022.  The  writ  of  certicirnri.  issued  as  prescribed  in 
this  article,  must  lie  siibslanliiilly  in  the  following  form, 
the  blanks  being  properly  tilled  up  : 

"  The  People  of  tiie"Stiile  <if  Nexv  York, 
To  the  Sheriff  of,"  eic.  [or  "to  A.  13."] 

"  Wecommnnd  you,  that  you  certify  fully  and  at  Jnrj^, 

to ,"   ["tho   siipri"rne   court,  at  a  Hperial  "  (or 

"  eeneral  ")  "  term  therwjf.  to  he  held."  or  "  K.  F.  justice 
of  the  supreme  court,"  or  nthcrwise,  as  Ike  case  nmy  he,] 

"at  ,   on  • — ."     [ur    "  inimediutely 

after  the  receipt  of  thi-!  writ,"]  '"  the  day  iind  c-iiwe  of  the 
imprisonment  of  (".  D.,  by  you  dtMaincd,  iis  it  l*  said,  by 
whatsoever  numc  ihe  s'lid  ('  I>.  is  i-allwl  or  charged.  And 
have  you  then  ilicre  this  writ. 

"  \Vitnes-H, ,    tmc     i>(     the    justices"      ((ir 

"jtidges")    "of  the  s;dd  court,"  [or  "  county  judge."  or 

otberwiso,  ns  tho  ciuse  may  be,]  "  the day  of 

^— — ,  in  the  year  eighteen  hundred  and ." 

§  S0S3.  If  application  for  either  writ  h  made  to  the 
supreme  court,  or  lo  a  justice  thereof,  in  a  county  other 
thiin  that  where  the  pcrwon  i.s  iiin>risoued  or  cnulimii,  the 
writ  niuy  be  made  fctuniable,  in  its  or  his  diwietioii,  licfore 
any  judge  aulborized  lo  grant  it,  in  the  county  of  the  iin- 
prisonmeMt  ur.conflnenient. 

§  2024.  The  writ  of  htibens  corpus  or  the  writ  of  cer- 
lioruri  shall  not  lie  disoliejed.  for  any  defect  of  form,  and 
par  iculariy  in  cither  of  the  following  cases  : 

1.  If  Iht;  person  having  the  custody  of  the  prisoner,  is 
designated,  cither  !)j^  Ida  name  of  offli-e,  if  he  has*  o:e,  or  by 
his  own  Hume;  or,  if  both  namea  are  unknown  or  imccr- 
tftin,  by  an  a-s^-med  appellation.  Any  perison.  upon  whom 
the  wnt  is  .served,  ia  di'Oiucd  to  be  Ihe  person  lo  whnm  it  is 
dire<:tcd,  allhough  it  is  directed  to  him  by  a  wrong  name  or 
de.*<cription ,  or  lo  another  person 

2.  If  the  prisoner  directed  to  be  produced,  in  designated 
by  name,  or  <^itherwige  dt^cribed  in  luiy  way,  so  as  to  be 
iaentified  as  ihc  person  inlenfled. 

§  S0S6.  Where  a  justice  of  the  snpnMne  court,  in  court 
or  out  of  co\irl,  has  eviderjce,  iii  a  jtidicial  proceeding  taken 
before  hhn.  thai  any  person  is  illeguUy  imprisonetl  or  re- 
strained iu  his  .iberty  witliin  the  Sliile  :  or  where  any  other 
judge,  autliorixfd  by  this  article  to  grant  the  wrii.s,  has 
evidence,  in  like  manner,  tliat  nny  person  is  llms  imprisoned 
or  restrained,  within  the  county  where  the  ludare  resides; 
lie  must  issttn  a  writ  of  babeaa  corpus  or  a  writ  of  certiorari, 
for  (be  relit'f  of  that  person,  although  no  application  there- 
for ba.H  Iwen  made. 
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S5  8026.  The  ix-reoii  upon  whom  eitber  writ  hasi 
duly  served,  must  state,  plainly  anil  unequivocally,  I 
returu  : 

1.  Wliether  or  not,  at  the  time  when  the  writ  wasst 
or  at  any  time  theretofore  or  thereafter,   he 
custody,  or  under  his  puwcr  or  restraint,  the 
whose  relief  the  writ  was  issued. 

2.  If  lie  80  luid  that  person,  when  the  writ  vftSr 
and  still  has  him,  the  nutbority  and  true  cuune  of  th 
prisonitient  or  rt-rtraint,  fietiitijt  it  forth  at  lenj^h.  J 
prisoner  is  detained  bj'  virtue  ut  a  mandate  or  other 
ten  authority,  a  copy  lliereof  must  be  annexed  to  tfc 
and,  upon  ttie  return  of  the  writ,  the  origtoal  mu 
duceil,  and  cxhibiled  to  the  court  or  judt'e.  

3.  If  he  80  had  the  prisoner  at  anj'  time  but  has  : 
ferred  thecuatoily  or  reslRiint  of  him  to  another,  the  i 
muat  conform  to  the  return  recftiired  by  the  second  I 
vision  of  tills  st'clion,  exL'ept  tliiit  flie  aubstance  of  the 
dale  or  other  wrillen  aiitlmrity  mny  be  given,  if  the  oti 
is  no  longer  in  his  handi?;  and  that  the  return  must 
particularly  to  wlmm,  at  what  timo,  for  what  caua 
what  authority,  the  transfer  waa  made. 

The  return  niust  be  sig-ned  by  the  person  mail 
unless  he  is  a  swnrn  public  ofHccr,  and  makes 
his  official  capacity,  it  must  be  verified  by  >ds  oath.    , 

§  20S7.  The  person,  upon  whom  a  writ  of  h 
corpus  has  been  duly  served,  must  also  liring  up  the 
nf  llie  priwoiicr  in  liiB  custody,  accordinji  to  the  com 
of  the  writ ;  unless  lie  .statea,  in  his  reluru,  that  the  pd 
i^  !=o  sick  or  intirni,  that  the  production  of  him  '^■1 
danger  his  life  or  hi»  health.  ^^ 

g  2026.  Where  a  person,  who  has  been  duly  fs 
with  L'lilier  writ,  refuses  or  neglects,  without  *gufl 
cjiuse  shown  by  him,  fully  to  obey  it,  na  prescribed  i 
last  two  sections  the  court  or  judge,  befoie  which  or  ^ 
it  is  made  returnable,  upon  proof  of  the  due  service  th- 
must  forthwith  issue  ii  warnurt  of  nllachinent,  dii 
generally  to  tlicslieriFf  of  any  tnunty  where  the  delta' 
may  be  found,  or,  if  the  deliuquent  is  a  sheriff,  ti 
coroner  of  his  county,  or  to  a  particular  person  spe 
appointed  to  execule  Iho  wiirraiit,  and  designated  lh< 
commanding  such  officer  or  other  person  fortbwi 
apprehend  the  delinquent,  at»l  bring  him  before  the 
or  judge.  Upon  the  delinquent  being  so  brought  Q 
orcTer  must  be  made,  comuiiiting  him  to  close  cusic 
the  jiiil  of  the  county  in  which  lire  court  or  judge  is  ; 
he  is  a  sherilT,  in  Ihe  jiiii  of  a  county  other  than  his 
dtKignated  in  the  order,  and,  in  either  case,  without 
allowed  llie  libt-r(ie.<j  of  the  jiiil.  The  order  must  < 
that  he  stand  coninrittcd.  uulil  he  makes  return  U 
writ,  and  complies  with  any  order,  which  may  be  lua 
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Durt  or  judgf.  in  relation  lo  the  jwrsou  for  wliosc 
Uie  writ  was  issued . 

089.  Tlie  court  or  judge  may  also,  in  ita  or  his 
tion,  at  the  time  wht'ii  thewarruntof  nitactimcnt  is 
I,  or  afterwards,  i.ssue  a  precept  lo  tlie  sheriff,  roroner, 
her  person,  to  wlioiu  tlie  warrant  is  dirertprt,  com- 
ing hira  fortliwiih  tn  bring  before  the  court  or  judge 
•Tson  for  wiros*  Ix'nefiit  Uie  writ  was  jfran't^i,  wlio 
therejiftpr  reitiain  in  (he  nistody  of  tiie  officer  or 
1  esecutiiig  tlie  pricep),  uniil  discharged,  laailed,  or 
ided,  as  the  toiirt  or  juih;e  directs. 

080.  The  slierilT,  coroner,  or  ctlier  person,  to  whom 
rant  of  attachinenl  or  prece|)t  is  directed,  as  prescrilied 
ler  of  the  lust  I  wo  sections,  mny,  in  the  execution 
it,  ciiU  to  hi'*  uid  the  puwer  of  tlie  county,  as  a  sheriff 
lo,  in  the  e.xecHtiou  of  a  mandate  iwHuetf  from  a  court 
ord. 

081.  The  court  or  judge,  before  which  or  whom  a 
ler  is  brought  by  virtue  of  a  writ  of  habeas  corpus, 
I  a.s  pregcritiL'd  in  this  articlt-,  muet,  imnicdialely  after 
turn  of  die  wril,  esamiue  into  Ihc  facts  alleged  in  the 
1,  and  into  the  ciiusc  of  the  im prison nicut  or  restraint 
s  prisoner  ;  aud  must  make  atluid  order  to  discharge 
herefrnni,  if  no  lavvfu!  cause  for  the  imprisonment  or 
int,  or  for  liie  contiiinBiice  thereof,  is  phowii;  whether 
aiue  WU9  upon  a  commitjnecit  for  uu  actual  or  sup- 

crimLual  matter,  or  for  some  other  Ciiuse. 

038.  The  court  or  judgemu-st  forthwitti  inaltoa  final    ii  AbK  N, 
to  remand  the  iirisoner,  if  it  uppesrn  that  he  is  de-    C- 1»- 
I  in  custwlf  for  cithcrof  tliefollowliigciiiiscH,  and  that    j^o n  y'so 
mo  for  wliich  lie  may  legally  be  so  detained  lias  not 
3d  : 

By  virtue  of  a  iiiiiudiitc  issued  l)y  a  court  or  u  Judge 
!  United  States,  iu  a  ca»c  where  sucJi  courls  or  judges 
exclusive  jurisdiction. 

By  virtue  of  the  final  judgment  or  decree  of  a  com- 
t  tribunal,  of  civil  or  criminal  juTi«"dicti<iQ  ;  or  the 
jrderof  Biieb  a  tribunal,  ttiartoiii  aspeciiil  prnt^eding, 
iited  for  any  cause,  except  to  punitfh  bimfcr  a  con- 
t;  or  by  virtue  of  an  escrtnion  or  other  process, 
1  upon  .such  a  judgment,  riecix'e,  or  tjnal  onler. 
For  a  criminal  contempt,  defined  in  section  eight  of 
ct.  and  specially  and  plainly  charged  in  acommitment, 
by  a  court.  ofBcer,  or  body,  having  authority  to  com- 
or  the  contempt  so  charged. 

1033.  If  it  appfiars  wpou  Ibe  return,  that  the  prisoner 
custody  by  virtue  of  a  mandate  in  a  civil  cause,  hscan 
scharged,  only  in  one  of  the  following  cases  ; 
Where  the  jurisdiction  of  the  court  which,  or  of  the 
r  who,  issued  the  mandate,  has  beeu  esceuded,  either 
matter,  place,  sum,  or  person. 
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2.  Where,  although  the  original  imprisonment^] 

ful,  yet  by  Home  act,  omission,  or  event,  whicli  haS 
place  afterwards,  the  pri.soiier  haa  become  t-ntitledto' 
charged, 

3.  Whfre  the  nmndate  is  defective  in  a  tuntt 
stance  required  by  law,  ruudering  it  void. 

4.  Where  the  iiiandule,   altliouffli  in  proper 
issued  in  a  case  not  allowed  by  Isiw. 

5.  Where  the  |ierson,  hrtviiiu  the  eustody  of  the  pi 
under  tlie  mandate,  is  uut  the  persijii  empowered  by  ' 
detain  him. 

6.  VVliere  the  mandsile  is  not  authorized  by  a  judj 
decree,  or  order  of  n.  court,  or  by  a  provision  of  law. 

§  2034.  But  a  court  or  judge,  upon  the  return  of 
issued  (18  prt'si  rilied  in  this  urtiele,  shall  not  incjuire  ii 
legality  or  justire  of  any  niMiidatc,  jmijrmpnt,  deci 
final  order,  ^ipeeiticxi  in  the  last  section  but  one, 
therein  stated. 


je^fl 


§  S036.  If  it  (ippears  that  the  priaoner  has  be 
cojnniilted  for  a  trimiual  offence,  or  if  h<>  ti|)pears,  1 
testimony  offered  with  the  return,  or  upon  the  h 
thereof,  to  be  guilty  of  such  an  offence,  alihough  the 
roitraent  ii*  irregular,  the  court  or  judge,  before  wh 
whom  he  is  brought,  must  fortliwith  make  aliuul  on 
ciiseliarge  liim  upoa  his  giviiij:  bail,  it  the  case  is  hai 
or,  if  it  is  not  bailable,  to  reiiiiiud  him.  Where  1 
given  pursuant  to  an  order,  ni:idc  as  prescribed  in  1h 
tioii,  the  proceedings  aiu  tlie  same  as  upon  tiie  retur 
writ  of  certiorari,  where  it  appears  that  the  pri.soner 
titlcni  to  he  Ijailed, 

fi  £036.  Whereapriitnnerisnot  eulitled  to  bis  disc 
and  ia  not  bailed,  he  mu.st  be  remandwl  to  the  custo 
placed  under  the  restraint,  from  whieli  lie  was  taken, 
the  person,  in  whose  ciistcdy  or  under  whose  restraint  h 
is  not  lawfully  entitled  thereto;  in  which  ease,  the 
remanding  him  must  eoiumit  him  to  the  custody  i 
officer  or  percon  so  entitled. 

§  8037,  Pendiug  the  proceedings,  and  before  i 
order  ia  made  upon  the  return,  (he  court  or  judge, 
which  or  whons  Ihe  prisoner  is  brouslit,  may  either  c< 
him  lo  (he  custody  of  the  sheritF  of  (lie  county  where 
proceedings  are  peiidin;:,  or  iibci-  him  iu  such  ci 
cuBtody,  as  his  age  aud  other  circumstances  require. 

§  2036.  Where  it  appears,  from  the  return  to 
writ,  that  the  prisoner  i.n  in  custody  l>y  virtue  of  a  nw 
an  order  for  his  discharge  shall  not  be  made,  until 
of  the  lime  when,  and  the  place  where,  the  writ  i.s  r 
able,  or  to  which  the  hearing  has  l>eeii  adjourued,  , 
case  may  be,  has  been  either  personal ly  served,  eigh 
previously,  or  given  in  such  other  manner,  and  fbi 
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irerious  length  of  time,  as  the  court  or  judge  prescribes,  u 
lUows  : 

1.  Wlicre  the  mandnte  was  issued  or  mode  In  a  dvfl 
lion  or  s|K>riiil  pnweediag',  to  the  pprson  who  has  nn  in- 

Tcst  in  continuing  the  imprisonment  or  rei^trainl,  or  hia 

tomey. 

2.  In  every  other  case,  to  the  district-attorney  of  the 
'Unly,  "vrithin  -vrhich  the  prisoner  was  detained,  atlhc  time 
hen'the  writ  was  serrctj. 

For  the  purpo--*  of  an  appeal,  the  pprson  to  whom  notice 
rfven,  as  pre-scrilx-d  in  tin;  first  siiliilivi-iion  of  Lhisseciion, 

omcs  a  party  to  the  spi'eial  jiroceeding. 

§  2039.  A  prisoner,  produced  upon  the  return  of  a  writ 
habeas  corpus,  niajr,  uiulcr  oalh.  deny  any  matprial 
legation  of  the  return,  or  make  any  allegniioa  of  fact, 
owing  citlier  thiit  his  imprisonment  or  deti'ntloii  is  unlaw 
1,  or  Ihul  he  is  entiilcd  to  liis  discharge.  Thi'reupou  tlic 
urtorjud-je  must  proceed,  in  a  fiuminary  way,  to  hear 
e  evidence,  produced  in  siijjport  of  or  ngninst  the  im- 
sonnunt  or  detention,  and  to  dispose  of  iJie  prisoner  as 
e  justice  of  the  case  reijuires. 

§  S040.  Where  the  rciurn  to  a  writ  of  ha'ieaa  corinis 
lates  that  the  prisoner  is  so  Kick  or  iutirii),  that  the  prodiic- 
bn  of  him  would  endanger  bis  life  or  health.  Had  the  re- 
urn  is  olherwisu  siifflcicnt,  the  court  or  judge,  if  salistteil 
of  the  truth  of  that  ski'ement,  must  deride  upon  flu'  return, 
and  dispose  of  the  matter,  us  if  a  writ  of  cerliorari  had  been 
issued. 

^  8011.  WTiere  an  application  fa  mude  for  a  writ  of 
haliea.s  corpus,  as  iirescril'cil  in  this  iirticle,  nud  it  ap[>eais 
to  the  court  or  judge,  upon  the  ]>ciition  and  the  documents 
annexed  thereto,  that  the  cause  or  olTenec.-for  which  the 
parly  is  imprisoned  or  detaineil,  is  not  Ixiilnble.  a  writ  of 
certior:iri  may  he  granted,  instead  of  a  writ  of  habeas  cor- 
pus, as  if  the  appliradon  hmi  lieeu  made  for  the  former 
writ. 

(^  2042.  Upon  the  return  to  such  a  writ  of  certiorari, 
the  court  or  judge,  before  which  or  whom  it  is  returnable, 
must  proceed  as  upou  a  return  to  a  writ  of  habeas  corpus, 
and  must  hear  the  proofs  of  the  parties,  in  suppnrt  of  and 
against  the  return, 

g  204S.  If  it  appeai:s,  that  tbc  prisoner  is  unlawfully 
iriipri.soned  or  restrained  in  his  liberty,  tlie  court  orjudije 
must  lUiikc  a  flual  order,  discharging  hini  forthwith.  If  it 
appears  that  he  h  lawfully  imprisoned  or  detained,  and  is 
not  entitled  to  hf^  Imiled,  the  court,  or  judge  must  make  a 
tiDal  order,  dismis.sing  the  proceedings. 

55  2044.  Is'otwiih.standiug  a  writ  of  certiorari  haa  been 
issued,  or  refurntd,  as  prescribed  in  this  article,  the  court 
or  judge,  before;  v\  Idcli  or  whom  it  is  retuniabl<^.  uniy  issue 

writ  at  liabeas  corpnis,  which  is,  in  all  respcctH,  subj'ect  to 
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the  court  which,  or  the  judge  who,  nmde  the  same,  by 

|tacbment  as  for  a  ar^^ItxTt  to  make  a  retuni  to  a  writ  of 

eas  corpus,  luid  wiiU  like  eflecl.     A  pejson  pu illy  of 

lich  disobiidiL'nfe  forfcils,  to  fhr  jirisouer  iijii;ricved,  one 

^oixsand  two  huiidred  am]  flfty  dollan*,  iu  uutlitioa  to  tlie 

ige8  which  tbo  latter  suMiains. 

SOBO.  A  prisoner,  who  has  l)ecn  discharged  by  a  final 

ler,  made  u\tvti  a  writ  of  lialM.'iw  corj^us  or  (.■erlinmri, 

Jed  ai4  prcscrihid  ia  iliin  nrticle,  chatt  nnt  he  af^in  im- 

soned,  restrained  or  kept  in  custody,  for  the  Miime  cauH«. 

lut  it  is  not  deemed  to  lie  the  Kuinti  cudir'j  iii  either  of  the 

Dllowin^  casea . 

1.  Where  ho  has  beea  dtschnrged  from  a  eornmitmcnt 

I  a  criminal  change  ;  and  is  afierwnrds  committed  for  tho 

same  olTeriee,  by  the  Ifiwful  order  or  olhcr  mandale  of  the 

court,  wherein  he  was  bound  by  recognizance  to  app"ir,  or 

in  wliich  he  has  been  indicted  or  convicted  for  the  same 

offence. 

,2.  Where  be  has  bwti  disrhorfred,  in  a  rriminnl  couse, 

br  defect  of  proof,  or  for  a  material  defect  in  ttie  comniil- 

lient ;  and  is  afterwiirds  at  rested  on  Biiiticiciit  proof,  and 

jmmilted  by  a  lawful  mandate.  fi>r  the  rtiiue  offeiue. 

a.  Where  he  has  been  discharged,  in  a  civil  action  or 

fcial  proceeding,  for  an  illegality  in  the  judgment,  tiual 

lir,  or  other miinddte,  as  presctnbed  in  this  article;  and 

I  af terwiuda  impii^^oDed,  by  virtue  of  a  hiwful  judgment, 

lal  order,  or  other  mandate,  for  the  same  can  e  of  action, 

4.  W'here  lie  bus  been  iliscliarged,  in  a  civil  action  or 

ecial  proceeding,  from  imprisonuieut  by  virtue  of  au  order 

Bf  arrest  ;  and  is  aftcrwartfs  tjiken  in  oxeciilion,  or  other 

tiual  proces.'!,  in  tho  same  action  or  npueial  proLceding,  or 

irre«tedin  another  action  or  upeeia!  procteuiug,  after  the 

at  was  discontinued. 

§  8061.  If  a  court,  or  a  judge,  or  any  other  person,  in 
le  execution  of  a  judgment,  order  or  other  niaiidate,  or 
__  jcrivisc,  knowingly  viulates,  caiirJca  to  he  violated,  or 
ais«ists  in  the  violation  of,  tlio  bwt  section,  he,  or  if  the  act 
or  omission  wiis  that  of  a  court,  each  member  of  the  court 
jiPKcnting  tbci<'io,  forfeits,  to  the  prisoner  agprrievi'd,  one 
t.bousand  two  hundred  and  fifty  floDars.  He  is  iilKugiiLJiy 
'a  niisilemeanor,  and,  upon  conviction  thereof,  shall  be 
jisbed  by  line,  not  exceeding  one  thousand  dollars,  or  by 
iprisonnii  nt,  not  exceeding  six  months,  or  by  both,  in  the 
^rction  of  the  court 

§  205JS.  Anyone,  having  in  his  custody,  or  under  his 

jwcr,  a  per.>on  entitled  to  a  writ  of  luibeaa  corpus  or  a 

lit  of  certiorari,  as  prescribed  in  this  article,  or  a  person 

j)r  whose  relief  a  writ  of  habea.s   corpus  or  a  writ  of  cer- 

lorsri  has  been  duly  issued,  as  pre-scribcil  iu  thi.s  article, 

^bo,  "with  intent  to  elude  the  service  of  the  writ,  or  to  avoid 

ic  effect  thereof,  transfers  the  prisoner  to  the  custody,  or 

kces  bim  uuder  the  power  orcoatrolj  of  another,  or  con- 
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ceals  him,  or  changes  the  pluce  of  his  conflnempnt,  is  guilty 
of  a  mi'deincmior  :  iitid.  iiiinu  conviction  thereof,  shall  lie 
punibht'il  us  spwitied  in  thu  last  section. 

§  S053.  A  person  wlio  koowincly  assists  in  the  violation 
of  the  last  section,  is  guilty  of  a  nusdi-nioinur  ;  and,  upon 
conTiction  thcrwjf,  .-.hall  be  punished  as  Bpccitieu  m  tlie  lat^t 
section  hut  ouc. 
ilHun.iss.  §3064.  Where  it  nppeors.hy  proof  ."atisfoctory  to  a  court 
or  judge,  HiithorizeJ  to  gtuut  cither  writ,  that  a  person  is 
held  in  ualinvl'ul  conJiiiemcut  or  cnslrniy,  niid  that  there  ii 
good  rea-sun  to  hilicvc,  that  he  will  ha  currii^d  out  rif  the 
State,  or  suITer  irri-punihle  iujury,  before  he  can  he  relieved 
by  a  writ  of  hub*  as  c-<ji[>u.s  or  a  writ  of  certioraii  ;  the 
court  or  judge  must  is-ue  a  warrant,  reciting  the  facts, 
directed  to  a  particular  fihcriff,  or  peiierallv  to  any  sheriff 
or  constable,  or  to  a  person  speciiilly  designated  therein  ; 
and  commniidiiig  him  lo  tsike,  and  forthwith  to  bring  before 
the  court  or  j;iii<:e,  the  j)ri.>:oncr,  to  Lie  dealt  with  according 
'o  law.  If  ilie  wjimnit  is  issued  by  a  court,  it  must  lie 
under  the  seal  thereof  -,  if  by  a  judge,  it  muht  be  under 
hand, 

§  8065.  Wlictc  thfi  proof,  specifled  in  the  last  seel 
ia  also  sufficient  to  jii.stify  an  arrefJt  of  the  per.-.ou  having 
the  prisoner  in  bi.s  cLisJodv,  as  ftira  critnin.il  offence,  com- 
mitted in  ta  kin  g  or  det!iitnuij  him.  the  wiirrnnt  must  also 
contain  a  direction  to  iurest  that  person,  for  the  oflcnce. 

^  8068.  The  officer  nr  other  person,  to  whom  the  war- 
rant is  directed  and  delivered,  must  execute  it  by  bringing 
the  prisoner  therein  named,  and  also,  if  so  cimimanded  in 
the  warrant,  the  person  who  dtlnins  him,  before  Ih?  court 
or  judge  issuing  it ;  and  thereupon  tlie  person  deiaiiiing 
the  pnsoiier  nui»t  make  a  reluni,  in  like  manner,  and  the 
like  proceedings  mii.sl  Iw  taken,  as  if  a  writ  of  habeas  cor- 
pus had  been  issued  in  the  Urst  instance. 

§  20&7.  If  the  person,  having  the  prisoner  In  his  CU»- 
tody,  is  brougiit  befiire  tlie  couit  or  judge,  as  for  a  eriioi- 
nal  offence,  he  is  eutillcd  to  he  examined,  and  must  be 
committed,  bailed,  or  discharged,  by  tLe  couit  or  judjie,  •■ 
in  any  other  criminal  case  of  the  same  nature. 

§  £058.  An  afipeal  may  be  taken  from  an  order  refut- 
ing to  grant  a  writ  of  habeas  corpus,  or  a  writ  of  certiorari, 
as  pre.serUied  in  thi-i  article,  or  from  a  final  ordt-r,  made 
upon  tlic  nturri  of  sneh  a  writ,  lo  di.sch.'irge  or  remand  a 
pri.'ioner,  or  to  di.siiiiss  the  proeei*dings.  A\  here  a  tinal 
order  is  made,  to  diselinrgc  a  prisoner,  upon  his  giving 
hail,  an  ftpjieal  tluTcfrom  maj'  Iw  taken,  before  bail » 
given  ;  hut  wbere  the  appeal  is  taken  by  the  people.  th» 
discburgc  of  the  prisoner  upon  boil  shall  not  be  stayoi 
thereby.  An  appeal  does  not  lie,  from  an  order  of  the 
court,  or  judge,  hi-fore  w  liieh  or  whom  ihe  writ  is  made  re- 
turnable, cjcccpt  us  prescribed  lu  this  section. 


§§806»-aOW     HABEAS  CORPUS.  ETC. 


181 


I 


^  2059.  Aji  appenl  from  a  finni  order,  discbarginj;  a 
prisoner  corn  tnitti  (1  upon  a  criniinnl  lu-curiution,  or  from  the 
affirmance  of  sucli  au  order,  riiiiy  bi>  taken,  in  the  name  of 
the  people,  by  the  Attorney-General  or  Uio  district-attor- 
ney. 

§  2060.  "Wlicro  a  priwner,  who  fttnnds  rlmrged.  upon  a 
criminal  accusation,  with  a  tmil:ilile  olTeiire.  lias  i>erfected. 
or  in  lends  to  take,  an  appiid  frotn  a  tinni  order  dismissinj^ 
the  pr<.>ce«lings,  rfniumling  liini,  or  oOierwiMj  refusing  to 
discharge  him,  luade  as  pri'-sorilK-d  in  tJiiri  ariiele,  the  eourt 
or  jud^e,  upon  liLs  u[>piieiiii(!ii,  either  heforj  or  afler  the 
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final  order,  must,  upon  such  untice  to  the  district-atli 
as  the  court  or  jud<,'o  tliiiilts  projicr,  make  an  nnU-r.  fixing 
ihe  i-um  ia  wkieh  llm  apiilicuiit  Hh;ill  he  tiduiiitcd  lo  Imil, 
jiending  the  appeal  ;  iiinl  tlnToiipim,  when  his  appeal  ia 
perfected,  he  must  be  admitted  to  hail  aceoniiugly. 

g  2061.  The  recognizance  for  thit  purpose  must  be 
con<litioned,  that  the  prisoner  will  appi-ar.  at  a  general  term 
of  the  appellate  einirt  to  he  held  ut  a  lime  and  pine  desig- 
nated iu  the  Order,  and  abide  by  and  pertnriu  the  juditment 
or  order  of  the  appellate  court.  It  must  be  taken  and  ap- 
proved by  a  jasiiee  of  the  supremo  court,  or  by  the  eouit 
or  jiidge'frora  %vhf)se  order  tlio  appeal  is  tiiken,  or  by  the 
county  jiiidge  of  the  routily  in  Mhictx  the  order  was  made, 
or,  in  the  »:ity  of  New  York,  by  a  judsie  of  the  court  of 
common  plea.s  for  that  city  nir<f  coutily.  In  all  oilier  re- 
spects, the  proeeedinirs  are  the  same  as  prescinbed  in  this 
article,  where  it  appears,  upon  the  return  of  n  writ  of  cer- 
tiorari, that  the  prisoner  is  entitled  lo  be  admitted  to  bail. 

§  2062.  Where  a  prisoner,  who  e^tands  chnrKcd  ■with  an 
offence,  speeitied  in  the  lastsection,  has  perfected  au  appeal. 
to  the  C-'ourt  of  appeals,  from  a  liiial  order  of  ilie  supreme 
court,  or  of  a  superior  city  court,  allirming  an  order  refus- 
ing his  discharge,  or  reversiug  an  order  granting  his  dis- 
charge; lh(f  court,  from  who^e  order  the  appeal  is  taken, 
or  a  judge  thi  riuE,  must,  upon  his  application,  admit  Mm 
lo  bull,  as  prescribed  ia  the  la«t  eeelion  ;  except  that  Uie 
recognizance  must  be  conditioned  to  appear  at  a  general 
term  of  the  eourt  froru  which  the  appeal  is  taken,  to  abide 
by  and  perforin  its  judgment  or  order,  made  after  the  de- 
termination of  tlic  appeal. 

§  8063.  Where  the  sum,  in  which  a  prisoner  Bhal!  bo 
admitted  to  bail,  has  l>een  fixed,  as  prescribed  in  either  of 
the  last  two  aectious,  he  must  Tcmaiu  in  the  custody  of  the 
sheriff  of  the  county  in  which  he  then  is,  until  he  ia  admit- 
ted to  bail,  a.s  therein  preserihed  ;  or,  if  he  does  not  give  the 
roiuisitc  liail,  until  the  time  to  appeal  hns  expired,  or  the 
appeal  is  disjiosed  of,  and  the  further  direction  of  the  court, 
made  thereupon. 

§  2064.  Where  no  order  or  olher  direction  of  the  court, 
relating  to  the  disposition  pf  a  prisoner,  is  made  at  the  term. 
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I  80C7.  Kinds  of  writ ;  how  alter- 
native writ  jjraulfd. 

^OB8.  When  \rrit  granted  at  spc- 
uial  term. 

2009.  Id.;  lit  ficncral  term  of 
I'liprcme  Luurt, 

iOTO.  When  pcrfiiiii'lory  man- 
damiiH  to  iutiuo  In  Bnst 
liiclanct'. 

son.  Alterniitivo    Writ ;     how 

8ITV«d. 

8072.  Writ ;  how  retumiible. 

2078.  BKtuni  or  dtiauirfr  to 
i1rnt  writ. 

2(171.  'Reliim  ;  how  made. 

ara.  Moiion  to  6t't  BBiil'twrit. 

a07B.  Contents  of  alturiuitlve 
writ  :  demiiTrer  thereto. 

3077.  Form  nnd  contcots  0/  re- 
turn. 

8078.  Further  relum  cannot  ho 
coiupclled ;  dtmarrer  to 


return. 
i  £079.  Issue   of   facts  ;  whra  U') 

arises.  "^ 

3080.  Apiilication  of  cprlaln  \m 

vigiouK  of  chapter  slxs 

2061.  Servii'e  of  notice  of  filing 

return,  ai.d  demurrer. 
S083.  Suhsrqnent     procei!diDBt_ 

thename  «*ijii  an  rciii 
SOSS.  lesuo  of  fact;  how  triab 
a»J,  M . ;  where  trialile. 
lC>i6.  leeue  of  law  npon  gencriT 

term  mBndanuii> ;    how 

and  where  Iriahle. 
2088.  Cotl^. 
aisT.  Ai)|jeal8. 
I'D .8.  When   relator  to  recow 

damages. 
StUSB.  St  ay  of  ijroceadingg  ;  e»- 

liirgcment  of  tlnia 
8090.  Fine  in  certain  caoes. 


I  N.  T.  §  8067.  A  writ  of  m.inilamtis  is  cither  altprnativi? 

Sopcr.    Ct.    pcrentptorv.     The  alltriiiitivc   writ  iiuiy  be  gnuited  uf 
un  affidavit,  or  other  written  proof,  showiug  a  proper  ea 
therefor:  nud  eitlier  with  or  without  previous  notice 
the  appllcatioUj  aa  the  cuiirt  tliiukii  proper. 
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KI>ecif5pd  in  a  rocogtiizance,  given  as  prescriticd  in  section 
two  thou.'^und  iind  sisly  oi>e  or  settiun  two  thoiisiind  and 
sixty  two  of  ttii.s  acl,  Uie  iii;itter  is  deemed  adjourned,  with- 
out ftti  order  to  Ihsit  t'lTiici,  Ki  the  next  general  term  of 
the  Runie  tuurt  ;  or,  in  the  Biipreaie  court,  to  the  next 
general  term  tljcreoftnbe  Iield  in  the  fume  de  purl  men  t ; 
tmd  ihcri'nfier  10  i'lieh  suiecs.sive  gcnenil  ttnn,  tintil  sutiij^ 
an  order  or  dirtjcl  ion  is  made.  The  prisoner  is  bound 
attend  ut  eiicli  s»i'pe8.sive  general  term  ;  and  tlie  rei'OL 
nizance  is  v.ilid  for  his  uttendancc  accordingly,  without  any 
notice  or  oilier  formal  proceedinga. 

g  S066.  An  offlcer  or  other  yirr^on,  who  delaiiw  any  one 
by  virtue  of  jv  numdate,  or  oilier  written  authority,  tuuil. 
upon  rea.sonahle  demctnd,  and  tender  of  hi.s  fees,  deliver  a 
copy  thereof  to  any  person  who  ajipliia  therefor,  for  thtf 
purpose  of  prot;iirii)!?  a  writ  of  Imbeaa  eorpiia  or  a  writ  of 
cerlioraii,  in  lieliiilf  of  the  pri.soner.  If  he  knowingly 
rcfiLses  so  to  do,  he  forfeits  two  hundred  dollars  to  the 
prisoner. 

tj  8066.  Except  as  otherwise  expres.sly  prescribed  _ 
fclalvite,  the  provisions  of  this  artit-le  apply  to  and  regulule 
the  procet'dinLrs  iijion  every  comnioa  law  or  stjitntory  writ 
of  habeas  c.jrpuK.  as  far  as  they  are  iipplieable  ;  antl  the 
authotity  of  a  court  or  a  judfje,  to  grunt  such  a  writ,  or  to 
proceed  tbereiipMJii,  by  statute  or  the  coiumon  law,  must  be 
exercised  in  conformity  to  this  article,  in  any  case  therein 
provided  for. 

ARTICLE  FOURTH, 

The  Writ  ov  Mandamus. 
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§8068.  Except  where  speuiul  provision  therefor  is  issN.  T.  f 
otherwise  tntide  in  this  article,  a  wait  nf  nmiidanius  can  be 
gmDted  only  at  a  special  term  of  the  court.  In  the  su- 
preme colli  I.  thespcciiil  torin  miml  be  one  held  within  the 
judieiul  district,  enibraeiiig  the  couaty,  wherein  au  iiwue  of 
fact,  joini-d  upon  iiii  nitcrniitive  writ  of  utandamus,  is  tria- 
ble, as  pri scribed  iu  thiij  article. 

§  8069.  A  writ  of  inundamus  may  be  prantetl,  at  a  gen- 
eral term  of  the  supreme  court  only,  directed  generally  to 
any  judge  holding,  or  to  hold,  a  Bpeeial  term  of  the  Kama 
court,  or  direelwl  to  one  or  more  judgi  s  of  the  sttmi-  eotirt, 
nam'.'d  therein.  In  any  case  where  such  a  writ  may  be  is- 
sued out  of  the  supreme  court.  dirccie<l  to  any  other  court, 
or  to  a  judge  thereof.  8ueh  a  writ  can  ho  granted  only 
at  the  getierul  term  of  the  judicial  depjirtinetit,  c iiibriicins 
the  county,  wherein  the  action  is  trinbie,  or  the  speciiil 
procec'Iing  is  brt)ught.  in  the  course  of  which  the  matter 

sought  to  be  enforced  t>y  the  manilnuius  originated,  un- 
less that  gentral  tcr.ti  is  not  in  ses.i^iou  ;  in  which  case,  it 
may  be  grantc  I  at  the  general  term  of  nu  adjoining  judicial 
department. 

§  SOTO.  A  peremptory  writ  of  mandnmrs  may  be 
issued,  in  the  first  insliuice,  where  the  iipplicaDl's  right  to 
the  inandaiiius  dejx'iids  otdy  upon  que^iti'ins  of  law,  and 
notice  of  the  appliciitiou  hiin  been  given  to  u  jttilao  of  the 
couri,  ort)  the  curponition,  board,  or  other  body,  officer, 
or  other  fverson,  to  which  or  to  whom  it  is  directed.  The 
notice  must  be  prrved,  at  Ieii«t  cijrlit  day.s  before  the  applica- 
tion ia  hciird  ;  uule.-s  a  sljoiter  lime  is  pres' riheil  by  an 
o.-dcr  to  whoiv  cause,  madi',  where  llio  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof  ;  or,  where 
the  ap|ilication  is  to  the  g<-neral  term,  by  the  genenil  tenn, 
or  a  general  te-m  justice,  of  that  judicial  defwrtiiicnt.  la 
such  a  e;  s<",  li.e  application  mu.st  be  founded  iiptm  affida- 
vits, or  oth  :r  wiitten  proofs,  a  copy  of  which  must  be 
served  wu.i  the  notice,  or  order  to  show  cause.  Where  the 
court,  board,  or  other  l>ody  to  be  »  rved,  cou^isla  of  threti 
or  more  members,  the  notice  or  order  to  show  cauKO,  and 
the  papers  «pon  %vliirh  the  applicalion  is  to  be  made,  may  b« 
served,  as  pi escrihid  iu  the  next  section  for  senice  of  an 
alternative  writ  of  msmdamus.  Except  hm  prescribed  in 
this  seel  ion,  or  by  special  provision  of  law,  a  peremptory 
mandamua  cannot  be  issued,  until  an  ulternalivemandamus 
has  been  is.sued  and  duly  served,  and  the  return  day  there- 
of baa  elapsed. 

g  807 1 .  .\n  alternative  ivrit  of  maiidanms  must  be  served, 
by  showing  the  original  writ,  and  delivering  acopj'  thereof, 
to  the  per.son  to  be  served.  Where  il  is  direded  to  a  court, 
or  to  the  judge  or  judges  of  a  court,  it  must  be  served, 
either  in  term  time  or  in  vacation,  upon  the  judge  or  iudgea 
of  the  court ;  except  that,  wliere  the  court  consists  oi  three 
more  judges,  service  upon  a  majoritj'  of  them  is  guffl- 
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cienl.  ^Vllorc  it  is  to  be  served  upon  a  board  or  body,  other 
ihan  a  coriwraljon,  service  must  be  made  iipoaa  majority 
of  the  members  thereof,  unless  tlie  Ijoard  or  bo<iy  was 
ereaJed  by  law,  and  hiia  a  oliairtuim  or  otlier  presiding 
officer,  appoinled  pursuimt  to  law;  in  whieh  case,  service 
upon  him  is  sufficient.  Wheri'  llit-  writ  Is  tobe  served  upon 
a  corporaiion,  service  tlicreof  mny  be  made  upon  any  offleer, 
vipon  whom  ft  summons,  issueil  out  of  ihe  supreme -court, 
may  be  served.  Where  oue  or  more  of  the  persons,  upon 
whom  to  malie  service,  ju*  preHcribod  in  Ihissw^iion,  caun 
after  due  dilipenee,  be  found,  the  exhibition  of  the  origi 
writ  tiiaj'  be  aispciised  with,  and  service  may  be  made  u[ 
him  or  ihera,  a.s  preseril)ed  by  law  for  the  .-service  of  asum- 
uiODS,  ii^sued  out  of  the  supreme  court. 

§  207&.  An  alternative  writ  must  be  made  returnable 
twenty  duy.s  after  the  service  thereof,  at  the  office  of  the 
clerk  of  the  court,  or,  in  the  supreme  court,  the  clerk  of  tlie 
county,  designated  therein,  in  which  an  issue  of  fact  joined 
Ihereupcn  is  triable.  A  peremptory  writ  must  be  made  re- 
turnable at  a  gwieral  or  a  special  terra,  designated  therein, 
to  which  application  for  the  alternative  writ  might  have 
been  made. 

S  2073.  Where  the  first  writ  of  niandnmu.'s  ha.t  been 
diuy  served,  a  return  must  Ik;  made  to  the  same,  as  therein 
requircil,  unlcs.^  it  is  an  alternative  writ,  and  a  demurrer 
thereto  if*  tjiken.  In  default  of  a  return,  Ibe  person  or  per- 
sons, upon  wliuin  the  writ  was  served,  may  be  punishi 
upon  the  application  of  the  people,  or  of  the  relator,  for 
contempt  of  court. 

§  8074.  The  return  to  an  iiltemative  writ  of  mandam 
must  be  aniicsed  to  a  copy  of  the  writ  ;  and  nmst  be  fill 
in  the  office  of  the  clerk,  vvhcre  it  is  returnable,  within  the 
time  si>>citied   in  the  writ.      The  return  to  a   perempt 
writ  of  mandamus  must  be  likewise  annexed  to  a  co| 
thereof  ;  and  must,  before  the  expiration  of  the  first  day 
the  term  at  which  it   is  returnable,  he  either  delivered 
open  court,  or  filed  in  Iho  offlcu  of  the  clerk  of  the  coi 
or,  in  ih(}  supreme  court,  the  clerk  of  the  county  when 
the  term  is  to  be  held. 

^  2076.  An  alternative  writ  of  mandamus  cannot  be 
quashed  or  set  aside  upon  motion,  for  any  matter  involviDg 
the  merits.  A  motion  to  set  aside  such  a  writ,  for  any 
other  cause,  or  to  set  aside  or  quash  a  peremptory  writ  of 
mandanms,  or  to  set  aside  the  service  of  either  writ,  must 
be  made  at  a  ttTm,  whereat  the  writ  might  have  been 
gTjmted, 

t;  S076.  The  stifement,  contained  in  an  alternative  writ 
of  nmndnmus.  of  ilie  facts  constituting  llie  prievance.  to 
redress  which  it  is  issued;  the  joind<"r  therein  of  two  or 
more  .^Hch  grievances  ;  and  the  command  of  the  writ,  »rp 
Btdiji'ci  to  the  provisions  of  chapter  sixth  of  this  act,  re- 


§2078.  A  penoa.wlHifeMmadeaietantDuialteraB- 
tive  immdamiM,  camot  be  eonpdled  to  make  s  fuitber  r»- 
turn.  The  people,  or  Ox  rdaior.  awj  danur  to  Ike  ntvn. 
or  to  as  r  complete  Mtfeaicat  of  facts,  thereto 

igttta  aa  a  canae  for  diauhejiae  ilia  comtpand  of  Um 
iTfit,  on  the  graoiKl  that  the  lame  is  iiMiiWIiiial  ia  law. 
ipofD  the  face  thereof. 

g  3079.  An  isene  of  fad  ariaeBiipoa  a  denuU.  contained 
In  the  letuni,  of  a  material  allegarion  of  the  vril.  or  upon 
material  aJkgation  of  new  matter,  contained  in  »  rrtum  ; 
IKnlenB  a  demurrer  thereto  is  taken.    When>  ibe  prople  or 

!  relator  demor  to  a  complete  Btatemeiil  of  f«ct.<.  s>t>)w- 
n]tely.aBRgne(i  as  cause  for  disobeying  the  oommaod  of  the 

it.  an  issue  of  feet  arises,  with  respect  to  the  icauiitder 
of  the  return. 

§  S080.  Oral  plewlings  upon  a  writ  <  '  '  iUius  aie 

kbolished.  and  no  pleading  are  allowi'  .is  pre- 

bcribed  in  the  foregoing  sections  of  this  ,..w,  ■»  Ibe  pro- 
VisionB  of  title  second  of  chapter  sixth  of  this  art  spplj  to 
|he  writ  and  Ibe  return  :  except  that  it  is  not  ncccssaiy  to 

ve  a  copy  of  either,  npon  the  attorney  for  the  iidver«e 
party,  or  to  verify  either,  and  that  neither  iran  l)e  amended, 
■without  special  application  to  the  court,  or  stricken  out  as 
aham. 

§  S081.  Where  a  return  to  an  alternative  writ  of  man- 
damus has  been  filed,  the  attorney  for  the  dofeiidaiU  mak- 
ing it  muEt  serve,  upon  the  attorney  for  the  people  or  tha 
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rf  lator,  a  notice  of  the  filing  thereof.  Wbere  the  people 
the  n-lator  demur  to  tht'  return,  or  to  a  part  thereof,  a  c  __ 
Lof  the  demurrer  must  he  served  upon  the  attomey  for  the 
defetidutJl,  within  twenty  (lays  after  the  service  ol  such  a 
notice.  Where  the  defendant  demurs  lo  the  writ,  or  to  a 
part  thereof,  a  cojiy  of  the  tiemurrer  must  be  served  upon 
the  atiorni'V  foe  the  people  or  tlie  relator,  within  the  lii 
preseribed  by  law  for  filin}f  it. 

§  SOS 8.  Except  na  otherwise  expressly  prescribed  in  th' 
act,  the  proceedings,  .-jfier  issue  is  joined,  ui)oii  the  facts  or 
upon  the  law  are  in  all  respects,  the  tiaineua  in  ati  actiou  ; 
and  each  provi.'iiou  of  tliia  act,  relating  to  the  proceedings 
in  au  action,  apply  thereto.  For  the  purpose  of  the  applica- 
tion, the  writ,  the  reliirn.  and  the  demurrer  are  deemed  to 
be  pleadings  in  an  action  ;  and  the  final  order  is  deemed  to 
be  a  final  judgment,  luid  may  be  entered  nrid  docketed,  and 
enforced,  with  respect  to  such  parts  thereof  as  are  not  en- 
forced hy  a  pen-mplory  mandamus,  as  a  final  judgment  in 
an  action .  But  before  tlie  final  order  can  be  docketed,  or 
an  execution  issued  thereupon,  an  enrollment  must  be  filed 
thereupon,  as  a  judgment-roll  in  an  action.  For  that  pur- 
pose, the  clerk  must  attach  together  and  tile  in  his  office,  a 
certified  copy  of  the  final  order;  tbie  writ  and  the  return, 
or  copies  thereof  ;  together  with  the  same  papers,  which  are 
required  by  law  to  be  incoriwratcd  into  a  judgment-roll  in 
an  action'.  Wherr  the  tinal  order  is  in  favor  of  the  people 
cr  llie  relator,  it  must  award  a  jwremptory  mandamus,  to  b« 
fortliwith  is.sued. 

§  2083.  An  issue  of  fact,  joined  upon  an  alternative  writ 
of  mandamus,  mu.'^t  Im  tried  by  a  jury,  as  if  it  was  an  issue 
joined  in  an  action  specified  in  section  nine  hundred  and 
sixty-eight  of  this  act ;  unless  a  jury  trial  is  waived,  or  t 
reference  is  directed  by  consent  of  parties.  Where  the  writ 
waa  issued  upon  llie  relation  of  a  private  person,  iherelutor 
or  the  defendant  is  eiitttled  to  a  verdict,  reixirl,  or  d<'cisioni 
where  he  would  lie  entitled  thereto,  if  the  istue  was  joined  iu 
pan  action,  brought  by  the  relator  agaia.st  the  defeudimt,  to 
recover  damages  for  making  a  false  return. 

§  2084.  An  i&sue  of  fact,  joined  upon  an  alternative 
writ  of  mauduuius,  granted  at  a  special  term  of  the  supreme 
(.court,  is  triiihlein  the  ctmnty,  wherein  it  is  ahe^ed  in  the 
Iwrit,  that  the  material  facl.-j  look  place,  unless  the  court  di- 
ufetts  it  to  he  tried  elsewhere.  An  issue  of  fact,  joiueil  u; 
^an  alternative  writ  of  miiudamus,  gninlcd  ai  a  general  te 
lis  triiihlo  in  the  ciiunly,  which  determines  the  judicial 
t_partineut,  wherein  the  applicatiun  for  the  writ  must  be 
^mada  ;  unless  the  general  term  directs  it  lo  be  tried  in 
I  another  county  of  the  .same  judicial  department.  Where 
[the  writ  Wiisgrauttd  at  the  general  term,  the  general  term 
[may  detail  a  general  term  iuslire.  of  the  same  or  another 
fjuaicial  department,  to  preside  at  the  trial.  Uptm  the  trial 
of  an  issue  of  fact,  joined  upon  an  alternative  writ  of  man- 
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damus.  the  verdict,  report,  or  decJKion  must  be  returned  to, 
&nd  the  flnnl  ordtT  thereupon  must  lie  made  by,  thegenernV 
or  the  sjHjcial  term,  as  tbe  case  requires. 

S  2086.  An  issue  of  law,  joinetl  iipun  an  Hliematlve 
writ  of  mandamus,  granted  at  the  geiicral  tenn,  must  be 
tried,  and  the  tiual  artier  therewpon  must  be  made,  at  the 
general  term. 

g  2086.  Where  an  alternative  writ  of  mandamus  haa  w  Ho 
been  issued,  costs  may  be  awarded,  as  iu  nn  aetioii ;  except  8* 
that,  upon  making  a  Hn.il  order,  tlie  e<psl.s  arc  in  the  dincre- 
tion  of  the  court.  Where  a  {lereniptorj'  mnnd.imus  la 
granted,  wiihnut  a  previmis  altcrnsitivc  mandamus,  cost.s, 
not  exceedinn  fifty  dolliirs  and  disbursements,  may  be 
awarded  to  either  party,  as  upon  a  moiion. 

^8087.  An  appeal  from  on  order  granting  a  pcremp-  S4  Han,t 
tory  writ  of  mandamus,  where  nii  alternative  writ  of  man 
dainus  was  not  previously  issued,  must  be  taken  as  f mm 
a  final  order  made  in  a  special  pfoceediiig.  An  iipi>eal  from 
a  finiil  order  made  upon  an  alternative  niaadaniun,  nmst  be 
taken,  as  an  appeal  from  a  judgment ;  and  cjwh  provision 
of  law,  relating  lo  an  appeal  from  a  judgment,  either  to  the 
general  term  or  to  the  Court  of  appeals,  is  applicablt' thereto. 
But  where  :in  tt]ipea!  i.ii  taken,  ii-s  prescribed  in  t]ii.s  section, 
from  an  order  of  the  general  term,  granting  a  peremptory 
mandamus,  made  upon  an  original  applieatiou,  or  from  a 
final  order,  made  upon  an  altenialive  mandamus,  granted  at 
the  general  term,  the  execution  of  the  order  appealed  from 
shall  not  be  etayed,  except  by  the  order  of  the  same  general 
term,  m«de  upon  smch  terms,  as  to  security  or  otherwise,  as 
justice  requirea. 

I  2088.  Where  a  return  ha.s  been  made  to  an  alterna-  iiSN.t.l 
tive  writ  of  mandamua,  issued  upon  the  relation  of  a  private 
person,  the  court,  upon  making  a  flnnl  {>rdcr  for  a  peremp- 
tory mandanmH,  must  also,  if  the  relator  so  elects,  awaul 
to  the  relalor,  against  the  defendaut  who  made  the  return, 
the  same  damages,  if  any,  whtcli  the  relator  might  recover, 
in  an  action  against  that  defendant,  for  a  false  return.  The 
relator  may  require  his  damages  to  be  assessed  upon  the 
trial  of  an'  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Where  he  is  entitled  to  a  fiual  order,  for 
any  other  cau.'^e,  he  may  require  them  to  he  assessed  as  in  an 
actioti.  Such  an  assessment  of  damages  bars  an  action  for 
a  false  return. 

g  S08B.  The  proceedings  upon  a  writ  of  mandamus, 
granted  at  a  special  term,  may  be  stayed,  and  the  time  for 
making  a  return,  or  for  doing  any  other  act  thereupon, 
aj  pre  scribed  in  this  article,  may  be  enlarged,  aa  in  an 
action, by  an  order  made  by  a  judge  uf  the  cf  urt,  but  not  by 
any  oi her  officer.  Where  the  writ  was  granted  at  the  general 
term,  an  order  staying  the  proceedings,  or  enlarging  the 
time  to  make  a  return,  can  be  mode  only  by  a  general  term 
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of  the  siimc  court,  nnined  therein,  in  any  case  where  such  a 
writ  may  l>c  issut'd  out  of  ilie  supreme  court,  directed  to 
any  other  court,  or  to  a  judge  iheri^f  t>iidi  a  writ  can  be 
graated  only  at  the  general  term  of  tlie  jiidiciiil  deparl- 
meut,  embriiejug  the  county,  wlivrein  the  aelioii  is  triable, 
or  the  special  priX'ceding  ishrought,  iu  tlie  course  of  which 
the  mut.er,  souglit  to  be  prohibited  by  the  writ,  oripnuted, 
unless  that  geucnii  term  is  nut  in  Rcssioii  ;  in  which  CBBe,  it 
may  be  p  anlwl  at  the  general  term  of  an  adjoining  judi- 
cial depunmeiit. 

§  8004.  Except  a?  otherwise  sjieclnlly  prepcrilied  by 
law.  !in  iilisiilutf  writ  of  pruhibilion  ciinnul  be  issued,  until 
^an  alternative  wi-it  has  l)een  i.-^ued  and  duly  served,  and 
']e  return  day  llicnof  has  eliipsed.     The  alleruative  writ 
lusl  be  diructed  to  the  court  in  whicli,  or  to  the  judge  be- 
fore wliom.  (.nd  also  to  the  imrty  in  wliiwe  favor,  the  pro- 
eedings  lir  be  renlrained   were   taken,  or  are  about  to  be 
'tali<'ii.      It  must  coitiuiand  the  court  or  judjije,  and  also 
the  p^irt.y,  lodteisl  iiiid  refrain  from  any  furtJier  proeeed- 
—Jnga  in  the  action  or  special  procet-dinji,  or  with  respect  to 
Mhe  particular  inatler  or  thing  dew.Ti(-cd  therein,  us  the  case 
Enay  be,  uuiil  the  further  direction  of  the  court  isKuing  the 
writ  ;  and  a!s<-i  U>  show  cause,  at  tlie  time  when,  and  the 
place  where,  tlie  writ  ia  made  leturnable,  M'hy  they  jihould 
■  not  be  absolutely  restrained  from  any  further  proceedines 
ptn  that  action,  special  proceeding,  or  matter.      The  writ 
rriced  not  routaiii  hjiv  sttili-racnt  of  the  hicxa  or  legal  objec- 
tions, upon  which  the  relator  founds  his  claim  to  relief. 

(5  2085.  Tlie  writ    must    be    made  Tcturnable,  either 
forthwith  or    at   a  day  certain,   before  the  term  which 
I  granted  it,  or  upon  the  first  day  of  a  future  term,  therein 
MpecitJed,  at  wliieU  application  for  the  writ  might  hjiTebeen 
nnat^le.      Where  it  is  granted  at  the  general  ternj  of  a  judi- 
cial department,  adjoining  that  wherein  Itie  matter  origi- 
Diited,  it  may,  in  the  discretion  of  the  cmirl,  be  made  return- 
able at  the  general  teini  of  either  department,      Tlie  writ 
must  be  served  upon  tlie  court  or  judge,  and  al.so  upon  the 
party,  as  prescribed  by  law  for  the  service  of  an  alternative 
■writ  of  maivUinius.     A  co]>y  of  the  papers,  upon  which  It 
,   was  grunted,  must  be  delivered  with  eacii  copy  of  the  writ. 
^    §  8096.    Where  the  altermifive  writ  has   been  duly 
fctTved  npon  the  courier  judge,  and  upon  the  party,  the 
fcelalor  inenlilled  loan  absolute  writ,  unlessarelnrn  is  made 
H)y  the  court  or  jiidgr,  and  by  the  parly,  acconling  to  the 
"^exi!*cney  of  the  allernativo  writ,  or  within  such  further 
time  as  "may  be  granted  for  the  purpose.     The  return  must 
,  be  annexed  to  a  copy  of  the  writ ;  and  il;  must  be  eitherde- 
"ttTered  in  opcacoirrt.  or  filed  in  the  ofllco  of  the  clerk  of 
"he  court  issuing  the  writ;  or,  in  the  stipretne  court,  the 
clerk  of  the  foimty  where  the  wril  is  refurnattle.     Whero 
ie  party  makes  a  return,  the  court  or  judge  must  also 
lake  a  return.     In  default  thereof,  the  judge  or  the  mem- 


caanot  be 

^  of  He 
ljIm  Taken  io 

«iitofprobi' 

viil.  far  mj  nailer  doI 
where  the 

1  made  ^j 
ivquined  for 
t  of  fMxtrd  ;  tiiiles  it 
■■ariencT  of  tlie 
WhfereUiepuly 
t«r  jMlgt  JB  a  TCtan,  or  annejce^.  lo 
"_  "  "  ;  in  wTitiDg, 

|to  AaeCict  tbat  headofM  it,  and  relies 
iBcd.  aa  aofllcient  cause  vbf 
be  ratnioed,  as  tnentioota 
in  the  wril.  lie  i«~lheBcrfortli  Airmitl  the  sole  defendant  in 
the  wptcU  ptooeediBg ;  eire|il  Uat  wlwn  a  tiiial  order  U 
Bsade;  Evaraw  am  Maotal*  writ  of  prohibitioo,  such  t 
wrtt  BOM  be  d&eoed  to  the  putj,  and  also  to  \he  court  or 
tbe  judge. 

^  2099.  Pleadings  are  not  allowed  upon  a  vrrH  of  pro- 
hibition. Where  an  altemaiive  writ  bis  be>>n  issued,  tbe 
caa«e  may  he  disposed  of  without  further  notice,  at  lb« 
term  at  which  the  writ  is  returnable.  If  it  is  not  then  dis- 
posed of,  it  may  be  brought  to  a  hejiring.  upon  notice.  »t » 
aalMeqaent  term.     In  the  Biprerue  couit.it  must  l)e  besri 

at  a  general  tpi to  of  the  same  judicial  ;'  •    - -r 

specul  term  held  in  the  satne  judicial 
niflv  be.    The  relator  may  cf>ntroyert.  by    : .  , 

gatioa  of  new  matter  contained  in  the  reium.    Tlie 
may  direct  the  trial  of  any  question  of  fact  by  a  jury, 
liiic  manner  and  with  like  effi*cl.  as  where  an  order  is m:(i'' 
for  ll)e  trial,  by  a  jury,  of  issues  of  fact,  joined  in  an  sii 
triable  by  the  court.  "  Where  such  a  dirvction  is  given  i 
prooeeilings  must  be  the  same,  as  upon  the  trial  of  isauc-- 
joinid  in  un  action. 

S  2100.  Where  a  final  order  L?  made  in  fiivor  of  i 
rciulor,  it  must  award  an  absolute  wril  of  prohltiitu-n    ■ '  ' 
it  n»i»y  also  direct  that  all  proceediii<rs.  or  ii; 
cewiing,  thcreloforo  taken  in  the  action  syv 
ormiitii-r,  as  lo  which  the  prohibits. 
v«c:iiid  «nd  anniillwl.     The  writ  of 
Ishcd.     Whtr<<  a  liniil  order  is  m  i '- 
m\iKl  uuthoriH'  the  court  or  jiuiL 
to  proceed  in  the  action,  special  i 
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if  the  altcrnntive  writ  had  not  been  issued.  Costs,  not  ex- 
ceeding lifty  doltars  and  disbursements,  may  be  awarded  to 
either  party,  as  upon  a  motion. 

§  8101.  A  llruil  order,  made  as  prescribed  in  tlie  last 
fection.  can  be.  rcvifwed  only  by  appeal.  Wliorctho  ordt-r 
was  miuie  by  the  general  term,  t5i<i  execution  of  the  order 
appealed  from  shall  not  be  slajwl,  except  by  an  order  of 
the  same  genend  term,  made  upfm such  term.i,  iis  to  security 
or  otherwise,  aa  justice  reciuires. 

§  2102.  The  proceedings  upon  a  writ  of  prohibition, 
granted  at  a  speciid  lonii,  may  be  stayed,  and  the  time  for 
making  a  return,  or  for  doing  any  oilier  aet  thereupon,  as 
prestTilK'd  in  tbis  artiele,  may  bo  cnlarccd  as  in  an  action, 
by  an  order  made  bvlbe  judi,'t!  tif  llic  court,  but  not  by 
any  other  otllcer.  V\  here  tliy  writ  was  granted  at  tliR  gen- 
eral term,  an  order  slayini^  rhe  prijceeding^,  or  enlarging 
llie  time  to  make  a  rctitiii,  can  bo  made  ouly  by  a  general 
term  ju.stice  of  the  judicial  dcparlraeiit  wiihiu  which  tlici 
writ  is  rt  tuniatile ;  and  where  notice  haa  been  given  of  an 
application  for  a  prohibition  at  a  general  tprni,  or  an  order 
has  bi-en  made  to  .^how  eauHe  at  a.  gt^ueral  lerni,  why  a  pro- 
hibition should  not  Lssue,  a  Ktay  of  |>nicecdinga  shall  not  be 
granted,  before  the  heurihg,  by  any  court  or  judge. 

ARTICLE  SIXTH. 
The  Writ  ok  Asskbsmknt  ok  D.uiageb. 


1*108.  Writdpflood 
210.L 


AiiplirAliiin  tlu'refor. 


ra  niniie  bj  .Mtiirney- 
Ocneral  i>r  ili8tricl.Bt- 
trimiy. 

2106.  Writ;  to  whom  directed. 

2107.  Comeiits  of  writ. 
SlOii   Notice  of  cteculloti. 
SIOO.  Jury  :  how  |>riiciiri.fl. 
Sill).  Juror  to  La  »worii. 

Silt.  Jory  to  malic  inqnieition. 

mis.  Notice    of   uppllcatiuu  to 

coart  thcreupuQ. 


$  fits.  Coart  mar  Kt  uidc  In- 
uul^itloa. 

Sit  J.  OracT  on  cxiaGrmijiB  io- 
qulfitlon, 

2115.  State  treii*urcr  to  pay  dam- 
ages, etc., to  i^overnur. 

Slin.  Gavcrnor  in  pay  daiuauuii 
Into  conn. 

2117.  InvcKttneiit  of  money  BO 
paid. 

:;ilg.  Iluw  obtalaed  hj  claim- 
ant. 

2119.  T»l(iiig  Uoda  by  United 
ijtates. 


§  2108.  The  writ,  hereloforc  known  as  tbe  writ  of  ad 
i)uod  damnum,  shall  hereafter  be  styled  the  writ  of  asuesa- 
ment  of  damages. 

§  8104.  AVhenevertlte  governor  of  the  Ptateis  aiUhnrized 
Jiy  law,  to  take  possession  t>f  any  real  projfcrly  wiliiin  the 
fitate,  for  the  u-e  of  tlie  people  of  tlie  Mate,  and  he  cannot 
agree  witli  the  owner  or  owners  thereof  for  its  fiurchasc. 
he  may  cause  application  to  be  made  to  the  supreme  court, 
a  srpocial  term  thereof,  for  a  writ  of  assessment  of  dam- 
Mges,  which  must  be  granted  accordingly. 

§  SI 06.  The  Attorney-General,  or  the  distriet-attomey 
■  the  county  in  which  the  real  pronpn«  i«  "ftu-tied.  must, 
^en  the  governor  go  directs,  miuie  itioa,  m  tlio 
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name  of  the  governor  ;  and  niyst  conduct  the  Bubseqi 
proceedings,  uudpr  the  governor's  direction. 

tj  2106.  The  -writ  niiL5t  be  dir€ct<>d  to  thp  sheriff  of  the 
county  in  wliich  thu  n-al  property  lo  hi'  talccn  is  situated, 
unless  the  court  directs  the  damages  for  the  taking  to  be 
assies^ed  by  a  jury  of  acolher  county  ;  in  which  ca8<5,  the 
writ  must  be  issue  1  lo  tlie  BherifT  of  the  county,  from  which 
the  jury  ii  dirticled  to  bo  taken. 

§  2107.  The  writ  mu>t  describe  the  real  property  to  Ite 
taken,  with  tins  like  wrtuiiily  a.s  is  required  in  a  complaint 
in  Ml  action  of  ejeL'tmeut.  It  must  command  the  sheriff,  lo 
■whom  it  is  dlrccteii,  to  jucjuire,  by  the  oatlis  of  twelve  me» 
of  his  county,  qunliflcd  to  net  aa  trinl  jurors  in  a  court  ot 
record,  whether  the  owner  or  owners  of  the  rcul  jiroperty,  or 
any  of  them,  will  sustain  any  damages  by  tlie  taliing  thereof, 
for  the  useDrHiepeojile  of  the  Stair' ;  and.  if  so.  I  he  amount 
I  thereof  ;  ami  that  he  return  the  writ  to  the  supreme  couit. 
without  delay,  with  the  tlndiiig  of  the  jury  thereupon, 

§S108.  The  sheriff,  iinmedialely  after  the  delivery  of 
the  writ  lo  him,  rnuKt  give  notice  of  (he  time  when,  and 
the  place  where,  the  writ  will  be  e.>cecutf'd,  by  publishing 
the  notice,  mice  in  each  week,  for  at  least  three  successive 
weeks,  in  a  new.spaper  printed  iu  his  county. 

§  2109.  The  sheriff  must  notify  twelve  men  of  his 
county,  qualified  to  act  as  trial  jurors  in  a  court  of  record, 
to  aileiid  at  (lie  time  and  jibice,  and  foi  the  purpo.se,  speci- 
fied  iu  Ihe  notice.  Each  juror  must  be  notilied,  as  a  juror 
is  notified  lo  attend  a.  term  of  the  circuit  court.  Upon  bis 
failure  to  attend,  when  duly  notifl«l,  his  attendance  may 
be  compelled  by  altnchment,  and  prnccedint^smiiy  betaken 
ognin.st  1dm,  and  he  may  be  putdHlied  thereupon,  by  the 
supreiue  court,  as  where  a  juror,  duly  notified,  fails  lo 
nttend  at  11  circuit  court.  The  sheriff  may  require  the  at- 
tendance of  a  talesman,  in  place  of  a  juror  notified  and 
not  appetiricg ;  or  he  may  adjourn  the  proceeiiings,  for 
the  purpose  of  punishing  the  defauUing  juror,  or  compel- 
ling his  iilteudniice. 

§  SllO,  When  a  jury  has  been  procured,  the  sheriff 
must,  before  the  jurors  proceed  to  the  iinjiury  commanded 
by  the  writ,  administer  to  each  of  them  an  oath,  that  he 
will  diligently  ini|uire  coueeruing  the  matters  apeciiled  In 
the  writ,  nud"  will  give  a  iriie  verdict,  according  to  the  lietti 
of  his  judgmenl,  without  favor  or  partiality. 

t-  21 1 1.  After  \ma!^  sworn  as  prescribed  in  the  last 
tion,  the  jury  must  view  all  the  rciil  property  described  iir^ 
the  writ,  and  consider  the  value  thereof.  They  may,  in 
the  discretion  of  a  majority  of  them,  hear  such  'testimony 
as  may  lie  offered  !iy  any  person  appeiiring.  ret- peeling  the 
value.  They  must  tbereiijjou  assess  the  damagea,  which 
the  owni-r  or  owners  of  the  real  property  .vill  su.-staio,  by 
being  deprived  thereof.     When  the  real  property  c< 


'JM 


13-2115    ASSESSMENT  OF  DAMAGES. 


14S 


of  two  or  more  distinct  pweels.  owned,  or  claimed  to  be 
awned,  by  diflferent  pt-rsou-',  the  j hit  mustiisscsssfpaxalely 
Itlie  value  of  each  distinct  pan:cl,  if  liie  writ  retjijirrs  them 
•  to  do,  or  if  a  niaj<)rity  of  llicni  iliiiik  proper  no  to  do. 
If  thev  cannot  agree,  after  u  reaaonablc  time,  the   ebcriff 
nay  dfisclmri^i;  them,  and  publish  a  new  notice,  ami  pro- 
cure a  new  jury.     When  the  Jiiror.s  haveairrced,  they  niiist 
aake   nn  iotniisilioi),  stsitiritf  flic  ."viiii  to  he  piiiil,  by  the 
'people  of  the  State,  for  taking  each  d  (itinct  parcel,  or  the 
whole,  as  tlie  ca»e  rei)uires.     Tlie   illl|ui^ilion    nmst    be 
Binned  by  each  juror,  uiid  by  I  ho  Rher.ff;  and  tlie  .sheriff 

IniiiBt  inimediiitely  theroafter  fiii;  the  inquisition  and  the 
•vrit,  with  his  return  to  the  wril,  in  tlie  olfi'^e  of  the  uJerk 
of  the  county  in  which  the  retil  prupeily  i.s  situutrd, 
§  2112.  Wiihin  three  ninnilis  afffr  tlie  writ,  nnd  the 
return  thereto,  willi  the  imiuisiliori   Iht'ieupiin,    have  been 
filed,  «8  prescrilied  in  the  IjiHtsiTiiuii,  ilm  Aitoniey-Qeuenil, 
or  diatrict-uttorncy,   having  charjre    of  tfie    proceedings, 
must  cause  to  be  published,  n  iiotic-c,  dirtcled,  generally,  to 
all  the  owners  and  persons  iulcre.sied  in  the  reiil  properly  ; 
■describing  the  profjerty,  in  general   and  concise    temi.'i ; 
^Kaliog  wTien  mid  wliere  the  writ,  return,   Htid  inquisition 
Krere  filed ;    and  requiring  the  persons  uotifled  to  show 
■cause,  at  a  special  term  of  the.>>upromc  court,  to  be  held  at  a, 
time  and  nt  a  place  speciJied  in  the  notice-,  why  iho  inqui- 
sition should  luit  be  coniirtiicd  ;   or,  if  the  g  veruor  so 
directa,  why  the  inquisitinn  should  not,  lie  set  a.side.     The 
notice  mimt  be  piililished,  ut  leaai  once  in  each  week,  for 
three  8ucces.sive  weeks,   in  a  newspaper  printed  iu   i\m 
■county,  nnd  also  in  the  ncw.«pnpcr  |)i'iuted  nt  Albany,  in 
■which  legal  notices  ure  required  to  bo  published. 

§  SI  18.  At  the  time  and  plnce  specified  in  the  notice, 
the  court  must  examine  into  the  inquisition,  and  hear  such 
allegations,  and  alflduvits,  or  other  written  proofs,  m  may 
be  presented  in  behalf  of  the  people,  or  any  owner,  or 
persoo  inlerestL-d.  If  the  court  then,  or  iit  the  lime  nnd 
place  to  which  the  matter  is  adjourned,  determines  that  the 
inquisition  is,  in  any  ra->pcct,  excessive,  ■UIlju^it,  or  other- 
wise materially  defective,  il  may  set  a.»ide  the  whole  or  any 
part  thereof;  luul  may  direct  that  aiinlher  writ  issue,  or 
another  inquisition  be  taken,  to  Hupply  the  deff>cts. 

§  2114.  If  it  appears  to  the  couit,  that  the  writ  Las 
been  duly  executed,  unorder  mast  be  mii'le,  and  entered 
in  the  ollice  of  ihe  clerk  of  the  county,  in  which  the  real 
property  to  be  taken  is  situated,  declaring  that  the  people 
of  the  Bt:ite,  upon  pjiying  into  court  the  amnimt  of  the 
dama;!;es  iifi'^essed  by  the  inquisition,  shall  be  entitled  to  nn 
absolute  cstiile  in  the  real  property  descrihe<l  iu  the  writ, 
and  in  the  appurtciiances  belonLriii^  thereto. 

§2116.  The  State  tre.wiirer,  on  the  warrant  of  the 
comptroller,  must  piiy  to  the  governor,  nut  of  any  money 
in  the  treasury,  approjiriatcd  for  tliat  purijose,  sufflcient 
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money  (opaj'  the  dttnin(r»'8as.sesRe<l,  pursuant  to  the  forego- 
ing provisioa-s  of  this  article,  and  the  costs  aud  expenses  of 
I  the  proceedings. 

§  21 18.  Immediately  after  the  receipt  by  the  govei 

iaa  prescribed  iu  tlie  laHt  secliott,  of  siillicicnt  money  to 

I  the  damaj;efl,  lie  must  pay  it  into  court  ;  and  thereupon  the 
ahsnlute  tille  to  the  real  properly  solo  be  taken,  vests  in  the 
people  of  the  State. 

§  2117.  If  an  application  for,the  money  paid  into  court 
is  not  made,  as  prescribed  in  f  lie  next  section,  within  sl.vly 
days  after  the  payment  into  court,  tlie  general  term  of  the 
supreme    court    in    that    judicial  department,    may    pro 

'vide,  by  order,  for  the  investment,  under  the  direction  of 
the  court,  of  the  money,  imd  of  the  interest  to  arise  there- 
from, in  permanent  securities,  for  the  henetit  of  the 
owners. 

§  2118.  A  person  claiming  to  have  been  an  owner  of, 
or  interested  in,  Ihe  property,  when  it  was  so  taken,  may 
prescnl  to  the  Btipreme  court,  at  a  peiiera!  term  thereoi, 
held  in  the  jjudk-ial  deparlment  embnidng  the  county, 
■wherein  the  property  is  situated,  a  petition,  praying  for 
payment  to  him  of  the  whole  or  any  [jart  of  the  money  so 
paid  into  court,   or  of  (he  income  remiiiuing  uninvested,  or 

I  Doth  ;  or  for  the  transfer  to  him  of  the  whole  or  any  part 
of  the  securities,  in  wliich  it  has  been  invested.  The" court 
must  thereupon  take  such  mesisures,  aa  it  deems  pioper,  to 
ascertain  the  rights  and  interesia  of  the  petitioner,  ana  of  all 
other  persons,  who  were  owners  of  or  interested  in  the 
property,  or  who  are  personal  repre.seniatives.  or  heirs,  of 
owners  or  persons  so  interested,  aud  to  cause  notice  of  the 
applicntion  to  be  given  to  those  persons  ;  and  it  must  cause 
the  money  to  he  paid,  or  the  securities  to  he  transferred,  to 
the  several  por.-ioiw  entitled  thereto,  in  accordance  with  tha 
rights  and  interests  thus  ascertained. 

§2119.  When  the  letji'slatiirc  of  the  State  consents  to 
the  taking  of  any  real  proi)eriy  within  the  State,  for  th« 
use  of  the  people  of  the  United  fStatts,  a  writ  of  assessment 
of  damages  may  be  issued ;  and  the  proceedings  thereupoo 
must  lie  in  acoordauce  with  tlie  provi-sions  of  (his  article; 
except  that  the  application  for  the  writ  must  l)e  madu,  and 
the  subsequent  proceedings  must  he  conducted,  by  the 
attorney  of  the  I'nited  .Slates,  for  the  district  embracing  the 
county  wherein  the  real  property  is  situated. 

ARTICLE  SEYENTH, 
The  Writ  op  CEBTtonAHi,  to  ues'iew  the  Detbrmina- 

TlOJi  OF  AN  liNKEKlOB  TniBtTNAL. 
i  HiSO.  Cases    whcrn    tvrit    may  premc  cniirt  or  Baperlar 


Cases    whcrii 

2121.  Cases  where  It  cannot  is- 
sue. 
SVii.  Tlie  game. 
2123,  Wtien    issued     from     mi- 


citf  court. 
g  2taj.  Wlit-n  f rom  ouolher  CO 
SlSa.  Limluttlou  or  lime  for  j 

view. 
3136.  Id. ;  in  com  of  disabij 
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i  SiaH  Tlcdting  npoTi  return. 
viau.  Id.  :  upuii  afltdarlii!. 
it40.  yuci-tioiiB    to    be    deter- 
mined. , 
S141,  Final  unlernpon  thehoilr- 
InK 
ReHtllntlon   may  be 

awarded. 
Cost* 
Eiitr;  and  earoUmeiit  of 

filial  onlir. 
Bllrct  thcroof. 
'■  Body  or  officer ; "  " de- 
termination "  ;    what 
tliev  iiK'Indc 

2147.  Apt'lfcaitot!  of  this  article 
CociTtaiii  epfcial  caafa. 

2148.  Id.;  10  civU  ca£ea  oaly. 


SH2. 


5:143. 
3144. 


214.%. 
2146. 


I SIS7.  Appllcatl.in     for     writ ; 

where  mid  bow  nude, 
StSS.  When   noilte  nceeesary ; 

ai^rvice  thereof 
3U0.  To  whom  writ  directed. 
SiaO.  Modoof  K-rvire 
iiai.  Slay  of  procwdlngs. 
2138.  When  uiid  where  writ  n- 

tumable. 
JMSa.  Subai-qiii-nt     proecedinga 

a»ln  aij  artiuu. 
2134.  Betum  ;    wbt-n  and  bow 

made. 
£135.  Id. ;  how  compelled :  fees 

for  uiaking. 
2136.  Id   ;  after  term  of  ofllrc 

expired. 
8137.  When   third   person  may 

be  brought  in. 

§  S180.  The  writ  of  certiorari  regulated  in  tbis  article, 

except  the  writ  specifled  in  section  two  thousand  one  huu- 

dred  and  twenlv-f«jur  of  this  act,  is  issued  to  review  the 

[determiuatiou  of  a  body  or  oflicer.     It  can  be  issued  in  one 

of  the  following  cases  onl.v  : 

1.  Where  the  right  to  the  writ  ig  crpre?sly  conferred,  or 
the  issue  thereof  is  expressly  amhorizetl,  bj  tt  statute. 

2.  "Where  the  writ  may  t>e  issue<l  at  conuuoa  law,  by  a 
court  of  general  jiiriHdietioti,  atid  the  ri^'ht  (o  the  writ,  or 
the  power  of  the,  court  to  issue  it,  is  not  expressly  taken 
away  by  a  statute. 

^  81SI.  A  writ  of  eeriiornri  cannot  be  issued,  to  review 
a  determination,  made,  after  thia  article  ttikes  effect,  in>a 
civil  action  or  jipecial  pror-ecdiug,  by  a  court  of  record,  or 
a  judge  of  a  court  of  record. 

§  21S2.  Exet'pt  as  otherwise  cvpressly  prcHcribed  by  a 
atatute,  a  writ  of  certiorari  cannot  be  issued,  in  either  of 
the  following  cases : 

1.  To  review  a  determination,  whtch  does  not  finally 
determine  the  ritrhts  of  the  parties,  with  respect  to  the  mat- 
ter to  be  reviewed. 

Where  the  detemiiDation  can  be  adequately  reviewed, 
by  an  appeal  to  a.  court,  or  to  home  other  body  or  officer. 

3.  Where  the  body  or  oflicer,  nuiking  tlie  determina- 
tion, is  c.\pre^isI.v  authorized,  by  statute,  to  lehear  the  mat- 
ter, upon  the  relator's  application  ;  iinlesa  tbodetcrniinatiou 
to  be  reviewcil  v/aa  made  upon  a  rehearing,  or  tlie  time 
within  which  the  relator  can  procure  a  rehearing  has 
elapsed. 

'     §  8183,  A  writ  of  certiorari  can  he  issued  only  oat  of 
'  the  supreme  court,  or  a  superior  city  court  :  exwpt  in  a 
case  where  another  court  i-s  expressly  authorized  by  statute 
I  to  issue  it. 

I     §  8124.  Any  court  of  record,  exercising  jurisdictioQ  of 
^an  appellate  nature,  may  issue  a  writ  of  certiorari,  requir- 
ing the  body  or  oflicer  whoae  proceedings  are  under  review, 
to  make  a  return  to  the  court  iaauing  the  writ,  at  a  time  ana 
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imution,   varinuce, 
dei'fct,  in  tbe  nrord  or  othL-r  paiUTs,  before  the  v.u 
issuing  the  writ,  in  niiy  emu  wlu>ro  iiisticc  retjuires  thftt  Uie 
defect  alioiiltl  lie  !^HiijVlii.'(i,  anii  adetjuiite  relief  cannot  be 
obtaiued  by  mtaus  of  an  order, 

§  SISB.  Subject  to  the  proi.isiou.s  of  tin-  next  section,  a 
writ  of  cerLioiari  to  review  aflctcnuiiKition  inii>t  begranied 
and  serv«l,  within  four  calendiir  montbs  nftcr  the  deter- 
minatiou  to  be  nvicwpd  bcrnmM  liaii]  and  bindLng-,  ujxia 
the  relator,  or  the  perstLin  wlioru  bu  rcpresonts,  either  in  lavr 
or  in  fnft.  '~ 

^  2126,  Tlie  court,  at  a  genend  term  thereof,  m^ 
grant  the  writ,  at  any  time  within  twenty  monlha  after  tt 
expiration  of  tlie  tinw  limilwl  in  the  lust  section,  where  tlj 
relator,  or  thp  pers*nn  wlinm  he  represents,  was,  at  the  tin, 
when  the  drterriifnatioii  to  bo  reviewed  became  final  iia 
binding  upon  liim,  either 

1.  Within  the  ag«  of  twenty-one  years  :  or 

2.  Insane  ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  iu  esecutioB'' 
upon  coriTiction  of  a  criminal  offence,  for  a  term  less  thaa,- 
for  life. 

§  8127.  An  application  for  the  writ  must  be  made  L 
or  In  behnlf  of,  a  person  aggrieved  by  ihe  determination  to 
l>e  reviewed  ;  must  lie  founded  upon  an  aHiilavit.  nr  a  veri- 
fied petition,  ivliich  may  be  accompanied  by  other  written 
proof  ;  and  must  show  a  proper  cjtae  for  lhe'i.^suing  of  (he 
writ.  It  cim  bo  granted  only  at  a  geueral  or  special  t«rn 
of  llie  court ;  and  the  granting  or  refusal  thereof  ia 
cretionary  with  the  court. 

S  2128.  Until  provision  is  m.-ulc,  in  the  general  rales  of 
practice,  for  retpiiring,  or  diB[>ensing  with  notice  of  the 
application  for  the  writ,  the  court,  to  wbicli  (he  iipplicati'n 
for  the  writia  made,  may,  in  its  discretion,  require  or  dis- 
pense with  notice.  A  notice,  when  it  is  neccs.sary,  must 
be  .served,  with  copies  of  the  pujwrs  npou  whicli  Ihe  appli- 
cation is  to  be  niJide,  upon  the  body  or  offlcer,  who 
determiuntion  is  to  be  reviewed,  or  np^n  snch  other  pers 
as  the  court  directs,  a^  prp.'^eri'tM'd  in  this  article  fori 
Bervice  of  a.  writ  of  certiorari.  Tlie  service  muyt  liei 
at  least  eight  daya  before  the  application,  unless  the  cour 
hv  an  order  to  show  cause,  prescribci  a  shorter  tim 
"^here  notice  is  given,  the  person  served  may  produce  afl. 
davits  or  other  written  proofs,  upon  the  merits,  in  opposilio 
to  the  application.  * 

g  8189.  The  writ  nuwt  be  directed  to  the  body 
officer,  whose  determination  is  to  be  review(Hl ;  or  to  a  _ 
other  ]>ers<in  hnviag  the  custody  of  the  record  or  othe 
papers  to  be  certitied  :  or  to  both,  if  necessary      Where! 
ia  brought  to  review  the  determination  of  a  board  or  bodi 
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other  t/ian  a  court,  if  an  notion  would  lie  ngainst  the  board 
or  body,  in  its  associate  or  olticial  nnini".  it  rinistbe<iiracted 
totUc  Ixianl  or  twiiy,  by  that  name,  otlierwise  it  nmst  ^ 
directe>l  to  the  mfaibers  thereof,  by  their  names. 

I§  8130.  A  writ  of  certiornri  must  be  servwl  as  follows, 
except  where  difl'-rcnt  directions,  rcspoi  ting  the  mode  of 
service  thereof,  are  given  by  the  court  ^'ranting  it : 
1.  Where  it  is  directed  to  a  person  or  [Hirsoos  by  name, 
or  by  his  or  rlicir  official  title  or  tilles,  or  to  a  nuinicipal 
corponition.  ii  nuist  be  served,  upon  esich  olHccr  or  other 
person,  towliiim  it  is  so  directed,  or  upon  the  corjiorntion. 
in  tl^e  same  ni.ihnrnis  a  summons  in  un  action  hroughi  in 
the  Bupreme  cnurt.  excepi  as  prescribed  in  tho  next  two 

»»ubdi visions  of  ihh  section, 
a.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a 
court,  havingra  clerk  appoinled  pnr»iuiuit  tn  )uw,  service 
upon  the  couit,  or  the  judges  tliereof,  may  be  made  by  tiling 
the  writ  wiih  ihe  cIiTk. 

8.  Where  it  is  to  hs  served  upon  any  other  borird  or  body, 
or  upon  tiie  meiiilk-is  Iherenf,  it  m'uy  be  served  a.s  pre- 
scribed in  scciiim  two  thousuiid  and  fwventy-ouc  of  thi^act, 
for  service,  upon  a  like  board  or  body,  of  an  alternative 

L  'wt'it  of  uumdamua. 

P     §  21S1.  Except  OS  prescribed  in  this  Bection,  a  writ  of   io  Abix  N. 
certiorari  doe*  nut  >tav  the  execution  of  the  determination    *-•  *3- 
to  be  reviewed,  fir  (ilTcct  tiie  power  of  the  }wdy  or  officer,    |^j    j^*'^''' 
to  which  or  to  wliom  it  is  addressed.     Tlie  court,  which   48Uui),604. 
grants  the  writ,   tuny,    in   its  discretion,  iind   upon  such 
term.s,   ii.s  to  seruriiy  or  otherwise,  a»   justice  rerjuirea, 
direct,  tiy  a  clause  iu  the  writ,  or  by  a  separate  order,  that 
the  execution  of  (he  deteniiiimlion  be  stayed,  pr'tidtug  the 
certiorari,  and  until  the  further  direction  of  the  court.    A 
bond,  undertakinif,  or  other  security,  given  toprociu-c  such 
a  8ta3",  is  valid  and  eifectual,  according-  to  its  terms,  in 
favor  of  a  person  beuellciiilly  inlerefited  in  upholding  the 
detenubiation  to  be  reviewed,  who  is  aduritted  as  a  parly 
to  the  s^ncial  proceeding,   ns  prescribed  iu  section  two 
thousand  one  hundred  and  thirtyseveu  ol  this  act. 

g  S138.  A  writ  of  certioniri  musit  he  made  returnable, 
■within  twenty  days  afier  tlie  service  tluTeol.  at  the  office  of 
the  ck'rk  of  tlie  court.  If  it  was  is«jued  from  the  supreme 
court,  it  must  be  made  returnable  at  the  office  of  the 
clerk  of  the  county,  designated  tlierein,  wherein  the  deter- 
mination to  be  revifued  was  made  ;  and  if  the  county, 
designated  in  the  writ,  is  not  the  prrjper  county,  the  court, 
upon  motion,  may  amend  the  writ  accordingly.  Thereupon 
nil  pnper.s  on  tile  must  be  transferred  to  the  clerk  of  the 
county,  where  the  writ  ia  made  returnable  by  the  amend- 
ment. 

§  8133.  After  a  writ  of  certiorari  has  been  issued,  the  24N.  t. 
time  to  make  a  return  thereto  may  be  enlarged,  or  any     StauKep 
other  order  may  be  made,   or  procoeding  taken,  in  the 
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cause,  in  relation  to  any  iiiiitter  not  provided  for  in  tbu 
article,  as  a  similar  proceetling  may  be  takea  in  aa  action, 
broQglit  in  the  sume  court,  aud  triable  in  the  county  where 
the  writ  ia  reluriiable. 

§  8134.  The  clerk,  with  whom  a  writ  of  certiorari  is  filed, 
and  each  person,  upmi  whom  a  writ  of  cerlioniri  is  served, 
as  prescribed  in  stctiou  two  tboui>and  ono  hundred  and 
thirty  of  this  act.  must  make  and  annex  to  the  writ,  or  to  the 
copy  tliereot  served  iiiiou  him,  u  retiu'n,  with  ibi;  transcript 
annexed,  und  certilied  by  bim,  of  the  record  or  proceedings, 
and  a  statement  of  ibe  «i(ber  mattew,  specilit^d  in  and 
required  by  the  writ.  The  ri'turu  must  be  filed  in  the 
ofllee  where  the  writ  is  returnable,  according  to  the'coni- 
mand  thereof. 

§  S13B.  If  a  return  ia  defective,  the  court  may  directs 
further  return.  An  omission  to'make  a  return,  as  required 
by  a  writ  of  certiorari,  or  hy  an  order  for  a  further  reiiim, 
maybe  puuished,  a.s  a  coulcuipt  of  the  court.  But  a  judge 
or  clerk  shall  not  be  thus  punished,  unless  the  relator,  be- 
fore the  time  when  the  return  in  required,  pays  him,  for 
his  return,  tbe  sum  of  two  dollars,  aud,  in  addition,  tpn 
cents  for  each  fotio  of  the  copies  of  papers  required  to  be 
returned. 

§  SI 86.  A  writ  of  certiorari  may  be  issued  to,  and  a  re- 
turn to  a  writ  of  cerHorari  may  be  made  by,  an  ofiBeer, 
whose  term  of  office  has  expired.  Such  an  oJUccr  may 
be  punished  for  a  failure  to  make  a  return  t  >  the  writ, 
as  required  thereby  ;  or  to  muike  a  further  return,  as  re- 
quired by  an  order  for  that  purpose. 

§  2137.  Upon  the  appUeation  of  a  person,  specially  and 
beneticially  interested  in  upholdinc;  the  determination"  to  lie 
reviewed,  tbe  court  may,  in  \is  dfscrvtion,  admit  him  as  a 
party  defendant  in  Ibe  special  proceeding,  upon  such  terms 
aa  ju.stice  requires.  And  a  general  term  of  the  court,  al 
"which  the  cBu.-e  is  noticed  for  hearing,  and  is  placed  upon 
the  calendar,  may,  in  a  proper  case,  direct  that  notice  of 
the  pendency  of  the  spi-ciul  proceeding  be  given  to  any 
person,  in  stich  a  ranuner  as  n  thinks  proper  ;  and  may 
suspend  the  hearing  until  notice  is  given  accordingly. 

§  813S.  The  cause  must  be  heard  at  a  general  teraa  of 
the  court.  In  the  supreme  court,  it  must  be  heard  at  a 
general  term,  held  within  the  jtidieial  department,  embrac- 
ing the  county  where  the  writ  was  returnable.  Either 
party  may  notice  it  for  hearing,  at  any  time  after  the  re- 
turn is  complete.  E.xcept  as  prescribed  in  the  next  section. 
It  must  be  heard  upon  (lie  writ  and  return,  and  the  papen 
upon  which  the  writ  was  granted. 

§  S139.  If  theofDceror  other  person,  whose  duty  it  iatO 
make  a  return,  dies,  absconds,  removes  from  the  SUile,  or  be- 
comes insane,  after  the  writ  is  issued,  and  before  making  a  re- 
,turQ,  or  after  making  on  insufficient  return :  and  it  aj 


oia  It  apSMza 


I 2J40-2144 


CERTIORARI. 


149 


that  there  is  no  other  ofUcer  or  prrson,  from  whom  a  sufficient 

—return  can  be  procured  by  means  of  a  new  ccrlioriiri  ;  the 

■Bourl  may,  initsdwcri-lion,  iii-rniit  utlldavits,  or  other  writ- 

Kt'U  proofs,  relating  to  tlie  tnaiters  uot  sufflciently  returned, 

(o  be  produced,  aud  may  hear  (he  caujc  aceordiDjrly.     Tho 

court  may  also,  in  its  disicrrtion,  permit  either  parly  to  pro- 

■duee   aftidavils,   or  other  writ  ten    proofs,   relnting  to  any 

Ifclleged  error  of  fad, or  any  oilier  question  of  fart,  which  W 

P  essential  to  the  jurisdiction  of  the  body  or  offloer.  to  make 

the  determinutioa  to  berevieweit,  where  the  facts,  in    reUi- 

non  tliereto,  are  not  BiifHcieully  stated  in  the  return,  and 

the  court  is  satisfied  llitit  tliev  cannot  be  made  to  appear,  by 

means  of  an  order  for  a  f urtLer  return. 

§  8140.  The  queslio-ns,  involving  the  merits,  to  be  de- 
termined by  the  court  upon  the  hearlDg,  are  the  foljowiug, 
only  : 

1.  Whether  the  body  or  ofQcer  had  jurisdiction   of  the 

(*ubject-matler  of  the  deteriutuatiuri  under  review. 
I     ?.  Whether  the  authority,   conferred  upon  tlio  body  or 
officer,  in  relation  lo  that  Bubjeci. mailer,  has  been  pitrsucil 
la  the  mode  rei|uired  bv  laWj  ia  on.ler  lo  authorize  it  or  him 
lo  make  the  ditenniiiatmn. 
^   3.  Whether,  ia  making  the   deterniiualion,  any  rule  of 
Baw,  affecting  the  rights  of  the  parliia  thereto,  haa  been 
^  violated,  to  the  prejudice  of  the  relator, 

4.  Whether  tlicre  was  nny  compeleni  proof  of  all  tlie  fiiets, 
nece-isary  to  be  proved,  in  order  to  authorize  the  making  of 
the  determination. 

5.  If  there  was  auch  proof,  whether  there  ■was,  upon  all 
the  evidence,  such  a  prepooderance  of  proof,  against  the 
existence  of  any  of  tho.se  facts,  that  the  verdict  of  a  jury, 
affirming  the  existence  thereof,  rendered  in  an  action  in 
the  supreme  court,  triable  liy  a  jury,  would  be  set  aaide 
by  the  court,  as  against  Itie  weight  of  evidence. 

§  2141.  The  court,  upon  the  he;iring,  may  make  ji  final 
order,  annulling  or  confirming,  wholly  or  partly,  or  modi- 
fying, the  determination  reviewed,  aa  to  any  or  all  of  the 
parties. 

1^  S14S.  Where  the  determination  reviewed  i!>  annulled 
or  modhied.  the  court  may  order  and  enforce  reetnution.  in 
li!ve  manner,  with  like  effect  and  subject  to  the  same  con- 
ditions, an  where  a  judgment  Is  rev'crsed  upon  appeal. 

§  S143.  Casts,  uot  exceeding  fifty  dollars  and  disburse 
tnents,  may  be  awarded  by  the  flnul  order,  in  favor  of  or 
agaioHt  cither  party,  in  the  discretion  of  the  court. 

§  2144.  Till!  final  order  of  the  court  upon  tlic  certiorari 
must  be  entered  in  the  otHce  of  the  clerk  wliere  the  writ 
■was  retumahle.  But  lv>fore  it  can  lie  enforced,  nn  enroll- 
raeut  tbiTcof  mu.st  be  filed.  For  that  purpose,  the  clerk 
must  attach  together,  nnd  file  in  his  oflice,  llie  papers  upon 
•which  the  cause  wag  heard  ;  a  certitied  copy  of  the  nnal 

<icr ;  and  a  certified  copy  of  each  order,  which  ia  any 
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or  necessarily  affecis 


•war  InvolveB  the  merits, 
order. 

g  8145.  Thefllingof  the  enrollment  in  the  offi( 
clerk  where  I  ho  final  order  is  eutcred.  as  prescribi 
laat  sec'lion,  is  n  Ktirtlcwnt  luilhorily  for  niiy  procei 
or  before  the  body  whifli,  or  iIil'   officer  who 
deiermination  re  viewed .  whioh  iIip  fin  id  order  of  tli 
directs  or  permits.     But  where  the  execution  of 
order  is  stayed  by  an  appeal  in  the  Court  of  ap; 
proceetlings  below  lire  suyed  in  like  niiumer. 

i^  3146.  The  expression,  "body  or  officer",  as 
this  artiele.  iucludea  every  court,  tribunal,  board, 
lion,  or  other  person,  or  aggiejuraiion  of  persona 
deterininalion  miiy  be  reviewi-d  by  a  writ  of  certioi 
the  word,  "determiiiutinn  ",  a-^used  in  this  article 
every  judgment,  order,  decision,  adjudication,  or 
of  such  a  body  or  officer,  which  is  subject  to  be  bo  i 

^2147.  Where  the  right  to  a  writ  of  certiori 
pres-sly  conferred,  or  the  issuing  thereof  is  cxprcssljj 
ized,  by  a  stalute.  passed  before,  and  remaining  ' 
after,  this  ardcle  takes  effect,  this  article  does  not 
affect  in  any  manner,  any  provision  of  the  fonne; 
whieli  expreJisly  presc;rihes  a  different  regulation, 
six'ct  to  any  of"  the  proceedings  upon  the  ceriion 
issued  thereunder. 

^  2148.  Thia  urLide  is  not  apjilicablc  to  a  wri 
tiorari,  brcught  to  review  a  determination  made' 
crimiinal  matter,  except  a  criminal  contempt  of  coul 
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Proceedinqs  for  the  disposition  of 
tue  hlsaii  prqpeuty  of  an  infant, 
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,  Act. 


g  2149.  An  insulvent  dubtor,  who  is  a  resident  of 
State  at  the  litiie  of  pri'senting  his  petition,  umy  be  difr 
charged  from  his  debts,  as  prescribexi  m  this  article. 

^  2160.  Application  for  such  a  discbarge  muni  be  made, 
by  the  ijctition  nf  (he  insDivent,  addrcased  to  ilie  county 
court  of  the  cuiiuiy  in  which  he  resides;  or,  if  he  resides 
in  the  city  of  New  York,  to  the  court  of  common  pleas  for 
that  city  and  coimty. 

g  2 1 5 1 .  The  pet  it  ion  must  he  in  writing ;  it  must  be  signed 
by  the  insolvent,  aiid  spt'Cifv  his  reaidcuce ;  it  must  Set  forth, 
in  subsliimu!,  that  he  i.s  unable  to  pay  all  hi.-i  debtjj  in  full; 
that  he  is  willing  to  assign  lits  projierty  for  the  bunufit  of  aU 
Ms  crcflitors,  and,  in  all  other  respects,  to  comply  with  the 
provisioDH  of  this  article,  for  the  purpose  of  heing  dis- 
charged fr(jm  his  debts  ;  and  it  must  ptay  thai,  upon  his  M 
doing,  he  may  he  disciiarged  aceordiugly.  It  niusi  be  veri- 
fied by  the  aflldavlt  of  the  insolvent,  annexed  thereto, 
takcu  00  the  duy  of  the  presentation  thereof,  to  the  effect, 
that  the  petition  is  in  all  respects  true,  in  matter  of  fact. 

§  2162.  The  petitioner  must  annex  to  his  petition  one 
or  more  written  iirnlnmienla,  exreuted  by  one  or  more  of 
his  creditnrs,  residing  in  the  United  yfaie.s,  having  debit 
owing  to  him  or  tlicin  in  good  faith,  then  liue  or  thereafter 
to  lioeome  due.  which  lunoiint  to  not  leas  than  two  tldrds 
of  atl  the  debts,  owing  by  the  petitioner  to  Lreditors  rejsiding 
within  the  United  States.  Each  instniment  must  be  to 
the  effect,  that  the  person  or  corjioration,  executing 
It,  consents  to  the  dischiirge  of  the  petitioner  from  his 
debts,  upon  his  complying  with  the  provLsiona  of  t! 
article. 

§  2163.  An  executor  or  adminLitrator  may  become 
consenliug  creditor,  under  the  ordur  of  the  surrogate's  eotirt 
from  which  (lis  letters  issued.  A  trustee,  ofHcial,  assiioiee, 
or  receiver  of  the  property  of  a  creditor  of  the  petitioner, 
whether  created  by  operation  of  law  or  by  (he  act  of  parties, 
may  become  a  consenting  i.-reflilnr,  under  the  order  of  a 
Justice  of  tlie  supreme  court.  A  person  who  becomes  a 
consenting  creditor,  as  preacribed  in  this  siction,  is  charge- 
able only  for  the  .sum  which  he  actually  receives,  as  a  ^ri- 
dend  of  the  insolvent's  property. 

^2164.  Where  a  corporation  or  Joinf-«tock  asHociation 
becomes  a  consenting  creditor,  its  consent  must  be  executed 
under  its  common  seal,  aitd  may  be  attested  by  atiy  director 
or  other  officer  thereof,  duly  authorized  for  "that  purjiose; 
who  may  make  any  affidavit,  required  of  a  creditor  in  tlic 
proceedings. 

§  SI 66.  Where  a  partnerahip  liecomes  a  consenting 
creditor,  the  con.wnt  may  beexeeuieti  in  its  behalf,  und  any 
affidavit,  required  of  a  ci-editor  iu  the  proceedings,  may  be 
ma<]e,  by  eilber  of  the  partners. 

g  2166.  A  creditor's  consent  does  not  affect  his  rem( 
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against  any  person  or  persons  indebted  jointly  with  tha 
petitioner ;  and  the  petitioner's  discharge  has  the  effect, 
as  between  the  creditor  und  lite  otlier  joint  debtors,  of  a 
composition  between  the  petitioner  and  the  creditor,  made 
as  pre8crit)ed  in  article  third  of  title  fifth  of  chapter  fifteenth 
of  tills  act. 

§8157.  Where  a  consenting  creditor  is  the  purcba.«er 
or  assignee  of  a  debt  against  a  petitioner,  or  the  executor, 
administrator,  trustee,  or  nceiver  of  euch  a  purchaser  or 
assignee,  he  is  deemed,  for  all  the  purposes  of  this  nrticle, 
except  as  to  the  decluniltou  and  receipt  of  dtvkleuds,  a 
creditor  only  to  the  amount,  aetuully  and  in  good  faith 
paid  for  the  debt,  by  him.  or  by  the  decedent  or  other 
person,  from  whom  he  derives  title,  and  remaining  uncol- 
lected. This  section  is  not  affected  by  the  recovery  of  a 
judgment  for  the  debt,  nfier  the  purchase  or  imMgnment ; 
but  in  that  case  the  conseutiiig  creditor  niny  ineuido  the 
uncollected  costs,  as  if  they  were  part  of  the  sum  paid  for 
the  debt. 

g  2168.  A  creditor  who  has.  in  his  own  name,  or  in 
trust  for  him,  a  mortgage,  judgment,  or  other  security,  for 
the  payment  of  a  sum  of  money,  which  is  a  lien  upon,  or 
otherwise  affects,  real  or  pergonal  property  belonging  to  the 
petitioner,  or  transferred  by  him  since  the  lien  was  created, 
cannot  iiecoine  a  consentitig  creditor,  with  respect  to  the 
debt  so  secured,  unless  he  adds  to  or  includes  in  his  con.sent, 
a  written  declaration,  under  liis  hand,  to  the  effect,  that  he 
reJinqui.shes  the  mortgnge,  judgment,  or  other  security,  bo 
far  as  it  affects  tliat  property,  to  the  trustee  to  be  appomted 
pursuant  to  t!ie  petition,  for  the  benelit  of  all  the  creditors. 
Such  a  declarRiion  opcrides,  to  that  extent,  as  an  assignment 
to  the  trustee,  of  the  luortgage,  judgment,  or  other  security  ; 
and  vests  iu  him  nccordifiglv  all  the  right  iind  interest  of 
the  consenting  creditor  therein. 

§  8159.  If  a  creditor  knowingly  swears,  in  any  pro- 
ceedings authorized  by  this  iirtlcle,  that  the  petitioner  is. 
or  will  becooae,  indebted  to  him,  in  a  sura  of  money,  which 
is  not  really  due,  or  tbereafttr  to  become  dne  ;  or  in  more 
than  Ihe  true  amount ;  or  that,  more  was  paid  for  a  debt, 
which  was  purchased  or  assigned,  limn  (he  sum,  artutilly 
and  in  good  faith  paid  therefor ;  lie  forfeits  to  llie  trustee, 
to  be  recovered  in  an  action,  twice  the  stim,  so  falsely 
sworn  to. 

§  2160,  The  consent  of  a  creditor  must  be  accompanied 
with  his  affldavil,  stating  as  follows : 

1.  That  the  petitioner  is  justly'  indebted  In  him,  or  will 
become  inilel.ited  to  him,  nt  a  future  day  specified  therein, 
in  a  sum  therein  specified;  and,  if  he,  or  the  person  from 
whom  be  derives  tide,  is  or  was  the  purcha.scr  or  assignee 
k  of  the  debt,  he  nuist  al.«o  specify  the  sum,  actually  and  in 
I  good  faith  paid  for  the  debt,  as  prescribed  in  section  two 
W     ^ouutnd  one  hundred  and  flf  ty-seven  of  this  act. 
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2.  The  nature  of  the  deiimnd,  and  •whetlitr  it.  arose  upon 
written  security,  or  ollierwise,  with  Ibe  general  ground  or 
consiilcration  of  ttin  indebtorinr'ss.  ^ 

3.  Thst  nciilier  he,   nor  uny  person  to  his  use,  has  : 
ceived  frnm  the  petitioner,  or  from  utiy  otlier  peiiiOD, 
merit  of  a  demsiiul,  or  any  part  thereof,  in  money  or  in  i 
othiT  w;iy,  or  any  gift  or  rcwjir.!  of  any  kind,  uJKtn  an 
prt'ss  or  implied  trust,   ioiilid4;nt'e,  or  understanding,  tt 
he  sliould  consent  to  the  dist'linrge  of  the  petitioner. 

Where  a  cons«itiag  creditor  is  ati  executor,  administi 
tor,  trustee,  receiver,  or  a.>s.siguee,  he  may  slate  the  ncc 
sary  faets,   in  liis  affidavit,  upon  inforiuation  and  LeliefT 
Betting  forth  therein  the  grouudfi  of  his  hi  lief :  hut  in  that 
case,  the  ronsent  mii.st  also  Ixi  accompanied  with  the  ulH- 
da\nt  of  the  insolvenl,  to  I  he  effort,  that  all  the  maitera  of 
fact  slated  in  the  atHdavit  of  the  censenting  creditor, 
true. 

§  8161.  [Am'd  1889.]  A  conacuting  creditor,  reaidlj 
witliiiut  the  State,  and  witliin  the  United  Stales,  must 
ncx  to  his  consent  the  original  accouuta,  or  sworn  cor 
thereof,  and  tlie  original  specialties  or  other  written  sec 
ties,  if  any,  upcm  which  his  demand  arose  or  depends; 
vided.  however,  that  when  hiicIi  origiiiiil  spcnalties, 
other  written  securities,  are  lost,  such  fact  musi  be  sta{( 
as  a  reason  for  not  annexing  thereto  the  eunsent.  and  tfi 
fact  of  the  l()s.i,  and  tlie  manner  of  ihe  loss  (hereof  mu.^1  Ix' 
stated  in  the  atlidavit  of  the  creditor  to  the  best  of  liis 
knowledge,  or  must  he  otherwise  proved  hy  ulTldavit  to  the 
aatisfaction  of  the  court;  and  tlie  cr)un  may  thereupon,  ifl 
such  caw  or  proceeding  by  its  order,  disp«?nse  with  tiie 
nexing  to  aui-h  consent  of  the  original  specialties  or  oil 
written  securities. 

§  S16S.  The  pclitioner  iiuist  annex  to  his  petitlo^ 
schedule,  containing  : 

1.  A  full  and  truf  account  of  all  his  creditors. 

2.  A  ataiement  of  the  place  of  residence  of  each  credit 
if  it  is  known  ;  or.  if  it  is  not  known,  a  statement  of  Uift 
fact. 

8.  A  statement  of  the  Bum  which  he  owes  to  each  cr 
Jfor,  and  the  nature  of  each  debt  or  riemaud,  wlietl 
arising  on  written  security,  on  account,  or  otherwi.«e. 

4.  A  stiilenienl  of  the  true  cause  ami  consideration  of  1 
indcbtcdnes.s  to  eacli  creditor,  and  the  place  where  the  ' 
debtedness  accrued. 

5.  A  statement  of  any  existing  judgment,  mortgage,! 
cotlateml  or  otlier  secunty.  for  the  payment  of  tlie  dehl,  ] 

fl.  A  full  and  true  inventory  of  all  his  property,  io  k 
or  ill  e<(uitv,  tvf  the  incumbniiiecs  existing  thereon,  and^ 
aJl  Ihe  Iwoks.  vouchers,  and  secm-ilies,  relating  thereto. 

§  2163.  An  alhdavil,  in  Ihc  following  foi-m.  suljscril 
and  takeu  hy  the  peliliouer  before  tlie  county  judge,  or,  i 
the  city  of  New  York,  before  the  judge  holding  the 
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lOf  the  court,  at  whirh  iJie  order  specified  in  the  next  section 
is  made,  must  be  anociccd  to  the  i>c'hc<iulc : 

"I, ,  do  swear  '  (or   •  affirm  ",  as  the  case  may  Iw,) 

"that  tlie  matters  of  fuel,  atjiied  iu  the  »cljediile  liereto 
annexed,  are.  in  nil  respects,  just  and  true;  that  I  buve  uot, 
iat  any  time  or  iu  any  mauuer  wliatscxjver.  disposed  of  or 
made  over  any  pari  ol  my  property,  not  exeni|>i  by  express 
provision  of  law  from  levy  ami  sale  by  virtue  of  Htiexfcii- 
lion,   for  the  future  btiiefli  of  myself  or  my  family,  or  dia- 


i  posed  of  or  made  over  ativ  part  of  luy  proporlv,  in  order  to 


ft'defraud  any  of  tny  cnKlitor;*;  tbat  1  have  not,  in  any  in 
■stance,  creiited  or  acknowledged  a  dtbl  for  a  grealer  sum 
Whan  I  lionesdy  ami  inily  owed  ;  and  (hat  I  Imve  not  |)aid, 
"secured  to  be  paid,  or  iu  any  wuy  compounded  with,  any 
of  my  crediiom.  with  a  view  fraudulrtiiiy  to  obtain  the 

I  prayer  of  my  petiiiun. 
^  8164.  The  pelition  and  olher  papers,  sjiecifled  iu  the 
foregoina:  scetinuH  of  this  nrlicle,  mtiwl  be  presented  in  the 
court.,  iind  tiled  wilh  the  eli^rk  The  court  must  thereupon 
make  an  order,  nvpiirinj;:  all  the  creiliiors  of  (be  petin'oner 
to  sliow  cuuse  before  il.  !it  a  time  und  place  ihereiu  sjjeci- 
fied,  why  an  a-s.-'iiriuiient  of  the  insolveul's  pvoporly  .should 
not  tie  made,  and  ln'  be  thereupon  disehikrged  from  h'n 
debts,  ns  preMeribed  in  this  urtirle ;  and  [lire<'ting  that  the 
order  be  publi.shed  and  served,  aa  prescribed  in  the  next 
section. 

t,  2165.  [Am'ff  1880.]  The  order  must  be  published 
and  served  in  I  lie  folhiwinp;  manner  : 

t.  The  |>ctitioncr  nrusii  cause  a  copy  thereof  to  be  pub- 
lished in  a  iievv.sp!>per,  designated  in  the  nrdcr,  pmhlishcd  in 
the  county;  and  also,  if  one-fourth  part  of  (be  insolvent's 
debts  Kcerued  or  arc  due  to  creditors  rusidinji  in  the  eily  of 
New  York,  in  a  newspaper  pubUshed  in  thnt  eity ,  designated 
in  tlie  ordiT,  The  publication  must  be  made  at  haatonce 
in  each  of  ten  weeks,  inimcdiatcly  preceding  tlie  day  in 
which  cau.Hc  is  to  lie  shown,  unlea"*  nil  the  crtditor.i  reside 
within  one  himdrrd  miles  of  the  pinee  where  cause  i.s  to  bo 
shown,  in  which  caM'  the  publieatiou  must  be  made  at  least 
once  in  each  of  the  six  weeks,  immediately  preceding  that 

day- 

2.  The  petitioner  mu.9t  also  eexve  upon  each  creditor,  re-  89Hnn,l 
sidio);  within  the  Uniird  States,  whose  place  of  residenre  is 
known  to  him,  a  copy  of  the  order  to  show  cause,  either 
personally,  at  least  twenty  dsya  before  the  day  when  cause 
is  to  he  .shown,  or  by  depositing  it.  at  least  forty  day*,  before 
that  day.  in  the  laist-ofBee.  incloRcJ  in  a  post  paid  wrajiper, 
addressed  to  the  creditor  at  his  uaua!  iilare  of  ru-sidcnce. 

Where  the  Slate  i.s  a  creditor  of  the  petitioner  a  copy  of 
the  order  must  be. »«Tved  upon  die  Altorney-Gcneral.  who 
must  rupre-^cnt  (he  Slate  iu  the  subsequent  jiniceidingK. 

g  2166.  (In  Iheday  specified  in  the  order,  and  before  any- 
Other  proceedings  are  taken  iu  the  matter,  the  petitioner 
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must  present  to  the  court  and  file  with  the  clerk,  proof,  to 
the  satisfaction  of  the  court,  that  the  order  hns  beew  pub- 
lished iind  served,  as  prescribed  in  the  lu.st  section  ;  and 
tiaereupon,  on  the  same  day.  or  ui>on  the  day  to  which  the 
hearing  is  adjourned,  ilie  court  must  hiar  the  allegationt' 
and  proofs  of  the  parlies  appearing.  Proof  of  personal 
service  of  a  copy  of  the  order  upon  any  person,  must  he 
made,  in  like  manner  as  procf  of  personal  service  of  a  sum- 
mons, in  an  action  hrought  in  ihe  supreme  court. 

§  8167.  Where tlie  insolvent's  discharge  is  opposed,  the 
court  may  direct  the  special  proceeding  to  he  placed  upon 
the  calendar  for  Trial.  In  that  case,  llie  parties  must  ap- 
pear, and  the  proceeding  are  Ihe  same,  aa  in  iin  action,  ex- 
cept as  otherwise  prcstribed  in  this  article  ;  and  co«ts,  as  in 
an  action,  except  for  proceetiinj,^  before  notice  of  trial,  may 
be  awarded  to  either  party,  in  the  discretion  of  the  court. 

§  8168.  In  onlor  to  eulitle  a  creditor  to  oppose  the  dis- 
charge of  ttie  insolvent,  he  must,  on  the  <lay  fixed  to  show 
cause,  or  at  wueli  oiher  time  as  the  court  directs,  lile 
with  the  clerk  a  speciflcation  of  his  objections ;  and 
he  may  tlien,  but  not  ofterward.s,  demand  a  trial,  by 
a  jury,  of  the  questions  of  fact  arising  thereupon. 
If  a  trial  by  a  jiir}'  is  not  then  denianded,  the 
questions  of  fact  must  be  tried  by  the  court,  without  a  jur}'. 
Where  one  or  two  or  more  oppoaiiijr  creditors  demands  a 
trial  by  a  jury,  all  the  material  questions  of  fact,  arising 
upon  the  objcction.s  of  all  the  creditors,  must  be  tried  in 
like  manner,  and  at  the  same  time.  The  court  may,  in  its 
discretion,  direct  the  cjiiestiona  to  be  settled,  and"  plainly 
stated,  in  an  order,  aa  where  an  order  is  made  by  the 
supreme  court,  in  an  action  pending  therein,  for  the  trial  i 
of  questions  of  fact  by  a  jury. 

§  2 169.  Where  the  name  of  an  opposing  creditor  does  not  I 
appear  in  the  schedule,  be  must  tile,  witli  the  specification 
of  his  objections,  proof,  by  affidavit,  ihiit  he  is  a  creditor  ; 
and,  if  his  debt  is  not  set  forth  in  the  schedule,  he  must 
also  tile  liis  affldavit,  to  the  effect  specified  in  subdivision 
flr^t  and  second  of  section  two  thousand  one  hundred  and 
sixty  of  this  act, 

§2170.  There  shall  he  hut  one  trial  by  jury.  If  the 
jurors  cannot  agree,  after  bcinp;  kept  lopetlier  for  aiicli  a 
time  a-i  the  court  doeras  reasonable,  the  court  must  dis- 
charge them,  and  determine  the  questions  of  fact,  or  those 
q\je.slions  a.s  to  which  the  jurors  have  not  agreed,  upon  the 
evidence  taken  before  tlie  juiy,  aa  if  a  jury  had  not  been 
dcmiinded. 

g  2171,  Where  the  petit  ioner's  wife  resides  without  the 
State  the  court,  or  a  judge  thereof  out  of  court,  may,  iipon 
the  application  of  any  creditor,  make  an  order,  requiring 
the  petitioner  to  bring  his  wife  before  the  court,  at  Ihe  hear- 
ing or  trial,  to  the  end  tiiat  she  may  be  examined  as  a  wlfr 
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ness.  A  copy  of  the  order  must  be  peisoiially  served  upon 
the  petitiouer,  tit  least  three  weeks  before  the  hearing.  If 
it  appenrs.  upon  the  heiirinp,  that  service  could  not,  with 
due  diligence,  he  .s-o  made,  iti  conscqueiifo  of  the  petitioner's 
sickness  or  absence,  the  court  niiiy ,  in  its  ditipreliori,  adjourn 
the  hearing  or  Iriid,  and  prescribe  the  time  and  uiiiuuer  of 
service  of  the  order  for  tljc  adjourued  day.  If,  after  due 
service,  the  petitioner's  wife  d«s  not  attend  at  the  liiue  and 
place  ap|wii(jted,  the  petitiouer  i»  uot  eutitletl  to  his  dis- 
charge, unless  he  prove.s.  to  The  satisfjiciioii  of  the  court,  hy 
hiiiuttidavit,  or  u(>on  his  orid  cxuailuulion,  or  othirwisc, 
that  he  was  unable  to  profuru  her  atlendfince. 

g  217S>  At  the  hearing  or  trial,  the  petitioner  must  be 
examined  under  oath,  at  the  iiistanee  of  any  creditor,  touch- 
ing his  propel  ty  or  debts,  or  any  other  tniitler  staled  in  his 
Bchedule,  or  any  changes  tluit  have  occurred  in  the  situation 
of  his  property^  since  tlie  maklni?  of  the  schedule  ;  and  par- 
ticularly whether  he  hascoUeeled  any  debts  or  demimds,  or 
made  any  transfers  of,  or  otherwise  affected,  hiisreal  or  per- 
sonal property.  Any  creditor  may  contradict  or  impeach, 
by  other  compelenl  evidence,  the  teatimony  of  the  insolvent, 
or  of  hi-s  wife. 

^  S  173.  In  either  of  the  following  cases,  the  petitioner 
fs  not  entitle<l  (o  a  discharjre  : 

1,  Where  it  appears,  upon  the  hearing  or  trial,  that, 
aftermaking  the  tchedule  annexed  to  his  peiitiou,  he  luifi 
collected  a  debt  or  duinand,  or  trauHfcrred,  alwolutely,  cou- 
ditioniillj',  or  otherwise,  any  of  li  is  property,  not  exempt  by 
law  from  levy  and  sale  liy' virtue  of  an  execution,  and  lie 
neplecta  or  refuses  forlhwilh  to  pay  over  to  the  clerk,  the 
full  amount  of  all  debts  and  demands  so  collected,  and  the 
full  valueof  all  property  so  transferred,  e-tcept  bo  much  of 
the  money,  and  of  the  value  of  the  property,  as  apjiears  to 
have  been  necessarily  expended  by  him  for  the  support 
of  himself  or  hia  family. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner, 
within  two  years  before  presenting  the  petition,  has.  in  con- 
templation of  his  becoming  insolvent,  or  of  his  petitioning 
for  his  discharge,  or  knowing  of  hi.s  insolvency,  made  an 
assignmeni,  sale,  or  transfer,  either  alisoluie  or  conditional, 
of  any  of  his  pro])erty,  or  of  any  interest  tliereiu,  or 
confessed  a  judgment,  or  given  any  Beciirity,  with  a  view 
of  giving  a  preference  to  a  creditor  for  an  antecedent  debt. 

§  8 1 74.  An  order,  directing  the  execution  of  an  assign- 
ment, must  be  made  by  tiie  court,  where  it  appcurs,  hy  the 
Tenlictof  the  jury  ;  or,  if  a  jury  has  nut  lieen  demanded, 
or  the  jurors  have  been  discharged  by  reason  of  their  ina- 
bility to  agree,  where  it  satisfactorily  appears  to  the  court ; 
as  follows : 

1.  That  the  petitioner  is  jnstlv  and  truly  indebted  to  the 
con.'ienting  creditors,  in  sums  which  amount,  in  the  aggre- 
gate, to  two  tliirds  of  all  the  debts,  which  the  petitioner 
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owed,  at  the  lime  of  preBenting  liis  petition,  tocrediton 
residing  witliin  thv  Uuit«i  Stiitt',-. 

3.  That  he  1ms  lionestly  aod  fairly  given  a  true  accou 
of  Ijispropeiiy. 

3.  Tliat  lieliius,  in  all  thiu^,  conformed  to  the  mutte 
required  of  lum  by  (his  article, 

^  8176.  The  order  nmsl  desij!;nutf  out  or  mora  tru8te 
residents  of  the  8iiUp  ;  and  must  direct  the  petitioner 
execute,  to  him  or  ihcni.  an  assignment  of  all  liis  propert; 
at  law  or  in  equity,  in  possiession ,  reversion,  or  remainder, 
excepting  only  so  minli  thereof,  iis  is  exemjit  by  law  from 
levy  and  sale,  hy  virtue  of  iiu  exeeution.     Tlie  asMgnnienl 
must  be  acknowledged  or  proved,  mid  eeitifled.  in  likemim- 
ner  as  a  deed  to  be  recortled  in  the  county,  and  must  Ix)  re- 
corded in  the  clerk's  office  of  Ihecounty.    Where  it  appears, 
from  tiie  schedule  or  otherwise,  tlint  real  property  will  paM 
thereby,  it  must  be  recorded  idso  as  a  deed,  in  the  proper 
offlce  for  recording  deeds,  of  each  county  where  the  r 
property  is  situated. 

§  S176.  The  trustee  or  trustees  may  be  nominated  by' 
raajority  in  anionnt  of  llic  consenliug  creditors.  If  no  per- 
son is  so  nominated,  one  or  more  persons  must  be  appointed 
hv  the  court  for  the  purpo*ie.  The  nomtanti(m  may  be  in- 
cluded in  the  consent,  or  made  in  a  sepurale  paper,  or  orally 
upon  the  hearing  or  trial,  Hud  enlercMl  in  the  mimites. 

g  2177.  The  asflignment  vests  in  the  Inistee  or  trust) 
all  ibe  petitioner's  interest,  legal  or  equitable,  at  the  time 
its  e-KCCUtioM.  in  any  real  or  personal  property,  not  exempt 
hy  law  from  levy  and  .sale  by  virtue  of  an  e.\ec>ition  ;  and 
any  contingent  interest  whi<h  may  vest  wiUiin  three  years 
thereafter.    iVhen  a  contingent  interest  so  vesta,  it  pasaes  to 
the  trustee,  in  the  snijie  manner  a.g  it  would  have  vested 
the  petitioner,  if  he  had  not  made  an  assignment. 

g  8178.  ITpiin  the  production  hy  Ibe  ijetitioiier  of  a  cer- 
tificate of  the  trustee  or  trustees,  duly  acknowledged  or 
proved,  iiud  cerlitied,  in  like  niaituer  as  a  deed  to  lie  re- 
corded in  the  county,  to  the  cflccl,  that  the  insolvent 
ha-s  assigned,  for  the  henetit  of  all  his  creditors,  all  hi.s 
property  so  direct'/d  to  be  ns-<i;:iK'd,  and  all  the  books, 
vouchers,  and  jiapers  relating  llierctu,  and  that  he  luis 
delivered  so  mticii  thereof  us  is  I'ujiiibh'  of  delivery  ;  and 
also  of  a  certificate  of  (be  count}'  clerk,  that,  the  assignment 
has  been  duly  recorded  in  his  office  ;  the  court  mnsi  gram 
to  the  insolvent  a  discharge  from  his  debts,  which  has  the 
effect  declared  in  ibe  folloiving  seciions  of  this  article. 

§2179.  If  a  trustee  refuses  or  neglect.s,  upon  payment 
or  tender  tty  tlie  petitioner  of  the  expense   of  .so  doing,  Ita^ 
execute  or  actinnvvlcilge  a  ccrlificate.  as  prescribed  in  t^^H 
last  section,  or  to  cause  the  assignment  to  l>e  recorded,  aVV 
therein  prescribed,  the  court,  upon  proof  by  affidavit  of  the 
facts,  must  make  sn  order,  requiring  the  trustee  to  8liow 
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cause,  at  a  time  nnd  plHCe  therein  spccifiini,  why  the  peti- 
tioner sbould  uot  bediscbarged,  uotwiilistandingliiH neglect 
or  refusal  ;  and  why  the  trustee's  appoinlinent  sbouJd  not 
be  revoked, 

§  2180.  If,  upon  the  return  of  the  order,  it  appears  that 
the  assignment  lias  liLi-n  duly  cxefulcd,  und  that  tlie  peti- 
tioner has  duly  delivered  all  his  property  directed  to  be 
assigned,  anrl  all  (he  bociks,  vmicl  ers,  una  pupers  relating 
thereto,  whit-h  are  capable  of  delivery,  the  court  may, 
either 

1.  Grant  a  discharge  of  the  petitioner,  notwithstandJng 
the  neglect  or  refusal  of  the  trustee  ;  or 

2.  Make  an  order,  revokiug  the  appointment  of  the 
trustee.  I' poll  tlio  entry  of  such  uu  order,  the  powers  o£ 
the  trustee,  Kiid  his  iuterest  in  tlie  assigned  pidjierfy,  cease. 
If  llicre  is  no  otlier  trustee,  the  court  must,  liy  the  same  or 
another  order,  appiniit  one  or  more  uew  trustees.  Such  an 
appointment  has  the  same  eCect,  as  if  the  person  or  pei^sons 
so  appointed  were  named  as  trustees  in  the  original  as-sign- 
ment. 

g  SI81.  The  disch.irge,  and  the  petition,  nffldavits, 
orders,  feliedule,  atul  other  papers,  upon  which  the  dis- 
charge is  granted,  esclusive  of  the  mimuesof  testimony, 
must  be  recorded  in  tlie  clerk's  ofllce  of  the  county,  within 
three  mo nl La  after  the  iliseharge  is  granted.  In  default 
thereof,  the  discharge  Iwcuraes  iiiuperalive,  from  and  atler 
that  time.  The  origin  id  di.<charge,  the  record  thereof,  or  a 
transcript  of  the  record  duly  authenticated,  is  conclusive 
evidence  of  the  proceediuga  and  facts  Uierein  contained. 
The  other  papers  (ipecifled  in  this  section,  the  record  there- 
of, or  a  transcript  of  the  record  duly  autlieuticated,  are  pre- 
sumptive evidence  of  the  proceedings  and  facts  therein  con- 
tained. 

§2182.  [^Iw'rf  1883.]  Except  as  prescribed  in  the  next  181N.' 
two  section;*,  a  discharge,  granted  as  prescribtd  in  this 
article,  esoncnitcH  iiiid  discharges  tlie  petitioner  from  every 
debt  due  at  the  time  when  he  executed  his  assignment,  in- 
cluding a  debt  contracted  before  that  time,  though  ptiyalile 
afterward,  and  from  every  liabihiy  incurred  by  him,  by 
making  or  indorsing  a  promissory  note,  or  by  accepting, 
drawing  or  indorsing  a  bill  of  exchange,  before  the  execu- 
tion of  llic  assignment,  or  incurred  by  him  in  consequence 
of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the 
wliolc  or  any  part  of  the  money  secured  thereb_v,  whether 
the  payment  is  made  before  or  ofter  the  execution  of  the 
assignment.  At  any  lime  after  one  year  has  elapsed,  since 
the  recording  of  the  discharge,  and  the  petition,  nitidavits, 
orders,  schedule  and  other  papers  upon  which  the  discharge 
was  granted,  as  prescribed  in  section  twenty-one  hundred 
and  eighty-one  oi  this  act,  (he  petitioner  may  apply,  upou 
proof  of  his  discharge,  to  the  court  in  which  a  judgment 
shall  have  been  rendered  against  him,  for  an  order  directing 
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the  judgment  to  bp  canceled  nnd  discharged  of  record.  If 
it  oppcars  tlint  he  has  Ijwti  dischprgod  frum  the  puyntent  t-f 
thdt  jiidgmt'iit,  (Ui  order  must  be  made  aecordiiigly,  at  ' 
thereupon  the  clt-rk  must  Ciincel  Qud  discharge  the  5ocki 
thereof,  as  if  the  pro[icr  saiLsfaction  piece  of  tlie  judgmi 
was  filed.  Notice  of  the  application,  accompauicd  wi 
copies  of  Ihfi  papers  upon  which  it  is  made,  iiiuKt  be  givi 
to  tin?  judgment  creditor,  unleaa  his  ■wrilteu  consent  to  the 
gniDiiiig  of  the  urder,  with  satisfactory  prfiof  of  the  eiecu- 
licm  tlicreof,  and  if  he  it;  not  the  parly  in  whose  favor  the 
Jydgmcnt  wan  reudercd.  that  he  ia  the  owner  thereof,  is 
presented  to  the  court  upon  the  application. 

§  8168.  In  either  of  the  following  cases,  such  a  difr 
charge  iloes  not  affect  a  debt  or  liability,  founded  upon  a 
contract,  unless  it  was  owing,  wlicn  the  petition  was  pre- 
sented, toa  residenlof  Ihe  Sliile  ;  or  Ihecrt'diior  h.-LS  execu- 
ted a  cou.Hcntto  the  di.schnrge  ;  or  luiH  appeared  in  the  pro- 
ceedings ;  or  litis  received  A  dividend  frnrn  the  trustee  : 

1.  Where  the  contract  was  made  with  a  person,  not 
resident  of  the  Slate. 

2.  Where  it  was  made  and  to  be  performed  without  the 
State. 

8.  Where  the  creditor  was  not,  at  the  time  of  the  dis- 
charge, a  resident  of  the  State. 

^  2184.  Such  a  discharge  does  not  affect : 

1.  A  debt  or  duty  to  the  ITuited  Slates ;  or 

2.  A  debt  or  duty  to  the  State,  for  tax  -s  or  for  money 
ceivwl  or  collected  by  aoy  person  a.s  ii  public  officer,  or  in 
a  fiduciary  capacity,  or  a  cnuse  of  action  specifled  in  section 
one  thousand  nine  hundred  and  sixty-nine  of  this  act,  or  a 
judgment  recovered  upon  such  a  cause  of  action. 

Except  as  prescTibnd  in  tbi.s  section,  the  discharge  exon- 
erates the  petitioner  from  n  debt  or  other  liability  to  the 
Btate,  in  like  manner  and  to  the  same  extent,  as  from  a  del 
or  liability  to  an  individual. 

§  2186.  If,  at  the  time  when  the  discharge  i.s  grani 
Uje  petitioner  ia  under  arrest,  by  virtue  of  an  execution 
Bgain^t  his  person  issued,  or  an  ofdenof  arrest  made,  in  an 
action  or  special  proceeding,  foimded  vipon  a  debt  or  liabil- 
ity from  which  he  is  discharged,  m  described  in  the  fon 
going  sectiona  of  this  article,  he  must  be  releasetl  from 
arrest,  upon  producing  to  the  officer  his  discharge,  or 
certified  copy  of  the  record  thereof.  If  (he  adverse  party 
wishes  to  test  the  validity  of  the  discharge,  he  may  procure 
a  new  order  of  arrest,  or  cause  a  new  execution  to  be  issued, 
as  the  case  reijuires. 

§  2186.  [Avid.  1890.]  A  discharge,  grantetl  as  pre- 
scribed in  this  article,  is  void,  in  either  of  the  following 
cases  : 

1.  Where  Ihe  petitioner  wilftilly  swears  falsely,  in  the 
affidavit  aoncxed  to  bis  petition  or  sghedule,  or  upon 
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exAmisation,  in  relatioa  to  any  material  fact,  concerning 
his  property  or  his  debts,  or  to  any  otlicr  material  fact. 

2.  Where,  after  presenting  his  peti(ion,  he  sells,  or  in  any 
■way  trariNfcrs  or  assi^'u^.  any  or  hia  property,  or  collects 
any  debt  or  liemuad  owing  to  him,  ami  does  not  give  a  just 
and  true  nteoimt  thereof,  upon  tin-  heariiiK  or  (rial,  and 
does  nfit  pay  the  money  so  collected,  or  the  value  of  tba 
properly  so  sold,  transferred,  or  assigned,  as  prescribed  in 
this  article. 

3.  Where  he  secretes  any  part  of  his  property,  or  a  book, 
voucher,  or  paper  relating  thereto,  with  intent  to  defraud 
his  creditors. 

4.  Where  he  fraudulently  conceida  the  name  of  any 
creditor,  or  the  sum  owing  to  any  creditor,  or  fmudvdently 
misstiites  8ucli  a  «uni. 

5.  Where,  in  onier  to  obtain  Ids  di.'^charge  lie  procures 
any  i>er80ii  to  Ijecome  a  coni^enling  creditor,  wilfully,  inten- 
tionally and  knowingly,  for  u.  auTii  not  due  from  him  to 
that  person  in  good  fiiith,  or  for  a  sum  greater  than  t!iat 
for  which  the  holder  of  a  demand,  purchased  or  assigned, 
is  deemed  a  crrdiror,  as  prescribed  in  this  article. 

6.  "Where  he  jiays.  or  conscjita  to  the  payment  of,  any 
portion  of  the  debt  or  deniau^l  of  a  creditor,  or  grants  or 
consents  to  the  granting  of  any  gift  or  reward  to  a  creditor, 
upon  no  express  or  implied  routrjict.  trust,  or  uudersland- 
ing,  that  ihe  creditor  so  paid  or  rewarded  should  be  a  ron- 
Benting  creditor,  or  should  abstiiin  or  desist  from  opposing 
the  disclinrgc. 

7.  Where  lie  is  guilty  of  any  fraud  whatsoever,  contrary 
to  the  true  intent  of  this  article. 

§  8187.,  Where  a  person,  who  lias  been  disj:'hnrge<l  m 
prescribed  in  this  article,  is  afterwards  arrested  by  virtue  of 
an  oi'der  of  arrest  made,  or  an  e.tecution  issued,  ia  an  ac- 
tion founded  upon  a  debt  or  liability  from  wliicli  he  is  ao 
discharged,  the  adverse  party  may  oppose  his  application  to 
be  released  from  the  arrest,  by  proof,  by  afJldavil,  of  any 
cause  for  avoiding  the  diaetiarge,  for  want  of  jurisdiclion, 
or  us  specified  in  the  last  suction.  If  such  a  cause  is  estab- 
lished, the  application  must  be  denied. 

ARTICLE  SECOND, 

BSXKMPTION  FHOM  ArHEBT,  OR  DlsrHAUGE  yttOM  IMPRIS- 
ONMENT, OF  AN  Insolvent  Debtok. 
I  8188, 


TVlin  may  be  eiccmpted, 
and  by  what  i;ourt. 

2189.  CnntenU  of  petition. 

2190.  Pctitioucr's  schedule. 

2191.  His  afEidavit. 

glW.  nriJer  to  show  canac. 

219.9.  He»nng,  etc. 

21M.  Order     directing     aaalgn- 

ment ;  BBfiignmcnt  por- 

Buani  tlierelo. 


211IS.  When  dischiirge  to  l» 
granted  ;  effect  thereof. 

SlBfi.  Uiiicbarge  to  be  recorded, 
etc. 

2197.  Petitioner  to  be  released 
fFom  imprisonment. 

3108.  Debts  not  uffectcd,  etc. 

3199.  Discharge,  when  void. 


g  2188.  An  insolvent  debtor  may  be  exempted  from  {iiot,  Coq 
^aireet,  or  discharged  froiju  imprisonment,  v^  prescribed  in  «oi-  A«^ 
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this  amide.  Fnr  that  purpnsp.  lie  must  apply,  Yiy  petition, 
to  (be  L'uimty  court  of  I  lie  cumntv  in  wliicli  Ije  reside-,  oris 
impri.'saB&l ;  or,  if  lie  resid^.s  or  i.s  imprisoncrt  in  the  city  of 
Kew  York,  tn  the  pniirt  of  fomnion  plras  for  th.it  city  and 
county,  A  person,  who  has  twen  iidniiltfd  to  the  jail  liber- 
ties, is  (Iceiiieil  to  he  iaiprisuned,  within  the  mejining  of 
this  article. 

§  2180.  The  petition  roust  he  in  writing;  it  must  he 
signed  hy  the  insolvent,  and  specify  hi-s  rt-sidence,  and  also, 
if  Ite  is  i'u  prison,  the  county  in  whiih  he  is  imprisoned,  and 
the  cau?-e  of  hiiiiinpri-ioniiii'nt.  It  must  set  forth,  in  sub- 
stance, that  he  is  niiahle  to  pay  all  his  debts  in  full ;  thut 
be  is  williuij  to  a-.^inn  liis  properly  for  the  bcnetit  of  all  his 
credilor-s,  mid  in  ii.l  other  re.tpeeta  to  eoniply  with  the  pro- 
visions of  this  iirlicle,  for  the  purpose  of  lieiiig  eserapled 
from  arrest  and  iinprisonmenl,  us  presicribwi  therein  -,  and 
it  must  pray,  Ih.it  upon  his  .so  doing,  he  may  tliereafler  be 
exenipt(:cl  from  anx'si,  by  reason  of  a  deht,  arising  upon  a 
contract  i)reviously  niude;  and  ulso.  if  he  is  imprisoned, 
that  he  may  be  ili.«<'htir^'ed  from  his  iniprisoninent.  Il 
must  be  veiit3ed  hy  the  afiiilavit  of  tlie  insolvent,  anneswi 
thereto,  taken  on  tlic  d:iy  of  the  pre'fentntioa  thereof,  to 
the  efToet,  that  the  ptlii^ioii  is  iu  all  rcspecls  true  iu  matter 
of  fact. 

§  2190.  The  petitioner  must  annex  to  his  petition.  » 
.  schedule,  iu  all  respects  .similar  to  thai  retjtiired  of  an  in- 
solvent. Ks  preserilKfd  in  wction  two  thousand  one  husdl 
and  sixty-two  of  this  act. 

^2191,  An  affidavit,  in  the  following  form,  salwci 
and  taken  hy  the  petitioner.  In/fore  the  county  judge,  or, 
iu  the  city  of  New  York,  before  the  judge  holding  the  letfio- 
of  U)e  court  at  which  tho  order  specitied  in  the  next  fiecl 
is  made,  must  be  annexed  to  the  schedule  : 

"I,  ,  do  .swear"  (or  "  atlirm  ",  as  the  case 

he.)  "  that  the  matters  of  fact,  stated  in  the  schedule  hereto 
annexed,  are,  in  uU  respects,  just  and  true  ;  that  I  have  not, 
at  any  lime,  or  in  any  manner  whatsoever,  disposc^l  of  or 
made  over  any  part  of  my  property,  not  exempt  by  expres 
provision  of  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion, for  the  future  benetit  of  myself  or  my  family,  or  dis- 
posed of  or  made  over  any  part  of  my  prf>j>brty.  in  order  to 
defraud  any  of  my  creditors;  and  ihut  1  have  not  paid,  se- 
cured to  be  paid,  or  in  any  vray  compounded  with,  any  of 
my  creditors,  with  a  view  that  they  or  any  of  them  should 
alwtain  from  opposing  my  discharge "'. 

§  2192.  The  petition,  and  the  papers  annexed  tljL 
must  be  presented  to  the  court,  and  tiled  with  the  c)( 
The  court  must  lhereU|;)on  make  an  order,  retiuirinit  all  the' 
creditors  of  the  pi'titioncr  to  show  rau-^e  l>efore  i»,  at  n  tioM 
and  place  therein  specified,  why  the  pr-ayr  of  the  pctitioiier 
should  not  be  jp^ntcd  ;  and  directing'  tbat  the  order  be 
published  and  served,  ia  the  mannir  ]>rei<-t  ibed  in  seotion 
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two  thousand  one  hundred  and  sixty -five  of  this  act,  for 
the  publicutitin  uuil  siTvii't-  ul'  un  oriiiT,  made  as  tlierein 
prescribed. 

§  2193.  Thi'  provisions  of  sections  two  tiiousand  one 
hundred  and  sisly-sis,  two  thaiisaiid  oik;  hundn-d  BtOd 
gixty-81'ven,  two  tbnu.siiiid  one  hundred  and  jiisiy-iaght, 
two  thousand  one  buudred  uud  w.i£t_v-iunL'.  Uvo  tliousnnd 
one  hundred  uud  seventy,  iwo  lliuusand  one  Ijundred  and 
sevcnty-twn,  and  two  tiiousand  one  hundred  and  aeventy- 
thret!  of  this  net.  iipply  to  n  s|Teeitil  (iroeecdiiij;,  tokeu  as 
prescriLwd  ia  this  itrliele. 

§  S194.  An  order,  directing  tlie  e.xccutioa  of  an  assign- 
ment, inii.st  be  nijiiie  liy  llie  court,  where  it  appears,  by  the 
verdif'i  of  ilie  juiy,  or,  if  a  jurj'  Ijuh  not  lueii  lii-nianded, 
or  tl»e  jurors  iiuve  been  disclmrged  by  reason  of  their  in- 
ability to  agree,  where  it  satisfactorily  "upfHiara  to  the  court, 
as  follows : 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  (he  selicdiile  anni?xed  to  iiis  petition  is  true. 

3.  That  he  Iiiih  U'd  been  guilty  of  any  fraud  or  conceal- 
ment, in  viriliilion  of  the  provLsionK  of  tbin  urticje. 

4.  That  be  haw.  in  all  things,  conformed  to  the  matter;) 
reqiiired  of  him  by  tius  article. 

The  provtsiiiiis  of  ."sr-rtions  two  thousand  one  hundred 
antl  sewiity-live,  two  tlinusand  one  hiuidred  and  Bcvcnty- 
bIx,  and  two  tliousjiud  one  huntlred  and  seveiitj'-scven  of 
this  act  apply  totlie  oifler  |i'e«Tibed  in  thiw  weii'on,  and  to 
the  ussigument  made  in  purHuunee  thereof,  except  that  the 
trustee  or  trustees  must  be  nomiuateti,  as  well  as  appointed, 
by  the  court. 

§  2195.  Upon  the  production  by  the  petitioner,  of  the 
certificates  of  the  trustee  or  trustees,  and  the  county  clerk, 
to  the  effect  prescribed  in  aection  two  thousuiid  one  hundred 
and  scvenly-eight  of  this  act,  (be  court  must  (jrant  to  the 
petitioner  a  dis[-IiHri:;L%  dcciariiij;  that  the  pctilioncT  ia  for- 
ever tliorcafter  exempted  from  arrest  or  ini])rifiotiment,  by 
reason  of  any  debt  due  a(  the  time  of  making  the  assign- 
ment, or  confracLed  before  that  time,  tliougli  payable  after- 
wards :  or  by  reason  of  any  liability  incurred  by  him,  by 
inakirig  or  indorsinu;  a  promissory  iiole,  or  liy  accepting', 
drawing,  or  indorsing  a  hill  of  exchange,  iM'fore  the  execu- 
tion of  the  assignment ;  or  in  consequence  of  the  paytneiit, 
by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any 
part  nf  the  money  secureii  thereby,  whether  llie  payment 
ia  made  before  or  after  the  execution  of  the  a'^signmeut, 
with  the  exceptions  specified  in  section  iwo  thou.sand  two 
hundred  and  eighteen  of  tln,s  act.  The  discharge  shall 
have  the  effect  therein  declared,  as  prcsciibod  in  this  sec- 
tion. 

J^  2198.  The  provisions  of  section  two  thoasand  one 
hundred  and  eighty-one  of  this  act  apply  to  the  diacharge. 
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and  to  tbe  petition  und  other  papers  upon  which  it  was 
grant  L-d. 

^  2197.  If,  at  the  lime  when  tlie  disohnrge  is  granted, 
tbe  petit iouiT  is  im)iris«H.e(i,  iiy  virtue  of  an  execution 
against  liis  person  issued,  or  of  an  onler  of  airest  made,  in 
•"an  nctioii  or  Bpccinl  pro('ce<linji;  founded  upon  a  deb!, 
rHability.  or  judpitent,  as  to  wliicli  lie  is  exempted  fronj 
arrest  or  imprisonment,  as  prescribed  in  the  last  section 
but  one.  the  officer  must  forthwith  releasie  him,  on  produc- 
tion of  llie  discharge,  or  a  certified  copy  of  the  record 
thereof. 

^  S108.  A  debt,  demand,  judgment,  or  decree,  against 
an  insolvent,  discharged  as  prescribed  in  this  article,  is  not 
affected  or  triipnired  by  the  discharge;  but  it  remains  valid 
and  efferluai,  agnxnst"iill  iiis  pro|KTty,  acquired  after  the 
execution  of  Ihe  assipTiment.  The  Hen,  acquired  by 
untler  a  judffment  or  deeree.  upon  any  property  of  the 
jsolvent,  IS  jioi  alfet-tcd  by  the  discbarge. 

§  S199.  A  dischurgc.  granted  to  an  insolvent  as 
scriljed  in  this  article,  is  void,  in  the  same  cases,  so  farastl 
are  applical)lc,  in  -which  a  discharge,  granted  as  prescri 
in  article  (ir.st  of  tlii.s  title,  is  therein  declared  to  be  void 
and  tbe  vididity  of  such  a  discharge  may  be  tested  in 
same  manner. ' 

ARTICLE  THIRD. 

DlSCHABOE  OV  AN  IMPIilSONED  JliDOStENT  DEBTOR 

Imprisonment. 

§  2311 


I  2200.  Wlio  mny  tw  dischnrpcd. 

£^1.  To  wtmt  court  appliDatlan 
tn  be  made. 

8S0S.  Wien  pt'illlonmailw  pre- 
sented. 

2S03.  CoDtenls  of  petition  ; 
schednlp. 

emu.  .MSdavit  of  petitioner. 

SSO&.  Notice  to  cruditont. 

2300.  Id.;  ulien  service  cannot 

2807.  Ii!.;  whenSfatOBcredttnr. 
8208.  Prncfediii;;?  on  pit^^enta- 

lion  nf  prtitlon. 
2309.  -Idjournnient. 
8810.  PiocccdingB  on  adjoiimej 

day. 


1 1}«4,  Con- 
Mri-Act 

$  II  a4,  Con- 
■ol.  Act. 


A»!<lgnme]it ;  effect 

of. 
2213.  Dincliarjrc ;    wlien    I 

gninlcd. 
SilZ.  Petitloner'B  property  Btlli 

liable. 
H14.  When  creditor  may  lmo» 

new  eicecation  agaiut 

person. 
ZJIS.  t'owera  and  duties  of  tno- 

te«. 
aatO.  Credllormay  notify  del 

to  apply  for  dischwi 
2217.  ElTect  of  failure  »o     " 

ply. 
»ei8.  Debtor  to  tTnit«d  Bl 

eh:.,    nut   lo    be 


€titir>'ed. 

§  2200.  A  person,  Imprisoned  by  virtue  of  an  executi 
to  Collect  a  8urn  of  money,  i.sBiie<i  in  a  civil  nciion  or  spec 
projjRcdiug.  may  tie  discharged  from  the  imprisonment,  i 
prescribed  in  this  article.    A  person  who  has  been  admitted 
to  the  jail  liberties,  is  deemed  to  be  impriKOued,  within  the 
meaning  of  thi^  article. 

^  2801.  Application  for  such  a  discharge  must  be  made 
by  petition,  addrossed  lo  the  court  from  wliich  the  exec 
tion  issued;  or  lo  the  county  court  of  the  county  in  whii 
he  is  imprisoned ;  or,  if  he  is  ituprisoned  iu  the  city  i 
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New  Toik,  to  tke  cooit  til  mww  pleM  tor  tlist  dtjr  and 

county. 
I  ^  g80<.  Apei«Mi»liiipilMediMyiy|iiyfocBDdiadiB- 
1  char^.  at  may  time ;  unleai  Ibe  ■am.  or,  wiwre  he  ia-  im- 
l-pfiBOoed  by  virtae  of  two  or  nom  iiiiiiiliiii.  tbe  argrecale 
[of  the  ■oms.for  which  be  ia  impriaoBBil,  fgcwd^  five  baii«u<ed 
'dollars  :  in  wbicbcaae.  he  cannoi  prmrat  aach  a.  petitkio, 
I  until  be  h^  ben  impsiMned,  br  rinue  of  the  eiecation  or 
.  executioas,  fur  at  leut  three  mootha. 

'      §  SS03.  ThepetitknmastbeiiiwTitiog:  itmustbedcned 

by  the  peticiooer:  and  it  tnu»t  state  the  cause  of  bis  impria- 

I  oament.  by  setting  forth  a  cofiy.  or  the  anbstaBa^  of  the 

D  execution,  or,  if  there  are  two  or  more  execolions.  of  eadi 

•  of  them.     The  petiiiooer  must  annex  thereto,  and  present 

)  therewith,  a  schedule,  containing  a  ju-^t  and  true  account 

of  all  his  property,  and  of  all  clurges  afTecting  the  same ; 

as  the  propertj^  and  charxea  eziirft^l  at  the  time  when  he 

was  flrKt  imprisoned,  aiMl  also  as  they  exist  at  the  lime 

when  the  pitition  ia  prepared;  together  with  a  just  and  true 

account  of  all  deeds,  s<>ciiriti«s,  books,  vouchers,  and  papera, 

relating  to  the  property,  and  Ut  the  charges  thereupou. 

§  SS04.  An  affl'lriHt,  In  the  f<illowjnjt  form,  subscribed    114  W-l 
and  »!iken  by  tin:  jx  titi.mt-r,  'in  ibf  day  of  the  presentation 
of  the   peti'Uou,   mufet   be  annexed  to  the  petition    and 
schedule  ; 

\       "  I, ,  do  swear"  (or  "  affirm. "  as  the  case  may  be,) 

"  that  the  matters  of  fact,  stated  in  the  petiiion  and  sched- 
ule hereto  anoexe'I,  are.  In  all  ri'»pe(;ts,  ju.st  and  true  ;  and 
that  I  have  not,  at  any  time  or  in  any  maiiner  whatsoever, 
disposfd  of  or  made  ovt  any  part  of  tny  properly,  not  ex- 
,.  empt  by  expre."*  provi.»ion  of  liiw  from  levy  and  sale  by 
■'  virtue  of  an  exccuiion,  for  the  future  benefit  of  myself  or 
my  family,  or  dicitostd  of  or  made  over  any  part  of  my 
property,  with  intent  to  injure  or  defraud  any  of  my  crea- 
Itors." 

g  2806.  At  ]ea>it  fourteen  days  before  the  petition  is  pre- 
sented, the  peliliouer  numt  nerve,  upon  the  crwiitors  in  each 
execution,  by  virtue  of  wiiich  lie  is  imprisoned,  n  copy  of 
the  petition,  and  of  ihe  scheituie  ;  together  wiili  a  written 
,  notice  of  the  time  when,  and  pl.'icu  -whcrt'.  ihcy  will  be 
presented.     If,  hy  reason  of  chim.L'es  occurring  after  the 
'  service,  it  is  neoe.'isary.  before  ptcscnting  the  iM-liiion  and 
^  schedule,  to  correct  any  slaicment  contained  in  the  sflicd- 
ule,  the  correction  may  be  made  by  a  suppleniental  sched- 
ule, a  copy  of  which  need  not  be  served,  unless  the  court 
so  directs. 

§  £S06.  The  papers,  specified  in  the  last  soction,  may 
be  served,  either  upon  the  creilitnr  or  his  rei)re.st'iitative,  or 
upKin  the  attorney  whose  name  ia  substTibed  to  the  execu- 
tion ;  and,  in  either  case,  in  the  mnuiier  priscrihcd  in  this 
act  for  the  service  of  a  paper  upon  an  attorney,  in  an  actioD 
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In  the  Kiipn'me  court.  Where  h  is  made  to  appear,  by 
aftiflavit.  to  the  satisfiiclion  uf  the  court,  Ihiit  service  can- 
not, with  due  ililigenci',  bi'  m  mnde  withiu  the  State,  uf 
eitlier,  the  court  may  make  an  order,  prejicribing  the  mo 
of  service,  or  direciiiijt  the  publieuliuu  of  n  notice  in  lieu  ( 
aervice.  in  sucli  a  innnner  and  for >iuth  a  length  of  time,  as 
it  thinks  proper  ;  an't  ibercupou.  it  may  direct  an  adjourn- 
ment of  the  lieuriug  to  mu'li  a  time  as  it  tliinlis  proper. 

§  2207.  Where  the  State  is  a  creditor,  the  papers  mu 
be  served  upon  I  lie  Attorney -General,  who  must  repr 
the  tjtatc  in  llie  proceedings. 

§  SS08.  Upon  the  presentation  of  the  petition,  sched- 
ule, and  ntfliidvit  wiUi  due  proof  of  service  or  puhlicatioB, 
as  prescribed  in  the  liwt  Ihree  iseetions,  the  court  miift  make 
an  order,  direciinfrthe  petitionerto  he  brought  Iwfore  it,  on 
a  day  ilesignatwl  therein  :  and  on  that  day,  or  on  such  other 
days  as  it  a|ip(jiDt-^,  the  court  must,  in  a  summary  way,  hear 
the  allegations  Huii  proofs  of  the  jiarties.  If  the  court  i» 
satisfied  that  the  jictitinn  and  scheilule  are  correct,  and  timl 
the  peiitioner's  i>roc-eedings  arc  just  and  fair,  it  must 
an  order,  directing  the  jielitioner  to  execute,  to  one 
more  trusteet*.  designated  ill  the  order,  an  aaaigiimeut 
all  his  property,  not  tspreKsly  exempt  hy  law  from  le 
and  sale  by  virtue  of  an  execution  ;  or  of  so  much  ther< 
as  is  suftlcienl  to  Miiti'-fy  the  execution  or  executiona, 
virtue  of  which  he  ia  iiu  prisoned, 

§  SSOO,  Upon  sufliftpnt  cause  being  shown  by  a 
itor,  the  court  may,  from  time  to  time,  adjourn  the  h< 
ing  ;  but  not  to  a  day  later  than  iLu-ee  mouths  after  the  pi 
Bentatiou  of  the  petilion. 

§  2S10.  An  objection  to  a  matter  of  form  shall  not 
received  upon  an  adjourned  day  ;  and,  uiilexs  the  opposti 

creditor  Batinfies  the  eouit  that  the  proceedings  on  the  pi 

of  the  petitioner  are  not  just  and  fair,  the  court  muKt  dir«1 
an  awsignment,  aa  prescrilied  in  the  last  section  but  one,  and 
must  grant  a  discharge,  as  prescribed  in  the  following  sec- 
tioni  of  this  artiele- 

^2£I1.    The  assignnicnt  must   be    acknowledged 

f (loved  find  certified  in  like  manner  as  a  deed  to  lie  rccorc 
n  the  cooniy,  and  must  he  recorded  in  the  clerk's  office 
the  toiinty  where  the  petitioner  is  imprisoned.  Where 
appear^,  from  the  schedule  or  otherwise,  that  real  propel 
will  j-iass  thereby,  tlie  assignment  must  also  be  recorded 
a  deed,  in  the  proper  oflice  for  reconling  deeds,  of 
county  where  the  real  ])-opeiiyi9  situaied.  The  aaai^T 
tnetil  "vests  in  the  trustee  or  Inisices,  for  the  benefit  of  Ibs 
jmlgment  creditors  in  the  eiccui ions,  by  virtue  of -which 
the  petitioner  is  impriMiucd,  all  the  estate,  riaht,  title,  and 
interest  of  the  petuioner  in  and  to  the  property,  so  directed 
to  be  assigned. 
§  SSlSt  Upon  the  production,  by  the  petitioner,  of  satii 
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factory  evidence  that  the  petkioner  has  aclually  delivpred 
to  the  trustee  or  trustees  all  the  propirty  so  directed  to  l>e 
assigned,  which  is  cajwhle  i)f  titlivery  ;  or  upon  the  peti- 
lioaer's  givinjf  seeurily,  upproved  by  (ho  court,  for  the 
future  delivery  ihercoi  ;  the  court  uiiisl  make  an  order, 
discharging  the  pel itioucr  from  iinprisoniiient.  by  virtue  of 
Bach  execution,  aix.'c.'itie<l  in  Jiis  peiltioii.  Tlio  shiTisr,  upon 
being  served  with  q  ccrtitied  copy  of  tlie  order,  must  dis- 
charge the  i>etiiiom'rasdirueted  OJerein,  without  auy  di-leu- 
tion  on  account  of  fees. 

S  2813-  Notwithstanding  such  a  dischargp,  the  judg- 
ment creditor  in  the  execution  lia,H  the  Kuiiie  remedies, 
»gaiu-'*t  the  j>roperly  of  the  petitioner,  for  any  sura  due  upou 
^te  judj^mcn*,  which  he  Imd  lieforc  the  cxtcution  was 
issued  ;%ul  thf  petilioiirr  Khali  not.  except  hh  in  otherwise 
Bpec-ially  prescribed  in  the  uexl  seetion,  he  aga-in  invpnsonetl 
by  virtue  of  an  eseeutiim  ujion  the  same  Judguitut,  or 
■arrested  in  an  action  thereupon. 

S5  2214.  If  the  petitioner  ia  convicted  of  perjury,  com- 
mitted iu  any  of  the  prot-eedinpi  upon  hi9  petition,  any 
iudgment  creditor,  hy  virtue  of  wttose  execution  he  was 
imprisoacd,  may  issue  a  uew  execution  against  his  person. 

t^  22 IS.  The  trustee  must  collect  the  demands,  and  m-l] 
the  other  property  assigned  to  him.  He  must  apply  the 
proceeds  thereof,  after  deductiug;  his  commiBJ«ions  and  ex- 


pensei 


1  allowed  hv  law,  lis  follows  : 


1.  To  the  payment  of  the  juil  fees,  upon  the  imprison- 
ment nnd  discharge  of  the  petitioner. 

2.  If  any  sLirpliia  remaina,  to  the  payment  of  the  credi- 
tors, by  virtue  of  whase  e.vecutions'tho  petitioner  was 
imprisoned,  when  he  presented  his  petition  ;  or,  if  tlierc  is 
not  enough  to  pay  tlu  in  in  full,  to  the  payment,  to  each,  of 
a  proportionate  part  of  the  sum  due  upon  hi."  execution. 

3.  If  any  surplus  remains,  he  must  piiy  it  over  to  the 
petitioner,  or  his  executor  or  administrator. 

Pertioiial  service  upon  a  creditor,  or  hiHaltorney.  of  writ- 
ten notice  of  the  tiiiie  and  place  of  iiiaktng  a  di-slritiution, 
as  prescribed  ia  subdivi-sion  second  of  ihi.4  spctioii,  has  the 
same  effect  as  publishing  a  notice  thereof,  in  a  case  pre- 
Bcribed  by  law. 

§  2216.  Where  a  person  has  been  imprisoned,  by  virtue 
of  an  execution,  for  the  s-'pace  of  three  montho  after  he  was 
entitled,  by  the  provisions  of  this  article,  to  apply  for  a 
discharge  ;  and  hiw  neither  made  such  tin  npplicatiou,  nor 
applied  for  Ids  discharge  under  the  provisions  of  article 
first  of  this  title ;  the  judgment  creditor,  by  virtue  of 
■whose  execution  he  is  imprisoned,  may  serv'e  upon  the 
prisoner  a  written  notice,  requiring  him  to  apply  for  his 
discharge,  according  to  tlie  provisioua  of  this  iirtiele. 

g  g217>  If  the  pri.TOner  does  not,  within  thirty  days 
after  personal  service  of  such  a  notice,  oitlier  present  a 
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petition  lo  the  proper  court,  aa  prescribcrl  in  article  first  of 
this  title,  or  serve,  upon  the  creditor  giving  the  notice,  a 
copy  of  a  petition  and  schedule,  ■with  a  notice  of  his  inien- 

l  tion  10  apply  for  his  dii^cMrge,  as  pre^cribtd  in  this  article ; 

[or  if,  after  such  a  preseatation  or  service,  he  does  not  dill- 
lently  proceed  thereupon  to  a  decision,  he  shall  be  forevei, 
Barred  from  obliibiing  his  discharge  under  the  provisioDS 

[  this  anicte,  or  uf  articlL*  lirst  of  ibis  title. 

§  SSI 8.  Neillicr  of  the  following  named  persons  sh 
be  dischivrgeci  froua  imprLs-onnieiil,  under  the  provisions  of 
this  article  -. 

1.  A  persfjn  owing  a  debt  or  duty  lo  the  United  States. 

2.  A  person  owing  a  debt  or  d\ity  lo  the  State,  for  taxes 
or  for  money  received  or  collected  by  nny  person,  as  a  pub- 
lic officer  or  in  a  fiduciary  capacity,  or  a  cause  of  action 
specified  iu  fieetiOQ  one  thoMflaiid  nine  hundred  and  sixty- 
nme  of  this  act  or  a  judgment  recovered  upon  such  a  cause 
of  action. 


J  llflB,  Con- 
lol.  Act. 


\S^ 


Cake  of  thb 


{  2219 


ARTICLE  FOURTH. 
Pebbon 


Propekty  of  a 
Crime, 


COKTUrKD  FOB 


When  and  to  wliat  court 
a{)pllctitian  lo  be  mudu. 

XSd.  Who  may  apply. 

San.  Creditor  must  reltuqniiih 
BL'oarity. 

32S2.  CouteDt*  of  petition. 

8228.  Oopy  of  eentinttt  and 
aluduvlt  tu  be  prr- 
(oiited 

S2S4.  Proceedings  upon  presen- 
tation of  \hv  papers . 

SS2S.  Id, ;  on  reluni  at  urder  to 
ebaw  caai<c. 


use    I 

■OB     I 


i  8236.  Effect  of  order  appointiqg 
tmrtiie. 
2287.  Removal  of  tmetee ;   ip- 

poliiune-nt  of  new  mu- 

tce, 
22S8.  Pri(i.onir'8  properly  ;  hoW 

iipplied , 
SSSS.  Ul.  ;  to  bedi-ltveredtobte 

on  hJH  dlschareo . 
2330.  Application  of  tEia  article 

to   persons    hcretofote 

Eenteucud. 


g  2219.  Where  a  person  is  iirprisoned  in  a  State  prigfl 
fora  term  less  than  for  life  ;  or  in  a  penitentiary  or  county 
jail,  for  a  criminal  offence,  fora  longer  lerm  than  one  year  ; 
one  or  more  trustees,  to  take  charge  of  his  property,  may 
be  appointed,  as  prescribed  in  this  article,  by  the  couniy 
court  of  the  county,  or  a  superior  city  court  of  the  city, 
where  he  resided  at  the  time  of  his  imprisoDrnt-nt ;  or,  if  he 
was  not  then  a  resident  of  the  State,  where  he  is  im- 
prisoned . 

§  22S0.  A  petition  for  such  an  appointment  may 
presented  by  either  of  the  following  persons  : 

1.  A  creditor  of  the  prisoner. 

2.  The  prisoner'a  htiaband,  wife,  or  child. 
8.  One  or  mare  of  his  next  of  kio,  or,  when;  he  oi 

real  property,  of  his  heirs  presumptive. 

4.  A  relative  whom  he  ia  bouud  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  hie  Infa 
child  or  children, 

§  2281.  A  creditor  of  the  prisoner,  who  has  a  judg- 
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«nt,  mortgage,  or  other  security,  specified  in  sectioti  two 
thousand  one  hundred  and  flfly-cipht  of  Ihis  not.  cannot 
apply  for  siicli  an  appoinlnH'nt  with  respect  to  the  debt  so 
secured,  unless  he  appends  to  or  iiicliwies  in  his  petition,  the 
declaration,  re<:mirbd  by  tliat  section  from  a  consenting  cred- 
itor ;  which  declaration  has  tlie  same  cHect  as  the  declara- 
tion of  a  consenting  creditor,  as  ihei'ciu  specified. 

§  S222.  The  ppliiion  must  he  in  writing,  and  verified 
ty  the  atfidavit  of  the  iietitioner,  to  the  effect,  thai  flie  mat- 
ters of  fact  therein  staled  are  true,  to  (lie  best  of  (he  ped- 
tioner's  knowledge  and  belief.  It  must  set  furlh  the  facts, 
showing  that  the  appliciint  is  entitled  to  make  (ht  iipplica- 
tion,  ond  that  the  application  is  made  to  the  proixT  court ; 
the  name  and  residence  of  each  person,  who  is  entitled  to 
make  such  an  applicaiton,  as  pre.scrihed  in  the  last  sect ioa 
J)ut  one,  except  the  fifth  .subdivision  thereof;  and  a  brief 
description  of  the  property,  real  and  personal,  of  the  pris- 
Oner,  and  the  value  (hereof.  If  Ihe  applieant  is  a  creditor, 
and  not  a  rcziident  of  the  Slate,  he  must  annex  to  his  peti- 
tion, the  papers  specified  in  section  two  thousand  one  hun- 
dred and  sixty -one  of  this  act.  If  any  of  (he  factB,  herein 
require*!  to  be  set  forth,  cannot  l>e  a^cerlaiued  hy  the  peti- 
tioner, afler  the  exerei.^e  of  due  diligence,  that  fact  must  be 
BtiUed  ;  and  the  court  may,  in  its  discretion,  issue  a  sub- 
pojna,  requiring  any  person  lo  attend  and  testify,  respect- 
intj  any  matter,  which,  in  its  opinion,  ought  It)  be  more 
fully  and  certainly  set  forth. 

g  2SS3.  The  petition  must  be  accompanied  with  a  copy 
of  the  sentence  of  conviction  of  the  prisoner,  duly  certified 
by  the  clerk  of  the  court  by  which  he  wa.s  sentenced,  under 
the  seal  thereof;  togelher  with  an  aflldavit  of  the  appli- 
cant, stating  that  the  person  so  convicted  is  actually  im- 
prisoned thereunder. 

§  2884.  Upon  the  presentation  of  the  papers,  the  court 
may,  in  its  discretion,  make  an  order,  either  appointing  one 
or  more  fit  persous  trustees  of  the  property  of  the  jirisouer  ; 
or  requiring  all  creditors  of  the  [vrieoncr,  pnd  nil  persons  in- 
terested in  his  estate,  to  show  cavise,  at  a  time  and  plac« 
apecified  therein,  why  such  an  appointmeut  should  not  be 
made.  In  the  latter  case,  tJie  order  must  direct  the  manner 
of  service  thereof,  by  publication  or  otherwise. 

§  22Z&.  Upon  the  return  of  an  order  to  show  cause, 
made  as  prescribed  in  the  last  section,  proof  of  the  service 
thereof,  as  required  thereby,  nujsi  t]r>l  be  made ;  where- 
upon the  conn  must  hear  the  allegations  and  proofs  of  the 
creditors,  and  other  persons  interested  in  the  estate,  who  ap- 
pear. Where  the  prisoner  is  indebted  to  any  peiwm,  the 
court  must  appoint  one  or  more  trustees,  unless  the  per- 
sons interested  in  the  pri.«nner's  propert3'  pay  the  debt,  or 
give  such  security,  as  the  court  prescribe-s,  for  the  payment 
thereof,  either  absolutely,  or  contingently  upon  a  recovery 
In  au  action  ;  in  which  case,  or  where  the  prisoner  is  aot 
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indebted,  the  court  may  gtanl  or  deny  the  prayer  of 
petition,  as  justice  reciuires, 

§  2286.  The  entry  of  Iho  order,  appointing  ono  or  more 
trustees,  and  tlie  tiling  of  the  papers  upon  which  it  vraa 
grnntfd,  vest  in  ilie  tniRtwor  inisices  nil  the  right,  title  and 
interi-st  of  the  priBoiier,  in  stnd  to  auy  property,  real  or  per- 
f^onsil.  Where  the  prisoner  owns  reiil  properly,  an  exempli- 
fied copy  of  tlie  order  iiiiisl  be  recorded,  in  the  proper  office 
for  recording  deeds,  iu  each  county  where  the  real  property 
is  situated. 

§  8287.  Upon  the  application  of  any  person,  entitled  to 
apply  for  an  order,  appointing  trustees  of  the  prisoner's 
properly,  and  upon  such  ii  noiice  uh  the.  court  prescribes,  to 
the  |jeiilioner,  and  to  such  other  ]wryon.>»  inCerested,  as  tbe 
court  ihiiikfi  proixr  (o  dcsiguiiie.  the  court,  by  wideh  tbe 
order  was  grunted,  may,  in  its  diiserttion.  remove  any  tnu- 
tee,  and  apijoint  another  in  his  pliice  ;  or  may  appoint  one 
or  more  adilitional  trustees,  Tlie  new  miste'e  or  trustees, 
so  appointed,  have  the  Biuiie  jjower  andnuthorily.  are  vested 
with  the  same  right,  title,  and  iiitercBt,  and  are  subject  to 
the  same  duiies  and  lialiiliiies,  as  if  he  or  they  had  been  ap- 
pointed by  the  original  upLler. 

§  S888.  After  deducting  their  commissions  and  ex- 
penses, alloweii  by  law,  und  paying  the  prisoner's  debts, 
the  trustees  may,  from  time  to  time,  iiiulor  the  direction  of 
the  court  by  which  lluy  woic  appointed,  apply  tlie  surpliM 
of  liny  inotiev  iu  ilteir hands,  to  1h^^sup)lorl  of  tJie  prisoner's 
wife  iind  children,  .and  of  svich  other  rt- liitivc.s  as  hn  i»  bound 
to  support,  and  to  the  education  of  his  children. 

§  8289.  When  the  priwrner  dies,  or  is  lai^-fiilly  dia- 
charged  from  impri.son merit,  l!ie  trttstec  or  tni.stees  must 
deliver  over  to  him,  or  to  his  legal  repre.seDlativc.s,  all  his 
propel ty.  remaining  in  their  hand.s.  tifter  deducting  there- 
from their  lawful  expenses  and  comniif!B7on!=. 

%  2830.  This  arltcle  applies  to  a  prisoner  who  has  bi 
sentenced  before  lliis  chapter  takes  effect,  and  to  his  prop? 
erty  ;  except  where  one  or  more  trustees  of  his  propertj 
have  been  theretofore  appointed,  by  proceedings  taken  ii' 
pursuance  of  a  statute  then  in  force. 

TITLE  n. 

Sumtnary  proceedings  to  re.co'oer  the  po*»ession  of  real 
property.  * 

I  3S31.  When  tenont  ma^  be  re-  $  iSSB.  Notice  to  be  given  In  eer- 

mtived.  Inia  rjimx. 

SB82.  Fenon  lintdlug  over  land  2SSS7.  PetU'.oo   by   neighbor  ot 

sold,  etc.,   may  lie  re-  liawdy-honBt,  etc. 


ere- 

m 

•rty     J 


mowd. 
9383.  Id  ;    in,  case  of  fonjlile 

entry  or  detainer. 
32&L  A  pplication  ;     to     whom 

ro«i)e. 
3285.  Petition    by    person   en- 

titled  to  poBiieselon. 


2X18.  Prt'oept. 

a-jao.  Id.;  ill  New  York  city. 

'iilO.  Id.;  how  herved. 

aS4).  Duty  of  person  to  whom 

livercd. 


copy 

liver 

sm.  When 


pr«cept  Is  de 
precept 


•  See  U  1889,  C.  86T. 
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uiKin  ;  liability  of  per- 
son rLdeemmg. 
2280.  Appeal. 
2Mi.  EUoct  i>(  appeal  Umlted  In 

cnrtain  ctuws. 
22B2.  Warrant ;  huw  itayed  on 
apue'ji]. 
.Appellate  cnitrtmajr  award 
r««lituiluu  i    action  for 
damugcs. 
Applltatinn  of  Ihla  title ; 

effect  of  lliiid  order. 

Mow    procecdinge   under 

this  titli'  to  bv  (itaycd. 


22»4 


•erred  on    landlord  of 
bawdy-hoiUL',  clc. 
I  tUS.  Proof  of   service  of  pre- 
cept.    ^ 

8044.  Annwer. 

2M5.  Igsui^g  a:)on  forcible  entry 
or  (lufalDer. 

SM6.  In  N.  V.  rtlBtrlot  court, 
caut^e  may  be  trans- 
ferred to  another  court 
for  trial. 

2847.  Trial. 

aM3.  Adjuiimmint. 

i&iO.  Final  onlfr  ujhiii  trial. 

8350.  Aniotiiit  of  co8t«  ;  how 
collected. 

293:1.  Wurnial  lu  diepotsaess  de- 
fi-niiaiit. 

88sa.  Esieciilioii  of  warrant, 

825S.  When  warrant  cancels 
lea«c :  exception. 

3851.  Warrant ;  when  aud  how 
etayed. 

§  2231.  [Atn'd  1885.]  In  either  of  the  following  case», 
a  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  purt  of  a 
year,  or  for  one  or  more  yearn,  of  real  pruiierty,  iiiduding 
a  specific  or  undivided  portion  of  a  house,  or  other  dwelling, 
and  hia  as^iigns,  under  tenants,  or  le^'ali  representatives,  may 
be  rumovetl  iherefroni,  ua  pre.'ierihed  in  this  title: 

1.  Where  he  holds  over  aud  couliuiies  in  possession  of 
the  demised  premise.^,  or  any  portion  tiuTeof.  after  the  ex- 
piration of  his  term,  without  the  permis.sion  of  the  landlortl. 

2,  Where  he  holds  over,  without  the  like  permission, 
after  a  default  in  the  payment  of  rent,  ptu'suaiit  to  the 
a;j:rt'enieut  under  which  the  demi.9ed  premises  are  held,  and 
a  clemantl  of  tite  rcuth;is  been  marie,  or  at  least  three  days' 
notice  in  writing,  requiring,  in  the  alleriialive,  the  payment 
of  the  rent,  or  the  posscKsion  of  the  premises,  has  been 
served,  in  beliiilf  of  the  person  entitled  to  the  rent,  upon  the 
person  owing  it,  as  iiruacrihed  in  this  title  for  the  service  of 
a  precept. 

a.  Where  in  any  city  in  this  state  he  holds  over  and  con- 
tinues in  posse'ision  of  the  demised  premises,  or  any  por- 
tion thereof,  ufier  default  in  the  piiyment,  for  sixty  days 
after  the  same  shall  be  payable,  of  any  taxes  or  assessmenta 
levied  on  sucli  deniised  promi.se.'*  which  he  ha.<i  agreed  in 
writing  to  pay  purgnnat  to  the  agreement  i:mder  which  the 
demised  promises  are  held,  and  a  demand  for  the  payment 
of  such  taxes  or  a.sse.'^snients  has  beeo  made,  or  at  least 
thro*  day.s'  notice  in  wriiiug.  retiuiriug,  in  the  alternative, 
the  payment  thereof  and  of  any  interest  and  penalty 
thereon,  or  the  pos^iciision  of  the  premisses,  has  been  sorvea, 
in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed  in 
this  title  for  the  service  of  a  precept.  An  itcceptanee  of 
auy  rent  hy  the  le».sar  or  his  legtil  representatives  shall  not 
be  coimtnietl  as  a  wnivtT  of  tlie  agreement  of  the  lessee  to 
pay  taxes  or  ap>^e<8ment9,  so  as  to  preclude  the  lessor  from 
the  beaellts  of  this  chapter. 
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4.  Where  he,  being  ia  possession  under  a  lease  for  a  lenn 
of  three  years  or  less,  has,  during  the  term,  taken  Ihe  bene- 
fit of  an  ui»olvi-nt  net,  or  has  been  adjudicate  a  bankrupt, 
under  a  bankrupt  law  of  the  United  states. 

5.  Wbi'ie  the  demised  premises,  or  any  part  thereof,  are 
used  or  occupied  as  a  bawdy-house,  or  liouse  of  assignation 
for  i<-'wd  perpons,  or  for  any  illegal  trade  or  tnanufticture, 
or  other  illegal  business. 

kHiui,840.  ^  2232.  In  either  of  the  following  cases,  a  person,  who 
holds  over  and  continues  in  posses-sion  of  real  property, 
after  notice  to  quit  the  same  hfis  been  given,  as  prescribed 
in  Hoction  two  thousand  two  hundred  and  thirty -six  of  this 
act,  and  his  assigns,  tenanti?,  or  le^al  representative,  may 
be  removed  therefrom,  as  prescribed  in  this  title  : 

1.   Where  the  property  has  beca  sold  by  viitiie  of  an  exe- 
cution against  him,  or  a  person  under  whom  he  claims, 
a  title  HiKier  tlie  sate  hug  been  perfected. 
IN.  T.  2.  Where  the  properly  hua  beeu  duly  sold,  upon  the  ft 

Bafp.tes.   closure,  by  pn>ccediiig8  taken  as  prescribed  in  title  niiji 
of  this  chapter,  of  a  mortgage  executed  by  him,  or  a  person 
under  wliom  he  claims,  and  the  title  under  the  foreclosure 
has  ijeen  duly  perfected. 

8.  "Where  he  occupies  or  holds  the  property,  under  an 
agreement  with  the  owner  to  occupy  and  cultivate  it  upon 
shares,  or  for  a  share  of  the  crops,  and  tlie  Lime,  fixed  in 
the  ag^oen)^Jut  for  his  occupancy  has  expired 
Abb.  N.        4.  Where  he,  or  (he  person  to  whom  he  has  suci 
.848. '     '   has  intruder!  into,  or  squatted  upon,  a  parcel  of  land,  in  A 
city  or  incorporated  village,  without  the  permission  of  the 
person  cnlitlert  to  the  possession  thereof,  and  the  occu- 
pancy, Ihu.s  coinnieuced,  has  continued  wilhoul  pennis.sion 
from  the  latter ;  or  after  a  permission  given  by  him 
been  revoked,  mid  noiice  of  the  revocation  given  to 
person  or  persons  to  be  removed. 
I!8  N.  y.  S  8233.  An  entry  shall  not  be  made  into  real  property, 

l^per.  Ct.  ijut  in  a  CJise  where  entry  is  given  by  law  ;  and,  in  such  a 
,W.4  8.)i<».  case,  only  in  a  peaceable  niauuer,  not  with  strong  hand, 
nor  with  multitude  of  jycoplc.  A  person  who  makes  a 
forcible  entry  forbidden  by  this  section,  or  who,  hanng 
peaceably  entered  u[wa  real  properly,  lioldH  the  pos.session 
thereof  by  force,  and  liis  assigns,  undertenants,  and  legal 
representatives,  may  be  removed  therefroin,  aa  prescribed 
in  this  title. 

^2934.  [Am'd  1881,1884.]  'Application  for  removal 
of  a  person  from  real  properly,  as  prescribed  in  this 
title,  may  be  made  to  tlie  county  jndgc  or  special  county 
judge  01  the  county,  or  the  justicti  of  the  peace  of 
the  city  or  town,  or  the  mayor  or  recorder  of  tlie  city, 
wherein  the  real  property,  or  a  poniou  thereof,  ia  situ- 
ated. Application  may  also  be  made,  if  the  propertjr. 
or  a  portion  thereof  be  situatoti  in  the  city  of  New  York, 
to    the    district    court  of  the  district  within  which  Um 
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property,  or  a  portion  thereof,  Is  situated  ;  or  if  the 
justice  of  such  court  be  for  auy  reason  disqualified, 
to  the  district  court  of  un  adjoining  district ;  if  in  tiie  city 
of  Brooi<l)n,  to  a  ixilice  justice  of  that  city  ;  if  iu  tlif  city 
of  Albtmy,  or  the  city  of  Troy,  to  a  justice  of  tlie  jui-tice's 
court  of  that  city ;  if  in  the  city  ot  Yonkprs.  to  the  city 
judge  of  that  city  ;  if  in  tli^  cities  of  Rociicslcr  or  Buffalo, 
to  a  judge  of  the  iiiunicipid  court  of  Hint  city.  Where  the 
property  is  situated  in  an  iucorpnnilcd  viIlat;o,  the  bounda- 
ries of  which  enihracc  porlions  of  two  or  more  towns,  ap- 
plication may  be  m.idc  to  a  justice  <if  the  i)eace  of  either 
town,  who  keeps  an  otttcc  in  the  village. 

S  2286.  The  application  may  be  made  by  the  landlord 
or  lessor  of  the  demised  premises  ;  the  purchiiser  njioii  »he 
execution  or  foreclosure  sale  ;  the  person  forciijly  put  out 
or  kept  out ;  the  per.ion  with  whom,  a.^  owtrcr,  llic  afrree- 
nient  was  made,  or  (he  owner  of  the  propel ty  occupied 
under  an  agreement,  to  cultivate  the  property  upon  shares, 
or  for  a  share  of  the  crop.s  ;  or  tlio  penson  lawfully  enlilled 
to  the  po88t^on  of  the  properly  intruded  into  or  scjuatted 
upon,  as  the  case  recpiires  ;  or  by  the  legar  representative, 
agent,  or  a.'^&ifruee  of  ihe  landlord,  purchaser,  or  other  per- 
son, so  entitled  to  apply.  The  applieatit  must  present  to 
the  judge  or  justice,  a  written  petition  verified  in  like  man- 
ner as  a.  verifled  eoinplaiut  in  an  action  broutiht  in  the  su- 
preme court  ;  describing  the  prendses  of  which  the  poases- 
sion  is  clairaei!,  and  the  Interest  therein  of  the  petitioner,  or 
the  person  whom  he  represents;  statin}!  the  farts,  which, 
ac(:ording  to  the  provisinas  of  thi.s  title,  authorize  the  appli- 
cation by  the  pclitioner,  and  the  rejiiovnl  of  the  person  in 
po«ies,sion  ;  naming,  or  otherwise  intellip'hlv  designating, 
the  person  or  person.'?  airainst  wlioni  the  six-cial  proceeding 
Ib  instituted,  and,  if  there  arc  t"o  or  more  auch  persona, 
and  Boiiic  are  uuderlcoantj^  or  assigns,  specifying  who  are 
principals  or  tenanls,  and  who  are  undertenants  or  assigns ; 
and  praying  for  a  tinal  order  to  remove  him  or  them  accord- 
ingly. 

§  2236.  Where  the  person  to  be  removed  is  a  tenant  at 
■will,  or  at  miffenmce,  the  petition  must  state  th(?factH,  show- 
ing that  the  tenancy  hai  been  terminated,  by  giving  notice, 
as  required  bylaw.  Where  tlie  application  is  made  in  a 
case  specified  in  section  two  thou.iard  two  liundred  and 
Ihirty-two  of  this  act,  the  petition  munt  state  thut  a  notice, 
in  behalf  of  the  applicant,  requiring  all  pf.'rsons  occupying 
the  properly  to  quit  Ibe  same,  by  a  day  therein  specilied, 
has  been  eitlier  served  personally  upon  the  person  or  per- 
sons to  be  removed,  or  alSsed  contspicuouslv  upon  the 
property,  at  least  ten  days  before  the  day  specitied  tlierein. 

S  2237.  An  owner  or  tenant  of  real  property,  in  the  im- 
mediate  neighborhood  of  other  demised  real  property, 
which  is  used  or  occupied  as  a  bawdy-house,  or  house  of 
assignation  for  lewd  persons,  may  serve  personally  upon  thB 
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owner  or  lancilortl  of  tlip  prcitiises.  soused  or  occupied,  or 
upon  Lis  tigenl.  a  wriiU'D  notice,  ri-quiring  the  owner  or 
laniilcird  (o  niakeau  appiicatirju  (ur  lb(^  removal  of  the  per- 
son si>  usinj^  or  occupying  the  same.  If  (he  <iwner  .or  land- 
lord, or  hix  aireiit,  (foes  not  insilie  such  an  applicution. 
■within  tive  days  thereafter  ;  or,  having  made  it,  dm-s  n(»t 
in  good  faith  diligently  prosecute  it ;  llie  person  giving  the 
notice  may  make  sucn  an  appHcjition,  etating  in  his  peti- 
tion, the  facts  so  entithnj?  him  to  nmkc>  il.  Such  nti  ftppli- 
catiou  has  the  same  effect,  except  as  otherwise  expressly 
prescribed  in  this  title,  iiw  if  the  applicunt  was  the  landlord 
or  fcs&or  of  Ihe  premi>^e*. 
JSHun.sai.  §  8836.  The  .judge  or  justice,  to  whom  a  petition  isp: 
IDalyatS    sented,  (ia  prescribed  ia  eillier  of  the  foregoing  sections 

thi-j  title,  must  thereupon  i.-sue  a  preeepi,  directed  Jo  the 
per-TOU  or  persons  designated  in  the  petition  its  being  in  pos- 
session of  the  property,  and  requiring  liim  or  tliein  forth- 
with to  remove  from  tlie  property,  dewirthing  it.  or  to  show 
cause,  liefure  him,  at  a  time  and  place  specified  in  the  pre- 
cept, why  possession  of  the  properly  shnvikl  not  be  deliv- 
ered to  the  petiliouer,  or,  in  the  ease  specifieil  in  the  last 
Bection,  to  the  owner  or  landlord.  The  precept  iiiu.st  be 
returnable,  not  le.s.s  thfin  three  nor  more  than  five  days  afi 
it  ia  issut-d ;  except  that,  where  the  proceeding  is  tak 
upon  the  ground  that  &  tenant  continues  in  possessiou 
demised  premises,  after  the  e.Tpiralion  of  his  temi  without 
the  jjerinission  of  his  landlord,  and  the  application  ia  made 
on  the  day  of  the  e.xpifaiioii  of  the  lease,  or  on  the  next 
day  thereafter,  the  precepl  laay,  in  the  discretion  of  the 
judge  or  justice,  be  made  returnable  o a  the  day  on  which 
it  is  issued,  at  any  time  after  twelve  o'clock,  noon,  and  be- 
fore six  o'clock  in  the  afternoon. 

§  SS39.  In  the  city  of  New  York,  where  the  application 
is  made  to  a  district  court,  the  petition  must  be  filed  •with, 
and  tlie  precept  tmi.st  be  i.s.siied  by,  the  clerk  of  the  court ; 
and  the  precept  must  he  made  returnable  before  the  court, 
at  the  place  designated,  jjursuuiit.  to  law,  for  holding  the 
court;  and  all  sulisequent  proceedings  in  the  cause,  must 
be  had  at  thnt  place,  except  as  otherwise  prescribed  in 
aection  two  thousand  two  htuuired  and  forty-six  of  this 
act,  If,  upon  the  return  of  the  precept  or  upon  an  ai 
journed  day  the  justice  is  unable  by  reason  of  al>«et» 
from  the  court  nwm  or  sickness,  to  hejir  the  cause,  or  it 
shown  by  affidavit  that  he  is  for  any  reason  disqualified 
sit  in  the  cause,  or  is  a  necessary  and  materia!  witness  fi 
either  party,  a  justice  of  any  other  district  court  of  the  ci 
may  act  in  hia  place  at  the  same  couit  room. 
§  S240.  The  precept  nnist  lie  Rcrved  as  follows  : 
i.  By  delivering,  to  the  person  to  whom  it  is  directed,  or, 
If  it  ia  directed  to  a  corporation,  lo  an  officer  of  the 
poration,  upon  whom  a  summons,  issued  out  of  the  wi 
court,  in  an  action  agoiust  the  corpoistiou,  might  be 
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a  copy  of  the  precept,  and  at  the  sBme  time  showing  him 
the  original. 

2.  If  tbe  person,  to  "ubora  tlio  precept  is  direrted,  resides 
in  the  city  or  town  Id  which  (he  propi-tty  is  situated,  but  is 
absent  irom  hi«  dwoUiug-house.  service  may  he  made  by 
deliveritip;  a  ci>py  tlu^reof.  id  liis  dwelling-house,  to  a  piraijii 
of  suitalile  age  imd  disciction,  who  resides  ihere;  or,  if  no 
such  [KTstm  (Mil.  vvitli  rpasoiudilB  dili^eDce,  he  found  Ihcrc, 
upon  whom  to  uiake  service,  tlien  by  delivering;  a.  copy  of 
the  precept,  at  the  property  sought  to  be  recnvered,  either 
to  some  persou  of  suitalile  age  and  diserclion  residing 
there,  or  if  no  "^iieli  jiersoa  ciin  be  found  there,  to  any 
person  of  suitable  age  and  diseretion  employed  tliere. 

S.  Where  Kcrvice  cannot,  wilh  reasonable  diligence,  bt: 
made,  as  presrrthed  in  cillier  of  Ihs  fore/jroing  sulidivisions 
of  this  section,  by  aflixing  acnpy  of  the  precept  upon  a 
conspietious  part  of  the  property'. 

If  the  preeept  is  returiifdtle"  oti  tlte  day  on  which  it  k 
issued,  it  muntbe  served  iit  least  two  lioiirs  before  the  hour 
at  which  it  is  returnable ;  in  every  other  case,  it  must  be 
served  at.  least  two  days  before  the  day  on  which  it  is 
returnable. 

§  S241,  A  person,  lo  whom  acopy  of  a  precept,  directed 
to  another,  is  delivered,  as  prescribed  in  ihi.s  title,  must, 
without  any  avoidable  delay,  deliver  it  to  the  person  to 
whom  it  {.'4  directed,  if  he  can  Ik;  fmind  within  tlie  same  (own 
or  ciiy  •  or.  if  he  cannot  lie  so  found,  to  his  agent  therein; ' 
and  if  neither  can  be  so  found,  after  the  exercise  of  reason- 
able diligence,  before  the  time  wlien  the  precept  is  retum- 
ahlo,  to  the  judge  or  justice  who  is.sued  the  siime,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  bci'U  unable,  after  the  exeic-ise  of 
reasonable  diliirenec,  tc  find  the  person  to  whom  the  precept 
is  directed,  or  iiis  agent,  within  llie  town  or  city.  A  person, 
who  wiltuJIy  violates  any  jirovi.sion  of  this  section,  is  guilty 
of  n  ini-wlemeanor  ;  and,  if  he  i»  a  tenant  upon  the  property, 
forfeits  to  his  Imidlnrd  llie  value  of  three  years'  rent  of  the 
prernscH  occupied  by  liiin.  A  copy  of  this  section  must  be 
mdorHed  upon  each  copy  of  a  preceyit,  served  otherwise 
than  i)ers(imdly  upon  the  person  to  whom  it.  is  directed, 

^  2843.  Where  the  ctisc  is  wdthin  section  two  tlioiisand 
two  hundred  and  thirty-seven  of  this  net,  the  precept  must 
be  i]irncled  to  and  .served  upon  theowner  <(r  landlord,  orliis 
ag«nt,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  iwith  of  tliiMn  may,  upon  the  return  day,  app^r 
and  show  causa  why  the  tenant  or  occupant  should  not  be 
removed  from  (he  properly. 

g  2&43.  At  the  time  when  the  precept  i«  returnable,  the 
petitioner  must,  unless  the  adverse  party  appears,  make  due 
proof  of  the  service  thereof,  showinicthe  lime,  anil  t.*ie  place 
and  manner  of  .service ;  and,  unless  senHce  was  made  per- 
sonally upon  the  adverse  party,  or  by  afli.ving  a  copy  of  tht; 
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precept  directed  to  the  iheriff  or  one  of  the  roniintihr  of 
the  oomilT,  or  an  J  coBSaUe  ormar^al  of  the  diy  or  town. 
oonHaaamng  bim  to  mounaii  the  persoM  m  noauaated  to 
appear  before  aucfa  Jndge  or  Justice  at  sach  Ibac  «e  place 
ai  be  dttll  therein  ap{>oint,  not  more  Ihaa  thrw  dan 
tnm  the  date  thereof,  for  the  parpoee  of  tiring  the  aii 
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malt«n>  in  diflerence.  »Siz  of  the  persons  bo  summoned 
shall  be  drawn  in  like  manner  as  jurors  in  jiisticea' 
courts  mid  shall  be  sworn  hy  sneli  judge  or  Juslice  wull  and 
truly  to  heur,  try  and  determine  thi^  matters  in  diiTerenre  be- 
tween the  pnrticH.  After  hearing  Ihc  allegations  and  proofs 
of  the  parlies,  tlie  wild  lury  shall  be  kept  together  until  they 
agree  on  their  verdict,  by  tfie  aheriff  or  oueof  \m  deputies, 
or  a  constable,  or  by  some  proper  person  appointed  by  the 
judge  or  justice  for  that  purpose,  who  shult  be  nwom  to 
keep  such  jury  a-i  is  usual  in  like  cases  of  courts  of  record. 
If  Buch  jury  caunot  agree  after  being  kepttojietlier  for  such 
time  aa  sticli  judge  or  justice  shall  deem  resNouidile,  he  may 
discbarge  them  aiid  nominate  a  new  jury  and  issue  a  new 
precept  ia  mamicr  aforesaid. 

§  £248.  At  the  time  when  iasuc  i.s  joined,  ttie  judge  or 
justice  may,  in  bis  aiscretion,  at  the  rerjuest  of  either  party, 
and  upon  proof  to  his  satisfaction,  by  affidavit  or  orally, 
tliiil  an  adjournment  is  necessary,  to  enable  the  appHraiit 
to  procure  his  neceKs:iry  witnesses,  or  by  ermst-nt  of  all  the 
parlies  who  appear,  adjourn  the  trijil  of  the  i.^sue,  but  not 
more  tlian  tea  days  ;  except  by  consent  of  ail  parties. 

g  8S4B.  Ifsufficientcan.se  la  not  shown  upon  the  re- 
turn of  (he  precept ;  or  if  the  verdict  of  the  jury,  or  the 
decision  of  the  judge  or  justice,  upon  a  triiil  without 
a  jury,  is  in  favor  of  the  petitioner ;  the  judge  or 
justice  nuiat  make  a  final  order,  awarding  to  the  peti- 
tioner the  delivery  of  the  possession  of  the  property  ex- 
cept that,  where  the  case  18  williin  section  two  tiiousund 
two  hundred  and  thirty-seven  of  thi.^  aet>  the  final  order 
must  direct  the  removal  of  the  occupant.  In  either  case, 
the  tirnil  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  ia  in  favor 
of  the  person  answering,  the  judge  or  justice  must  make  a 
final  order  accordingly,  and  awarding  to  him  the  costs  of 
the  epccial  proceeding. 

§  BSBO.  [Am'd  1882.]  Coats,  -when  allowed,  and  the  fees 
of  officers,  cxcejit  where  a  fee  ia  Bpecially  Kiveii  in  cliupter 
twenty -ope  of  this  act  must  lie  at  tljc  raie  allowed  by  law 
in  an  action  in  a  justice's  coiirl,  and  are  liniitt^  in  like 
muuner;  unle.ss  the  upplication  is  fouDded  upon  an  allega- 
tion of  forcible  entry  or  forcible  holding  out;  in  which 
case,  the  judge  or  justice  may  award  to  the  8iicces.sful 
party  a  fixed  sum  as  costs,  not  exceeding  JIfty  dollars  in 
addition  to  his  disbursements.  If  the  final  ordei  is  made 
by  a  county  judge,  or  a  apecial  coimty  judge,  or  I  ly  a  mayor 
or  recorder,  iin  execution  to  collect  the  eo.it.s  m:iy  In-  issued 
thercupDu  as  if  it  wtia  a  judgment  of  a  justice  of  the  peiice 
of  the  same  city  or  county ;  and  for  that  puriwse  the 
oflBcer  takes  the  place  of  a  justice  of  the  peace.  In  every 
other  ca-se  an  cKccution  may  be  issued  to  collect  the  costs 
awarded  thereby  as  if  the  final  order  was  a  judgmeat, 
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to  the  petit ioiicr,  in  bucIi  a  sum  and  wiih  i>uch  sureties  as 
the  .iuilge  or  justice  itpprovefi,  to  the  effect,  tbatliG  will  pay 
the  rent,  oi  Ihc  premises,  as  it  has  l>econie,  or  iliereafter  ha- 
conies  due, 

3.  VVliurc  the  final  order  establishes  (l»«t  the  person 
against  ■whiim  it  is  mude,  eoutiniit's  in  posi^ession  of  rfal 
properly,  whicli  inia  hetn  sold  by  virtue  of  ;ii3  execution 
iigiiiust  Liis  properly,  he  may  tfTect  a  slay,  by  paying  the 
coats  of  llie  special  proccediug.  and  delivering  to  tin-  judge 
or  jusiicc,  or  the  clerk  of  the  court,  an  attidavit,  that  he 
claiius*  Uii-  ixiHscssli.ia  of  the  property,  by  virtue  of  a.  right 
or  title,  acquired  after  the  S!:le,  or  as  guardiiiu  or  trustee 
for  another;  together  with  his  imJeriaking  to  the  peti- 
tioner, iu  sucli  a  auni  aud  wilh  wulIi  suieties  as  tho  judge 
rjr  justice  sippnivcs,  to  the  effect,  that  he  will  pay  anj'  coets 
and  damagis,  which  may  he  reeovcred  against  him,  in  on 
sictioti  of  ejectment  to  recover  the  properly,  brnuglitagiiinBt 
him  by  the  petitioner  within  sis  months  thereafter;  and 
that  hi:  will  uot  Lommit  luiy  waste  upon  or  iujury  to  the 
property,  during  his  occupation  thereof. 

^  SS55.  Where  an  undertaking  is  given,  in  a  case  spcc;!- 
fled  in  (*ulidivi«ion  Ilr«t  of  the  Ijist  section,  the  judge  or 
juHtice  must  deliver  it  to  thejwrson  ag.vinst  %vLnm  the  final 
order  was  nntde,  n[ion  h's  prnduc'ag  the  evidence  of  pny- 
uu'iit.,  mentloneii  iti  that  sulxlivtsion.  If  he  dtx's  not  pro- 
duce sucii  evideaee  wilhin  ten  diiys,  the  judge  or  justice 
must  dulivc  -it  to  the  petitioner.  In  every  other  case  speci- 
flert  in  the  last  section,  (he  judge  or  jumice  must  deliver  the 
undntaking  to  the  petitioner,  immediately  after  his  ap- 
proval thereof. 

§  2S56.  Where  the  special  proceeding  is  founded  upon  »x.  T. 
an  allegalioD  that  a  lessee  holds  over,  after  a  default  in  the  ^^^^  ^-B- 
payment  of  rent,  nnil  the  uncx[>ired  lerrn  of  the  Icasi',  under 
which  ifie  premises  are  held,  exceeda  five  years,  at  the  time 
when  the  warrant  is  issued  ;  the  lessee,  his  executor,  ad- 
ministrator, or  a  signce.  may,  at  nny  time  within  one  year 
nftertlie  execution  of  the  warrant,  pay  or  tender  to  the 
petitioner,  his  heir,  executor,  adnrnistrntor,  or  assignee,  or 
if,  within  five  days  before  the  espiruttnn  of  the  year,  be 
cannot,  with  reasunLible  diligence,  be  found  within  the  city 
or  town,  wherein  the  property,  or  a  portion  thereof,  is  situ- 
ateti.  Iben  to  the  judL'c  or  justice  wlio  issued  the  warrant, 
or  his  successor  inotlice,  all  rent  in  tirrcarat  the  time  of  the 
payni'-nt  or  tender,  with  interest  thereupon,  and  the  costs 
and  charges  inenrreii  by  the  petitioner.  Thereupon  the 
person,  making  the  piiyment  or  tender,  shall  be  entitled  to 
the  posscs>iton  of  tlio  demised  premises,  imder  the  lease, 
and  may  hold  and  enjoy  tlie  same,  according  to  the  terms 
of  the  (irigiii.il  demise,  except  as  otherwise  prescribed  in  the 
next  section  but  one. 

§2257.  In  a  case  specified  in  the  last  section,  a  judg- 
i^ent  creditor  of  the  lessee,  whose  judgment  was  docket^ 
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fn  the  county,  before  the  precept  was  issued,  or  a  mortgagee 
of  the  lease,  who(!e  mortgage  w:»s  duly  recorded,  in    the 
county,  before  the  precept  was  issaed,  may,  at  any  tim 
before  the  e.xplration  of  one  year  after  the  ekecutioo  of  tf 
'warrant,  nalessa  redemption  haa  bfen  made  as  prescri' 
in  the  last  section,  tile  with  the  judge  (<t  justice  who  issu 
the  warrant,  or  with  his  suec-essor  Ln  otiice,  a  notice,  8pf< 
fying  his  interest  and  the  sum  due  to  Mm  :  describing 
premises  ;  and  stating  that  it  is  hi^  intention  to  redeem, 
prescribed  in  this  section      If  a  redemption  fa  not  made  by 
the  lessee,  bis  executor,  administrator,  or  assignee,  within  a 
year  after  the  execution  of  the  warrant,  the  person  so  filing 
a  notice,  or,  if  two  or  more  persons  have  filed  such  notices, 
the  one  who  holds  the  first  lien,  may,  at  any  lime  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday, 
next  succeeding  the  last  day  of  the  year,  redeem  for  his 
own  l)eneflJ,  in  like  manner  as  the  le.s.«ce,  his  executor,  ad- 
ministrator, or  assignee  might  have  so  riedeemed.     Where 
two  or  more  judgment  creditors  or  mortgagees  have  filed       I 
such  notices,  the  holder  of  the  second  lien  may  so  redeem        ' 
at  any  time  Ix'fure  two  o'clock  of  the  day,  not  a  Sunday  oc^^ 
a  public  holidiiy,  ne.>rt  succeeding  that  in  which  the  bolde|^| 
of  the  tirst  lien  might  have  redeemed  ;  and  the  holder  ^^1 
^e  third  and  each  subsequent  lien,  m:iy  redeem,  in   like 
manner,  at  any  time  before  two  o'clock  of  the  day,  not  a 
Sunday  or  a  public  holiday,  next  succeeding  that  in  which 
Ills  predecessor  might  huve  redeemed.     But  a  second  or 
subsequent  redemption  is  not  valid,  unless  the  person  re- 
deeming pa;  s  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the 
stun  due  upon  his  judgment  or  mortgage  ;  or  deposits  those 
sums  with  the  judge  or  justice,  for  the  benefit  of  his  pre- 
decessor or  predecessors. 

g  2268.  Where  a  redemption  is  made,  as  prescribed 
either  of  Ihe  last  two  sections,  the  rights  of  the  person 
deeming  are  subject  to  a  lease,  if  any,  executed  by  ti 
petitioner,  since  the  warrant  was  issued,  so  far  that  the  new 
lessee,  his  assigns,  under  tenants,  or  other  represenlutives, 
may,  upon  complying  with  the  terms  of  Ihe  lease,  hold  the 
premises  so  leased  until  twelve  o'clock,  noon,  of  the  first 
day  of  May  next  succeeding  the  redemption.    And,  in  ail 
other  respects,  the  person  so  redeeming,  his  assigns  ai 
representatives,  succeed  to  all  the  rights  and  liabilities 
the  petitioner,  under  such  a  lease, 

§  2259.  The  pi^rson  redeeming,  as  prescribed  in  the  last 
three  sections,  or  the  owner  of  the  property  so  redeemed, 
may  present  to  the  judge  or  justice  who  issued  tlie  warrani, 
or  to  Ills  snccL'Ssnr  m  office,  a  pclition,  duly  rerifled,  setiiiig 
forth  the  facrs  of  the  redemption,  imd  praying  for  an  ordir, 
Cbtablishing  the  rights  ana  liabilities  of  the  pju-ties  u_ 
the  redemption.  \Vhercup»on  the  judge  or  justice  niti 
moke  an  order,  requiring  the  other  party  to  the  redeni 
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to  show  cause  lipfore  him,  at  a  time  and  plafe  therein 
specified,  utiy  the  pravi-p  of  tito  pelilion  should  not  be 
granU'd.  The  order  to  show  cause  luuMt  be  made  retum- 
iible,  not  lt"«s  than  two  nor  nioro  tlinn  ten  days,  aftrr  it  is 
grantt'd  ;  and  it  rniint  he  served  at  least  two  days  before  it 
18  Keiuriirtl'le,  Upon  the  return  tliereof,  the  judge  or 
justice  mtmt  hear  the  alleiiaiions  and  prcwfs  ot  the  parties 
and  mufit  make  surh  a  tintd  order  as  JTiKlico  requires.  The 
cosis  and  expenses  must  be  paid  hy  the  peliiioner.  The 
final  order,  or  a  certified  copy  thereof,  may  be  recorded  in 
like  manner  as  a  deed.  A  person,  other  tliiin  the  lessee 
who  redeems  as  preseribed  in  the  lust  three  sections,  suc- 
ceeds to  all  the  dutlen  an<i  liiihililies  of  th«  les.see.  acemin^ 
af  ti'r  the  redemption,  us  if  he  was  named  as  lessee  in  the  lease, 

§  2S60.  An  appeal  may  be  tiiken  from  a  flnnl  order,    is   Wetik. 
made  as  prescribed  in  this  title,  to  the  same  court,  within  Jjfiun'w 
the  Nune  time,  and  in  the  same  manner,  as  where  an  appeal   n  Daiy  laa 
tttaken  from  a  jindirment  rendered  in  the  court,  of  which   84lliin,Bfi., 
the  .ludffc  or  justice  ia  the  presiding  offlcer,  and  with  like  ef- 
fect ;  except  OH  otherwise  prescribed  in  the  next  two  sections. 

§  2261  [Am'd  1893.]  Iho  issning  or  execution  of  the 
warrant  eaiinnt  ho  stayed  by  sueh  un  appeal,  or  by  the  giv- 
ing of  an  ntidorlakinR  thsrenpnii,  othpTwisa  th:'n  na  pre- 
soiibed  in  thti  next  Bt'ulion.  An  appeiil  citnnot  bo  tal>en  to 
the  court  ot  appeile.,  frotu  a  tiiiul  t  etei  initiation  if  ih6 
peneral  term  of  tie  aapreme  court  or  of  n  superior  city 
court,  up  n  such  an  a  p'  al,  unless  the  latter  eourt,  by  an 
order,  niade  at  t'legeberal  term  where  the  final  order  is 
made,  or  the  next  general  term  thereafter,  allowa  it  io  be 
taken;  bnt  ati  apiicul  may  be  taken  to  the  court  of  appeaU 
as  a  matlc>r  of  rit.'ht  it  the  anjouut  of  rout  claimed  to  be  dae 
exceeds  one  tbonsaud  dollars. 

§  2262  [Am'd  1803.  ]  \\Tiere  an  appeal  is  taken  from  a  s  cIt.  Proi 
final  order,  awarding  delivery  of  posuession  to  the  poti-  UBS. 
tioner,  which  estiibdsbes  that  a  leBsee  or  tenant  holds  over, 
after  a  default  in  th«  payment  ot  rent  or  from  an  order  or 
judgment  uffirniirg  auch  final  order,  the  issiiing  and  execu- 
tion of  the  wiirriiut  sh  H  bo  stivedbytbe  order  of  the 
coun^v  judge,  and  in  the  City  .-inrl  County  ot  New  York  hy  a 
judge  of  the  court  of  common  pleas,  npna  the  appellant's 
giviLgthe  security  required  to  perfect  tha  appeal,  and  to 
stay  the  execution  of  ihe  order  appealed  from  and  also  an 
undertalcinpr  to  the  petitioner  in  a  sum  and  with  .snrL'ties  ap- 
proved by  the  c  n  ty  judge  o^  in  the  City  aud  C  uuty  of 
New  York  by  a  judL'e  of  the  court  of  common  pieaa  to  the 
effect  ihiit  if,  upon  the  appeal,  a  final  deterniinaiion  ia  ren- 
dered nguinst  thesppelhiut  he  will  pay  all  rtnt  accruing  or 
to  accrue U[)on  the  premises,  or  if  th  re  is  no  lease  thereof 
tlie  value  of  the  use  aud  occupation  (f  the  premises  subse- 
quent to  the  instituJion  of  the  special  jiroceedings. 

§  SS6S.  If  the  final  order  is  reversed  upon  the  appeal,    i32N.Y.Stt 

the  nppellale  conn  may  award  restitution  to  the  party 

injured,  with  costs;  and  it  may  make  nn  order,  or  isRU**. 

any  other  mandalc,  necessary  to  cany  tin  AiiV.ern\'vao.\AC>Ti. 

into  effect.     The  person  disixw-ses-sed  rnay  a\sc)  -maTOVa-Vtv  «q. 

action,  torecover  the  dP"  '-hich  l\c  ha<4  huevame^  "^"3 
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^2266.  In  a  case  specified  in  aectioii  fourteen  of  this  act, 
or  in  any  other  case  wbere  it  is  specially  iirescrilicd  by  law, 
that  a  court  of  ref-ord,  or  u  jud>te  Ihcreof,  or  a  referee 
appointed  by  the  court,  has  power  to  punish,  by  fiiie  and  im- 
prisonment, or  either,  or  genemllv  iis  a  contempt,  a  neglect 
or  violfttion  of  duly,  or  other  misconduct  ;  and  ji  right  or 
remedy  of  a  party  to  a  civil  action  or  spwiul  proceeding 
pending  in  iLit  enurt.  or  before  the  judge  or  the  referee,  may 
be  defented,  impaired,  imjieded,  or  i>ieju<iiced  tliereby,  the 
offence  must  be  puaiahcd  as  prescribed  in  this  title. 

§  8267,  Where  the  offence  is  committed  in  the  imme» 
djate  \icw  and  presence  of  the  court,  or  of  the  judge  or 
referee,  upon  n.  triiil  or  hcuriiig,  it  nmy  he  puniKhed  sum- 
marily. For  lliat  purpose,  an  order  must  ttc  made  by  the 
couri,  judge,  or  rcferui\  sliding  tLe  facis  whitlv  constitute 
tlio  offente.  aud  bring  the  case  within  the  provisions  of  this 
section,  and  plainly  and  specitically  prescribing  the  punish- 
meat  to  be  iutlicied  therefor. 

§  8S6B.  Wliere  the  offence  couaists  of  a  neglect  or 
refusal  to  obey  an  order  of  the  court,  requiring  the  pay- 
ment of  costs,  or  of  a  specilied  sum  of  money,  and  the 
court  is  .sali.sticd,  by  proof,  by  affldavtl,  that  a  fersoaal 
demand  thereof  has  neea  made,  and  that  payment  thereof 
has  been  refused  or  neglected  ;  it  may  issue,  without  notice, 
a  warrant  to  commit  the  offender  to  prison,  until  the  costs 
or  other  8uin  i>i  money,  and  the  cowtH  and  expenses  of  the 
proceeding,  are  paid,  or  until  he  is  discharged  accordmg  lo 
law. 

§  S269.  The  court  or  judge,  authorized  to  punish  for 
the  offence,  may,  in  its  or  his  discreiiou.  where  the  case  is 
one  of  those  Bpecifi(^  in  either  of  the  last  two  sections,  and, 
in  every  otlier  case,  must,  upon  being  satisflcd,  by  atHdavit, 
of  the  commission  of  the  otfeace,  either  : 

t.  Makeanonler,  requiring  the  accuaed  to  show  cause 
before  it,  or  him,  at  a  lime  and  place  therein  Hpecified,  why 
tlie  accused  should  not  he  pituished  for  the  alleged  offence  ; 
or 

3,  Issue  a  warrant  of  attachment,  directed  to  the  sheriff 
of  a  particular  county,  or,  generally,  to  the  sheriff  of  any 
county  where  the  accused  nmy  be  found,  eommandiiig  him 
to  arrest  the  accused,  and  bring  him  before  the  court  or 
judge,  either  foithwiih,  orat  atime  and  place  therein  spcci- 
fled,  to  ariBwer  for  tlie  alleged  ollejice. 

§  2270,  Where  it  is  prescribed  by  law,  or  by  the  general 
ndc*  of  practice,  that  a  notice  may  be  scrve<l  in  behalf  of  « 
party,  upon  a  sheriff  or  other  person,  requiring  Iiim  to  re- 
turn a  mandate,  di-livercd  to  him.  or  to  s)io\v  cause,  at  a 
term  of  u  court,  why  he  should  not  be  puuiahed,  or  why  an 
attachment  should  not  be  issued  against  him,  for  a  contempt 
of  the  court ;  thepartv.  in  wbn.se behalf  the  notice  is  .served, 
may,  at  the  time  s'pecilied  therein,  file  with  the  clerk,  proof, 
by  affidavit   or   other  written  evidence,  of  the  delivery  of 
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the  mandate  to  the  accused  :  of  the  default  or  otUer  act. 
upon  t)ie  occurnencL"  of  which,  lie  wns  entitled  to  serve  the 
notice  ;  of  the  service  of  tho  iiotiw  ;  aud  of  the  failure  to 
ccimpl.*"  thertwitb.  Thereupou  the  proceedings  are  the 
same,  as  where  an  order  lo  show  cause  is  made,  and  it,  and 
a  copy  of  the  nffidavils  upon  which  it  is  granted,  aire  served 
upoirthi;  accused. 

§  S871.  Where  the  order  tn  show  cau.te.  or  the  warrant, 
is  retuniable  before  the  court,  it  may  tw  made,  or  issued,  ns 
prescribed  in  the  lust  section  but  one,  by  any  judge  autlior- 
ized  to  grant  iin  order  without  notice,  iu  uii  action  pendine 
in  the  court ;  and  it  must  he  made  reliirniible  at  a  term  of 
the  court,  at  which  a  contested  motion  may  be  heard. 
(Hiiii,ss!8.  §  8272.  An  order  to  show  cause  may  be  made,  or  a 
warrant  may  he  i.ssued,  as  prescribed  in  ecetion  two  thou- 
sand two  hundred  and  sixty-nine  of  this  net,  by  a  referee 
appointerl  by  the  court,  where  (he  offence  is  commiKed 
upon  t!ie  trial  of  au  issue  referred  to  hira,  or  consi.st^  of  a 
witness's  uun-attciulimee.  or  refusal  to  he  fworn  or  to  testi- 
fv,  before  him.  The  order  or  wnrrant  may,  in  the  discre- 
tion of  the  referee,  lie  made  returnable  before  him,  or 
before  tlic  rourl.  Wliere  it  is  made  retuniable  before  the 
referre,  he  has  all  the  power  and  authority  of  the  court, 
with  respect  to  tho  motion  or  Rpeclal  procetiling,  instituted 
thereby. 

§  8273.  An  order  to  show  cause  may  be  made,  either 
before  or  after  the  final  judgment  in  the  action,  or  the  final 
order  in  the  special  proceeding.  It  in  equivalent  to  a  notice 
of  motinn  ;  and  the  .subsequent  procce  lin.!^  thereupon  are 
taken  in  ihe  action  or  Hpecial  proceeding,  as  upon  a  motion 
made  therein.  A  warrant  of  jittaclimcnt  is  a  mandate, 
whereby  an  original  special  proceeding  if«  inslilutcd  against 
the  a ccu.sid,  iu  behalf  of  the  people^  upon  the  relation  of 
the  complainant. 

§  2274.  A  copy  of  the  warrant,  and  of  the  affldax-it 
upon  which  it  in  is.suctl,  mu'-t  be  served  upon  The  accui 
when  he  is  arrested  by  virtue  thereof. 

§  2870.  "Where  a  warrant  of  attachment  is  issued,  tl 
court,  Judge,  or  referee,  may,  in  its  or  Ida  discretion,  by 
indorsement  thereupon,  fix  a  sum,  iu  which  the  accua 
may  give  an  undertaking  for  his  api)eanmce  to  answer. 

§  2278.  If  an  indorsement  is  not  made  upon  the  wi 
nmt,  an  prescribefl  in  the  last  Hcetion  ;  or  if  .such  an  indorse- 
ment is  mude  aud  an  undertaking  is  not  given,  as  ptfl' 
scribed  iu  the  next  section  ;  the  sberiflP,  after  making 
arrest,  as  requircnl  by  the  warrant,  must  keep  the  accu; 
in  his  custody,  until  the  further  direction  of  the  cou 
judge,  or  referee.  Where,  from  nickness  or  any  other 
cause,  the  accuBt*!  is  physicully  unable  to  attend  before  the 
court,  judge,  or  referee,  that  fact  is  a  suthcient  excu«e  to 
the  sheriff  for  not  producing  him  m  required  by  the  was- 
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rant.  In  that  case,  the  sheriff  must  produte  him,  us 
directed  by  the  court,  judge,  or  leferee,  after  he  Decomes 
uble  to  attend.  The  sheriff  need  not,  iu  any  cnse.  conflne 
tiie  accused  in  prison,  or  crtherwise  restrain  him  of  his 
liberty,  except  u.'j  ftir  as  it  is  necessary  so  to  do,  iu  order  to 
secure  liis  personal  altendance. 

§  SS77.  Where  an  indorseiuenl  is  miide  Upon  tin;  war- 
rant, as  prescrilietl  iu  tlie  last  section  but  one,  (he  accust^i 
must  be  discharged  from  arrest,  upon  his  exeeuliug  and 
delivering  to  the  sheriff,  at  any  time  liefore  tlie  return  dny 
of  the  warraot,  an  luidertakiuf  to  the  people,  in  the  sum 
specified  iu  tlie  iiidotsement,  witli  two  »ulflcieiit  suretie*.  to 
the  effect  that  he  will  appear,  ut  tlic  time  when,  und  Hio 
place  where,  the  warrant  is  retuniahle,  and  then  and  there 
abide  the  direction  of  the  court,  judge,  or  referee,  a*  the 
case  requires.  The  officer,  taking  the  acknowledgment  of 
the  undertaking,  muHt,  if  tlie  sherifT  so  reijuires,  examine 
under  oath,  to  a  reasonable  extent,  tJie  persoim  offered  as 
stiredes,  concerning  their  property  and  circum.stance.s. 

§  SS78.  If  tlie  uecuBed  is  io  the  custody  of  a  sheriff,  or 
other  officer,  l)y  virtue  of  an  e.veculion  against  his  person, 
or  by  virtue  of  a  mandntc  for  any  other  contempt  or  n>ia- 
cnnduel,  or  a  commitment  on  a  criminal  cliarge,  a  warrant 
of  atlacluueut  cannot  he  issued.  In  tiiat  case,  (.he  court, 
upon  [)r(H)f  of  the  factH,  must  issue  ii  writ  of  habeas  eorpuc. 
directed  to  (lie  officer,  requiring  Lim  to  bring  the  accused 
before  it,  to  answer  for  the  offence  rharge<l.  The  officer 
to  whom  the  writ  is  directed,  or  upon  whom  it  in  .served, 
must,  except  in  a  case  where  the  production  of  the  accused 
under  a  warrant  of  attachment  would  be  dispensed  iiviih, 
bring  him  before  the  court,  and  detain  him  at  the  place 
■where  the  court  is  silting  until  the  further  order  of  the 
court. 

§  S27B.  The  sheriff  or  fpther  officer  inust  file  the  under- 
taking, if  any,  taken  by  him,  witli  the  return  to  the  war- 
,  rant  or  writ  of  Jiabeas  corpus, 

§  2S80.  When  the  accused  is  produce<l,  by  virtue  of  a 
•waJTant,  or  a  writ  of  hnbeas  corpus,  or  appear.?  upon  Ibo 
return  of  a  warrant,  the  court,  judge,  or  referee,  must, 
uiilcsa  he  adinits  (lie  offence  charged,  cause  iiderrogiitories 
Ui  he  Died,  sipecifying  the  facts  and  circumstances  of  the 
offence  charged  against  him.  'I'he  accused  must  make 
•written  answers  thereto,  under  oath,  within  such  reasonable 
time  as  the  court,  iudge,  or  referee  allows  therefor  ;  and 
either  party  may  produce  affidavits,  or  other  proofs,  con- 
tradicting or  corroborating  any  answer.  Upon  the  original 
affidavits,  the  answers,  and  subsecjueut  proofs,  the  court, 
judge,  or  referee  must  determine,  whether  the  accused  has 
committefl  the  offence  charge<l. 

§  2281.  If  it  is  determined  that  the  accused  lias  com- 
mitted tlie  olTeuce  charged  ;  and  that  it  was  calculated  to. 
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or  actually  did,  defeat,  impair,  impede,  or  prejudice 
the  rights  or  remedies  of  a  p.nty  lo  an  action  or  s|>eciiil 
proceeding,  brought  in  the  court,  or  befi 're  the  judge  or 
referee  ;  the  court,  judge,  or  referee  must  make  a  fioal 
order  accordingly, and  directing  that  ho  I  e  punished  by  fine 
or  imprisonment, ur  both,  as  the  nature  of  thi-  clsp  requires. 
A  warrant  of  commitment  must  issue  accordingly. 

§  2282.  Where  the  accu«?d  is  brought  up  by  virtue  of 
a  writ  of  hiit>eas  corpus,  he  must,  after  the  final  order  is 
made,  be  remanded  to  the  custody  of  the  sherifiF,  or  other 
officer,  to  whom  the  writ  wa.s  directefl.  If  the  final  order 
directs  that  he  be  punished  by  impri-sonment,  or  committed 
until  the  payment  of  a  sum  of  money,  he  must  be  so  im- 
prisoned or  committed,  upon  his  discharge  from  cuslwiy 
under  the  mandate,  by  vi  tue  of  which  he  is  held  by  the 
sheriff,  or  other  officer, 

§  2283.  Upon  the  return  of  an  onier  to  show  cause,  the 
questions  which  arise  must  be  determined,  as  upon  any 
other  motion  ;  and,  if  tlie  determination  is  to  the  effect 
specified  in  the  Ia«t  section  but  one,  the  order  thereupon 
mu.st  be  to  the  same  effect  as  the  final  order  therein  pre- 
scribed. Upon  a  certified  copy  of  the  order  so  made,  the 
offender  may  be  committed,  without  further  process. 

g  22S4.  If  an  actu.nl  loss  or  injury  ha.slKen  produced  to 
a  fMirty  to  an  action  or  special  prijceeding,  by  reason  of  the 
misconduct  proved  asainst  the  offender,  and  the  ca«e  is  not 
one  where  it  is  .^tpecially  pre-scribed  by  law,  that  an  action 
iniiy  bo  raaintaiupd  to  recover  damages,  for  the  loss  or  in- 
jury, a  tine,  Kiillicieiit  to  iudcnmify  the  agtn"icved  party, 
must  be  imposed  upon  the  ofTender, 'and  collated,  andpalid 
over  to  the  ngj^rieved  party,  under  tlie  direction  oi  the 
court.  The  piiymenl  and  arreptance  of  such  a  fine  consti- 
tute a  bar  to  an  Hciion  by  the  agaricved  party,  to  recover 
damages  for  the  lot^a  or  injury.  VVhere  it  is  not  shown  that 
such  an  actual  Ihhs  or  injury  has  been  produced,  a  fine 
must  be  imposed,  not  exceeding  the  amount  of  the  coca- 
pluiuaiit's  costs  and  exyjenscs,  and  two  hundred  and  fifty 
dollars  in  addition  Ihtreto,  and  must  be  collecled  and  paid, 
in  like  manner.  A  corporation  miiy  be  fiaed  a.s  prescribed 
in  this  BL'clioD, 

««  2255.  Where  the  mii^conduct  proved  consists  of  an 
omipsion  lo  perfornr  au  act  or  duty,  which  it  is  yet  in  the 
power  of  the  ofleodtT  to  pi  rfomi,  be  shall  be  imprisoned 
only  until  he  lias  performed  it,  iind  p;iid  llie  fine  in!i)Osed. 
In  Mucli  a  case,  the  order,  mid  the  waritmt  of  conunitment. 
if  one  is  is.>iucd,  mu-^t  specify  the  act  or  ihny  to  be  pcr- 
fornicil,  and  the  sum  to  be  paiil.  In  every  other  case,  where 
special  provisioti  is  not  otlierwine  niiiileby  law,  the  offender 
may  bo  imprisoned  for  a  reasonable  time,  not  exceeding  six 
inoelhs.  and  unli!  Ilu-  flne,  if  any,  is  paid  ;  and  the  order. 
Hud  the  warrant  of  comuiitiiient,  if  any,  must  specify  the 
amount  of  the  fine,  and  the  duration  o!  liie  imprisonment. 
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§  S286.  Where  au  olTender,  imprisoned  us  prescribed  in 
this  tii.lL',  is  unahle  1o  eniliirc  the  imprison tiipiit,  or  to  pay 
the  sum,  or  perfcrm  tbu  net  or  duty,  required  to  l/C  paid  or 
perfoTitifd,  in  order  to  entitle  him  to  heielensed,  Ihecovirt, 
judge,  or  referee,  or,  where  the  coniniitnient  was  mudc  as 
jircscrihcii  in  sectiou  Iwo  Ihousuiid  four  luindred  and  iifty- 
i-even  of  thia  net,  the  eourt.  out  ol  whieh  Hieexeculion  was 
issueil,  iiiuy,  iu  ita  or  his  disTrctiou.  and  upnii  sucIj  leraiHa.s 
justice  requirts,  make  an  order  dirutting  him  lo  be  dis- 
c^hargcd  from  the  imprisonnieut. 

g  S287.  A  person,  punished  an  jireseribed  in  this  title, 
may.  uotvvitliNtuudiug,  l>e  indicted  for  the  ssinie  misconduct, 
if  it  is  iin  indii-fahle  offence;  but  tlie  court,  before  which 
lie  i8  rnnvieted,  must,  in  forminp  its  sentence,  take  into 
consideration  the  previous  pninisliaient. 

g  £288,  Wlicre  a  person,  arrested  by  virtue  of  a  war- 
rant of  nttiiciinient,  has  given  an  undertaking  for  liis  ap- 
pearance, a.H  prescribed  in  (bis  title,  mid  fails  to  ajipear,  on 
tlie  return  day  of  the  wsrriint,  the  emirt  may  either  issue 
another  Wiirriint,  or  inalie  an  order,  direeting  the  underrak- 
ing  to  be  piosecuted;  or  both. 

^  2289.  Tlie  order,  direcliiig  the  undertakiBg  lo  be 
prosecuted,  may,  in  the  discretion  of  Ihe  court,  direct  the 
pros<^euiJ()u  thereof,  by  uiid  jii  the  name  of  any  party  ag- 
{irieved  by  the  misconduct  of  the  accuaed.  In  such  a  case, 
the  pliiiulill  may  recover  damages,  to  the  extent  of  (tie  loss 
or  injuiy  Bii.stniiied  by  bitn,  by  letisnn  of  ihc  misconduct, 
together  with  the  cosls  and 'expenses  of  prosecuting  Ihe 
8pe<ial  proceediuo^ ill  whicli  the  warrant  wns  ifieurd  ;  not 
exceeding  the  sum  speeilk-d  in  the  undertaking. 

§  2290.  If  no  party  is  aggrieved  by  the  misconduct  of 
the  accu.sed,  the  order  niuHt,  a:id,  in  any  case  where  the 
court  thinks  proper  s-o  to  direct,  it  may,  tfirect  the  pro.secu- 
liou  of  the  uiulertakiiig,  by  the  Attorney  General,  or  by  Ihe 
district  attorney  of  the  county  in  which  it  was  given,  in  the 
name  of  the  people.  In  iin  action,  brought  purpuunl  to 
the  order,  the  people  are  entitled  to  recover  the  entire  sum, 
ftpecitied  in  the  unilertiikitiy;.  Out  of  the  money  eollectett, 
the  court,  which  directed  trie  prosecution,  must  direct  lliat 
the  person,  at  wliosf?  inst.'incc  (bej  Tir-arriiiit  was  issued,  be 
ptiid  auch  astirn  n.'*  it  thinks  pTO[)er,  to  satisfy  the  t  nsls  and 
expenses  incurred  1  v  him,  and  to  compccHiite  him  for  any 
loss  or  injury  sustained  by  him,  by  reason  of  thfl  miscon- 
duct. The  residue  of  the  money  must  by  paid  into  the 
treasury  of  the  Slate. 

g  2291,  After  the  return  of  an  esecuHon,  issued  upon  a 
jiidgmetit,  rendered  in  an  action  upon  the  undertaking,  an 
action,  (o  recover  the  amount  of  the  judgment ,  may  be 
maintained  figaiiisl  the  sheriff,  where  it  appeals  that,  at  the 
time  when  the  undrrtnking  was  given,  the  sureties  were  in- 
bulUcient,  and  the  sheriff  bad  reasonable  grounds  to  doubt 
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tbeir  sufficiency.  Sucli  an  action  nuiy  be  niaiutaiued 
the  plaiiiiiff,  in  who.sc  favor  the  judgment  was  recovei 
If  tbe.peoplc  were  plainlills,  tlic  actiua  must  be  prosecuted 
by  the  AHoraeyGcnernl  or  ihedistrict-ntlomcy  ;  and  any 
money  collected  iberL-iu  must  be  disposed  of,  us  prescrib«l 
in  Uie  last  section. 

§  2802.  Where  a  misconduct,  which  is  punishable  by  fine 
or  inipriBonmciit,  as  prescribed  in  this  title,  occurs  at  a  term 
of  a  circuit  court,  or  with  respect  to  a  mandate  returnable 
at  a  term  of  that  court,  or  a  8|)t'cial  proceetling  pending  in 
that  court,  and  was  nut  punisbcd  at  that  tennof  the  cirt.^uit 
court ;  the  supreme  court  may  inquire  into  and  punish  the 
misconduct,  aa  if  it  bad  occurred  at  a  special  term  of  the 
supreme  court,  bel<l  in  the  wime  county,  or  with  respec-t  to 
a  mandate  returnable  at  such  a  special  term,  or  a  special 
proceeding  peudiug  in  tlic  supreme  court. 

TITLE  IV. 
Proceedings  to  collect  a  fine. 


^jHBt.  Clerk  to  make  pctiedole 
of  flnc'»  iiiiiioved. 

1194.  Wurrunt  to  be  ls«a«d  by 
him. 

3395.  Id.:  wticn  delinquent  re- 
nldiK  ill  anotlier  cocintj. 

3896.  Execiition  of  warrant. 


jj  2597.  Itctnm  thereof: 
2^98.  I'roccrdlngBif  fi 

leclfd. 
Sa96L  Who   to  be    tiicludHl 

schedule. 
SilOO-  Linbllily  of  stieriff 
,12301.  AliptlLaUou  of  this  ti' 
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8  2293.  "Wlierc  a  fine  hii.s  been  imposed  by  «  court  of 
ord,  upon  a  grand  or  trial  juror,  orujioii  any  officer  or  other 
person,  witliout  being  accoinpiiiiitd  witli  an  order  for  the 
immediate  commit.uieut  of  the  person  so  lined,  until  tlie  fine 
is  paid,  the  clerk  of  the  court,  immediately  after  the  close 
of  the  term  at  which  (be  fltio  was  imposed,  must  prepare  a 
Kchefhtle,  conlaining,  iu  separate  eolumn.s,  the  following 
matters ; 

1 .  The  n ame  of  each  nersonflned. 

8.  HiB  jilace  of  residence,  where  it  appears,   from 
papent  on  Jiie  or  Iwfore  the  courl,  to  be  within  the  county. 

8.  Tbearaouut  of  the  flue  imposed  upon  him, 

4.  The  cause  for  which  the  line  was  im|iosed. 

The  clerli  must  subjoin  to  the  Bchedule  a  certificate,  lo 
the  effect,  that  it  coniaiiiaa  tnie  abstract  of  the  orders  im- 
postDg  flncis,  and  must  annex  it  to  the  warrant  specified  in 
the  next  section. 

§  2204.  The  clerk  must  immediately  issue  a  warrant. 
uuder  the  seal  of  the  court,  directed  to  the  BlierlfT  of  the 
coun1y>  and  commanding  him  to  collect  from  each  of  the 
persona,  named  in  the  schedule  annexed  to  the  warrant, 
the  sum  tine  rein  set  opposite  tliat  person's  name ;  an<i  lo 
pay  over  the  sum  colIec:ted,  to  the  treasurer  of  the  couuly. 
The  warrant  is  the  procesa  of  the  court,  by  which  the  fluis 
were  imposed. 
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§  SS95.  If  a  dclimiuent  n'sides  in  another  county,  s 
sopariitL'  warrant,  for  (lie  culleriioii  of  the  flue  imposed  upon 
him,  with  an  appropriate  selu'diile  aDiii'xeil  tlieielo.  must 
he  issued,  iu  lilie  ninnuor,  to  the  sherifTof  the  county  where 
he  rcsiden. 

§  2S06.  The  sheriff,  to  whom  a  warrant  is  issued,  must 
collect  each  fine  out  of  the  personal  property  of  Ihe  person 
lined,  aA  pie.scribed  in  clini>tcr  thirtecntli  of  this  act,  for 
the  collection,  by  levy  upon  and  ssde  of  personal  [jroperly, 
of  an  exeeuliou  is^sueri  out  of  a  court  of  reeord  ;  and  lie  is 
entitled  to  like  fees  llicreupou.  If  sufiieieiit  peisuiial  pro{>- 
erty  of  a  delinqueut  cauuol  be  found  to  p;iy  the  tine  and 
the  fees,  the  sheriff  must  arrest  the  diliiuiueiit,  and  detain 
him  in  custody  until  he  pays  the  Siime,  aa  upon  au  execu- 
tion against  the  persuu,  i»isued  iu  an  action,  out  of  the 
supreme  court ;  ami  he  is  entitled  to  like  fees  thereupon. 

§  S897.  The  sheriff  must  return  tlie  w.irrant,  wllh  his 
proceedings  tliereuiion,  at  the  term  of  the  court ;  or,  where 
the  tine  waa  imposed,  in  any  euuuty  e.\cept  Xew  York,  by 
the.suprenie  court,  Ihe  circuit  court,  the  court  of  oyer  and 
terminer,  or  t!ie  court  of  seHsions,  at  the  term  of  tlie  county 
court ;  held  next  after  the  expirnlictn  of  sixty  davH  from  the 
receipt  thereof.  If  he  fiuls  so  to  do,  the  district-attorney 
must  take  the  siiine  proceedinfr.s  to  ei  mpet  a  return,  as  may 
be  taken  by  a  Jud>;:meul  creditor,  where  a  sheriff  omits  to 
return  an  execuliou,  issued  out  of  the  supreme  court. 

§  SS98.  Where  it  apjwnrs,  hy  the  return,  tliat  a  flue 
remains  uncollected,  and  it  does  in.t  appeur  that  the  sheriff 
has  Ihe  dcliuquent  iu  custody,  the  distriet^tionny  must,  if 
he  luis  grKMi  reason  to  lielicve  that  Ilie  .sheriff  nii^ht,  with 
due  diligence,  have  colleeled  tlie  fiiiCj  or  atrented  and  de- 
tained the  <lelinfpieiit,  conuncnce  an  action  against  the 
sherifT,  in  the  name  of  the  people.  Otherwise  he  must  di- 
rect the  clerk  to  issue  a  new  warrant,  or  to  incluile  the  flue 
in  the  fichedule  annexed  to  the  next  warrant,  to  he  t.s-sued 
by  him.  A  new  warrant  niny,  from  time  to  time,  he  issned, 
or  the  fine  may  be  inelurted  in  the  schedule  annexed  to  a 
pubsequent  warrant,  until  it  is  cotletted. 

§  8S99.  Wliere  the  clerk,  issues  a  warrant,  as  prescribed 
in  Ihia  title,  he  iuui9t  include  in  the  schedule  thereto  an- 
nexed, the  iiiiiiie  of  each  person  who  has  been  flued,  prior 
to  iheiRsiung  thereof,  and  whose  fine  remaius  theu  wholly 
or  partly  luipaid,  and  not  remitted  by  the  court. 

§  2300.  An  action  may  he  maintained,  in  behalf  of  the  n  ptv.  Pro, 
people,  against  a  sheritT,  to  whom  a  warrant  is  directed  and  227. 
delivered,  as  prescribed  in  this  title,  to  recover  damages  for 
any  orai.'-sion  of  duty  with  rrspent  to  the  same,  in  a  case 
where  a  judgment  creditor  might  maintain  an  action 
against  a  sheriff,  to  whom  an  execution  issued  out  of  the 
supreme  court  is  directed  and  delivered.  In  such  an  action, 
the  people  are  entitled  to  recover  the  same  daniuges,  which 
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a  judgnient  creditor  would  be  entitled  to  recover,  if 
order  imposing  the  fine  was  a  jiidgmeut  of  the  supre: 
court. 

§  S301.  This  title  does  not  apply  to  a  case,  wbi 
special  provision  for  tlie  collection  of  a  fine  is  otherw 
made  by  law. 

TITLE  V. 
l*roee«ding»  to  diteoDer  (he  death  of  a  tenant  for  life. 

(  >309.  Petition  for  prodaction  of 

V'liarit  for  life. 
^nu  ConteulH  uf  pvlition. 
HSCH.  bervlco  of    pciition   and 

notice . 
»iOB.  Proceei'.lnp!  upon  prewn- 

tution  orp*titi<>n. 
2906.  Service  <if  order  ;  powers, 

etc.,  of  referee. 


1807.  H&beaErorpDB. 

9906.  Report  of  referee , 

8300.  Dl'inlssal  of  petition  wli<?u 
order  compiled  with. 

gaiO.  Whidn  lire-t<'niiiit  (Iflemrrt 
deiid,  and  iwtltloner  let 
into  poppegalon. 


f  S^ll.  Comminfion  to  tie  Ikruo 

if  llfe-len&nt  in  witboat 

the  State. 
£812.  General    proviiiioiie     re- 

Bnecting   the    commiii- 

ilun 
KS13.  Pet  lioiier  to  give  Doti 

of  il»  tiecctioD. 
aiK.  Exeeation  thereof. 
2)1.1.  Proceedlni?*  on  retnm  i 

commUuoo . 
J."510.  Costs. 
5317.  Property  ;  when  rvstoreflr 
2818.  Itcmedy  of  pcmoD  evicted 

for  priillt«,  cti-'. 
2811).  Order  iiol   coticlnRire 

ejcctraent. 
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§  2302.  A  person  entiilyd  to  cluiin  real  property,  aft< 
tbu  dt'atli  of  uuolhcr  who  has  a  prior  e.nUile  lliereia,  may, 
not  nftcncr  tlmti  once  in  cBt:h  caleiuiarycar,  apply  by  peti- 
tion to  the  fluprcnje  coiirl,  at  a  s])t'L-ial  lerni  thereof,  hflfi 
within  the  jiiditia!  di.stricl,  wherein  (he  proiHTly,  or  a  part 
thereof,  is  situiiU'd,  for  un  order,  directing  the  produetion 
of  the  teuaiit  for  life,  as  prrserihi  d  in  tlii*  lille  by  a  jH>rsoD, 
imined  in  llio  petition,  Hfrain.sl  whcim  an  netion  of  ejeetment 
to  rerovi-r  the  real  proitcrty  ran  liR  mHiiiiHiiied,  if  the  ten- 
ant for  life  is  deid  ;  or,  where  Ihere  is  no  such  person,  by 
the  giinrdlfin,  Im.'^liiind,  frii-iee,  «)r  other  person,  who  ha.s, 
or  w  etUitled  to,  tlio  ciLslixly  of  the  person  of  the  tenant  for 
]ife,  or  the  car«  of  hi.s  estate, 

^2303.  The  [x-iitinn  niusi  he  in  writing,  and  verifltid 
by  the  atlkhivit  of  tl:e  petitioner,  to  the  effect,  that  the  mat- 
ters of  fuf't  therein  set  forth  are  true.      It  must  contain  : 

1.  A  descriiitlnn  of  the  real  prr)pi<rty.  and  a  statement  of 
the  petitione.'.s  interest  therein,  and  of  ."-iieh  other  facts  as 
show  that  the  cam  is  withiu  the  provisions  of  the  last  sec- 
tion. 

2.  An  averment  that  the  petitioner  believM  that  the  per- 
son, npon  whose  life  the  prior  estate  depends,  is  dead  to 
gelluT  wiih  a  statement  of  the  grounds  upon  which  the 
petitioner's  belief  is  founded. 

^  8304.  A  copy  of  the  prliiion  including  the  afBdavii. 
together  \\ilh  notice  of  lliu  time  and  place  at  which  the 
f)elitioii  will  be  pres.-uti^d,  must  be  iiersonally  served,  if 
least  fourteen  davs  bjfore  its  presentation,  upon  the  per- 
son required,  by  the  prayer  thereof,  to  produce  the  teiuuit 
tor  Uf  e, 
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g  8305.  Upon  the  pre8ent4ition  of  the  petition  and 
affidavit,  with  tUie  proof,  by  affidavit,  of  service  of  a  copy 
thereof  and  of  the  uoiice,  if  sufficient  cause  to  the  contrary 
is  not  8hi)wn  liy  the  adverse  p:irty,  the  court  iiiu8t  either 
issue  a  commission,  aa  presfribt- d  in  the  foliowiiigr  Feietions 
of  this  title ;  or  make  an  order,  directing  the  iiclverse  party, 
at  a  time  and  place  therein  specified,  hefore  the  court,  or'a 
referee  therein  desiguntiHi,  to  produce  die  jierson  upon 
whose  life  the  prior  esiute  depends,  or,  in  deluult  thereof, 
to  prove  thill  he  is  living. 

§  230S^  Where  an  order,  requiring  the  production  of 
the  teuant  fur  life,  or  proof  that  he  is  livinif,  is  made  aa  pre- 
scribi-d  in  I  he  lust  seel  ion,  a  certified  copy  thereof  must  be 
served,  at  least  fourteen  days  before  the  time  therein  speci- 
fied, upon  t  lie  person  rei)uired  to  make  tlie  proihiction  or 
proof ,  or  upon  tiis  attorney.  Upon  presentation  of  proof 
of  service,  by  aHidavit.  ihe  court  or  iho  referee,  mu-Hl,  at 
the  time  and  jilaee  speeilied  iu  the  order,  or  at  the  lime  and 
place  to  whirli  the  hearing  miiy  l>e  udjoumed,  hear  the  alle- 
i:alioTi8  niul  pn;ofs  of  tlie  par.ics,  respecting  the  identity  of 
any  persun  produced,  with  the  person  whose  death  is  in 
question;  or,  if  tlie  laticr  person  is  not  produced,  respect- 
ing the  reasons  for  tlie  faihu-e  to  pro<iuce  him,  and  whether 
he  is  living.  Where  a  rtfeice  is  appointed,  he  ha-s  the  same 
povers,  and  in  entiilwl  to  the  saaie  eonipcnsaiion,  usi  a 
referee  appointed  for  the  trial  of  an  issue  iu  tiii  action. 

g  2307.  Tf  it  appenra,  by  iiffldnvit.  to  the  BBttsfnction  of 
the  court,  that  the  person  re<.|uired  to  he  produced  is  im- 
prisoned within  the  Stntc,  f<ir  any  cause,  except  upon  a 
sentence  fur  a  felimy,  or  in  kept  or  deiaimd,  within  the 
8t!ite.  by  any  person,  the  court  may,  either  before  or  after 
mnldng  the  order  for  production,  "issue  a  writ  of  habean 
corpus  to  bring  hira  hefore  it,  or  before  the  referee,  as  the 
case  rcfpiires.  The  writ  must  be  served  and  executed,  and 
ditiobrHlienee  thereto  may  be  pimishcd,  as  where  a  writ  of 
habeas  corpus  i&  issued,  to  inquire  into  the  caum  of  the 
detenlioti  oi"  a  prisoner, 

§  S308.  The  referee  must  deliver  hia  report  to  the  peti- 
tioner, or  file  it  with  the  dork  withiTi  ten  days  after  the 
cHsti  is  closed.  He  must  state  ihereiii,  whether  any  person 
w:i8  or  was  not  proiluced  hefore  hlni,  as  being  the  person 
whose  death  is  in  question.  He  must  append  thereto,  in 
the  fnnii  of  depoHitious,  the  proofs,  if  any,  rei!pecting  the 
identity  of  any  person  so  produced,  with  the  person  whose 
death  ts  in  question  ;  or,  if  no  one  is  so  produced,  upon  the 
question  whether  the  laiter  person  is  living.  He  must 
also  state,  to  his  report,  his  coneluisiou.s  upnii  the  questions 
<!ontrovertcd  before  him, 

§  8309,  If  it  appears,  to  the  satisfaction  of  the  court, 
upon  the  referees  report  nnd  the  proofs  thereto  appended  ; 
or,  where  a  referee  i»  not  appointed,  upon  the  Bllegatious 
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and  proofs  of  the  parties  tpfore  (he  court ;  (hat  the  party, 
required  to  prmtiice  the  leuant  for  life,  or  to  prove  liiB  es- 
islerice,  liiia  fully  com|)li»-il  wiili  the  order,  the  court  must 
make  an  order  disinistiiiij;  tlio  pel  it  ion,  and  requiring  the 
petidouer  to  pay  tlte  costs  of  the  proL-uediiigs. 

§  2310.  If  it  apppars,  from  the  referee's  report,  or  upon 
the  hciiring  bcfiin?  Itie  courl,  that  the  iicreon,  uptjn  whoso 
life  the  prior  c-tiite  depenils,  was  not  produced  ;  and  if  the 
parly  reijulrwl  to  proiluc*  liiin,  or  to  prove  his  existence, 
has  not  provfd,  to  the  satisluttiun  of  the  court,  that  he  w 
living :  a  tinal  order  must  lie  made,  di'ctaring  that  he  is 
presumed  io  he  dead,  for  the  pnrfxise  of  the  proceedings, 
and  direrting  that  tlie  putilioner  be  forthwith  let  into  pos- 
.session  of  the  real  property,  us  if  that  pcraon  waa  actually 
dead. 

§  2311.  If,  before  or  at  the  time  of  (he  presentation  of 
the  referee's  report  to  Ihr;  court,  ur,  where  a  referee  ia  not 
appoiQled,at  anytime  before  the  linai  order  is  made,  the 
party,  upon  whom  the  petition  and  notice  are  served,  pre- 
sents to  tlie  court  pre.siirnptive  priwf,  by  affidavit,  that  the 
person,  whose  death  is  in  question,  is,  or  lately  was  St  a 
place  certain,  williont  the  Stiite,  the  court  must  make  an 
order,  requiring  the  petitioner  to  take  out  a  commission, 
directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  citlier  de^i.^rnated  in  the  order,  or  to  be  appoint«i 
upon  a  suhsernieot  application  for  the  comraissiou,  for  the 
purpose  of  ohtaiuiiig  a  view  of  the  person,  whose  death  is 
in  question,  and  of  taking  Hueh  testimony,  resipeotiug  his 
identity,  as  the  parlies  produce.  The  order  must  also 
direct  that  the  proceeding  nnon  the  petition  be  stayed, 
until  the  return  of  the  coramis.si*«i ;  sind  thai  the  petition 
be  dismissed  wjih  costs,  unless  the  pclitioner  takes  out  the 
c.ommis.sion ,  within  a  time  s|>eeilJed  in  the  order,  and 
diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

§  2318.  It  is  not  nece^ary,  unles.s  the  court  specially 
80  direels,  thiit  (he  wellnesses  lo  he  esaniined  shyiild  be 
nameil  in  liie  comirii.ssiun,  or  thai  interrogatories  should  be 
annexed  thereto.  The  comiiiission  must  be  executed  and 
returned,  and  the  deposition  lakeu  must  be  filed  and  used, 
as  prescribed  for  those  purposes  in  article  second  of  title 
third  of  chapter  ninth  of  this  act,  except  as  otberwiae 
specially  prescribed  in  this  title. 

g  2313.  The  petitioner  must  give  to  the  adverse  party, 
or  his  attorney,  written  notice  of  the  lime  when,  and  the 
place  where,  the  commissioner  or  commissioners  will  at- 
tend, for  the  purpose  of  eiecnting  the  commission,  as 
follows : 

1.  If  the  place,  where  the  commission  is  to  Iw  executed, 
is  within  Ihe  Utnted  States,  or  the  dominion  of  Canada,  be 
must  give  at  least  two  months'  notice. 

2.  If  it  h  within  either  of  the  West  lutjia  islands,  he  must 
^ve  at  least  three  mouths'  notice, 
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3.  In  every  other  cose,  he  must  give  at  leaat  four  months' 
notice. 

Notice  may  be  given,  as  required  by  this  section,  by 
Bcrviufj  it,  as  prescrited  in  this  act  for  tlie  service  of  a  paper 
upou  an  atloriK-y,  iu  aa  aciioa  in  tlic  suprcuio  court. 

§  S314.  Tlir:  commisaioucr  or  commisaioiierH  possefw  the 
same  powers,  and  nui-jt  proceed  in  llie  same  manner,  us  s 
referee,  appoiuled  by  an  order  requiring  tlie  production  of 
ihe  tenant  for  life,  or  proof  of  Ills  fxiHteiiee;  except  that 
tliey  cannot  proL-eed,  unless  a  person  is  produced  before 
them,  B.S  heing  the  person  wiiose  death  is  in  question.  The 
return  to  the  commission  must  expressly  state  wlietlierany 
person  was  or  wa«  not  so  produced.  The  testimony,  re- 
specting the  identity  of  a  person  so  produced,  muBf  be 
taken,  unless  otiicrwise  speeiiilly  directed  by  tlie  court,  as 
prescribed  iu  chapter  niutli  of  this  act,  for  talting  the  de- 
positition  of  a  witness  upon  oral  interrogatories  ;  except 
that  it  is  not  necessary  to  give  auy  other  notice  of  tlie  time 
and  place  of  examiuulion,  than  that,  prescribed  in  the  last 
section. 

§  83 IS.  Upon  the  return  of  the  commission,  the  pro- 
ceedings are  the  same  as  upou  the  report  of  a  referee,  as 
prescribid  in  aectiotia  two  thousand  three  hundred  and 
nine  luid  two  thuuHaiid  three  hundred  and  ten  of  this  act  ; 
but  tlie  court  may,  in  its  di.scretion,  receive  additional 
proofs  from  either  party. 

§  2316,  Wlierc  costs  of  a  special  proceeding,  taken  as 
prescribed  in  this  title,  are  awarded,  they  mu.st  be  fixed  by 
the  court  at  a  gross  sum,  not  exceeding  fifty  dollars,  in 
addition  to  dislHirsements.  Where  provision  is  not 
wpecially  made  iu  this  title  for  the  award  of  costs,  they  may 
be  d<inied,  or  awarded  to  or  against  either  party,  as  juntice 
requires 

g  S3 17,,  The  possession  of  real  property,  which  haa 
been  awarded  to  the  petitioner,  iis  prescribed"  in  thi.i  title, 
upon  the  presumption  of  the  death  of  the  persoi.,  upon 
whoso  life  the  prior  estate  depends,  must  be  restored,  by 
the  order  of  the  court,  to  the  person  evicted,  or  to  !iis  heirs 
or  legal  reprewntaiives,  upon  (lie  petition  of  the  latter,  and 
proof,  to  the  siitisfaction  of  the  court,  that  tJie  person  pre- 
sumed to  lie  dead  is  living.  The  proceedings  upon  Buch 
an  application  are  the  same,  as  prescribed  in  this  title, 
tipon  the  application  of  tlie  person  to  whom  possession  is 
awarded . 

S'SSIB.  A  person  evicted,  as  pnscrihed  in  this  title, 
may.  if  the  presumption,  upon  which  he  is  evicted,  ia  erro- 
neous, maintain  an  action  against  the  person  who  has  occu- 
pied the  property,  or  his  executor  or  administrator,  to  re- 
cover the  rents  and  profits  of  the  property,  during  the 
occupiation,  while  the  person,  upon  whose  life  the  prior 
estate  deijends,  is  or  was  living. 

§  eS19,  A  final  order,  made  as  prescribed  iu  iVvva  V\Wt, 
awarding  in  the  p:  titioner  the  possession  ot  reaX  pTOV«^^» 
is  presumptjtc  t'wdi  in  an  action  o\  e^ecvvs«nX,, 
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tirought  agiiinst  liini  bv  the  person  evjcteil,  or  in  an  aclloa 
broughl.  iJ9  prescribed  iu  tlip  luMt  srcticm,  of  Ihe  life  or 
death  of  tlie  pers^on  upun  whose  life  iLie  prior  estate  de- 
peuda. 

TITLE  TI. 

Proceedings  for  Ihe  appointment  of  a  eommittee  of  the  per- 
ton,  anil  of  the  property,  of  a  lunatic,  idiot,  o-r  habit- 
ual drunkard;  general  poirera  and  duties  of  tfie  eom- 
mittee. 


%  2334.  Procu«dirKe  npon  trial  byj 

jury  ill  conn  1 

S33S.  Suiijun  nf  inquir)'inca8M| 

o(  Intiacy. 
S830.  Proieidln;L'i" upon  vf r 

or    rulurn    ot    cou 

Hion. 
assy.  Security  to  bo  given 

cumiiiltti'v. 
2S:{8  Comt>eiisauoii  of  con 

ti!e. 
2339.  CummJttce  o'-ijor  conll 

of  cnuit ;   Uiuitstion  ' 

powers. 
S!340.  Comrultlce     of     property 

mu>  uaiutttin  itctiuni, 

etc. 
£341.  Id.;  to  flic  liiveatorj  nod 

acci'irat. 
2342.  Id.;  ni.  >•  be  cooipvllnl  I 

i.le  (lie  xan.e  o>'  leixle. 

an  aadiUonsI  acvouuti 

eif 
SJ43.  rroi/erry,  when  to  bo 

ftoreu. 
3314.  Id  ,  dispoBltiou  !u  cs«c  oCl 

death. 


J  8330.  Jurisdiction  ;    coDCairent 

inrie'ictlon. 
8881.  Du  yof coartliaving jodfl- 

dfCifon. 
832S.  Cammictce    ma;    be    ap- 

liointi  d. 
8833.  Ap^ji'ealioH  for   comnilt- 

f<!e  ;   by  whoin  matlt?. 
3394.  Duly  of  coituin  ofliccri)  to 

apiiiy. 
S38S.  Contentei.ctc  ,of  pfltttiini; 

procet'diugB  upon   pra- 

MDtat!  Ill  thereof. 
8336.  Wticn  faniKn  t-  mmitCco 

may  be  appointed. 
8827.  Order  for  lomuiiKeluo,  or 

f.rtrjalliv  jiry  incocrt. 
raSS.  ContrnlM  of  coiniaiBsiun. 
S3S9.  CommiBsionrrii      to      bo 

sworn  ;  vacancies,  how 

fliled. 
3880.  Jury  to  be  procured.   Pro- 

CcedingD  thereupon . 
2331.  Proccedinga     upon     Jhc 

licariiig. 
2382-  Heliiru  of  inqnleltion  ami 

commisMtiu 
8333.  Expcufltse  of  comnili^lon . 

§  S3S0.  The  jurisflietton  of  the  suprfine  court  cxtendu 
to  tlie  (^u.ilcHly  of  llie  person  nnd  tlie  ctire  of  tlie  i>rc#perty»( 
of  a  pert  on  iiicutiipeleiil  lo  tu;iii:ifro  llitu-elf  or  his  affairs,] 
in  coMenuence  of  liiiiiicy,  idiocy,  or  liiibiiusd  driiiiken-i 
ness.  Wlicre  a  supi-rior  city  coutt,  or  a  couuty  court, 
holh,  have  juri-dietiun  of  those  matters,  coQcurrent  •with 
that  of  tilt"  Bupreine  court,  the  jtirisdiciion  of  the  court  fir 
exercisiog  il,  as  prescribed  in  Ibis  title,  in  exclusive  of  that] 
of  the  others,  -with  respect  to  nny  mutter  wiiliiu  its  jurisdic^ 
tioa,  for  which  provision  is  msiLlt'  in  tliia  title. 

§   83131.    The  Court  exercising    jurisdiction   over   tbt 
properly  of  either  of  the  Jiicoiupctent  persons   spccid  d  ii 
the  la^t  settiuu,  iiiu>t  preserve  his  property  from  waste 
destruction  ;   uiid    out  of  ilic  proceeds  thereof    mugt  pro-' 
Tide  for  the  payment  of  bia  debU,  and  for  tlie  safe  keepiuj 
and  mainlenunee,  imil  the  education,  when  required,  of  tlie_ 
incoiuix-tent  person  aud  lii.=t  family. 

^  23S8.  The  juri.s<liutic>n,  specif  ed  in  the  la^t  two  ne 
lioBS,  niii.st  be  e.xercised  hy  tnean:!  of  a  commitUe  of 
pension,  or  a  cotiitiiittee  of  the  proi)erly,  or  of  a  pailicij 
portion  of  the   properly,  of  the  incmpc'ent  ixjrson, 
pointed  as  prescribed  in  tins  title     The  committee  of 
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person  and  the  coiiimitiee  of  the  property  may  be  the  same 
Ladividuiil,  or  dilliiVDt  individuals,  iu  Ihu  dLstrtiioJi  of  the 

tcourt. 

W^  g  l!ii23.  An  application  for  the  appointment  of  *iuch  a 

■committee  must  be  made  by  petition,  which  miiy  be  pie- 
fceiited  by  any  person.  Where  the  application  is  umde  to 
gihe  Buprunio  court,  the  jictllion  must  be  presented  at  a  «pe- 
cial  term,  held  within  the  judieial  district  m  Lire  the  per- 
son alleged  to  be  incuinpcttiit  resides;  or,  if  he  ia  not  a 
resident  of  the  folate,  or  the  place  of  bis  residenre  cannot 
be  ascertained,  where  so.iie  of  liis  propeity  is  situated. 
§  8324.  Where  tlie  ineompetent  person  has  property, 
hieli  niny  be  endiingered  io  cou.>H'(iueiice  of  hia  incom- 
petency, and  no  relative  or  other  pen-on  applies  for  the  ap- 
lointnient  of  a  coninutlee  of  his  property,  the  oversier  or 
8i)|veniJt''ndent  of  Ihepourof  thelciwu,  district,  county,  or 
city,  in  which  he  resides,  nr, -nhere there  is  no  euch  officer, 
the  ollirer  or  offleers  pcrfurtniiig  cories^-ondiag  functions 
uuder  another  oflieial  title,  must  apply  to  tue  proper  court, 
for  the  appointment  of  euch  a  committee  The  expenses 
of  conducting  the  ])roecediugs  thereupon  must  be  audited 
and  allowed,  in  the  same  muimer  as  oilier  olflcial  expenaes 
of  those  offleers  are  audited  and  allowed. 

§  2325'  lAvi'd  1891.]  Tho  pif.tion  muBt  be  inwriting, 

and  veritie>.l  by  thd  affidavit  of  the  petitioner,  oi  htH  altor- 

■jiey,  to  the  eCei^t  thai  the  matterB  of  faiit  therein  Btateil  are 

■true.    It  rnuot  be  accompanied  with  proof,  by  affidavit,  that 

"^tlie  cft^o  is  one  of  those  specilied  in  this  title.     It  mnsl  set 

forth  the  niui  ey  and  residcucos  of  the  hnsbnod  oi  wife,  if 

any,  and  of  the  next  of  kin  and  heirs  of  lh«  person  alleged 

to  be  ineompetent:  an  far  aii  tiie  same  are  known  to  the 

petitiont  r,  or  cau,  with  rpasonablo  diligence,  he  ascertained 

»l>y  him,  nnd  bIbd  the  probable  T.iiue  of  the  property  poB- 
seBHed  and  owned  by  the  alleged  iuroiupetent  pprson,  and 
■what  property  has  been  conveyed  during  sriid aliened  incom- 
petemy  ami  to  who-n,  and  its  valne  niuT  whut  consideration 
was  piid  fi>r  it,  if  any,  rr  wafl  agreed  to  be  j  reid.  The  court 
junat,  uidess  Biitfloieut  rtasoiis  for  dispenBing  therewith  are 
Bet  forth  in  the  p<-tition  or  accompanying  affidavit,  refjuire 
notice  of  the  presentation  of  the  pt-titinn  to  I'e  pivi  n  to  the 
husband  or  wile,  if  anv,  or  to  one  or  more  relntivea  of  the 
person  alleged  to  lie  ineompetent,  or  to  an  oftio<  r  specified 
in  the  lust  881  timi.  Wiii-n  notice  is  required,  i t  m ay  be  given 
in  any  nmnuer  which  the  oonrt  deems  proper;  and  for  that 
purpose,  the  henriug  maybe  adjonrned  to  a  STibsequent  day, 
or  to  another  term  at  which  the  petition  might  have  bean 
presented, 

§  2326-  Wliere  the  person,  alleged  to  be  incompetent, 
reiidex  witjior.t  the  State,  and  within  the  Unitfd  Statew,  and 
a  committen  or  guardian  of  bin  ]>ri"perty  has  been  dniy  ap- 
pointed, puraiiniit  to  the  Ibwb  of  the  state  or  terii  ory  where 
he  resides,  thu  cnnrt  iiiay,  in  its  discreiion,  mi<kenn  order, 
appoiulin.,' the  foieipa  coriiniitlee,  or  foreign  guardian,  th.9 
coinmittee  of  (til.  or  of  a  partionliir  pnttion,  of  l\\ft  \>i o\iWtV'3 
of  the  incompetent  person,  vvirhin  the  Sbvte,  \\vott\>\»  s-viwv^ 
snoh  se  uritr  for  the  discLnrge  at  L-a  Uwst,  b-h  tVie  co"'^^^• 
thiutipr  per. 
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§  2327-  [Am'd  J891.1  Unless  an  order  is  made  as  pie- 
scribeil  iu  tfati  Inst  section,  if  it  prpsniuptively  appears,  to  th« 
•iiliiifactiou  cf  the  c>mH  from  the  petition  aad  th«  proofe 
accompanying  ittLAttbe  case  is  one  of  those  specified  in 
this  tiile,  Bud  that  a  committee  ou(;bt,  in  the  exeroiae  of  a 
■onnd  discretion,  to  be  appointed,  the  court  must  make  an 
order  dire<-ting  either. 

1.  TUttt  a  comiuission  isi^ne,  ns  preseribed  iu  the  next  sec- 
tion to  one  or  more  fit  personB  deKi(;Datetl  in  the  order,  or 

2.  That  thoqnestii'na  of  iuct  arising  upon  the  coDipetenc; 
of  the  person,  with  respect  to  whom  tbe  petition  pmys  for 
the  appointment  of  a  committee,  be  tried  by  a  jury  at  a  trial 
term  of  the  court;  or,  if  the  petition  was  presented  to  the 
enprt^me  court  at  a  term  of  the  circuit  court  for  a  county 
specified  in  tbe  order. 

3.  Wi'en  it  sntiKfactorily  appears  from  tbe  petition  and 
accompanying  affidavits  that  any  person  or  persona  baring 
acqnirpd  from  the  alleged  incompetent  person,  real  or  per- 
sonal pioperly  during  the  time  (f  such  alleged  incompe- 
tency witbout  aduqtiAte  consideration,  the  conrt  may  issue 
an  order,  wiih  or  without  secnrily  restraining  sucb  person 
or  persons  from  selling,  assi^jning,  disponing  of  or  inonm- 
benng  snid  property,  or  confrSKiig  judgmtnt  which  shall 
become  a  lien  upon  said  property,  during  the  pendo.niy  of 
the  proceeding  for  tbe  appoLntment  of  a  committee,  and  said 
order  may  in  the  discretion  of  the  conrt  be  continued  for 
ten  d'ys  nf  ten  he  appointment  of  snch  committee.  Koticeof 
the  execution  of  the  comroissiou  shall  be  given  to  tbe  person 
or  persons  onjointd  in  such  uianner  as  the  conrt  may  direct. 

§  2328-  The  oomniis.sionmustdirect  thecommissionen 
to  cause  the  sheriff  of  a  county,  sp  cifi  d  therein,  to  procure 
a  jury;  and  thtit  they  inquire,  by  the  jury,  into  t  e  matters 
set  forth  in  the  petition;  and  also  into  the  Talne  of  the  real 
and  pers'niil  proper' y  of  the  person  alleged  to  be  incompe- 
tent, ar.d  the  amount  of  bis  income.  It  may  contiiiu  aucb 
other  dire<  tiouB,  with  respect  to  tbe  subjects  of  inquiry,  or 
the  manner  of  eiecaUng  tbe  commission,  as  tbe  court  direct-t 
to  be  inserted  therein. 

§  2329.  Each  commiaaioncr,  before  entering  upon  the 
execution  of  his  duties,  must  substribc  and  take,  before 
one  of  the  oflktrs  Bpecified  in  stetion  eislit  hundrwl  and 
forty -two  of  this  act,  Htid  file  with  the  clerk,  an  oath,  faiths, 
fully.  hcinLsilv,  and  impuriiiilly  to  dischiirge  the  trust  coi 
milted  to  him".  If  a  commi.ssioner  becomes  jneompetei  _ 
or  neglects  or  refuses  to  8er\'e,  or  removes  from  the  Stale, 
the  court  may  remove  him.  The  court  may,  from  time 
to  time,  fill  any  vacancy  created  by  death,  remorval, 
resignation. 

g  2330.  The  commissioners,   or  a  majority  of  fhi 
must  immediately  issue  a  precept  to  the  siicriff,  desipna 
in  the  commission,  requiring  him  to  notify,  not  less  thi 
twelve  D'T  more   than    twenty-four  indifferi/nt  perso 
qualititd  to  Rtrve.  and  not  exempt  from  8e^^^np,  m  t 
jurors  iu  the  same  court,  to  appear  before  the  commission- 
ers, at  a  specified  time  and  place,  -nilhin  the  county^   *- 
make  Inquiry,  as  commanded  >)^  V\»«  oamtnia^jm. 


M 


12881-2884  COMMITTEE  OP  INCOMPETENT.     197 


sheriff  must  notif  j  the  jurtirs  accordingly  ;  and  must  re- 
turn tlit.'  precept,  and  tlie  names  of  tlie  ix-rsons  iioliflecl.  to 
tUe  commissioaerst,  at  the  time  and  place  Kpeeifii^d  in  the 
precept.  The  commissioner'*,  or  a  majorilv  of  tht'iu,  must 
determine  a  challeage  niHile  to  a  juror,  t'pon  the  faiJure 
to  attend,  of  a  person  who  has  been  duly  notified,  hits  at- 
teadaiii-e  luay  lie  coniiwlk-d  ;  and  he  may  be  punished  by 
the  court  for  a  conlempt,  as  where  a  juror,  duly  notified, 
fails  to  ntteiid  at  a  drcuit  eourt,  or  a  trial  term  of  tbe 
court.  The  commissioners  may  requirn  the  sherilT  to  cause 
a  tafesnijin  to  artcnd,  in  place  of  ii  juror  notified,  and  not 
attendin.ir.  or  who  is  exeused  or  discharged  ,  or  they  may 
adjourn  the  procw^dinfrs,  for  tlie  purpose  of  punlHliing  the 
defaidtinjT  ^uror,  or  comiielliri^r  hi.s  attendancp.  But  it  is 
not  necessary  to  cause  uny  tulesmau  to  attend,  if  jit  least 
twelve  of  the  persona,  noiificd  by  the  sheriff,  appear  and 
are  sworn. 

P  2331.  All  the  commissioners  muat  attend  and  preside 
at  the  hearing  ;  iiiid  they  or  it  niiijority  of  them,  have,  with 
respect  to  the  iiroeccditigs  upon  the  lieurinjj,  all  the  power 
ana  authority  of  a  judge  of  the  court,  holding  a  trial  term, 
subject  10  the  directions  contained  in  the.  comrnission. 
Eiihcr  of  the  commissioners  rauy  administer  the  usual  oath 
to  the  jurors.  At  least  twelve  jurors  must  concur  in  a  flnd- 
ing.  if  twelve  do  not  concur,  the  jurors  must  report  their 
disagreement  to  the  commistiionern,  who  must  (hereupon 
diftcharge  them,  and  issue  a  new  precept  to  the  -sherUT,  to 
procure  another  jury. 

S  233S.  The  inquisition  nuist  lie  signed  by  the  jurors 
concurring  therein,  and  by  Ihe  comiiiis.sion('rN,  oramiijority 
of  them,  andnnnexed  to  the  commissioo.  The  commission 
and  incjuisifion  must  be  returned  by  the  eommissiouera, 
and  filed  with  tho  clerk. 

Si  S333.  The  commissioners  are  entitled  to  such  com pen- 
Baiion  for  their  service,'!,  as  the  court  direct.s.  Tho  jurors 
are  ealilh  d  to  the  siime  conifieiisAtioii,  as  jurora  upon  the 
trial  of  an  issue  in  an  action  in  tlio  same  court.  The  peli- 
tioner  nuist  p;iy  the  compensation  of  the  commissioners, 
BhcrilT,  and  jurors. 

§  S334,  Where  an  order  is  made,  directing  the  trial, 
by  a  jury,  at  a  trial  term  or  at  ii  circuit  court,  of  Uie  ques- 
tions of  fad,  arising  upon  the  competency  of  the  person, 
.-with  respect  1o  whom  the  pefitioii  prays  for  the  appoint- 
inent  of  a  eommittee,  the  order  must  stale,  distinctly  and 
plainly,  the  questions  of  fact  to  be  trierl  ;  which  may  be 
Bettleu  as  where  an  order  for  a  similar  trial  ia  made  ia  an 
action.  The  court  may,  in  that  or  in  a,  .subsequent  order, 
direct  that  notice  of  llio  (rial  be  given  to  such  per.'jons,  imd 
in  such  a  manner,  as  it  decTna  proper.  The  tria!  must  be 
reviewed  iu  the  same  manner,  and  with  liise  effect,  and, 
except  as  otherwise  directed  in  the  order,  the  proceedinss 
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thereupon  are,  in  all  rr.sjK'cts,  the  sariip,  as  where  queations 
of  fact  flre  iried,  pureuant  to  an  onk'r  fur  that  purpose. 
The  court  ma^  make?  iiiifuirj,  by  m(?;iii(«  of  a  referfnce  or 
otherwise,  119  it  thinks  projii-r,  wiih  lespret  to  any  matter, 
nut  inv  jlvi'd  in  Ihu  questions  trivd  liy  the  jury,  the  deter- 
iTiinatioii  of  whicli  ia  nfi-t-ssarv  in  tlifi  foiirse  of  the  pro- 
rceiliniijs.  The  '^Kppnsca  of  tlif  trial,  and  of  such  an  in- 
ijuiry,  must  he  paid  by  llie  petitiouer. 

§  S336>  Where  the  petition  allei^ea,  tiiiit  the  person, 
with  respei't  to  wliotn  it  prays  for  the  appointment  of  a 
conimittee.  in  iucninpctt'nt,  l»y  reason  of  luxiuey.  the  inquiry 
witli  iL'spcct  to  liU  (.■(iiuptiU'iicy.  ii[i()u  the  exwiition  of  a 
conimiasion,  or  the  triul  ill  a  circuit  tourt  or  trial  ferni,  aa 
presfrihcd  in  tliiatille,  must  lie  confined  to  tlie  question, 
whelher  he  is  w  ini-oiiipeti'nt,  at  the  time  of  tlie  inquiry  ; 
and  testimony,  resjwcting  any  thinj^  saiii  or  done  by  him, 
or  liis  demeanor  or  Btate  of  mind,  more  than  two  years 
Iwfore  tlie  liivirinsr  or  trial,  shall  rioi  be  received  as  proof  of 
luniiry,  iinlesa  the  court  otherwise  specially  directs,  in  the 
nrder^raiitiiig  tlie  cuinmission  or  directing-  the  irial  by 
jury. 

§  3330.  T-'poii  the  retura  of  the  commission,  with  the 
incjuisition  taken  thereunder,  or  the  rendering  of  the  verdict 
f't  ihe  jury,  itjion  the  questions  submitted  tn  it  by  the  order 
for  a  lri:d"  liy  a  ji'ry,  the  court  niuM  eillier  direct  a  new 
trial  or  hcn.riiig,  or  make  sucli  a  finiil  order  upon  Ihe  p«?ti- 
tian,  fis  justice  retpiires.  Where  a  linol  order  is  made, 
di-^missini;  n  petiiion,  the  court  may.  in  ils  discretion,  award 
in  the  order  a  lixed  sum,  as  costa.  not  exceeding  flfi  v  dollars 
and  disbiir^i'ments.  to  bepfiid  by  the  petitioner  to  the  ad- 
verse pally.  Where  a  committee  of  the  property  is  ap- 
pointed, Ihe  court  must  direct  the  payment  by  him,  out  of 
the  funds  in  his  h:iiids,  of  the  necessary  disbursements  of 
the  petiiioiirr.  and  of  sucli  a  sum.  for  his  costs  and  counsel 
fees,  as  it  thinks  reasonable;  uitd  it  may,  in  its  discretion, 
direct  the  eoniinittee  to  pay  a  sum,  not  exceeding  fifty 
dollars  and  disbursements,  to  the  attorney  for  any  adverse 
party. 

§  2337.  [Am'd  IHST.]  The  iirovisions  of  article  first  of 
title  seventh  and  veclfoii  two  thousand  five  hundred  and 
ninety-flveof  article  fifth  of  tille  second  of  chapter  eight- 
eealh  of  this  act,  respecting  the  security  to  be  given  by  the 
guardian  of  the  pert  on  or  of  the  property  of  an  infant. 
appointed  h_r  a  .sum.'gatc's  court,  apply  lo  n  committee  of 
the  person  "or  of  Ihe  pro]ierty,  appointed  as  pres<!ribed  in 
this  article.  A  cuniniiilec  of  the  property  cannot  enter 
u)>ou  the  execution  of  his  duties,  until  security  is  given  as 
prescribed  by  the  court.  A  committee  of  the  person  cannot 
enter  upon  tho  execution  of  his  duties  until  security  is  given, 
If  required  by  the  court. 

§2388.  [^Iw'd  1890,]  A  committee  of    the  property  is 
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t-iititlert  to  the  same  compensation  as  an  executor  or  admin- 
istrator. But  iu  a  special  case  where  his  services  exceed 
tliose  of  an  exet:ulor  or  afiiniiiistnilor,  Iho  supreme  court 
or  a  superior  city  court  or  a  county  fouri  within  the  county 
mav  allow  him  such  ail  addiiional  couiix'ii.'^alion  for  such 
atlJitioual  services  as  it  doeins  just.  The  compensation  of  a 
committee  of  the  person  uiuKt  be  fixed  by  the  court  and 
paid  hy  the  comuiittee  of  the  property  if  ony,  out  of  the 
funds  in  Ilia  liaiids.  The  addilionid  compensation  author- 
ised i>y  this  section  may  be  allowed  to  the  coiiimillee  upon 
any  judicial  .'ii'ttlemeut  made  I>y  liim.  hihI  ahull  be  for  such 
additiouiil  serrices  up  to  aud  iticluding  sueh  seltkment. 

§2339.  A  coTiuuittee,  either  of  the  person  or  of  the 
property,  is  aubjeet  to  the  direction  and  eoutrol  of  tlie 
court  by  which  h\'  wasappoiiiN!:!,  with  respect  tolheexecu- 
tion  of  hisdmieij;  and  lie  may  be  suspended,  removed,  or 
allow&l  to  resign,  in  tiie  discretion  nf  the  court.  A  vacancy 
created  by  deulti,  reniovnl,  or  resijjrnutiun,  may  be  filled  by 
the  court.  Hut  n  committee  of  the  proixTty  cannot  alien, 
mirtgiLje,  or  o1her-.vi.se  dispose  of,  real  property,  except  to 
lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  tltrcetion  of  the  court,  obtained  upcm  proceed- 
ings taken  for  lb:il  purpose,  as  prescribed  in  title  sevenlh  of 
this  cJiapler. 

^2340,  A  <'(Uii.i.ittee  of  the  property,  appointed  as 
prescribed  m  tbir  line  ni!»y  miiiniain.  in  his  own  name, 
adiling  his  official  litli  any  action  or  BiK'einl  proceeding-, 
which  the  jwrson,  wit.  respect  to  whom  he  is  appointed, 
iiiic;ht  have  nwiiilainec.  if  the  nppointmeut  had  uot  been 
made. 

§  2341.  The  pro'  isions  of  article  second  of  title  seventh 
of  chapter  ei^^hleenth  of  tliis  act,  requiring  the  general 
guardian  of  an  iiifnnl's  property,  appointed  by  asurro^j^ate'a 
court,  to  file,  iu  the  mouth  of  .JanuiU-y  of  each  ye;ir,  an  in- 
ventory, account,  and  Hl!idavif,  nnd  prescribing  ike  form  of 
the  papers  so  to  be  filed,  apply  to  a  committee  of  the 
property,  ap[ioiiiled  iis  ])res<Tibt  d  in  tins  till<".  For  llio 
purpose  of  ninkinfc  lli;il  a|>plie:itton,  the  eornmitiee  is 
dejmed  a  general  guardiun  of  the  property;  the  person, 
■with  respect  to  whom  lie  is  n|ipointcd,  is  deemed  a  ward  ; 
and  the  papers  mu.st  be  tiled  in  (he  otlicc  of  the  clerk  of  the 
court,  by  which  the  committee  was  api)oiiited  ;  or.  if  lis 
was  f)p[ininted  by  llie  supreme  court,  in  the  clerk's  otiicQ 
■where  the  order  (ippjating  him  is  entered. 

8  2342.  In  the  month  of  Februarj'  of  each  year,  the 
presiding  judfTo  of  the  court,  by  wliieli  the  conmiiltee  of 
the  property  \\-ris  appointed  ;  or,  if  ho  \V!ia  appointed  by 
the  supreme  court,  tiie  county  judjixe  of  the  county  where 
the  order  apporntin.ir  him  is  entered;  mu.st  examine,  or 
cause  to  be  exiiniined  under  liis  direction,  all  accounts  and 
inventories  tiled  by  committees  of  the  property,  since  the 
first  day  of  Fehruary  of  the  preceding  year.  If  it  appears, 
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upon  tlip  fxnininalion,  that  a  cnmniitteo,  appointed  a^  pre-J 
Bnribcd  in  ihis  title,  hiis  oniittwito  file  his  nunim)  inventofjl 
or  account,  or  the  oflidftvit  rclatinp  thiTcto,   iia  prescribed' 
in  the  lust  section  ;  or  if  the  judge  is  of   opinion   that  tLe 
interest  of  the  person,  wiih  respett  to  whom  (he  committee 
was  appointed,  reciiiirta  that  he  s.houldl  render  a  more  fullJ 
or  snlisfaitorv    iuveiitorv  or  account;    tlie    judge    must" 
mftke  nn   order,    reiniiriHg^    tiie     committee     to     supply 
the   deficiency,    nnd   also,    in   his    discretion,    personally 
to   pay    the    e'Xt>enKe    of    serving   the   order   upon    bimi 
An  order   so    made    may     l)e    enlercd    and      enforced,] 
and  the  failure    to    oliey  it    mny  be    punished,  as    if   it] 
wa8  made  by  the  conrt,     Where  the   committee  fails  to) 
comply  Willi  the  order  within  thn^e  ninntlis after  it  is  made, 
or,  where  the   judge  has   reason  to  believe,  that  sufScicntl 
cause  exisis  for  tlie  removid  of  Ihe  committee,  the  judge] 
may.  in  his  discretion,  appoint  a  fit  person  special  giiardtna] 
of  the  incompeteal  person,  wilh  respect  to  whom  the  com-, 
niitlee  wa»  appointed,  for  Ihe  purpose  of  filing  a  petition  in 
hia  behalf,  for  the  removal  of  the  committte,  and  prosecut- 
ing the  necessary  proceedinffs  for  llial  ptirpose.     The  com 
mittee  may  be  compelled   in  the  discretion  of  the  court,  to 
pay  personally  the  costs  of  the  proceedings  80  iastituted. 

^2343.  Wliere  a  person,  with  respect  to  wlioui  a  com- 
mitteo  in  appointed,  as  prescribed  in  this  title,  becomes 
comiietent  to  manage  himself  or  his  affiiirs,  the  court  must ' 
make  aa  order,  disfharging  the  committce-of  his  property,! 
or  the  coinuiittee  of  his  peri^on,  or  both    as  the  case  re-j 
quirea  ;  and  requiring  the  former  committee  to  restore  to] 
liim   the  property    remaining  in  the  commiltep's  hanik. 
Thereupon  the  property  must  be  restored  ntcordingly. 

^  S344.  Where  a  person  of  whose  property  a  committee  1 
lias  been  appointed,  as  prescribed  in  this  title,  dies  during 
liis  incompetency,  the  power  or"  the  committee  ceasea  :  and 
Ihe  property  of  the  decedent  must  be  administered  and  dis-^ 
posed  of,  us  if  a  committee  had  nut  been  appointed. 
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TITLE  VIL 
Proceedinrrs  for  the  iHitpontion  of  the  real  ■property  of  an 

infant,  lurmtic,  idiot,  or  habitual  drunkard. 
I  284S.  Action  to  compol  convej' 
Slice. 
3348.  Wlio   luny   malntala    ac 

tion. 
3517.  Jnrtgmtnt  ;  elTect  tliereof. 


pro- 


8314.  Applicntion  (o  (lisixwe  of 
roal  properly  ;  in  what 

2W0.  Id.  ;  by  whom. 

2350.  Onnlcnta  of  putltinn. 

9Xt\.  Bond  or  rommltiuv  of 
liinalie,  etc. 

S?S8.  III.;  of  Kuardian  of  in- 
fant. 

23.53.   Bond  ;  how  procf  cuted. 

2304.  liefeienie  lo  iuqulre  Into 
the  applifotiuii. 


%  23,%S.  Final  ordiT. 
»}56.  Hcpiirt  of  sale,  etc. 
23S7.  Curtain    Bale*,    etc., 

hlbitcil. 
23.W.  Fffcil  of  conTerance,  etc. 
28.10   Proc«(-dfl  i>f  Mile  deemed 

roal  property. 
2880._  InfBUt  deemed  a  ward  of 

court. 
2flBl.  T)li-p(isition  of  proceed*  : 

arcniintini;. 
3382.  Particular  ectatcs  ;   wlien 

iTiclo'Icd  in  sales. 
iSOa.  Id.  :  wlieii    belonging   to 

Infant,  n':. 
aSM.  Debt*  of  infant,  etc,  to  be 

paid  ctiually. 


§  8346.  In  either  of  the  following  case.=,  an  action  may    136 n.t.  lo 
he  maiutained  ugaiufct  an  infant,  or  a  pcrwon  incompefent  to 
niJiiiajifi;  Ills  ulTairs  by  reason  of  lutiiicy,  idiocy,  or  habitual 
clrtmkeuneHs,  lo  procure  a  judi^iiiciit,  directiiiir  a  cotivey- 
aiict;  of  real  property,  or  of  ua  inl('R'.--t  in  T^aX  property  : 

1.  Where  tlie  infant  or  incompe'tnl  per.';on  is  seized  or 
posscssL'il  ijf  thp  reiil  property,  or  iiiU  n-st  in  real  property, 
by  way  of  mori'iaae,  or  only  in  trust  for  another. 

2.  WliLTP  ft  valid  roiitrmt  for  th:^;  sale  or  conveyance  of 
the  re.ii  pro|ierty,  or  iufi-rcMt  in  rtal  property,  has  been 
made  ;  but  a  conveyance  tliereof  c-aintot  be  made,  by  reiifon 
of  the  infancy  or  inconipetcncy  of  the  person  in  ■whom  the 
title  is  vested. 

§  8346.  \Am'd  ISbta.]  An  action  may  be  maintained, 
in  a  casi.'  R|u«-i{ied  in  the  lust  seciion,  by  a  person  eutilled  to 
the  convfyaiite  ;  and  also  in  a  case  .specified  in  subdivisioa 
second  of  that  section,  by  the  exocnior  or  adtnluialmtorof 
the  person  who  made  the  contract,  or  of  a  pereon  who  died 
seized  or  possessed  of  the  real  propeity,  or  interest  in  real 
property,  ur  by  an  heir  nr  deviwc  of  cither  of  those  persona, 
to  wlioni  the  real  properly  has  descended,  or  was  devised. 
The  action  may  be  maiiitainDd  liy  the  coininitiee  of  the 
lun.'itic  or  olhe'r  iueouvpeUut  pcrstm  ;  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent 
person,  as  requirtd  by  law,  wliere  an  infant  is  defendant, 
and  the  proceedings  arc  the  same  as  in  a  like  action  against 
an  infant. 

§  S347.  A  iudgment,  directfnji  such  a  conveyance,  shall 
not  be  rendeied,  unlesis  the  court,  afUT  Leiiring  the  parlies, 
is  satisiied  that  the  conveyance  ought  to  be  made.  UiJon 
rendering  final  Judgment  to  thnt  effect,  the  court  has  power 
to  direct  theguurdian  of  Die  itifunt'a  ptojicrty,  or  The  com- 
mittee of  the  property  of  Ibeluniilic  or  other  incompetent 
person,  or  a  special  guardian  uppninted  in  thu  action,  to  ex- 
ecute any  conveyance,  or  to  do  any  other  act,  wliicli  is  nec- 
esuary,  in  order  to  C!»rry  the  judgment  into  effect. 
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AT>b.  K.  §  2348.  [.li<i'(itlS0O,  1893.]  In  either  of  the  followijj 
CJiseM  real  iirojierty,  oru  term  estate  or  other  interest  ia 
propt-rty,  or  nn  incbotite  rifiht  of  dower  m  real  jirope 
belonging  to  an  infant  or  at  orsoninooinieti-ut  to  manage 
bis  aftair.'j  by  re  u<ion  of  lunacy,  Mi  cy  orhabitujil  drunken 
ness.  may  ba  8  1  i,  conveyed,  uiort)»aKod,  roleaKed  or  leustd, 
as  prescribeii  la  the  following  so  tinns  of  this  title: 

1.  Where  the  jierBoniil  piopcr'y,  and  the  income  of  11 
real  property,  nf  the  infant  or  incompetent,  person  are,  l_ 
getb.  r  iuKiifflcient  for  the  payment  of  Lis  debts,  or  for  thi 
mdiotennuce  and  neceasory  edacution  of  bimself  and  bis 
family. 


2.  Wbere  tlis  interests  of  the  infant  or  incompetent  pptson 
reqnire  or  will  be  sulistjintially  prouiotel  by  Bncb  disposi- 
tioa,  on  acronnt  of  the  real  property  or  term,  or  estaie. 
other  intertjHt  in  real  pro|eity  i.eiiig  esinmed  to  waste 
dilftpi  liitinn;  or  lieini;  wholly  unproductive,  or  for  the  pnjj 
pa«e  of  rniaing  funds  to  preseivo  or  vo  i  .  prov«  the  i,biii| 
or  for  0  her  pL-culiar  reasons,  or  on  account  of  other 
liar  oircumBtoncea. 


Dem.  272.        3.  Where  an  action  iright  be  maintained  against  the  infant 
or  incompetent  person,  to  procure  a  ^jiidgunent,    directin 
the  conveyance  of  the  real  property  or  luceiest  in  rfol  pro 
«rty,  as  prescribed  in  sections  twenty-three  htiniirea  i 
forty-five  and  twenty-three  hnndrbd  und  forty-six  of 
act. 


§  2349-  An  application,  in  either  of  the  cases  proscribed 
in  the  last  section,  nmst  bs  maiitj  by  the  petiiion  of  the  gea- 
eral  guHrdiau,  at  the  guardian  of  the  ptouerty  of  the  iuiant; 
or  by  ttie  coinmitii«  ot  the  pn  per^y  of  the  InndLic  or  other 
iaciimp -tent  person;  or  by  ai  y  rKlniive,  or  other  person,  in 
beh.nlf  of  either.  Where  the  application  ia  in  behalf  of  iiU 
infant  <  f  the  ape  of  fonrteeu  yeara  or  upwards,  tlio  iufaut 
must  join  theic-in.  Wher.^  the  application  is  male  to  tL« 
aupreuie  court,  the  petition  must  be  prenented  at  a  term 
held  -within  the  juditiinl  district,  in  which  the  property  or  » 
part  thereof,  in  siinated. 


§  2350-  [Am'dlWS.]  The  petition  mnst  be  verified  in 
Hkeuianner  asaverified  pleartingin  an  action  in  tbexTipretne 
e..-ttrt.  It  must  st-t  fi-rlh  the  pronmls  of  the  applicntion; 
and  in  B  c  se  spei-.fii'il  in  sulidi visions  firt^t  and  second  of 
the  lobt  section  bnt  one,  other  thau  a  case  where  the  applicH- 
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ion  IS  made  fi^r  tbe  Bile  of  aa  nnrtivided  iorerest  of  the  id- 
iiit  or  in  omiielect  person  in  one  or  more  jmrcds  of  land 
ord  'r  to  &¥<!  1  aa  sctiou  of  partiii<^n  ou  tbe  putt  of  bis 
tfUiiDtN,  it  must  also  stute  the  i>articulHr!i  and  value  of  the 
real  nud  persoiittl  vrnjierty,  aud  the  Binovnt  of  the  iiii:on:e 
of  theinfiintor  ineonn^ietpnt  person;  the  diKposition  which 
has  bepn  mud*;  of  hiw  personal  propf-rty,  nud  im  account  of 
the  debrH  or  deiiinrids,  if  iiDy,  exihtiiig  ap;!iiDst  hia  estate. 
In  the  cast)  nViove  specified  where  thfl  applinilion  ia  niodo 
for  the  en  e  of  an  nudiv.ile.l  iuterest  of  the  infant  or  iDCk>ii]- 
petr-nt  persou,  tbe  petition  luust  sIhIu  th  ■  patticulara  and 
Talue  of  the  real  property  ia  respect  to  wLiuh  a  sale  it 
desired. 


I 


I 


'i  2351  ■  [Am'd  1893.]  An  application  to  sell,  mortgaRe, 
or  leiise  re.il  property,  or  an  interest  in  resil  property,  of  a 
lunatic,  iiiiot,  or  h  bitual  drankertl.  onnnot  be  grunted,  un- 
less ft  committee  of  hin  property  h.iH  huen  wppoiutt-d.  tlpon 
euch  aa  applicution,  if  it  ia  madtiby  the  comrui'tep,the  court 
lunat  miike  an  ordor,  directing  hitu  to  file  with  the  clerk  a 
bond,  in  such  a  form,  in  such  an  nmnnnt,  aiid  with  bqcIi 
sureties,  ns  it  directs  couditione  I  for  tbe  faith fnl  discharge 
of  hid  trijst:  for  the  paying  over  and  invtHiiii^  of,  and 
accounting  for,  all  money  received  by  him  in  the  special 
proceeding,  aecordinK  to  the  dixrction  of  any  cnnrt  having 
authority  to  give  directions  in  the  pr'-mises;  and  for  the 
ohscrvfttioe  of  t.e  liir^ctioas  of  the  court,  ia  rehtlion  to  Ihe 
trust.  If  the  application  in  umde  by  iiuy  other  perflttn,  uu 
order  must  be  mudo  th<Teujjon,  rpfpiiriug  the  eomniittie  to 
show  Cause  why  he  iihould  not  file  bwcIi  n  boLd.  If,  ffter 
hearing  the  CO  iiiiiitte-,  the  cmro  is  of  oi  i"ion,  that  tluTe  is 
probable  cauhft  for  grunting  the  ajiplu'ulion,  it  nii'y  maiie  an 
ordtv,  requiring  the  cnminiitoe  to  lUe  such  a  bond;  or,  if 
the  oomuiittee  80  elect-,  or  fnila  to  fila  the  Imnd  aa  directed 
in  the  ordt-r,  it  iniiy  ai'twiiit  a  eiiiinble  person  to  bo  the 
special  gunrdinn  ot  the  incompetent  person,  with  rt-spect  to 
the  procBBiiinRK;  who  must  tljerepnn  fiie  auoh  a  bond. 
Where  an  applieatioa  i«  made  to  release  an  incboate  riRht  of 
dow>  r.  nppli  ai  ion  must  bo  nnide  by  the  husband  oi  the  luna- 
tic, idiot  or  habitual  draukard  nr.d  maybe  made  before  or 
after  n  coutmitt  •«  baa  been  appointed.  The  court  may  ap- 
point thij  huaband  special  gnardiao,  and  lie  must  file  a  bond 
as  herein  provided. 


§2352-  [.'f»t'd  1893.]  Upon  an  application  to  sell,  mort- 
gage or  lease  re*il  property  or  im  interest  in  real  properly  of 
an  infant,  the  court  must  uppoiut  a  suitable  pers'  n  to  bo 
the  special  guardian  of  the  infant  with  rbsptct  to  the  pro- 
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(leedingR,  wbo  most  Uierenpon  file  with  the  olerl 
preHcribeiil  iu  theliu^t  section.  Anj  tmsiO' innazL^ 
ized  liy  the  lan-s  of  tMis  State  to  uct  aa  general  goi 
estate  of  an  infant  without  giving  secnrity  may  be  ai 
sacb  sjitfcial  KH'^rdiia  and  io  Biich  coHe  the  coTirtin  { 
of  appointment  taay  dispense  with  the  giving 
any  such  bonds. 


:  aboil 


§  2353-  Upon  a  breonh  of  the  condition  of  i 
as  prescribed  in  either  of  the  last  two  sections,  ( 
must  dircibt  it  to  be  prosecuted  for  the  benefit  of  tlj 

injured. 

§  2354.  [Am\l  I8i)3  ]  Upon  the  prosentatioi 
petition,  nn.l  the  filing  vf  the  bond,  where  the 
such  a  bond  ahall  he  neoe9-.ary,  the  conrt  must 
or  ler  appniating  a  suitubh?  person  a  referee  to 
into  the  meriis  of  the  aiip'ieadon.  The  referee  j 
amine  into  the  troth  of  the  allegatiouR  of  the  ] 
hear  the  aIle>^atioDS  and  pmofs  of  all  persons  inte] 
the  prop'  riy,  or  otherwise  iutcrcBted  la  the  uppltcal 
report  his  o]>iaion  thereupon,  together  with 
with  all  convenient  speed. 


ppiical 


§  2355-  [Am'dimS.)  Upon  the  filing  of  the 
report,  and  after  examining  iuto  the  matter,  the  co 
make  a  final  order  upon  the  application.  Iq.  | 
case  a  fin^il  order,  conlirming  the  referee's  r«>po 
direct  t'latther'  alpropeityorterm.estateorotheriii 
real  propeity,  ora  part  fclu-ri-of  or  on  id.  hnnto  ri^hti 
therein,  as  is  necessary,  or  as  justice  requires,  the  m 
let  for  a  term  of  years,  sold,  released,  i-r  oonvere^ 
special  FTuardian  nppoiated,  as  pre-tcribed  in  tbia  titi 
the  committ'  e  of  t)ie  property  of  the  liin>itic  or  otha 
peteut  person.  The  fin<>l  order  lutist  also  contain  1 
Teclions  respecting  the  time,  tjiBi>n>  r  and  conditioni 
Bile,  relea-ie  or  couveyanoe  directed  thereby  as  t) 
thinks  proper  to  insert  therein. 


rderTtS 


§  2356-  [.4m'(J1893  J  Before  a  sale,  mor 
or  l"ase  cun  be  made  pursuant  to  the  fiual  order," 
gnnrdiau  or  the  committee  mnsteiit'-r  into  an  od 
therefor,  siibjeot  to  the  approval  of  the  cnurt;  and  1 
port  the  agreement  (othe  c^'urt  under  oath.  TTpon  | 
firmnlion  thereof  by  the  order  of  the  c^urt.  ho  mnsti 
as  directed  by  the  court,  a  dot-d,  mortgage,  rel 
le'ise.  Where  the  final  ordur  directs  ihe  exeonc 
tionveyance  in  the  first  iastiinoe,  for  the  purpose 
filling  a  contract,  or  because  the  property  is  held  bj 
mortgage,  or  in  trust  only,  the  guardian  or  commiti 
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iiig  the  conveyance  most  report  the  couyeysace  to  the 
bnrt,  under  oath. 

'  §  2357.  Reftl  property,  or  an  interest  ia  real  property, 
^all  not  be  solci,  least'd,  or  mortgaged,  as  prescribed  in 
Lhis  title,  contrary  to  the  provisions  of  a  will,  by  which 
it  wrtB  devised,  or  of  a  conveyance  or  other  instroment,  by 
-which  it  was  transferred,  to  the  infant  or  incompetaiit 
|>eraon. 

'  §2368.  [.tm'd  1893.1  A  deed,  mortgage,  release  of  an 
Inchoate  right  of  dower,  or  lease  made,  ia  good  faith,  as 
brescribed  in  this  title  eitiier  upon  an  application  in  be- 
balf  of  the  infant  or  an  incompetent  person,  or  parsaant  to 
the  directions  contained  in  a  jiidgtuent  ren<1ered  agidnBt 
bim,  has  the  same  validity  and  effect,  as  if  eiecated  by  the 
person,  in  who.sd  behalf  it  was  ext'cnted,  and  as  if  the  infant 
Was  of  fall  age  or  the  lunalio,  idiot,  or  habitual  drunkard 
was  ot  sound  mind  and  competent  tomannpohis  or  her 
Eiffa'.rs  and  a  r<4<.<use  of  an  inchoate  right  of  doweras  n<ittior- 
Ized  by  tLis  title  bIiuII  hnvu  the  flame  effect  ns  if  the  wife 
lial  j'inud  with  the  huHbantl  in  a  deed  or  conveyance  of  the 
property  afiected  thereby  and  hnd  duly  acknowledged  the 
same  in  the  manner  required  by  law  tu  pa-.H  the  estate  of 
married  womeci. 

§  2359.  [Am'iim)2.]  A  sale  of  real  property  or  of  an 
interest  in  real  property  of  an  infant  or  incompetent  per- 
aoD,  made  as  prescribed  in  this  title,  does  a<it  give  to  the 
Infant  or  incompetent  person  any  other  or  greater  in  tercet 
in  Ihe  proceeds  of  the  sale  tbmi  he  or  she  had  in  the 
property  or  interest  sold.  Thnso  procerds  are  deemed 
iproperty  of  the  same  nattlre  as  the  est  te  or  interest  ■old, 
natil  the  infant  arrives  at  full  age  or  the  incompetency  is 
removed.  If  the  infant  should  die  before  arriving  at  fall 
age,  or  the  incompetent  person  Bbould  die  before  theincom^ 
peteney  is  re  iioved  not  leaving  any  pt-raonal  pruperty  or 
not  leavi  g  ButHcient  personal  pr  -perty  to  pay  funeral  ex- 
pen.'^es  and  expenses  th»t  mayb«  neceeanry  or  neoe-sarily 
.nctirred,  then  in  eitlirror  each  case  the  proceeds  are  to 
3e  deemed  personal  property  so  far  as  may  1i>e  iieoet-snry  to 
3fty  the  funeral  and  other  neoesKory  expcnais.  The  pro- 
seeds  are  to  bo  paid  upon  order  of  the  snrrugatp's  court  or 
sourt  havitig  jurisdiction  of  the  estate  of  deceased,  to  an 
idininiBtrfttor  appointed  by  tlio  surrogate  to  administer 
ipon  decedent'^  estfttp,  and  after  paying  all  funeral  ex- 
>en8e<i  and  4>ipen8eB  of  ndministration  and  nny  indebted- 
1.688,  the  remainder,  if  Bny  there  be,  shall  npou  the  order  of 
iTie  anrrt^a'e,  be  paid  into  the  hands  of  the  trustf-e  who 
leld  the  same  to  be  distributed  na  the  law  directs.  This  act 
a  to  inclade  the  said  proceeds  of  any  infant  or  incompetent 
^rson  that  hus  died  prior  to  this  amendment,  the  prooeeda 
aow  remaining  in  the  hands  of  a  trnatee. 
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$  3388.  Effect    of   party'e  dcnth, 
lunacy,    etc  ;    jiroceed- 
Ings  thereupon. 
3S8S.  EevocatlouorKuhnilHslaii. 


paity   who 
reconry 


§  231M.  TJfthility     of 
revokt'B. 
1SW5.  Limitullon      of 
aCBiiiM  him. 
S3S8.  Applicntion  of  thta  Hlle. 

§  S366.  A  submjp.sion  of  a  con iroverHy  to  arbitration 
(cannot  be  made,  either  as  prescrilx-d  in  tins  title  or  other- 
wise, in  ritLer  of  the  follnwing  ca^cs : 

1  Where  one  of  the  piirties  to  tlie  controversy  is  an  in- 
fant, or  a  person  inrompel-eiit  to  inatuigre  liis  affaire,  by  rcii- 
«on  of  lunacy,  idiocy,  or  littbituiil  drunkennesw. 

2.  Where  l!ie  controversy  ariws  respecfing  a  claim  to  an 
estate  in  real  propiTly,  in  tee  or  for  life. 

But  where  a  person,  eiipnMe  of  entering  into  a  Bubmis- 
eion,  has  knowingly  entered  into  the  same  with  a  person 
incapable  of  so  doing,  as  pre.scrlhct]  in  subdi'V'ision  tirsl.  of 
thiis  scftiou,  tlie  olijeetion,  cm  the  ground  of  inoapticity. 
can  he  taken  only  in  liehalf  of  the  person  so  incapacitated. 
And  the  second  subdivision  of  this  section  does  not  prevent 
the&ubniLH.siou  of  a  claim  to  an  estate  for  years,  or  other 
interest  for  a  term  of  years,  or  for  one  year  or  les.-?,  in  real 
property  ;  or  of  a  controversy  respeeting  the  j)artition  of 
real  property  between  joint  lenHtitH  or  tenants  in  common  ; 
orof  a  controversy  re.specting  the  boundaries  of  lands,  or 
the  admeasurement  of  dower. 
in,  417.  §  8388.  Except  as  ollierwise  prescribed  in  tlie  last  sec 
.Y.sa.  tion,  two  or  more  persona  may.  by  an  iuslrument  in  -wril 
ing,  duly  acknowleilged  or  proved,  and  certified,  itj  like 
manner  as  a  deed  to  bererorded,  »ubuiit,  to  the  arbitration 
of  one  or  more  arb'Iraiora.  any  conlrovei-ay.  existing  be- 
twfeen  them  at  the  time  of  tlie  subnuBsiou,  which  might  be 
the  suhjeet  of  an  aetioii.  They  may,  in  the  suhnn'ssiou, 
agree  that  a  judgment  of  a  emirt  of  reeord.  specilied  in  the 
iustrument,  shall  be  rendered  upon  the  award,  made  pur 
siiant  to  the  Bubmi.'tsiou.  If  the  sufrpme  court  is  thus 
speciiSed,  the  submission  may  also  specify  the  county  in 
which  the  judgment  sliall  be  entered.  If  it  do««  not,  the 
judgment  may  be  enterctl  in  any  county. 

§2387.  Where  a  submission  ia  made  as  prescribed  in 
this  title,  fin  additio-ial  nriiitnitnT  or  an  umpire  cannot  be 
selected  or  appointed,  nnless  the  Mibmifhsion  expreasly  so 
provides.  Where  a  >«iibDiii»ioD,  made  either  as  prescnbed 
m  this  title  or  otherwise,  provides  that  two  or  more  arbi- 
trators, therein  de.'^iguaten,  may  select  or  appoint  a  person 
as  an  additional  arhiirntor  or  as  an  umiiirc.  the  selection  or 
appointment  must  be  in  writing.  An  additional  arbitrator 
or  umpire  inu.'st  .sit  with  the  original  nrbitralors.  upon  the 
hearing.  If  te.sliniouj'  has  been  taken  before  his  selection 
or  appnindnent,  tlie  matter  must  lie  rehenrd,  unless  a  re- 
ieaimg  i.s  waived  in  the  submisNion,  or  by  the  subsequent 
Tnitten  consent  of  the  parlies,  or  their  attorneys. 

§  SS68.  Subject  to  llic  terms  of  the  suf^niispion,  if  any 
are  specified  therein,  the  arbitrators,  selected  'i»  prescribed 
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in  this  title,  must  apiwint  a  time  and  place  for  the  henring 
of  tlie  matter  submitted  to  theni ;  and  iniist  cause  notice 
thereof  to  be  givtn  to  envh  of  tlie  paiiies.  They,  or  a 
toajorily  of  thotii,  miiy  ailjoiiri]  the  lifaiiiig  from  time  to 
time,  upon  the  application  of  eitlier  purty,  for  good  ruuse 
shown,  or  upon  (heir  own  iiioliou  ;  tnit  nul  beyond  'ho  day 
fixed  in  the  submission  for  reodering  their  award,  unless 
the  lime  so  flxwl  is  extended  by  the  written  cousent  of  the 
parties  to  the  Bubtnissiou,  or  their  attcrneys. 

§  SSBO.  Before  hpfirinw  any  testimony,  arbidiitors 
selected  eitlier  as  prescribed  in  llik  title  or  otherwise  must 
be  Hworn,  by  an  oJTicer  de-l!rniite<l  in  sei-tixm  eight  hundred 
and  forty-two  of  tins  act,  fuifbfuny  and  fairly  to  hear  and 
ssaniine  the  matters  iq  coiiimverHy,  and  to  niuko  a  juat 
award,  according  to  the  l>est  of  their  understanding  ;  unless 
the  onlh  is  waived,  by  the  written  coneent  of  the  parties  to 
the  submission,  or  their  attorneys. 

§  2370.  The  arbitrators,  selected  either  as  prescrilwd  in 
this  title,  or  otherwise,  or  a  majoriTy  of  thetn,  may  require 
any  pel  son  to  attend  before  them  as  n  ■witness;  and  they 
Lave,  and  each  ol'  tliem  has,  the  same  power.s.  with  respect 
to  all  tiie  proceediuKS  Ijcfure  Ibeni,  whicit  are  conferred, 
hy  llie  [jrovi^iona  of  title  second  of  chapter  ninth  of  this 
act.  upon  a  Ixiiird.  or  a  member  of  a  bunrd,  authorized  by 
Jaw  to  bear  testimony. 

§  S371.  All  the  arhitratora,  aelected  as  prescribed  in 
this  tide,  must  meet  together,  imd  hear  all  the  allegations 
nn<l  proofs  of  the  pajtics  ;  but  an  nwiird  by  a  majority  of 
theni  i.s  vidid,  unless  tlie  concurrence  of  idl  i.s  expressly 
rerpiireii  in  the  suiirnissinn.  Unless  it  i.s  (itberwi.se  ex()re.ssly 
provided  in  the  submission,  the  award  Juay  require  the 
payment,  by  either  piirty,  of  the  arbitrators'  fees,  not  ex- 
ceeding the  fees  allowed  to  a  like  uundicr  of  referees  in 
the  auprenie  court ;  and  al.so  their  expeuses. 

^  S372.  To  entitle  the  award  to  be  enforced,  as  pre-  IWN.  y.m. 
scribed  in  this  title,  it  must  be  in  writing  and.  within  the 
lime  linnted  in  the  submission,  if  any,  Bubsrribed  by  the 
arbitrators  tniikuig  it ;  acknowledged  or  proved,  and  ccr- 
lifipii,  iu  like  manner  lU  a  deed  to  L>e  reconled  ;  and  either 
tiled  in  the  otHce  of  tlie  clerk  of  thecoiirtj  in  which,  by 
the  »ubini>isioii,  judgment  is  authorized  to  bo  entered  upou 
the  award,  or  delivered  to  one  of  the  pariie*,  or  his  attorney, 

§  2373.  At  Huy  titue  within  one  year  after  the  award  sa 
made,  a.s  prescribed  ia  the  last  section,  any  party  to  the 
submission  may  apjily  to  the  court,  specitied  in  the  Bub- 
miflsion,  for  an  order  conflrmiEg  the  award  ;  and  there- 
upon the  court  muirt  grrint  such  au  order,  unless  the  award 
ja  vacated,  muditled,  or  corrected,  as  prescribed  in  the  nest 
two  seetii)U.s.  Notice  of  the  motion  mu.st  be  iserved,  upHjn 
the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  niotiou  upon 
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eoun,  the  laoiioa  most  be  iiMd«  » nhiti  thelodieial  dulrfci. 
embntdag  tke  eooxij  where  tbe  jadgmcat  is  to  be  eaien«L 
§  SS74.  la  eitber  of  the  frJlarrin^  casot,  the  ronrf 
■pcciAed  &i  tbe  submisEkn,  tnns  ntake  an  order  T;ir^iiji: 
the  award,  npoa  tbe  applicatioa  of  eiUier  party  lo  the  sub' 
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1.  Where  the  award  was  procured  hy  cormption.  faavui, 
or  other  undue  means. 

2.  Where  there  was  evident  pantalitj  or  oomqitiiB  b 
tbe  artritratoTS,  or  either  of  them. 

8.  Where  the  arbitrators  were  euiity  of  mi^condact,  in 
refu>Tng  to  jiostpoDe  the  hearing,  ujxia  sufficiient  cause 
shown,  or  in  refusing  to  bear  evidence,  j  -*-  -ami 
material  to  the  controveisy  ;  or  of  anj  other  vior, 

hj  which  the  rijrhls  of  any  partr  hnvebeienp-  ^  ,  j. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  sc 
imperfectly  ex<rcut»?(l  them,  that  a  luutual^finaL,  aud  defin- 
ite award,  apon  tbe  subject  matter  submitted,  waa  nd 
made. 

Where  an  award  is  vacated,  and  the  time,  within  which 
the  BubmLbion  requires  tbe  award  tv>  be  miidt>.  htm  not  c-x- 
pired.  the  court  may.  in  its  dLscretioa.  dir,?ct  n  n-hcaring  by 
the  arbitrators 

§  2376.  la  either  of  the  following  cases,  the  r-oiirf, 
specified  in  tbe  !<ubmi.<«ioD,  most  luake  an  onitT  UKnlifviiit; 
or  correciing  the  award,  upon  the  application  ^i!  ihhet 
party  to  the  submission  : 

1.  Where  there  was  an  CTident  tiiiscalculation  of  figures., 
or  on  evident  niislake  in  ibe  dei^cripUon  of  any  person,, 
thing,  or  property.  referrtHi  lo  in  the  award 

3.  Where  the  arbitntlors  have  awarded  upon  a  matter 
not  submitted  to  them,  not  affecting  the  merits  of  tbe 
decision  upon  tbe  tnall<.-rs  submitted. 

SJ.  Where  the  award  is  imperfect  in  a  matter  of  form.  n«t 
affecting  the  merits  of  the  controversy,  ani,  if  it  h:id  Itcen 
a  refere-s  ri»port.  the  defect  could  htive  been  amended  or 
disregarded  by  tbe  court. 

The  orrinr  may  modify  and  correct  the  award,  so  as  lo 
effect  tbe  intent  thereof,  and  promote  justice  between  the 
parties. 

§  2376.  Notice  of  a  motion  to  v.-»cnle,  modify,  or  cor 
reel  an  aw.trd,  must  b?  served  uptm  the  adverse  party  (o 
tbe  suhnii.s^bion,  or  his  atu>niey.  within  lliree  m(>utiis  after 
the  award  is  filed  or  delivered,  as  pn-scriliod  by  L»w  for 
senice  of  notice  of  a  modoc  upon  an  attorney  in  anuctiou. 
For  the  pui  poses  of  the  motion,  any  judsre',  who  iviipht 
make  an  order  lo  slay  the  proceedings  in  an  action  brought 
in  the  same  c  jurt.  may  make  an  order,  to  be  served  with 
tbo  notice  of  motion ,  staying  tbe  proceedings  ot  tbe  adveisu 
party  to  enforce  the  award. 

g  S377.  Where  the  court  vacates  an  award,  costs,  not 
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exceeding  twenty -five  dollars  iind  disbursements,  may  be 
awarded  to  the  prevftilinjr  piirty  :  and  the  payment  thereof 
may  be  enforced,  in  like  maimer  us  liie  puyment  of  costs 
upon  a  motiou  in  nn  HttioD. 

§  2378.  Upon  tlie  granting  of  an  order,  confirming, 
modifying,  or  correcting  an  awani,  judgment  may  Iw 
entered  in  conforuiity  therewilb,  as  upon  a  referee's  report 
ia  nn  netiou,  except  tn  is  otherwise  prescrilied  in  this 
title.  Costs  of  the  application,  and  of  the  proceedings 
Buhsequeiit  thereto,  not  exceeding  twenty-live  dollars  and 
disbtirsement.s,  may  be  awarded  hy  the  court,  in  its  dis- 
cretion. If  awarded,  the  amount  thereof  must  be  included 
in  tile  judgment. 

^  £379.  Immediately  after  entering  judgnitnt,  the  cleric 
must  attach  together  acd  flic  the  following  pajKrs,  which 
constitute  the  judgment  roll : 

1.  The. submission  ;  the  selection  or  appointment,  if  any, 
of  an  Hflditional  arbitrator,  or  umpire;  ami  each  written 
extension  of  the  time,  if  any,  within  whieli  to  make  th« 
award. 

2.  The  awaid. 

3.  Each  notice.  atDdavit.  or  other  paper,  used  upon  an 
appliciitiou  to  ctjnfirin,  modify,  or  correct  the  award,  and  a 
cop  ,•  of  c.ich  order  of  the  court,  upon  such  an  application. 

4.  A  copy  of  the  judgment. 

The  judgment  may  he  docketed,  as  if  it  was  rendered  in 
an  aciioT). 

g  S380.  The  judgment  80  entered  has  the  same  force  and 
effect,  in  all  respects,  as,  and  is  .siiliject  to  oil  the  provisions 
of  law  relating  to,  a  judgment  in  an  action  ;  and  it  may  be 
enforced,  as  if  it  had  been  rendered  In  an  action  in  the  court 
in  which  it  is  entered. 

g  2381.  Ah  appeal  may  betaken  from  an  order  vacat- 
ing an  award,  or  from  a  judgment  entered  upon  an  award, 
as  from  an  order  or  juilgmeut  in  sin  action.  The  proceed- 
ings upon  such  an  appeal,  including  the  judgment  thcre- 
upoit,  nnd  the  enforcement  of  the  judgment,  are  governed 
by  the  provisions  of  chapter  twelfth  of  this  act,  as  far  m 
they  lire  auplicable. 

t^  S3dS.  The  death  of  a  party  to  a  submission,  made 
either  as  prescribed  in  this  title  or  ntbcrwise,  or  the  api»int- 
nieni  of  n  committee  of  the  person  or  proj)er1y  oE  hicIi  a 
party,  as  prescribed  in  title  sixth  of  this  chapter,  operates 
as  avevocation  of  the  sulmii.ssinn,  if  it  occurs  l)eforc  tha 
award  is  tili'nl  nr  ddivers-d  ;  but  not  afterwards.  Where 
a  parly  dies  afterwards,  if  the  submission  contains  a  stipu- 
lation, Miitliorizinglheetitrj'  nf  a  judgment  upnn  the  award, 
the  award  nuiy  be  conflrnied,  vacated,  modi  tied,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  exe. 
cutor  or  administrator,  or  a  tempoiary  administrator  of  nig 
p!!tate  ;  or,  where  it  relates  to  real  property,  his  heir  or  do* 
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viftce,  who  has  succeeded  to  his  interest  in  the  real  ijropem 
Where  a  committee  of  the  property,  or  of  the  person,  of  a 
party,  is  appointed,  after  the  award  is  filed  or  delivered,  the 
award  may  be  confirnied,  vncatcd,  modified,  or  corrected, 
upoa  the  applicutiun  of,  or  notice  to,  a  committee  of  the  prop- 
erly ;  but  not  otherwise.  In  a  cuse  specified  in  this  section, 
a  judge  of  the  court  may  make  an  order,  extendiug  thetinw 
within  which  notice  of  a  moliou  to  vacate,  modify,  or  cor- 
rect the  award,  must  be  served.  Upou  eoufirming  an 
awaid,  where  a  party  Iiaa  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judeinent  in  the  name  of  the  original 
party ;  and  the  procecduigs  tliercupon  are  the  same,  its 
where  a  party  dies  after  a  verdict. 

§  2383.  A  submission  to  arbitration,  made  either  aspre- 
scribed  in  this  title  or  othonvise,  cannot  be  revoked  hv  either 
party,  after  the  allegations  and  proofs  of  the  parties  havfi 
been  closed,  and  the  matter  finally  submitt.cdto  the  arbitra- 
tors for  their  decision.  A  revucatioQ,  when  allowed,  must 
be  made  by  im  instniment  in  writitig,  signed  by  the  revok- 
ing party,  or  his  authoriiitjd  jicent,  and  delivered  to  the  arlid- 
tratois,  or  one  of  them  ;  and  it  is  not  necessary,  in  any  ( 
that  the  inBtrument  of  revocation  should  be  under  : 

Any  party  to  a  submission  may  thus  revoke  it ;  whethe 

Is  a  sole  party  to  the  controversy,  or  one  of  two  or  mort 
particB  on  the  same  side. 

§  2384.  Where  a  parly  expressly  revokes  a  Bubmigsion, 
made  n;'her  as  prescribed  in  this  title  or  otherwise,  anv 
other  party  to  the  submission  may  roaintaiu  an  acticm 
against  him,  «ud  also  against  his  aureties,  if  any,  upon  the 
Bubmission,  or  any  instrument  collateral  thereto,  in  which 
action  the  plaintiff  may  recover  all  the  costs  and  other  ex- 
penBca,  and  all  the  damages,  which  he  has  incurred  in  pre- 
paring for  the  arbitration,  and  in  conducting  the  proceed- 
ings to  the  time  of  the  revocation.  Either  of  the  arbitraton 
may  recover,  in  aa  action  against  the  revoking  party,  biK 
leasonable  fees  and  expenacp, 

§  2386.  A  sum,  penalty,  forfeiture,  or  damages,  shall 
not  be  recovered  for  a  revocation  of  a  submission  to  arbitra- 
tion, made  eitfier  as  preflcribed  in  this  title  or  otherwise, 
except  as  prescribed  in  the  last  section ;  notwithstanding 
any  stipulated  damages,  penalty,  or  forfeiture,  expressed 
In  the  submission,* or  in  any  instrument  collateral  thereto. 

g  8388.  This  title  does  not  aflTeet  any  right  of  action  in 
afflrmance,  disaffirmance,  or  for  the  modifioation  of  a  lub- 
miflsion,  made  either  an  prescribed  in  this  title  or  otherwise. 
or  upon  an  instrument  collateral  thereto,  or  upon  an  award 
made  or  purporting  to  be  made  in  pursuance  thereof.  And. 
ercept  as  o  herwise  expressly  prescribed  therein,  this  title 
does  not  affect  a  submission,  made  otherwi^  than  aa  pre- 
scribed therein,  or  any  proceedings  taken  pursuant  to  such 
R  submission,  or  any  instruioeut  collateral  thereto. 
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TITLE  IX. 

Proceeding*  to  for<clo«e  a  mortgage  by  adt^rtitement. 

bo       i  S889.  Note  upon  record  of  morU 

S-)00.  BeecT not  nBcenoary. 
'.MOI.  <oets  allowed. 
2-lOi.  Kijit'nji-tf  allon-pd. 
•MCH.  TBsnlli>u  I  hereof. 
2401.  8urpla-*  moufv  to  bo  paid 

intn  suprrme  court. 
?405.  >']uiiiiant.  of  mirijlim  mon- 

By  to  Die  piallion. 
S406   Appllcnliuu    for     i>urpl>i9 

luoni'T. 
SHOT.  Order  fjirdistrlbutinn- 
S40j.  LliDitatlou    uf     IsKt    four 

BWtlonu. 
3409.  Application  of    ttalt    title 

to    mortgage!!     to    the 

State. 


I  S!387.  When  morteage  mar 
foreclosed. 
2388.  Notireof  rale:  how^Ten. 
28flB.  Id.;  how  nerved. 
BiNO.  Duty  at  coDDty  clerk. 
8SB1.  CoatentB  of  notice  of  Bak'. 
8899.  $alt<-  bciir  ponpoiied. 
SSB3.  Id.;  now  conducted. 
S8SU.  Uortgagee,  tie  ,  may  pnr- 

239S.  Effect  of  sale. 

aSSH.  Affidavit  of  Bale,  and  of 

poeting.    aervlng,   etc., 

notices. 
23ff7.  When  one  affidarlt  Buffl- 

ces;  printed   notice    to 

be  annexed. 
239H.  Alfidavlu    may    tic    filed 

and  recorded. 

§  2SS7.  A  mortgage  upon  real  properly,  situated  with 
in  the  State,  containing  Uierein  a,  power  lo  l.l»e  mortgagee, 
or  any  other  per«in,  to  selJ  the  morts^ged  proiierly,  upon 
default  beiug  made  ia  a  eoiiditioa  vt  the  mortiiiige,  may 
bcforeclo.sed,  in  the  manner  prescribed  in  tliis  title,  where 
the  following  requisites  coneur  : 

1.  DefnuU  has  been  mad?  in  n  condition  of  the  mort- 
gage, whereby  the  power  losell  has  become  operative. 

2.  An  actiou  hiia  not  been  brought  lo  recover  the  debt 
secured  by  the  mortgage,  or  any  purl  thereof ;  or,  if  such  an 
action  has  beeti  brought,  it  has  ixjen  discontinued,  or  final 
judgment  hii.s  been  rendered  Ihcrein  against  the  pluiutiff, 
or  an  execution,  issued  upon  a  judgment  rendered  therein 
in  favor  of  the  phiidliff,  hns  been  returned  •wholly  or  partly 
unsatisitied, 

3.  The  mortgage  lias  been  rt.'cordeil  in  the  proper  book 
for  recording  mortgages,  in  the  county  wherein  the  prop- 
erty is  situated. 

g  S388.  The  person  entitled  to  execute  the  power  of 
Bide,  tnti.st  give  noisce,  in  the  following  mBtiuer,  that  the 
mortgage  will  he  foreclosed,  by  a  aide  of  the  mortgaged 
property,  or  a  part  thereof,  at  a  time  and  place  specified  in 
the  notice : 

1.  A  copy  of  the  notice  rnu8t  be  published,  at  least  once 
In  each  of  the  twelve  weeks,  immediately  precedingthe  day 
of  6a.le,  in  a  newspaper  published  in  the  county  wherein 
the  properly  to  be  sold,  or  a  part  thereof,  m  situated. 

2.  A  copy  of  the  notice  must  be  faateued  up,  at  least 
eighty-four  days  l}efore  the  day  of  sale,  in  a  conspicuous 
place'  at  or  near  the  entrance  of  the  building,  where  the 
county  court  of  each  county,  wherein  the  property  to  be 
sold  I'll  situated,  ia  directeti  to  be  held  ;  or,  if  there  are  two 
or  more  such  buildings  in  the  same  eoiuity,  then  in  a  like 
place,  at  or  near  the  entrance  of  the  building  nearest  to  the 
property ;  or,  in  the  city  and  county  of  New  York,  in  a 


like  place,  at  or  near  the  entrunce  of  the  building,  vrbm 
the  court  of  commoa  pleas  for  that  city  and  county  ia  di- 
reeled  by  Itivv  to  be  held. 

8.  A  copy  of  the  notirc  must  liecirliverod,  at  least  eigh^- 
four  daya  before  the  day  of  sale,  to  the  clerk  of  each  cotintT, 
when  m  the  mortgaged  property,  or  any  part  thereof,  is 
situated. 

4.  A  copy  of  the  notice  must  be  served,  as  prescribed  Id 
the  next  section,  upon  the  mortgagor,  or,  if  he  is  dead.  upoD 
bis  executor  or  administrator.  A  copy  of  the  notice  nay 
also  he  served,  in  like  manner,  upon  a  subsequent  grantee 
or  mortgagee  of  the  property,  who.se  conveyance  was  re- 
corded, in  ttie  proper  office  for  n^crirding  it  in  the  county, 
at  the  time  of  the  lirst  publication  of  the  notice  of  sale; 
upon  the  wife  or  widow  of  the  mortgagor,  and  the  wife  or 
widow  of  each  suhsequeut  gran  lee,  whose  conveyance  WM 
so  recorded,  then  having  an  inchoate  or  vested  right  of 
dower,  or  an  estate  in  dower,  subordinate  to  tlie  lien  of  tJie 
mortgage ;  or  upon  any  person,  then  hiwing  a  lion  upon  tie 
property,  subseiiuent  (o  the  mortgage,  by  virtue  of  a  judg- 
ment  or  decree,  duly  docketed  in  the  county  clerk's  offl« 
and  coiistitiitiugaapeciticor^'eneral  lien  upon  the  property. 

The  nolico,  apecitled  in  this  section,  must  bo  subscribed 
by  'he  person  entitled  to  execute  the  power  of  sale,  unlesw 
Im  name  tii.slinctly  appears  in  the  body  of  the  notice,  iii 
which  ciuic,  it  tn:iy  he  sub.scribed  by  his  attorney  or  agent. 

§  23B9.  Service  of  notice  of  the  sale,  oa  prei*cribed  in 
subdivision  fourth  of  the  last  .section,  must  be  made  hh 
follows : 

1.  [^'l«i"(i!  1887.]  Upon  the  mortgagor,  his  wife,  widow, 
executor  or  adminislralor,  or  a  subsequent  grantee  of  the 
prfji>eriy.  whose  conveyance  is  tipou  reconl,  or  his  wife  or 
widow,  by  delivering  a.  copy  of  tlie  notice,  as  prescribed  in 
article  first  of  title  first  of  cbaptLT  tiflh  of  this  act,  for  de- 
livery of  a  copy  of  the  summons  in  order  to  make  per-sonal 
service  thereof  upon  the  person  to  be  served,  or  by  leaving 
siieli  a  copy,  addressed  to  llie  ]>crson  to  be  served,  nt  his 
dwelling-house  wiih  a  person  of  suitable  age  and  ilLscretion. 
at  least  fourteen  days  before  the  day  of  sale.  If  said 
mortgagor  is  a  foi-eign  corporation,  or  being  a  natural  per- 
son, he,  or  his  wife,  widow,  executor  or  administrator,  or  a 
subsequent  grantee  of  the  properly  whose  conveyance  is 
upon  record,  or  his  wife  or  widow,  is  not  a  rLsident  of  or 
within  the  Htate,  then  service  thereof  maybe  made  upou 
them  in  like  manner  witliout  the  state,  at  least  twentj'-eight 
days  prior  to  the  day  of  sale. 

2.  U])on  !uiy  otiier  person,  either  in  the  .siune  method,  or 
by  depositing  a  copy  of  the  notice  in  the  post-otllce,  prop- 
erly enclosed  in  a  post  paid  wnippcr,  directed  to  the  person 
(0  be  served,  at  his  pluce  of  resideDce,  at  least  Iweuty-eighl 
days  before  the  day  of  sale. 

§  8890.  A  county  clerk,  to  whom  a  copy  of  a  notice  ol 
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sale  i.s  delivered,  as  prescribed  in  aubdivisiion  third  of  Ihe  last 
section  but  one,  must  forthwith  afflx  it  in  a  book,  kept  in 
hiB  otlice  for  that  purpose ;  must  make  and  subscribe  a 
mLaute,  at  the  bottom  of  the  copy,  of  the  tinie  when  he 
received  and  utfixed  it ;  and  must  index  the  notice  to  the 
name  of  the  morgugor. 

§  S391.  The  BOticeof  sale  must  specify  : 
1      1.  Thr  names  of  tlio  mortgaitor,  of  the  morlgagcf,  and 
of  each  fts-sigtiee  of  the  morlmige. 

2.  Tlw  datf  of  the  niortgagf,  and  tin-  lime  vvlien.  ami 
the  plate  where,  it  \s  recoiiJed. 

3.  The  sum  eliiimcHl  to  be  due  upon  the  tnorlgiigu,  at  the 
time  of  the  first  publication  of  the  uottce  ;  and,  if  uny  sum 
secured  by  the  inortaiage  is  not  then  due,  the  amouut  to 
become  due  thereupon. 

4.  A  description  of  the  morlguged  property,  conforminf; 
substantially  to  thiit  coiitaiuecl  in  the  mortgage. 

§  839S.  The  sale  may  be  po.stpoued,  from  time  to  time. 
In  thatca.He,  a  ni'ticeof  the  postponement  niu.st  he  published, 
IIM  .soon  a.s  practicable  thereafter,  in  the  newspaper  in  ivlileh 
the  origiiiril  notice  was  publibihiMi  :  and  the  publication  of 
the  original  notice,  mid  of  each  notice  of  postponemeDt, 
must  be  continued,  at  len.at  oiire  in  each  week,  untill  the 
time  to  which  the  sale  is  liiiaily  [)OH(poned. 

I  2393.  The  mh;  must  be  at  public  auction,  in  the  day-  5i  Huu,«yT. 
time,  on  a  ilay  other  than  Sunday  or  u  public  holiday,  in 
the  county  in  wliich  the  niorigaged  property,  or  apart 
thereof,  is  situal<-d  ;  except  that,  where  the  mortgagee  is  to 
the  people  of  the  Htalv.  the  safe  may  be  tnade  at  the  wipitol. 
If  the  property  con.iista  of  two  or  more  distinct  famiH, 
tracts,  or  lots,  they  must  be  sold  separately:  and  an  many 
only  of  the  distinct  farm?,  InicKs  or  lots,  shall  Itc  wdd,  a.s  it 
is  neccs.'wiiy  to  rcII.  in  order  to  Htitisfy  the  amount  due  at  the 
time  of  the  sale,  aud  the  costs  and  expenses  alio  wed  by  law. 
But  where  two  or  more  buildings  are  situated  upon  the 
Knme  city  lot,  and  access  to  one  is  obtained  through  the 
other,  they  uuist  he  sold  together, 

§  2394.  The  mortgagee,  or  his  a-«signee.  or  the  leg;d  rep- 
resentative of  either,  niay,  fairly  and  in  good  faith,  pur- 
v'base  the  mortgaged  property,  or  any  [wrt  thereof,  at  the 
Bale. 

g  S39B.  [Am'd  1889.]  A  .sale,  made  and  conducted  as 
presfribcd  in  thi.':  title,  to  a  purchaser  in  gofjd  faith,  ia 
equivalent  to  a  sale,  pursuant  to  judgment  in  an  aciion  to 
foreclose  a  mortgage,  .=o  far  oidy  as  to  be  an  entire  bar  of 
all  claim  or  equity  of  redemption,  upon,  or  with  respect  to 
the  property  .sold,  of  each  of  the  following  persona  : 

1.  The  mortgagor,  his  heir,  devisee,  executor  or  admin- 
istrator. 

a.  Each'person.  claiming  under  anv  of  them,  by  virtue 
of  a  title,  or  of  lien  by  judgment  or  decree,  subaequeat.  \n 
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the  mortage,  upon  whom  the  notice  of  sale  tvas  served,  it ' 
prescribed  in  This  title. 

8.  Each  person  so  claiming,  whose  assignment,  mort- 
gage, or  other  conveyance  was  not  duly  recorded  in  lh« 
proper  book  for  recoftling  tlie  same  in  tbe  county,  or  whtwe  I 
judgment  or  decree  was  not  duly  d<K'keted  in  the  county  | 
clerk's  office,  at  the  lime  of  the  delivery  of  a  copy  of  the  , 
notice  of  said  sale  to  the  clerk  of  the  county  fand  tbe  | 
executor,  administrator  or  assignee  of  such  a  person. 

4.  Every  utber  person,  claiming  under  a  statutory  lira 
or  incumbrance,  created  sul>8fquenl  to  the  niortgjigii,  »t- 
tacding  to  the  title  or  interest  ot  any  per!--on,  designated  in  I 
either  of  the  forc;?oiug  sul)di\Tsiona  of  this  ecction.  1 

5.  The  wife  or  widow   of  the  mortgagor,  or  of  a  »ub- 1 
sequent  grantee,  upon  whom  notice  of  the  silc  wjus  utrrred 
as  prescribed  in  this  title,  where  the  lien  of  the  mortgiigi' 
■was  superior  to  lier  contingent  or  vested  right  of  dower,  or  I 
her  estate  in  dower. 

§  S396.  An  aflBdavit  of  the  sale,  staling  the  time  when, 
and  the  phice  where,  the  sale  was  made,  the  sum  bid  for 
each  distinct  parcel,  separately  sold  ;  and  tiie  name  of  the  i 
piu'chiLser  of  each  distinct  parcel,  may  be  mude  by  the  per- 
80U,  who  officiated  as  auctioneer  upon  the  sale.  An  afnilft- 
vit  of  the  piihlicHiion  of  the  notice  of  sale,  and  of  the  ni»- 
tice  or  notices  of  postponemcut.  if  any,  miiy  be  made  by 
the  publisher  or  printer  of  thu  new:?paper  in  which  they 
were  published,  or  by  the  foreman  or  principal  ch-rk.  Au 
affidavit  of  the  affixing  of  a  copy  of  the  notice,  at  or  near 
the  enlmnce  of  the  proper  cfnirl  house,  may  be  made  by 
tbe  person  who  .so  afflxetl  it,  or  by  any  person  who  saw  it 
so  affixed,  !it  lea.'^t  I'ighty-fovir  days  before  the  day  of  sale. 
An  affldavit  of  the  aflL\ing  of  a  copy  of  the  notice  in  the 
book,  kept  by  the  county  clerk,  may  be  made  by  the 
county  clerk,  or  by  any  person  who  saw  '":  so  alBxcd,  at 
lea.'it  eiglity-four  days  beiorethc  day  of  sale.  An  afliduvit 
of  the  service  of  a  copy  of  the  notice  upon  the  raorlgagor. 
or  upon  any  other  person,  upon  whom  tlie  notice  must  or 
may  be  served,  iniiy  be  miuleby  the  person  who  made  the 
service.  Where  two  or  more  distinct  parcels  are  .sold  to 
different  purchasers,  sepanite  affidavits  may  be  made  with 
respect  to  each  parcel,  or  one  set  of  affldavifs  may  be  made 
for  alt  tlie  parcels. 

§S897.  [Am'd-[882.]  The  matters  required  to  be  con- 
tained in  any  or  all  of  the  affidavits  specified  in  the  last 
section  may  be  contained  in  one  affidavit  where  the  .same 
person  depose);  with  respect  to  them,  A  printed  copy 
of  the  notice  of  .<!ale  must  be  annexed  to  each  affidavit ; 
and  a  printed  copy  of  each  notice  of  postponement  niust 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affi- 
davit of  sale.  But  one  copy  of  the  notice  suffices  for 
two  or  more  affidavits,  where  they  all  refer  to  it,  and 
are  annexed  to  each  other,  and  filed  and  recorded  together, 
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§  S398.  T'le  afQdaviis,  specified  in  the  last  two  sections, 
aj  be  filed  in  the  ofBce  for  recording  deeds  and  mort- 
gagea,  in  ihe  couiity  whiiro  the  sale  tcwk  place.  They 
must  be  recorded  at  length  by  (he  offlcer  witli  whom  th^ 
are  filed,  in  the  proper  book  lor  recording  mortgages.  The 
origi aid  affidavits,  sofll<?(l,  the  record  thereof,  iiuJ  a  certi- 
flcd  copy  of  the  rccoM,  are  prt'siimplive  evidc.ice  of  the 
matters  of  fuct  therein  slaied,  with  respect  to  ituy  property 
Isold,  which  is  situated  in  that  county.  Where  the  property 
sold  is  situated  in  two  or  more  counties,  a  copy  of  the  affl- 
(iavils,  certified  by  the  officer  with  ivhom  the  originala  are 
filed,  may  be  tiled  and  rt-cordtd  in  each  other  county, 
whercia  any  of  the  property  is  situated.  Thereupon  the 
copy  and  the  record  thereof  hiive  the  like  effec-t,  with  re- 
spect to  the  property  ill  I  hat  county,  h.s  if  the  origiunls  were 
duly  filed  and  lecnmleil  therciD. 

§  S899.  A  clerk  or  a  refrister,  who  ret/ords  auy  affida- 
vius,  or  a  ccrtiticd  copy  thcrt-of,  tiled  with  liiTii,  nnwt  make 
a  note,  upon  tJie  margin  of  the  record  of  the  mortgage,  in 
his   office,  TefcrrinLf  to   the  book  nod  page,  or  I  he  copy 

» thereof,  where  the  affidavits  are  recorded. 
§  2400.  The  purchaser  of  the  mortgaged  premises, 
upon  a  .ssile  conducted  as  prescribed  in  this  title,  obtains 
title  thereto,  agtiinst  all  persons  bound  by  the  wile,  without 
the  execution  of  a  conveyance.  £xcept  where  he  is  the 
person  authorized  to  execute  the  power  of  sale,  such  a  pur- 
chaser also  obtfdnb  title,  in  like  manner,  upon  payment  of 
the  purfhase-moDey,  nnd  conipliaucc  with  the  oilier  terms 
of  sale,  if  any,  without  the  filing  and  recording  of  the  aflB- 
davits  as  prescribed  in  the  last  section  but  one.  Hut  he  Is 
notboxinrt  to  pay  the  purchnse-nioney,  until  (he  iiffidavitB, 
specified  in  that  section,  with  respect  to  the  property  pur- 
chased by  hiiii,  are  filed,  or  delivered  or  tendered  to  him 
for  filing- 

i^  S40 1.  The  following  costs,  in  addition  to  the  expfinaes 
(^pt'cifled  in  the  next  section,  are  allowed,  in  proceedings 
taken  asprcBrribed  in  tliia  dtio  : 

1.  For  drawing  a  notice  of  sate,  a  notice  of  postponement 
,of  a  sale,  or  an  affld.n-it,  made  as  prescribed  in  this  title,  for 
each  folio,  l\venty-tive  cents;  for  making  each  necessary 
copy  thereof,  for  each  folio,  thirteen  cents, 
■  '2'.  ForserviDif  each  copy  of  the  notice  of  sale,  rwjuired 
or  expressly  permitted  to  be  f  crved  by  this  title,  and  for 
affixing  each  copy  thereof,  reipiired  to  be  afli.Ted  upon  the 
court-houae.  as  prescribed  in  this  title,  one  dollar. 

3.  For  superintending  the  sale,  and  attending  to  the  exe- 
cution of  the  necessary  papers,  ten  dollars. 
■    §'240S,  The  sums,  actually  paid  for  the  following  ser- 
yvices  not  exceeding  th    fees  allowed  by  law  for  those  ser- 
▼ices,  are  allowed  m  proceedings,  taken  as  prescribed  in 
this  title . 

1,  For  publishing  the  notice  of  sale,  and  the  notice  oc 
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notices  of  postponement,  if  any,  for  a  period  not  exceeding 
twentpfoiir  weeks. 

2.  For  the  services  specitied  in  section  two  thousand 
three  hundred  and  iiinelj  of  this  act. 

a.  For  recording  Ihc  nHMavits ;  and  also,  where  tlw 
property  sold  in  rftuatt'd  iu  two  or  more  counties,  for 
making  and  recording  the  necessary  ccrlified  copies  thereoL 

4.  For  necesBarj'  postngie,  and  searches. 

§  2403.  The  costs  and  cxpL-nscs  must  be  taxed,  tipon 
notice,  hy  the  clerk  of  the  county  where  the  sale  took  plncft 
upon  tlie  request  and  at  the  ex|H-iise  of  any  person,  in- 
terested in  the  pajmenl  thereof.  Rich  provision  of  this  Sft. 
relating:  lo  the  taxation  of  c<j.stH  In  the  su|)reme  court,  mi 
the  review  thereof,  applies  to  such  a  taxation. 

§  S404.  An  attorney  or  other  person  who  receives  any 
money,  arisinir  npon  a  sale,  made  nn  prescribed  iu  tliis  title, 
miLsl,  within  ten  days  after  he  receives  it,  pay  into  tlip 
supreme  court  the  surplus,  exceediofr  the  sum  due  audio 
become  due  upon  the  mortgage,  and  (he  costs  and  expenses 
of  the  foreclosure,  in  like  manner  and  with  like  ofFect,  as  if 
the  proceedings  to  foreclo.se  the  mortgage  were  taken  in  an 
action,  brought  in  the  supreme  court,  and  triable  in  llie 
county  where  the  sale  took  place. 

§  S406.  A  p«'rsou,  who  Lad,  at  tlie  time  of  tiie  sale,  an 
fntercPt  in  or  lien  upon  the  property  sold,  nr  a  part  thereof, 
may,  at  any  time  before  an  order  is  made,  as  prescribed  In 
the  next  seel  ion  but  one,  file  in  the  office  of  the  clerk  of  tbf 
county,  where  tlie  sale  took  place,  a  petition,  stating  thi? 
nature  and  extent  of  his  claim,  and  ])raying  for  an  order, 
directing  the  payment  to  him  of  the  siirphis  money,  or  h 
part  thereof. 

§  S406.  A  person  filing  a  petiiion,  as  j)rpwribcd  in  the 
last  section,  may,  after  the  expiration  of  twenty  days  from 
the  day  of  sale,  apply  to  the  .supreme  court,  at  a  term  held 
within  the  judiclid  district,  embracing  the  county  where  his 
petition  is  filed,  for  an  order,  pursuant  to  the  prayer  of  hl:3 
petiiion.  Notice  of  the  applicaiicm  mu.st  he  served,  in  the 
manuf-r  pre.scribed  in  thi^  act  for  the  ser^'ice  of  a  pajjcr 
upon  an  attorney  in  an  action,  upon  cacli  person,  who  has 
tiled  a  like  petition,  at  lea.»<l  eight  d[iy.s  before  the  applica- 
tion ;  and  also  upon  each  person,  upon  whom  b  notice  of 
.sale  was  served,  as  shown  in  I  lie  aftidavil  of  .sale,  or  upon 
hia  executor  or  admini.'^t^ator.  But,  if  it.  is  shown  to  the 
court,  by  affidavit,  thiit  service  upon  any  person,  required 
to  be  served,  cannot  he  bo  made  with  due  diligence,  notice 
may  be  given  to  liim  in  any  miinner  which  the  court, 
directs, 

§  S407.  Upon  the  presentation  of  the  petition,  with  due 
proof  of  notice  of  application,  the  court  must  make  an 
order,  referring  it  to  a  suitable  person,  lo  ascertain  and  re- 
port the  amount  due  to  the  petitioner,  and  to  each  other 
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TBon,  which,  is  a  lj*n  upon  the  anrpliis  money,  and  the 
oritics  ol;  the  several  liens  thereupon.  Ui)on  the  coming 
ftiid  confirmation  of  the  reftree'«  report,  the  court  muBt 
Ue  such  an  order  for  the  distribution  of  the  surplaa 

oney,  as  jiistice  reqnires. 

§  2408.  The  last  four  aeotions  do  not  apply  lo  Buri^lua 
oney,  arising  upon  the  sale  of  real  property,  of  which  a 
jcedent  dieii  seized,  where  lettpia  testameDtary  or  letters 
!  adminiHtmtion,  upon  the  decedent's  estate,  were,  within 
pxu  years  before  the  sale,  issuod  from  a  BTurogale's  court 
Ithin  the  State,  having  jurisdioLion  to  issue  tliem. 

§-2409-  [Am'd  1882, J  This  title  does  not  affect  any 
irovieioa  f>f  1  tw,  inconsistent  therewith,  especially  relating 
I  the  foreclosare  of  niorigoeca  to  tbe  people  of  the  State, 
r  to  the  commissioners  fur  loaning  certain  moneys  of  tUe 

nited  States. 


TITLE  X. 

'roceediiyjs   to  chongi  the  nawe  of  an  'mdividnal  or  Corpora- 
tion. 


341(1.  Petition  by  tndiTldual. 

3411.  Petition  bycorpornUon. 

3412.  Cont«ut80l  petition. 

2413.  Notioe  of  ppfeaontation  of 

petiliou. 

2414.  Order. 

341.').  Wben     changn     t<>     take 


effect. 
t  2410.  Bubetitiitlon  of  new  name 
in   pendlDg    action    or 
proceeding. 
',^417.  KeporU  by  clerka  to  Bi*te 

OfllCtTB. 


§  2410-  [/trnV;  1887,  1893.J  A  petition  for  leave  lo  J  Itoe.Con- 
ossume  another  name  may  be  made  by  a  re.'-ident  of  the  '"'  *'"*• 
State  to  the  county  court  of  tlie  county  in  which  Uo  resides, 
or,  if  he  resides  in  the  city  of  New  York,  either  to  tlie  conrt 
of  common  pleos  f  t  the  city  and  oouniy  of  New  York,  or  to 
the  city  court  of  New  York,  or,  if  he  r^  hi  les  in  the  cily  of 
Broiiklyn,  either  to  tbe  county  court  of  Kin^s  county  or  t<» 
the  ciiy  court  of  Brjoklyn,  or,  if  hn  resides  in  tUe  city  of 
BnS'ilo,  either  to  tbe  cuunty  court  of  Erie  counly  or  to  the 
superior  court  of  the  city  of  Buffalo.  Tbe  petition  of  an 
infant  shall  be  mndo  by  his  general  guardian,  or  by  thegunrd- 
ian  of  his  pernou,  or  by  his  next  friend. 

^  2411-  [Am'd  1893.]  A  petition  to  assaue  another 
corporate  name  may  be  made  by  a  domestic  corporation, 
whettier  incorporated  by  a  Kt^ncfAl  or  special  Inw,  to  the 
supreme  conrt  at  a  (ipeciul  term  thereof,  held  in  the  jndii^ial 
district  in  which  its  principal  bnsinees  office  shall  boaitnated. 
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or,  if  it  be  ot1i«r  than  a  stock  oorporAtion,  mi  a  special 
held  in  the  judicial  district  in  which  its  eertiiieAto  e^i 
poratioa  i»  filed  or  recorded,  or  in  which  its  princtp*!. 
ertj  is  Bttaated,  or  in  which  its  principal  op«nUions  in 
theretofore  haTeb«en  coadtict^-d.  If  it  be  a  h^nting^  ina 
ance  or  railroad  corporation,  the  petition  most  be  aathns^ 
bj  a  resolution  of  the  directors  of  the  corporation,!^ 
approved  if  a  banking  corporation,  by  the  siiperintenteDtrf 
banks;  if  an  issnrance  corporation,  bv  the  snperintenM 
of  inaurasce,  and  if  a  railroad  corporation,  by  the  board <t 
railroad  commiasioners.  The  petition  to  ebange  the 
of  any  other  corporation  okniit  have  annexed  thereto  ■  « 
cate  of  the  Secretary  of  tjtat<>.  that  the  name  which 
eorporation  proposes  to  assume  is  not  the  muae  of  any 
domestic  corporation  or  a  name  which  he  deems  so  ni 
resembling  it,  aa  to  be  calculated  to  deceive. 


,S  2412-  [Am'd  1893.]    The  petition  mnst  be  in  writing  1 
signed  by  the  petitioner  nnd  verified  in  like  tnniiL 
pleading  in  a  court  of  record,  and  must  specify  the  ^ 
of  the  applicatiou,  the  name,  age  and  residence  cf  Ide  ini;:- 
vidnal  whose  name  is  propoatd  to  be  clianged,  and  the  Mii»J 
which  he  proposes  to  assume,  and  if  the  petitioner  be  a  ( 
poration,  its  present  name,  and  the  name  it   prop 
assume,  which  must  not  be  the  name  of  any  other  c  >r(i 
tion,  or  a  name  so  nearly  resembling  it  as  to  be  calct 
deceive;  and  if  it  he  a  railroad  corporation,  a  corpon 
having  banking  powers  or  the  ])ower  to  mitke  loans  Qp 

Cjges  or  deposits,  or  to  moke  insurnnces,  that  tbe  petitiiiij 
been  duly  authorized  by  a  resolution  of  the  direct 
the  corporation  and  approved  l<y  tbe  proper  officer. 

$  2413-  [Am'd  1893.]  If  the  petition  be  to  change  | 
name  of  an  infant,  and  ia  made  by  the  infant's  next  tn0 
notice  of  tbe  tiaieond  place  at  which  the  petition  wilt 
presented  must  be  served  upon  the  father,  or  if  he  is  ( 
or  cannot  be  found,  upon  the  mother,  or  if  both  are  dea4l 
cannot  be  found,  upon  the  general  guardiun  or  gunrdian  <^\ 
the  person  of  the  infant,  in  like  munutr  &q  a.  notice  of  >l 
motioa  upon  nn  attorney  in  nu  notion,  unless  it  appears  t<'| 
the  giitistictiou  of  the  conrt  that  the  infant  has  no  father  ot| 
mother,  or  thrtt  both  reside  without  the  Sta'e  or  can  notj 
found,  and  that  he  has  no  guar.inu  retiJing  -within 
State,  in  which  case  the  court  may  dispense  with  notiral 
require  notice  to  be  given  to  such  persons  and  in  such  iiirO-1 
ner  as  ihe  court  thinks  proper.  If  the  petition  be  madfl  bj  | 
a  corporation  located  elsewhere  than  in  the  city  and  coa 
of  New  York,  notice  of  the  presentation  thereof  shHlLI 
published  for  six  weeks  in  the  paper  at  Albany  in  wUi 
notices  by  State  officers  are  authorized  by  law  to  be  pnV  ] 
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^iheil,  ninl  ia  a  newspaper  of  every  county  la  vrMch  Rucb 
Bnrporation  ahall  Lave  a  bu.slDf-Rs  officp,  or  if  it  has  no  bnsi- 
BttBS  officf',  of  tbe  udtinty  m  'wbitrh  its  priuuipal  corporate 
Jfcoperty  is  hituatedor  in  which  ita  operalioiM.  are  or  thereto- 
Nbre  have  been  priticipidly  cumluctedj  wliicb  newspttp<r,  If 
*t  be  a  linaking  corporfttion,  shall  bo  deBiKDnttd  by  the 
■mptrintendeut  of  banks,  if  an  inBiirancacorporatitm,  by  the 
^uperiateudeut  cf  insurance,  or  if  a  railroad  coiporulion,  by 
■the  railroad  oommiBaioners.  In  tbe  city  antt  county  of  New 
Sork  aach  notice  shall  be  published  for  six  weeks  in  two 
Kkily  newspapers  pnblitihad  in  such  county. 

F§  2414-  [Am'd  1893,]    If  tbs  court  to  which  tbe  peti- 
tion is  preHented  is  Butiafled  thereby,  or  by  the  nftidavit  and 
ESertiticate  prfsentcd  therewith,  tbnt  tbe  petition  is  true,  and 
fhtit  thote  ia  nu  reitgonuble  objection  lo  the  cbange  of  naibe 
proposed,  and  if  tbe  poiitioa  be  to  chan^^e  the  name  of  an 
infant,  that  the  interfRts  nf  tho  infant  will  be  subtitnti dally 
promoted  by  the  chnnyei  and,  if  the  petitioner  be  a  corporii- 
tion,  tbnt  the  petilion  has  been  duly  Batb>  rized  and  that 
notice  of  the  preseiitatian  of  the  petition,  if  required  bylaw, 
bas  been  made,  tbe  court  bhiill  make  au  ord(«c  authorizing 
'the  petitioner  to  a-ssnma  the  name  proposed  on  a  diiy  tpeci- 
ified  therein,  cot  leiiB  than  thirty  daya  after  tlie  entry  of  the 
order.     The  order  aball  be  directed,  to  t<e  entr-ri  d  and  the 
papi  re  on  which  it  was  granted  to  be  filed  within  ten  days 
thereafter  in  the  cltrk's  office  of  the  touuty  in  wbith  the 
petitioner  resittes  if  ho  be  an  iudivilnal,  or  in.the  offi  e  of 
the  clerk  of  the  court  of  citiiinon  ^lU'asof  the  city  unci  county 
of  New  York  if  the  orler  be  made  by  that  court,  or  in  the 
ofQce  of  the  clerk  of  the  city  court  of  New  York  if  the  order 
be  made  by  thiit  court,  or,  if  the  petitioner  be  a  corporntion, 
ia  the  office  of  the  clerk  i;f  the  co'iniy  iu  whi.  h  it«  certificate 
of  incorp  ration,  if  any,  shiiH  be  tiled,  or  if  thtrebe  n<.ne  filed, 
iu  which  itH  principal  ofBcel^hallbe  located,  orif  itiiau  no 
buaino  a  oiHce.  in  the  county  iu  which  its  principal  property 
is  aituaied,  or  in  which  its  operationB  areor  theretofore  have 
been  principnlly  coodnoted,  or  in  the  offi ca  of  the  clerk  of 
the  couDiyvn  which  the  epe-iial  term  granting  the  order  is 
held;  and,  if  the  petitioner  be  a  corporuiinn,  that  a  cortiSed 
copy  of  such  order  BhaH,  within  ten  days  after  the  entry 
thereof,  be  filed  in  theotflceof  the  Sec  einry  of  State;  and 
also,  if  it  be  a  baTiking  corporation,  in  the  olficsof  thesuper- 
intend^nt  of  faoJiB.  or  if  it  be  an  iiiHuraiice  corporation,  in 
the  office  of  the  superiutfndent  of  insurance,  or  if  it  be  a 
railroad  corporation,  in  tbe  office  of  the  bourd  of  railroad 
oommissioners.      Sufh    order  shall  rIbo  direct  the  pubU- 
cation,  within   ten  days  after  the  entry  thereof  of  a  copy 
tiiereof  in  a  desipnated  newspaper,  in  the  countj'  in  which 
j.ttie  orde  ris  directed  to  be  entered,  at  least  once  If  the  peti- 
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pwwwwJiTig.  or^e  pa«^<i^  «bMi«  wa  Jaqfiim.  —j.  ^ 

br  tba  ■abatitatMB  of  Oe  sea-  MM 
■ilhuJi  enta  aad  wiUioul  prcj«di««  tA  tke  aeticn  or  p*^ 


I  2417-  [.4«i'<i  1899.]  Tfa«d<xko(  «Msh  coniiij^  uJ  <> 
each  eovrt,  •ball  tanvtity.  in  lli«  monUi  of  IXeaeiab^,  r*' 
port  to  the  Seeretarj  of  Stete.  all  cfaaBgrs  of  nrnMotn  of  mA 
Tida^ls  07  of  corporadotis,  vhich  have  Wtti  miLde  in  ptuM 
anee  of  orders  filed  in  their  respective  ofltoes  diuing  the  ptf! 
Tear  and  since  the  last  pr«'vioas  report,  a&d  also  r»  port  u 
Uke  manner  to  the  gap»Tint«ndent  of  t^«nks  all  cLau^es  ot 
the  names  of  banidog  oorporatiuns.  nnd  to  \he  sniterinkAiI' 
ent  of  insunuice  all  changes  of  nanies  of  corponlioM 
antUorized  to  make  icaarnnces.  The  Secretary  of  SUit 
mast  caoae  to  be  pahUabed  in  the  neTt  Tolnme  of  ihe  t**- 
■ion  laws  a  t<ibnlar  statement  sbowiog  the  original  nams  d 
each  person  and  cozporation  and  ihe  name  'vrliioh  lie  or 
has  been  authorized  to  aseruDe. 


§  2418- 
amended. 


{AppirenU)/  auperatdai  in   1K9S  ty  $   S417 
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liitga  for  the  Voluntary  IHssolution  of  a  (^rporatton. 


Wljeu  »  majority  of  rtlrec- 

ton,  etc..  mty  patiQon 

for  difiaolutioD. 
li.;  when  tlicr  ore  equal* 

lydlTldad. 
Cnntentaof  petltiro. 
Affidavit  to  liu  anuoxed. 
Presentation  of  pitition, 

etc.       Order    to    »how 

c-atisp. 
Order  to  be  pubtlabed. 


i  211G.  Id. ;  to  be  aerred  nn  ored- 
iton  and  atockboldera. 

2428.     BeariDf;. 

24J7.  Id.:  original  papfrs  may 
be  ua«d. 

'UK.  Application  lor  final 
order. 

3429.    Final  order. 

2430.  Certain  Ralei,  etc.,  void. 

2431.  Certain  corporationi  ex- 

cepted from  this  title. 


1,19.  If  a  majority  of  the  directors,  tnisteeg,  or  other 
,  having  the  miiniigemL'nt  of  tli(»  concerns  of  a  cor- 
a  oraated  l)y  <  r  under  the  luws  of  lbs  State,  discover 
i  stock,  efleotH,  iiud  otlier  property  thereof  are  not 
at  to  pay  all  j  iitit  deuinudK,  for  which  it  ib  liahle,  or 
:d  a.  ronsonnble  sernrity  to  those  -who  may  deal  ■with 
,  for  any  reanon,  they  deem  it  lienttioinl  to  the  inter- 
the  stoclchold^rs,  Ihnt  the  tyrporatloa  Bbould  be 
3d ;  thf  y  muy  preseut  a  petition,  to  the  supreme 
or  to  n  suiierior  city  court  of  the  ciity  where  the 
al  ofBce  of  t:ie  corpuratiou  is  locateil,  praying  for  a 
der  di8ijoiTLag  the  corporation,  as  preticribed  in  thia 


120-  If  n  corporation,  created  under  a  general  atat- 
the  State  for  the  formation  of  corporations,  has  an 
■amber  of  tmste^H  or  directorB,  ■ftho  pre  equally  di- 
respectinR  the  manaseaient  of  its  aflFnirs,  and  the 
stock  of  the  corporation  ia,  at  that  time,  owQpd  by 
istees,    or  directors,   or  ia  so  divided,  that  one  hidf 

is  owned  or  coutroUed  hy  persons  fav(  ring  the 
of  one  hnlf  of  the  trnsteea  or  direL-tora,  and  one  half 
ions  favoriaK  the  course  of  the  other  half  of  them, 
steea  or  diroctotH,  or  one  or  more  of  them,  lufiy  pre- 
petition  as  prescribed  in  the  last  section ,    But  this 

doea  not  apply  to  Q  savin^o  bank,  a  trust  company, 
deposit  company,  or  a  corporation  formed  to  rent 
I  buTKlar  and  fi  e-pioof  vaults,  or  for  the  construetion 
ation  of  a  niilroad,  or  for  aiding  iti  tho  construotion 
,  or  for  tarrying  on  the  biiainess  of  banidng  or  in- 
I,  or  intended  to  derive  a  profit  from  the  loan  or  nee 
ey. 


29  Bun, 
2J  Abb. 
C.  2ai. 

120  N.Y. 
132  N.Y. 
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ooBOLirno^r  OP  cospoR&TTosf.  ^sui-wif 

S  t4Sl.  the  petftiaa  wamm.  akov  that  tte  i 

tiaamm,  wiatk  awlacethe  ptiilioiier  < 
Ike  ili^iiiiiiw  of  tts  tmpat^Otm.    X  actedale 
■Mfiiiltoihe  iKtitJca,  frwHraTag  tke  folkmiiie 
M  fiv  M  the  pctitieaCT  or  ptiiilunug  kfiov,  or*  Imvt 
■KUM  of  kaowKf  ite  aaie : 

L  A  fall  aad  tme  »ocoiiBt  of  all  tbe  credhon  of 
corpmation.  aod  of  all  unsatisfied  tngmgewmtnta, 
imo  by-,  aad  aahikriiig  agafawt,  tke  oatpontian. 

2.  A  atatcBoM  of  tbe  aane  Mid  ptaeo  of  rerideoMtl 
cadi  ocdibir,  aad  of  eacb  penoa  with  wfaom  such  m 
enagemeat  yna  made,  and  to  whom  it  is  to  be  ptrtonoaL 
if  Known ;  or,  if  either  is  not  known,  a  ataiemeni  of  tU 
fact. 

3.  A  statement  of  the  Eom  owiaz  to  each  creditor.  IK 
other  penoo  atiecifiedin  tbe  la«  sobduriaoti.  «nd  the  naiiu* 
of  each  debt,  demand,  or  odKT  oogageBeBi. 

4.  A  Btatement  of  tbe  true  canae  and  conaideratiaD  d 
tbe  iadebtednefla  to  each  crediUir. 

6.  A  foil,  jost,  and  true  inveDtoiy  of  all  the  property  a' 
the  corporation,  and  of  all  tbe  books,  vouchers,  ui 
•ectuitieg,  relndng  thereto. 

6.  A  Eiatement  of  each  incumbrance  upon  tbe  propel? 
of  tbe  corpoiatioB,  sfciy  judgment,  mortgage,  pledge,  a 
otherwise. 

7.  A  full,  just,  and  true  account  of  the  cafHial  stock  r< 
tbe  corporation,  specifying  the  name  of  each  stockholder; 
hiBrnddence.  if  it  is  known,  or  if  it  is  not  kno\«n  stating  tbi 
fact ;  the  Dutober  of  shares  belonging  to  bim  ;  the  amoosl 
paid  in  upon  his  shares  ;  and  tbe  amount  still  due  tbeir 
upon. 

g  24SS.  An  affidavit,  made  by  each  of  the  petiti* 
to  the  effect  that  tbe  matters  of  fact,  stated  in 
petition  and  the  scbedule,  are  just  and  true,  so  far  as  tbt' 
affiant  knows  or  has  tbe  means  of  knowing  the  same,  mitf 
be  annexed  to  tbe  petition  and  schedule. 

t;  8423.  [^TO'd  1889.1  Where  the  petition  is  add. 
to  the  supreme  court,  the  papers  must  be  presented  at 
term  of  that  court,  held  wilhin  the  judicial  district,  ei 
bracing  tbe  County  wherein  the  princii«l  office  of  the  c 
poration  is  located.  In  a  case  specified  in  section 
thousand  four  hundred  and  twenty  of  this  act.  the  cou: 
may,  in  its  discretion,  entertain  ordi.'>miss  the  applicatioi 
Where  it  ontenains  tbe  application,  or  where  the  case  is  oi 
of  those  spi'citied  in  section  two  thousand  four  hundred  sl 
n tact cen  of  this  act.  the  court  must  make  an  order,  requii 
Ing  all  pervoas  Interested  in  the  coryjoration  to  sbtiw  cam 
before  it.  or  before  a  referee  desinumwl  in  the  order,  at 
time  and  place  therein  specified,  not  lc.<9  than  throe  montJ 
after  the  granting  of  the  order,  why  the  coriwration  sbou 
not  be  disaolred.    The  order  must  be  eotered,  and 
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I  papers  must  be  filed,  witbio  ten  days  after  the  order  is 
1  made,  with  the  clerk  of  the  court,  or,  in  the  supreme 
court,  with  the  clerk  uf  the  county  where  the  principal 
oflSce  of  the  ct^rpomtion  >a  locaCcd.  If  it  shall  be  made  to 
appear  to  the  fiatiafaction  of  the  court  (hat  the  ci>rporation 
iainsolvKUt,  Ihe  court  may  at  any  Btiigoof  the  proceeding 
before  fltidl  order,  on  motion  of  "the  petiiioiiers  on  notice 
to  the  Altoruey-Oeneral,  or  on  niolioa  of  the  Attorney- 
Grcneral  on  iioliee  to  the  corporation,  appoint  a  tem- 
porary receiver  of  the  property  of  the  corpora- 
tion, which  receiver  ehatl  have  all  the  powers  and  beswb- 
ject  to  all  the  duties  tliat  are  dedned  aa  belonging  to  tem- 
porary recfivers  ajipuintL-d  in  ail  ai'tion,  in  section  one 
thou.skud  seven  hundred  and  eighty -eight  of  this  act.  The 
court  may  also,  in  its  discretion,  at  any  stu^je  in  the  pro- 
ceeding after  such  appointment  upon  like  motion  and 
notice,  confer  upon  fcuch  temporary  receiver  the  powers 
and  aathority,  and  sahject  him  to  the  diuies  and  liabilities 
of  a  peniiaaent  receiver,  or  as  much  thereof  aa  it  thinks 
proper,  except  That  he  shall  not  make  any  final  distributiun 
among  the  crcrlitors  and  stockholders,  hefure  final  order  in 
the  proceedings,  unless  he  ia  specially  directed  bo  to  do  hy 
the  court.  11'  such  receiver  be  appointed,  the  court  may, 
in  ita  discretion,  on  like  motion  and  notice,  with  or  without 
aecurily,  at  any  stage  of  the  proceeding  liefore  the  final 
order  grant  an  injunction,  restraining  the  creditors  of  the 
corporation  from  bringing  any  action  against  the  «aid  cor- 
poration for  lljD  recovery  of  a  sum  of  money,  or  from 
taking  any  further  proceedings  in  such  an  action  thereto- 
fore commenced.  Such  injuncrion  shall  have  the  same 
effect  and  be  subject  to  the  same  provisions  of  law  as  if 
each  creditor  upon  whom  it  be  served  was  named  therein. 

§  S424.  A  copy  of  the  order  must  be  published,  aapre-  lasN.Y.BW 
Bcribed  therein,  at  least  once  in  each  of  the  three  weeks 
imracdiately  preceding  the  time  fixed  therein  for  ehowing 
cause,  in  the  newspaper  printed  at  Albany,  in  which  legal 
notices  are  required  to  be  jmblislied  ;  and  also  in  one  or 
more  newspaiwrs,  specified  in  tbe  order,  published  in  the 
city  or  county  wherein  the  order  is  entered. 

§  S42B.  A  copy  of  the  order  must  al*o  be  serred  upon 
each  of  the  persons,  specified  in  the  schedule  as  a  creditor 
or  etockholder  of  the  corporation,  <ir  as  a  person  to  whom 
an  engagement  of  the  corporation  is  to  be  performed,  other 
than  a  person  wlvnse  residence  is  staled  to  be  unknown,  or 
to  be  wrthout  the  United  States.  The  serrice  must  be  made, 
either  persnaally,  at  least  twenty  days  before  the  time 
appointed  for  the  hearing  ;  or  by  depositing  a  copy  of  the 
order,  at  least  forty  days  before  the  time  so  appointed,  in 
the  poat-offlce,  inclosed  in  a  postpaid  wrapper,  addressed  to 
the  person  to  be  served,  at  bis  resideuce,  as  stated  in  the 
schedule. 
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:nn,W8.  §  S426.  At  the  time  and  place  spedJiftl  in  the  order,  or 
at  the  lime  and  place  to  ■which  the  heuiiDg  is  adjouroed, 
the  court,  or  the  referee,  miwt  hear  the  allegations  and 
proofa  of  the  p'lrtie*,  and  determiae  the  fael-s.  If  a  referee 
was  not  desimaled  in  the  order  to  show  cause,  the  court 
maj',  in  i(a  disrretion,  appoint  a  referee  when  or  after  the 
order  is  reltirnable.  The  decision  of  the  court,  or  the 
report  of  the  referee,  must  he  iti  writing,  and  must  bf 
made  and  flleii  with  all  convenient  speed.  It  must  con- 
tain a  statement  of  the  effects,  erediis,  and  other  property, 
and  of  the  debts  and  other  engagements,  of  the  corpora- 
tion, and  of  all  other  matters,  pertaining  to  its  aflFairs. 

§  S4S7.  The  court  or  the  referee  is  entitled  to  use.  tipou 
the  hearing,  the  origiuul  petition,  and  the  Hcheduies  an- 
nexetl  thereto  ;  and  tlie  clerk  must  tnmsmit  them  accord- 
ingly, upon  the  written  order  of  the  judge,  or  of  the  referee. 
In  that  case,  they  muat  be  returned  with  the  decision  or 
report. 

§  24S8.  Where  the  hearing  is  before  a  referee,  a  niolioii 
for  a  final  order  must  be  made  to  the  court,  upon  notice  to 
each  person  who  has  marie  himself  a  party  lo  the  proceed- 
ings, bj'  tiling  with  the  clerk,  before  tlie  close  of  the  hear- 
ing, a  notice  of  hia  appearance,  in  person  or  by  attorney, 
specifying  a  poKt-olhee  within  the  State,  where  auch  a 
notice  may  be  served.  The  notice  may  be  served  as  pre- 
scribed in  this  acl,  for  the  service  nf  a  paper  upon  an 
attorney  in  an  seiiou.  Where  the  hearing  was  before  the 
court,  a  motion  for  a  final  order  may  be  made  tnunediately, 
or  at  such  a  time  and  upon  such  a  notice,  as  the  court  pre- 
scribes. 

§  24S9.  Upon  an  appttcatiou  for  a  final  order,  if  it  ap- 
pears to  the  court,  in  a  case  spet^itied  in  acelion  two  thou- 
sand four  hundred  and  nineteen  of  this  act,  that  the  cor- 
poration is  iasolveat,  or,  in  a  case  .speciflcd  cither  in  that 
section,  or  iti  settion  two  thousand  four  hundred  and  twenty 
of  this  act,  that,  for  any  reason,  a  dis.solulioa  of  the  cor- 
poration will  be  lieueticial  to  ttu-  interests  of  the  stoels- 
liohiers,  and  not  injurious  to  the  public  interests,  the  court 
must  make  a  tiual  order,  dissolving  the  coiijoraliou,  and 
appointing  one  or  more  receivers  of  its  proi>erty.  Upon  the 
entry  of  the  orrler,  the  corporation  i.s  dissolved.  The  court 
may,  in  iis  di.SL'retion,  appoint  a  director,  trustee,  or  other 
officer,  or  a  stockholder  of  the  corporation,  a  receiver  of  ^ 
property. 

§  S430.  A  sale,  a.ssigumcnt,  mortgage,  conveyance,  or 
other  transfer,  of  any  properly  of  a  corjjoration,  made  after 
the  filing  of  a  petition  as  prescribed  in  this  title,  in  payment 
of,  or  as  security  for,  an  existing  or  prior  debt,  or  for  any 
other  consideration  ;  or  a  judgment  thereafler  rendereci 
against  the  corporalion  by  confession,  or  upon  the  accept- 
ance of  an  oHer,  is  absolutely  void,  as  against  the  receiver 
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ippoinied  in  the  apecial  proceeding, 
creditors  of  the  corporation. 

g  8481.  [Am'd  1884,]  This  title  doea  notapply  to  an  in- 
BurporalL-d  library  sofiety,  to  a  rdi^ious  corporaiion.  or  to 

seicel  scbooi  or  academy  incorponitoil  by  the  regents  of 
llif  univeraitj-,  or  hy  tlie  iegislaturp,  or  to  n.  muDKupa)  or 
diIkt  nolitictij  coriwmlion.  In  the  case  of  cor]>nration« 
afFct  ted   by  the   pr<Jv•i^?ions   of   tbis   title  nud   not  liaving 

tM'klKjklers,  iiatml)  be  sufflcieut  for  the  purposes  of  this 
itlo  to  notify,  naniu  and  refer  to  the  "  luembers  "  of  such 
lorporations  instead  of  "  9tn<-kliolders  "  as  herein  provided. 

TITLE  XII. 

ptoeeediiiffa  ttcppUmentary  t«  an  ejvcution  agaiiiat  properti/. 

jcLE  I.  Procewiingc  to  coDipel  an  examiaation  of  the  jadgment 
dpbtur.  Biid  of  hi«  debtor  or  biUee. 
2.  The  receiver. 

ARTICLE    FIRST. 

'ROOlCEDlNGs  TO  COMI'EL  AN  ESAMUJATION  OP  THE  JUDG- 
MENT Debtok,  and  oi-^  HIS  Debtor  ok  Bailbe. 


M32.  Tli<i     diffarent    remedle8       {  -2450. 

UDdor  tills  title. 
3438.  Nature   of    the  remedies. 

Review  of  ordcre.  2-151. 

S434.  WhtLtjadge  ma;  entertain 

the  ;iTaceedinpi,  2452. 

21.56.  Order  to   eiamiiio  judj?- 

meutdeblorafiiT  return  'USi. 

of  cxeciitioD.  £'154. 

212G.  III.  ;  hefore  rstarn  of  exe- 
cution. 3155. 
2187.  Warrant  of  arrent  instead 

of  order.  2456. 

a4»8.  Id.  ;  after  the  order  hae 

tjeen  made.  ^457. 

24-39.  Warrant ;    how    vacated, 

etc  3458. 

'^440.  Undertaking  may   Ni  re- 
quired, eic. 
8441.  Order  to  eiamlnc  perron 

baviriE    properly,    etc.,  248!). 

of  jtKltrmeDl  debtor. 
244S.  Klllier  (■rder  may  require 

attenilance     before     a  3400. 

referee. 
Sits.  Reference  may  be  ordered 

at  uny  tnne.  '2161. 

S444.  Proeeeding"  upon  exnmi- 

natlni^  ;  adJiBurnmt-nt. 
3445.  Referee  tn  be  sworn.  34fiB. 

S446.  Ord<!r    purtiiittini;  person 

indcbtid  to  pay  debt  to 

fherilT. 
344*.  Order  requiring  delivery  ^(i3. 

of  money  or  propcjty  to 

shorill  or  receiver. 
a448,  riutv  of  till!  pheriff. 
^40.  How  money  or   property 

applied  to  pny  the  judg- 
ment. 


Balance  to  be  paid  or  Ov- 
tivered  to  judgment 
dcl)t.or,  etc. 

pfudgu  ma  enjoin  trana- 
fer,  *tc.  of  property. 

Mode  of  service  of  certain 
orders. 

Servlcs  of  a  warrant. 

Uow  praci'odiJigi  dltcon- 
tinned  or  dismiesed. 

Costs  to  Judgment  cred- 
itor. 

Id.  ;  to  judgment  debtor, 
etc. 

Otsobi'dlence  to  order ; 
how  puniflbed. 

Upon  what.  Judgment,  and 
to  what  f'uunly,  tlieexe- 
cgtion  mn^t'bare  ia- 
eaed. 

In  whit  county  Judgment 
debtor,  his  bailee,  etc., 
muBt  attend. 

No  pernfin  cicuped  from 
aneweiinz  on  the 
ground  of  fraud. 

Prx>ct'ec]mgs  where  Judg- 
ment ia    against  joint 

dA>tOTB. 

Procoedingi  coinmenticd 
before  one  Judge  may 
be  coutlnoed  before 
another. 

Oasea  where  thif  chapter 
ia  not  applicable  ;  u  liat 
projierty  cannot  ba 
reached. 
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§  S4dS.  This  title  provides  for  three  distinct  remedin, 

as  follows: 

1.  Ad  order  made  or  a  lirnrrant  issued  against  a  judgment 
debtor,  after  the  return  of  au  execution. 

2.  An  order  made,  or  a  wiirraiit  issued  ugain.st  a  judg- 
ment debtor,  after  the  isi^uing  and  before  llie  return  of  an 
execution. 

8.  An  order,  made  after  tlie  issuing,  and  either  before  or 
after  the  reiurn,  of  uti  e.veeution,  against  a  person  who  lias 
property  oi  the  judgment  debtor,  or  is  indebted  to  him. 

The  proceedinga  under  subdivision  third  of  this  section, 
may  be  pursued,  either  alone,  or  simultaneously  with  the 
proeeediugH  under  subdivision  first  or  subdiviBion  second. 

§  S433.  Each  of  those  remedie.s  is  a  special  proceeding. 
But  an  order,  made  in  the  course  thereof,  can  be  reviewed, 
only  as  follows : 

1*.  An  order,  made  by  a  judge,  out  of  court,  may  be  va- 
cated, or  modified  by  tlie  judge  who  luiide  it,  a.s  if  it  was 
made  in  an  aelion  ;  or  it,  or  tbo  order  of  the  judge  vacat- 
ing or  modifying  it,  may  be  vacated  or  modified,  upon 
motion,  by  the  court  out  of  which  the  execution  wu 
issued, 

2-  Where  the  execution  was  issued  out  of  a  county  court, 
an  appeal  from  an  order,  made  in  the  course  of  the  pro- 
ceedings, may  bo  taken  in  like  manner,  as  if  the  order  was 
made  in  an  action  brought  in  the  same  court. 

§8434.  [Am'd  1881,  1884.]  Either  special  proceed- 
ing may  be  instituted  before  a  judge  of  Uie  court  out  of 
wbich,  or  the  county  judge,  the  special  county  judge,  or 
the  special  surrogate  of  the  county  to  which  the  execution 
was  i.ssued,  or  where  it  was  i.ssued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of 
that  city,  before  a  judge  of  the  court  of  common  pkuia  for 
that  city  and  county.  Where  the  execution  was  issued  out 
of  a  court  other  than  the  supreme  court,  and  it  is  showTi  by 
affidavit  that  each  of  the  judges  before  whom  the  special 
proceeding  might  be  instituted,  as  prescribed  by  this  sec- 
Won,  is  absent  from  the  county,  or  lor  any  reason  unable  or 
disqualified  to  act,  the  sperial  proceedings  may  be  instituted 
Vfore  a  justice  of  the  Bupreme  court.  In  lliat  case  if  he 
does  not  r&side  within  the  judicial  district  embracing  the 
county  to  wbich  tlie  execution  was  issued,  the  order  made 
or  warrant  issued  by  him  must  be  returnable  to  a  justice  of 
the  supreme  court  residing  in  that  district,  or  the  county 
judge,  or  the  special  county  judge,  or  special  surrogate  of 
that  or  an  adjoining  county,  as  directed  in  the  order  or 
warrant. 

g  S435.  At  any  time  within  ten  years  after  the  return, 
wholly  or  partly  uusalisticd,  of  an  execution  against  prop- 
erty, ispued  \ipon  a  judgment,  as  prescribed  in  section  two 
thouBand  four  hundred  and  fifty  eight  of  this  act,  the  judg- 
ment creditor,  upon  proof  of  the  facts,  by  affidavit, 
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Other  competent  written  evidence,  is  entitled  to  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined 
concerning  hia  property,  at  a  time  and  place  specified  in 
the  order. 

§  2436.  Al  ni\y  \mw  after  the  issuing  of  an  execution  SSBoa^ 
against  propertj-,  as  prescrilied  in  section  two  thousatid 
four  hundred  and  fifty  I'lsbt  of  tlii.s  net,  and  before  the 
return  thereof,  the  judgment  crediior,  upon  proof,  by  affi- 
davit, or  other  com[x;tent  written  evidence,  that  the  judg- 
ment debtor  has  properly,  which  he  unjustly  refuses  to 
apply  towards  llie  »atisfaction  of  the  Judgment,  is  entitled 
to  an  Older,  rtquirinc  the  judg^ment  debtor  to  attend  and 
be  examined  concern mg  bis  projierty,  at  the  lime  and  place 
specilied  in  the  order. 

§  S437.  Upon  proof  entitling  a  judgment  creditor  to  an 
order,  under  either  of  the  lust  two  sections  ;  and  also  proof, 
bynftidavit,  to  the  »ali.sfactioii  of  the  judge,  that  there  is 
diinger  that  the  judgment  debtor  will  leave  the  State,  or 
conceal  himself,  and  that  there  is  reason  to  believe  that  ho 
has  properly,  which  he  unjustly  refuse,s  to  apply  to  the 
payment  of  the  judgment  ;  the  judge  may,  inirtead  of 
making  an  order,  i8,-;ue  a  wamuit  under  hia  hand,  reciting 
the  facts,  and  rcquhing^  the  sherifE  of  any  county,  where 
the  judgment  debtor  may  ho  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  judge, 
if  the  case  is  one  where  the  warrant  must  he  returnable  to 
another  judge. 

§  S438.  Where  the  facts  specified  in  the  last  pection. 
are  made  to  appear,  as  therein  stated,  at  any  time  after  the 
making  of  au  order,  requiring  rhe  judgment  debtor  to 
attend  and  be  examined,  and  before  the  close  of  hia  ex- 
amination, the  judge  may  issue  a  warrant,  as  therein  pre- 
scribed ;  and,  if  necessary,  may  duect  tlie  adjournment, 
or,  if  the  return  day  of  the  order  has  elapsed,  the  con- 
tinuance of  tlic  proceeding-s  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

§  S439.  A  -warrant,  i.'^sued  a<?  prescribed  in  the  laat  two 
sections,  may  be  vacated  or  moditied.  as  prescribed  in 
section  two  thousand  four  hiuidred  aud  thirty-three  of  this 
act,  with  respect  to  an  order. 

§  2440.  Where  a  judgment  debtor  haa  been  arrerted 
and  brought  before  a  jndge,  by  virtue  of  a  warrant,  iB.«ued 
as  prescribed  in  this  article;  and  it  appears,  to  the  aatis- 
faction  of  the  judge,  from  his  examination,  or  other  proof, 
that  there  is  danger  that  he  will  leiivo  the  State,  or  conceal 
himself,  and  that  he  haa  property,  which  lie  has  unjustly 
refased  to  apply  to  the  sali^faciion  of  the  judgment ;  the 
judge  may  make  an  order,  requiring  him  to  give  an  under- 
taking, with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  aiwcified  in  the  order,  to  the  effect,  that  he 
willj  from  time  to  time,  aa  \h&  jud^e  directs,  attead  before 
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the  judge ,  ur  "before  a  refercf.',  appointed  or  to  be  appointed  in  j 
the  proceeding  ;  and  that  lie  wUl  not,  until  tliscliarfred  from  | 
wrest  by  virtue  of  llie  warrant,  disfpoi>«  of  any  of  his  prop- 
erty, which  is  not  exempted  frtnn  seizure  by  section  two'l 
tlimisfiud  four  Litndred  and  «ixiy-tliree  of  tliiH  act.     If  h« 
fails  to  comply  with  the  order,  the  juduje  must  forthwith, 
by  warruui,  coTOiiiit  him  to  prison,  there  to  remain  until 
the  close  of  tlie  exaiainulion,  or  the  giving  of  the  required  i 
tindertaking  ;  except  that  the  jiidj^e  may  direct  the  sheriff  J 
to  produee  him,  from  time  to  time,  as  required  in  thecounej 
of  the  proceedings. 

§  S441,  Upon  proof,  by  utHdavit,  or  other  competent] 
written  evidence,  to  the  satisfaetion  of  the  judge,  that  an 
execution  against  property  has  hccn  isaned,  as  prescrilied  | 
in  section  two  thousand  four  hundred  and  flfty-eighl  of ' 
this  act,  and  eitlier  tliat  it  lias  been  returned  wholly  or 
partly  imnatistted,  or  tiiat  it  haa  not  heen  returned  ;  and 
also  that  any  person  or  corporaiinn  has  personal  property 
of  the  judgment  debtor,  exceeding  ten  dollars  in  value,  ori 
ia  indehled  to  Idm   in  a  sum  exceeding  ten  dollars;  the 
judgment  creditor  is  entitled  to  aa  order,  requiring  that 
person  or  corporation  to  attend  and  be  examined  conoeni- 
ing  the  debt,  or  other  properly,  at  a  lime  and  place  specified 
ia  the  order.     The  judge  may,  in  \m  discretion,  required 
notice  of  the  subsequent  proei'edings  to  be  given  to  the! 

Indginent  debtor,  in   sucb  a  mamier  aa  ho  decma  just. 
Sut  a  receiver  shall    not  he  appointed  without  such  a^ 
notice  ;  excel >t  **  otherwise  preBcribed  in  article  second  of  | 
thia  title. 

g  S44S,  An  order,  requiring  a  per.son  to  attend  and  be 
examined,  made  pursuant  to  any  provision  of  this  article, 
must  require  him  bo  to  attend  and  be  e.iiiniined,  either  be- 
fore the  judge  to  whom  the  order  is  rel>irnat)le,  or  before  a 
referee  designated  therein,  Wliere  the  examination  is  t^ken 
before  a  referee,  he  must  certify,  to  the  judge  to  whom  the  | 
order  i.s  returnable,  all  the  eviijence  nnrl  the  other  proceed- 
ings taken  heforo  hitn. 

§  8448.  At  any  stage  of  the  proceedings,  the  judge  to  I 
•whom  the  order  is  returnable  may,  in  bin  dj.wrelion,  make 
an  order,  direetius  tliat  auy  other  exarainalion,  or  testi- 
mony, be  taken  by.  fir  that  aqucslion  arising  he  referred  to, 
aref'erce,  (.lesignaled  in  the  onler,  Where  a  question  is  so 
referred,  the  n.'feree  may  be  directed  to  report  either  the 
evidence  or  the  facta. 

§  2444.  Ujion  an  examination  under  this  article,  each ' 
answer  of  a  piu  ly  or  wiincss  examined  must  be  under  oath. 
A  corporaiiiiu  nivisl  nllirid  by.  and  answer  under  the  oath 
of,  nn  ofliccr  tlici  eof  ;  aud  the  judge  may,  in  hie  discretion, 
specify  the  officer.  Either  party  may  be  examined  as  s 
witness,  in  his  owe  behalf,  and  may  produce  and  examine 
other  witnesses,  as  upon  the  trial  of  an  action.     The  judge 
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or  referee  may  adjourn  nny  proceedinifs,  under  this  article, 
from  time  to  litiie,  as  he  ihinks  proper. 

§  S445.  Unless  the  pBrtica  esprcssly  -waive  the  referee'i 
oath,  a  reft'rec,  appoiii(td  as  pn-.scri bi'd  in  this  article,  must, 
before  entering  upon  an  esaiiiination,  or  takin-r  testitnoDV, 
siibBcrilie  and  take  an  oath,  tliai  lie  will  fuithf  ully  und  fairly 
discharge  his  duty  uiwn  iLe  reference,  and  make  a  just  and 
true  report,  nc-cordiiig  to  the  best  of  his  iiiulcrslu tiding. 
The  oath  may  he  adiiiiuistered  by  an  offlcer  desijjDattd  iii 
Bcetiou  ei^lht  hmsdred  und  forly-twii  of  this  aet,  and  mu^t 
be  returned  to  the  judge,  with  the  rejMirt  or  testimony. 

§  2446.  At  any  time  after  the  eotniiiencemeut  of  a  spe- 
cial pn>eecding,  authorized  by  this  article,  and  liefort;  the 
appoiiitnieiit  of  a  reeeiver  thtrfin,  or  the  extension  of  a  re- 
ceiversliip  thereto,  the  JMdge,  hy  whom  the  order  or  warrant 
was  granted,  or  to  whom  it  is  reliirnuble,  niay,  in  his  dis- 
cretion, upon  proof,  by  affidavit,  to  his  satisfaetion,  that  a 
person  or  corporatii 111  is  indi'ljted  to  the  judgment  debtor, 
and  upott  such  a  notice,  given  to  such  persons,  aa  he  deems 
just,  or  without  notice,  make  au  order,  perinitdng  the  per- 
son or  corporation,  to  pay  to  a  sherilT,  de>igiiated  in  the 
order,  a  sum,  on  account  of  the  alh-ged  indebtedness,  not 
exceeding  the  sum.  which  will  satisfy  the  execution.  A 
payment  thus  made  is,  to  the  extent  thereof,  a  diischarge  of 
the  indi'btedueHS,  except  as  agiiiiiHt  a  transferee  from  the 
Judgment  debtor,  in  good  faith  and  for  a  valuable  consid- 
eration, of  wliose  rights  the  pei'sonorcorpijralion  had  actual 
or  constructive  notice,  when  the  payment  was  inaiie. 

§  S447.  Where  it  appears,   from  the  examinalinn  or  98N.T.  TO. 
tostimnny,  taken  in  a  special  proceeding  authorized  by  thia    JI^m''' 
article,  that  the  judgment  debtor  has,  in  hia  possession  or  jg^iMi.  n 
under  his  control,  tn<mey  or  other  persniml  property,  be-   c.  Bio.  ' 
longing  to  him  ;  or  ihat  one  or  more  articles  of  personal  ??,^J^- 
property,  capable  of  delivery,  his  right  to  the  possession   i  go^j>, 
whereo?  is  imt  substiiiitially  disputed,  are  in  the  possession   n.  H 
or  under  the  conlntl  of  another  person  ;  the  judge,  by  whom 
the  order  or  warrant  was  grunted,  or  to  wlinm  it  is  return- 
able, may.  in  his  discretion,  and  upon  such  a  notice,  given 
to  sueii  pers-oiiK,  aa  he  deeuia  just,  or  without  notice,  make 
an  order,  directing  the  judgment  debtor,  or  other  person, 
immediately  to  pay  the  money,  or  deliver  the  articles  of 
personal  prfjperty,  to  a  alicrifl,  designated  in  the  order,  un- 
lets a  receiier  ha-s  been  appointed,  or  a  reeeiverahip  has 
been  extended  to  the  special  proceeding,  and  in  that  case  to 
the  receiver. 

§  8446.  If  the  sheriff,  to  whom  money  is  paid,  or 
other  property  is  delivered,  pursuant  to  an  order  made  as 
prescribed  in  either  of  the  last  two  sections,  does  not  then 
hold  an  execution  u|inn  the  judgment  against  the  property 
of  the  judgmentdebtor,  he  has  the  Bame  rights  and  powers, 
and  is  8u bject  to  the  same  duties  and  liabilities,  with  re- 
spect to  the  money  or  property,  as  if  the  money  had  been 
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cioUected,  or  the  propertj^  had  been  levied  upon  by  him,  l)v 
virtue  of  such  an  execution  ;  •xceptasotlicrwise  prescribcti 
in  the  next  aection, 

Pr-  }  244S.  [jlm.-<i,lR»a.  ^iitrmimCTifto  (a/re  e/Tct*  Scpfcsmfierl,  1802.  ]  After 
?■  areoeiverhaa  been  appolotra,  ur  ureoeivfmlilphivBbRen  extenJcdtotbe 
ipeclalproooBding,  tbejudse  muet,  by  order,  rjiroot  tbe  sheriff  to  paj 
the  money  or  tln"  pruoBeda  of  the  property,  deducting  bia  fees,  to  the 
receiver ;  or  If  tlie  uaso  bo  rcqulreg.  to  deliver  to  the  rocoivor  the  prop- 
erty lu  hla  handn.  Bat  if  it  uppeare,  to  the  aatlafactioii  of  the  jtidgt. 
that  an  order,  appointine  a  reoeiver  or  extending  a  receiTernhlp  iiDol 
oeccMary.ho  may,  by  an  order  recltinR  that  fact,  direct  theahertffto 
apply  the  ii.oney  bo  pBid.  or  the  proceeds  of  the  property  eo  deUveied 
upon  aa  execDtion  lu  favor  of  the  judf^ment  creditor,  lasiaed  eitlia 
before  or  after  th«  payment  or  deli  very  to  the  sheriff:  and  a  receiver, 
appointed  pariuant  to  t)ie  proTlHloiiii  of  this  article,  may,  on  leave  of  t 
jiidBehavinn  power  to  appoint  Biich  rectnver,  lease  the  real  property 
tbat  Khali  come  into  bis  paHesHiou  for  BiiL-ti  time  as  eball  be  neceanry 
to  realize  money  HnfRirlent  to  fttttiefy  the  judgment,  with  interest  there- 
on and  coatA  of  the  special  proceed in^. 

§  S4B0.  Where  money  is  paid,  or  property  di?livered,  as 
prescrilied  in  the  last  four  sections,  and  afterwards  the 
■pedal  proceeding  is  discomintied  or  dismif^ed  :  or  the 
judgment  is  satiafled,  without  resociinu;  to  thiU  money  or 
property  ;  or  a  balaaee  of  the  money,  or  of  the  proceedsof 
the  properly,  or  a  pari  of  the  property,  remains  in  the 
sheriff  s  or  the  receivers  hands,  after  satisfying  the  judg- 
ment, and  the  costs  aud  expenses  of  tht^  speeial  proceed- 
ingB  ;  the  judge  must  make  an  ortier,  directing  the  Biiertfl 
or  receiver  to  pay  the  uibuey,  or  deliver  the  property,  V> 
remaining:  in  his  hands,  to  the  judgment,  debtor,  or  to  such 
other  person  aa  appearH  to  be  entitled  tliereto,  upon  p«v- 
ment  of  his  feew,  and  all  other  sums  legally  chargeable 
against  the  same. 

§  2461.  Tie  judge  by  whom  the  order  or  warrant  wi 
granted  or  tn  whom  ft  is  returnable,  may  make  an  injunc- 
tion order,  restraining  any  person  or  corpiiralion,  whethef 
a  party  or  not  a  party  to  the  special  proceedings,  from  mak- 
ing or  sulTering  any  "transfer  or  other  disposition  of,  or  in- 
terference with,  the  propeity  of  the  judgment  debtor,  or 
the  property  or  debt,  concerning  which  any  person  is 
reqiured  to  attend  and  be  examined,  until  furlhej  direction 
in  the  prcmisesi.  Such  an  injunction  order  may  be  made 
simuUatieoiisly  wilh  the  order  or  warrant,  hy' which  the 
special  proceeding  is  itislitnled,  and  upon  thes:jme  papers  ; 
or  afterwards,  upon  an  affidavit,  showing sufflcieitt  grounds 
therefor.  The  judge  or  the  court  mny.  as  a  condition  of 
granting  an  application  to  vacate  or  modify  the  injunction 
order  require  the  ajiplicant  to  give  security,  in  such  a  sum 
and  in  such  a  manner,  as  justice  requires. 

§  2462.  Au  injunction  order,  or  an  order  requiring  a 
person  to  attend  and  be  examined,  made  as  prescribed  in 
this  article,  must  be  served  aa  follows  : 

1.  The  original  order,  under  the  hand  of  the  judge  mak- 
ing it,  must  he  exhibit<:d  to  the  person  to  be  served. 
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2.  A  copy  thereof,  and  of  the  affidavit  upoo  which  it  was 

made,  muat  be  delivered  to  him. 

Service  upon  a  corporation  is  siifBcient,  if  made  u\K)n  an 
officer,  to  whom  a  copy  of  a  summons  must  be  delivered, 
where  a  summons  is  personalty  served  upon  tJic  corpora- 
tion ;  unless  the  officer  is  8i)ecially  designated  by  the  judge, 
as  prescribed  in  pection  two  thousand  four  liuiidrcd  and 
forty-four  of  this  act. 

§  S463.  The  sheriff,  when  he  arrests  a  iudgmpnt  debtor 
by  virtue  of  a  warrant,  issued  as  prewrihi'd  in  thia  article, 
must  deliver  to  him  a  copy  of  the  warrant,  and  of  the  affi- 
davit upon  which  it  waa  granted. 

§  8464.  A  special  proceeding,  instituted  as  prescribed  in 
this  article,  may  be  discontinued  at  nny  time,  upon  such 
terms  as  justice  requirea,  by  an  order  of  the  judge,  made 
upon  the  application  of  the  judgment  creditor.  Where  the 
judgment  creditor  uiin-asonably  neglects  or  delays  to  pro- 
ceed, or  wluTc  it  appear.s  that  lii.s  judgment  has  been  satis- 
fied, his  proceedings  may  be  dismissed,  upon  like  terms,  by 
a  like  order,  made  upon  the  application  of  the  judgment 
debtor,  or  of  the  plaintiff  in  a  judgment  creditor's  action 
aeainst  the  debtor,  or  of  a  ju<]gmcnt  creditor  who  has  io- 
Btituted  eitherof  the  special  proceedings,  authorized  by  thia 
article.  Where  an  order  appointing  a  receiver,  or  extend- 
ing a  receivership,  has  been  made,  in  tlie  course  of  the 
special  proceeding  notice  of  the  application  for  an  order 
speciHed  in  this  section,  must  be  given,  in  such  a  manner  es 
the  judgR  deems  proper,  to  all  persons  interested  in  the  re- 
ceiverstiip,  as  far  as  they  can  conveniently  be  ascertained. 

§  246B.  The  judge  may  make  an  order,  allowing  to  the 
judgment  creditor  a  fl.xed  sum,  as  coMts,  consisting  of  his 
witnesses'  fees  and  other  disbursements,  and  of  a  sum,  in 
addition  thereto,  not  exceeding  thirty  dollars ;  and  direct- 
ing the  payment  thereof,  out  of  any  money  which  has 
come,  or  may  come,  to  the  hands  of  the  receiver,  or  of  the 
sheriff ;  or,  within  a  time  specified  in  the  order,  by  the 
judgment  debtor,  or  other  person  against  whom  the  special 
proceeding  is  instituted. 

§  S466.  Wbere  the  judgment  debtor,  or  other  person 
agains-t  whom  the  specif  pro<'eeding  is  instituted,  has  be«'n 
examined,  and  property,  applicable  to  the  payment  of  the 
judgment,  has  not  been  discovered  in  the  course  of  the 
roecial  proceeding,  the  Judge  may  make  an  order,  allowing 
mm  sura  sum  aa  costs;  and  directing  the  payment  there- 
of, within  atime  specified  In  the  order,  by  the  judgment 
creditor ;  or  except  where  it  is  allovred  to  the  judgment 
debtor,  out  of  any  money  which  has  come,  or  may  come, 
to  the  hands  of  a  receiver  or  of  the  siberiff . 

g  B467.  A  person  who  refuses,  or  without  siifBdent  ex- 
cuse neglects,  to  obey  an  order  of  a  judge  or  referee,  made 
;  to  the  latt  twoaectioiH.  or  to  any  other  ptoviaion 


miwnant  to  the 


MBaii.lA 
19  Abb.  N. 
C.  88a.  ^H 


88Bim.I«. 


9  How.  Pr. 

tw. 

CW.  Pro. 
9. 
td.4S. 


280  SXTFPLE.^tEI^^ARY  PROCEEDrN-CH*.  ^§2i^: 

of  thisartick",  and  duly  served  upon  him,  or  an  oraldireetia 
given  dirfOtly  to  liiiii  by  a  judi^e  or  referee,  in  the  coureed 
the  special  proeecdin^r  :  or  to  attend  before  a  judse  ( 
referee,  aicordiDg  to  the  comraaad  of  a  stibpcenn,  dri 
served  upon  him  ;  may  be  punished  by  the  judj;e,  orL 
the  court  out  of  which  the  e.^tecution  was  issueil.'os  fori 
contempt, 

§  8458,  [A'md  1881.]  In  order  to  entitle  a  judgrael 
creditor  to  midntiiiu  cither  of  the  special  proneedinps,  r 
thorized  by  this  article,  the  judgment  must  liavo  lieenn 
dered  upon  the  judgment  debtor's  appearance,  or  person 
service  of  the  summons  upou  him,  for  a  sutn  not  less  Ifad 
twentv-flve  dollars,  ami  tlie  execution  must  Jiave  lieen  i 
out  of  a  court  of  record  ;  and,  eitlier, 

1.  To  the  sheriil  of  the  county  where  the  judgment 
debtor  has,  al;  the  time  of  the  comriiencenient  of  the  spaM 

Eroceeding,  a  place  for  the  regular  transaction  of  buidneM 
I  person  ;  or, 

2.  If  the  judi^Mienl;  debtor  is  then  a  resident  of  the  Stal( 
to  the  sheritt  oif  the  county  where  ho  resides  ;  or, 

8.  If  he  is  not  then  a  resident  of  the  State,  to  the  she 
of  the  county  where  the  judgment-roll  is  filed  :  unless  1 
execution  was  issucnl  out  of  a  cimrt.  other  than  that  I 
■which  the  judgment  was  rendered,  and,  in  that  case,  tol 
aherifE  of  the  county  where  ihe  transcript  of  the  iudsma 

§  S469.  If  the  iudgment  debtor,  or  other  person,  i 
quu-ed  to  attend  and  be  cxuniined,  as  prescrilied  in  thiaarl 
cle,  or  the  officer  of  a  corponition,  required  to  attend  in  i 
behalf,  is,  at  the  time  of  the  service  of  the  order  upa 
him,  a  reiiiident  of  the  State,  or  tlii-n  ha-^an  office,  withintll 
State,  for  the  regular  transaction  of  busincsss  in  person,  he" 
cannot  be  compelled  to  attend,  pnrsiiunt  to  the  order,  orio 
any  adjournnient,  at  a  place  without  the  county  wherein 
Ma  residence  or  place  of  business  is  situated. 

§  S460.  [.lmV1881.]  A  party  or  a  witness,  examineil 
in  a  special  proceeding,  aiirlioiiKcd  by  this  article,  is  not  e\- 
cuwd  from  answering  a  quesliun,  on  the  ground  thiit  his 
examination  will  tend  to  convict  him  of  the  commission  of 
a  fraud  ;  or  to  prove  that  he  has  been  a  party  or  privy  to, 
or  knowing  of,  a  conveyance,  asi!i<:nmeat,  transfer  or  other 
disposition  of  property  for  any  purpose ;  or  that  he  or 
another  person  claims  to  be  entitled  as  against  the  jwlgrnent 
creditor,  or  a  receiver  appointed  or  to  bo  appointed  1n  the 
Epcci.il  proceL'ding,  to  hold  property,  derived  from  or 
through  (he  judf^ent  debtor,  or  to  bo  discharged  from  the 
payment  of  a  debt  which  was  due  to  the  judgment  debtor, 
or  "to  a  jMTsoii  in  his  iielialf.  But  an  iinswercannot  be  used 
as  evidence  against  the  person  so  answering,  in  a  crimiual 
action  or  criminal  proceeding. 

^£461.  Where  the  execution  was  issued   as  nrescribed 
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section  ouc  tbousanti  niue  ImDdrcil  and  forty-one  of  Ihis 
3t,  a  debt  due  to,  or  otbi-r  persomit  properly  owned  by, 
le  or  more  of  tbe  defendants  not  suiimioiied,  jointly  with 
tie  defendants  summoned,  or  wifli  any  of  them,  may  be 
paehed  by  a  spociid  ]iroceeding,  instituted  as  prescribed  in 
lis  article,  and  founded  upon  the  judgment. 

§  S46S.  Sectioim  twenty  six,  tifty-two,  andtwo  bundred 
id  seventy-nine  of  this  act  apply  to  ii  Bpccial  prooeeding, 
iMtitulcd  lis  prescrilK'd  in  this  iiriicli*;  and  llio  judge Iwfon; 
whom  it  iscoutiiMR'd,  as  |)re»crilH'd  iti  eitlier  of  lhn»e  sec- 
tiors,  la  deemed  lo  lie  llic!  judge  to  whom  nn  ordiT  or  war- 
rant  is  refurnnble,  for  tho  purpose  of  any  provision  of  Ihia 
or  the  next  article. 

§2463.  [JmVnB86.]  This  article  docH not  upply  where  sBN.Ti^ 
the  jt'd^nent  debtor  is  a  corporation  created  by  or  under 
the  taws  of  the  Stiitc,  or  a  foreign  corpornlioii  Bpet-ifled  In 
section  one  tbouwuid  eight  hundred  and  twelve  of  this  act, 
except  in  those  actions  or  special^  proceedings  biougbt  by 
or  against  the  people  of  the  State.  Nor  doen  it  authorize 
the  seizure  of,  or  other  iuterfereoces  with,  any  property 
which  it  especially  exempt  by  law  from  levy  and  sale  by 
virtue  of  an  execution  :  or  any  money,  thing  in  action,  or 
tber  property  held  in  trust  for  a  judgment  debtor,  where 
J»e  trust  lias  been  created  by,  or  th-;;  fund  so  held  in  trujsl 
13  proceeded  from,  »  person  other  than  the  judgment 
Jclttor  ;  or  the  earnings  of  the  judgment  debtor  for  bis  per- 
:inal  ser-vicea  rendered  within  sixty  days  next  before  the 
institution  of  the  special  proceeding;  when  it  is  made  to 
appear  by  bis  oath  or  otherwise  that  those  earnings  are  nec- 
essary for  the  use  of  a  family,  wholly  or  partly  Bupporte^ 
by  his  labor. 

ARTICLE  SECOND. 

ThB  RECKrVER. 


J  2484.  When  and  Iiow  receiver 

may  be  appointed. 
S  WB.  Notice  lo  other  cn-ditore. 
iiiSt\.  Only   one  rece-lver   to  bo 

apimintHl.     Former  r«. 

Cfcivcri^hlp  may   he  ex.- 

tcnd-d. 
SUIIT.  Order  tn  be  lllcd  and  re- 

rorded 


%  IMBS.  When  property  is  v«ated 
in  receiver, 

2469.  How  rceeiver'j  title  to 
p?rpfinjil  i]Tf>p<?rty  ex- 
tended bv  rt'liitiou. 

W70.  Conoty  Clerk  to  rccoid 
orden*,  etc,  ;  penslty  r>ir 
uetjlcct. 

2471.  Receiver  to  tie  fobject  lo 
control  of  coutt 


^  2464.  At  any  time  after  making  on  order,  retjuiring  ^^  j^^h,  ■ 
the  judgment  debtor,  or  any  other  person,  to  attend  and  be  C.  328 
examined,  or  is-stiing  a  warnmt,  as  prescribed  in  article 
first  of  this  title,  the  judge  to  whom  the  order  or  warrant  is 
returnable  miiy  make  an  order.  ajipoiDting  a  receiver  of  the 
property  of  {he  judgment  debtor.  At  least  two  days' 
jiotire  of  the  application  for  the  ordernpfwintinga  receiver, 
must  be  given  personally  to  the  judgment  debtor.  tmle.ss 
the  Judge  is  satisticd  that  he  cannot,  wiih  reaionable  dili- 
e,  be  found  within  the  State ;  in  which  case,  the  order 
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must  recite  that  fac(,  and  may  dispense  with  notice,  on 
direct  notice  to  be  given  in  any  manner  -which  the  M 
thinks  proper.  But  -whL're  lliu  order  to  altrnd  uud 
examined,  or  the  warrant,  Iibs  been  served  upon  the  jiidj'i 
ment  delitor,  a  receiver  may  be  appointed  upon  the  retnnl 
day  tliereof,  or  at  the  close  of  the  examinatioD,  wilh(Ml| 
fiu-lher  notice  to  him. 

§  84S6.  The  judge  must  ascertain,  if  practicable, 
the  oath  of  the  judgment  debtor,  or  otherwise,  whether 
action,  spccitfed  in  article  Hint  of  title  fourth  of  clia; 
fifteenth  of  this  act,  or  a  special  jiroec-ediug  instituted  i» 
prescribed  in  article  first  of  this  title,  is  ponding  against  (Iw 
judgment  debtor.  If  eitber  is  pending',  and  a  receiver  hi« 
not  been  appointed  therein,  notice  of  the  application 
the  appointment  of  a  receiver,  and  of  all  thesuf 
proceeriiijgs  respecting  the  receivership,  uju.st  be  givi 
such  a  manner  aa  the  Judge  directs,  to  the  judgment 
prosecutjug  it. 

§  S406.  Only  one  receiver  of  the  property  of  a  judgmcul 
debtor  ahall  be  appointed.  Where  a  receiver  thereof  IM 
already  been  appoinled,  the  judge,  instead  of  tnakiog  li» 
order  prewribt'd  in  the  last  section  but  one,  must  makeil 
order,  extending  the  receivership  to  tbc  special  pri 
iJefore  him.  Snth  an  order  givea  to  tlie  judgment  en 
the  BBine  right.-^,  as  if  a  receiver  waa  then  appoinled  u; 
Ms  application  ;  including  the  right  to  apply  to  the  coi 
control,  direct,  or  remove  the  receiver,  or  to  subordii 
the  proceediiiga  in  or  by  which  tbo  rc-ceivcr  was  appoi 
to  those  taten  underhis  judgment. 

§  3467.  An  order  appointing  a  receiver,  or  cxtendin| 
receivership,  must  be  filed  in  the  oflice  of  the  clerk   of 
county,  wherein  the  judgment-roll  in  the  action  is  filed  : 
if  the  special  proceeding  is  founded  tipon   an   execu 
issued  out  of  a  court,  other  than  that  in  which  the  ji   _ 
ment  was  rendered,  in  the  offlco  of  the  clerk  of  the  countj, 
wherein  the  transcript  of  the  judgment  is  filed. 

§  8468.  The  property  of  the  judgment  debtor  is  vested 
in  a  receiver,  who  Las  duly  qualitied,  from  the  lime  of 
filing  the  order  appointing  hinr  f^r  extending  hi.s  recei 
ship,  as  the  case  may  be ;  subject  to  the  followiug  ex 
tiona  : 

1.  Real  property  is  vested  in  the  receiver,  only  from  the 
lime  when  the  order,  or  a  certified  copy  thereof,  as  th« 
case  may  he,  is  filed  with  the  clerk  of  the  county  whi 
is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  t' 
order  is  filed,  resides  in  another  couniy  of  (he  State,  hi» 
personal  property  is  vested  in  the  receiver,  only  from  the 
time  when  a  copy  of  the  order,  certified  by  the  clerk  in 
who.«e  oflice  it  is  recorded,  is  filed  with  the  clerk  of  the 
county  where  he  resides. 

H.Y.a^.      §  3469.   [Am'd  18&>2,  amendmeTd  to  take  efftct 
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L892.]  Where  the  i«43eiver'B  titia  to  personal  property  has 
itecome  vested,  as  prescribed  iu  the  laxt  seotton,  it  also 
Bxtenda  back,  b;  relution,  for  the  beuafit  of   the  judgment 

editor,    io  whose  behalf  the  epecial  proceeding  was  ia- 

itated,  as  follows: 

1.  Where  an  order,  requiring  the  jadRment  debtor  to  at- 
end  and  be  examined,  or  a  warrant,  requiring  the  sheriff  to 

irresthim  ajid  bring  liim  before  the  judge,  hiis  been  served, 
aefore  the  appoititnient  of  the  receiver  or  the  extensioD  of  the 
reoeiverHhip,  the  receaTpr'n  title  i-xtends  back  eo  as  to  include 
""le  peraonnl  property  of  the  judgment  debtor,  at  the  time  of 
16  serTiee  of  the  order  or  warrant, 

2.  Where  nn  order  or  warrant  has  not  been  served,  as 
■pecifled  in  the  foregoing  subdivision,  but  an  order  haa  been 

^nade,  reqniriug  a  person  to  attend  and  be  eiamined,  con- 
cerning property  belonging,  or  a  debt  doe,  to  the  judgment 
lebt  r,  ihe  receiver's  title  extends  to  personal  property  be- 

louitinu  to  the  judgment  debtor,  which  wasia  the  hands  or 
mder  the  coutrol,  of  the  person   or  corporation  thns  r«- 

Iq-aired  to  attend,  at  the  time  of  the  service  of  the  order; 
id  to  a  debt  then  da*  to  him  from  that  person  or  corpora- 

Ition. 

3.  In  every  other  case,  where  notice  of  the  application  for 
libe  appoiotment  of  the  receiver  vaa  given  to  theindgment 
[debtor,  the  receiver's  title  extends  to  the  personal  property 

of  the  judgment  detitor,  at  the  time  when  the  notice  was 
■erved,  either  persoaally,   or  by   complyinR  with   the   re- 

l  qairementa  of  an  order,  proscribing  a  snbstitnte  for  personal 

I  serrice. 
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4.  Where  the  case  is  within  two  or  more  of  the  foregoing 
anbdiviEions  of  this  section,  the  rule  most  favorable  to  tbe 
judgment  creditor  mitat  be  aduptod. 

But  this  section  does  not  ailect  the  title  of  a  purchaser 
in  good  fiiith,  witbont  notice,  and  for  a  valuable  ooneider- 
tktion;  or  the  payment  of  a  debt  iu  good  faith,  aad  without 
notice. 

5.  No  person  shall  be  appointed  a  receiyer  in  this  State 
who  ia  not  a  resident  thereof,  nor  shall  any  person  continne 
to  act  as  receiver  aftoi  he  ceases  to  be  a  resident  thereof, 
and  the  judgment  creditor  may  apply  to  the  court  or  j  ndge 
that  appointed  suchreceiver,  within  tfairsy  days  iftersnid  re- 
ceiver ceases  to  be  aresident  of  this  State,  for  tbe  appoiot- 
ment  of  anoth*  r  person  in  hiii  place,  upon  snch  notice  to  the 
pertioDS  interested  as  the  court  or  judge  may  direct. 


234  SUPPLEMENTARY  PEOCEEDrNGS. 

§§  2-t70-2in( 
§  2470-  Each  aonnty  clerk  must  keep  in  his  offii-6 1 
'  book,  indexed  to  the  anmoB  of  the  jadgtaent  debtors,  dtj'led 
"book  of  orders  appoiuting  receivers  of  judgment  debt- 
ors." A  county  clert,  in  wuose  office  Bn  order  or  a  certi- 
fled  copy  of  an  order  ia  filed,  &a  prea>  ribed  in  sectioii  t«» 
thousand  fonr  hundred  aud  b  xty-seven  or  section  t»« 
tljonsand  four  hnndred  and  sixty-ei^bt  of  thiB  act,  ninst 
imme.-'.idtely  note  therenpon  the  time  of  filing  it,  ami,  « 
enon  R8  prai-ticable,  mnst  record  it  in  the  book  so  kept  Ij 
him.  He  must  also,  upon  request,  fnmish  forthwiiL  tii 
any  party  or  pflrson  interested,  one  or  more  certified  copiti 
thereof.  For  each  omisBion  to  comply  with,  any  proviBiOT 
of  this  section,  a  county  cl»rk  forffita,  to  the  party  ' 
grieved,  two  hnndred  and  fifty  dojtars,  in  addition  to 
damages  sastained  by  reason  of  the  omiasiou. 


§  2471-     A.  receiver,    appointed   as    prescribed  in 
article,  is  subject  to  the  direotiou  and  control    of  the  coB 
ont  of  which  the  execution  waa   isaaed.     Where   an 
has  been  made,  extending  a  receivership   to  a  epecial  pro-] 
oeeding  fonnded  upon  a  HuVisequent  jtidt^ment,  the  coutnil 
orer,  and  direction  of,  the  receiver,  with  respect  to  ttui 
judgment,  remain  in  the  oonrt  to  whose  control   and   direo  J 
tion  he  was  originally  gubject. 


HTLE  xm. 


lAdded  1893.] 

To  compel  delivery  of  books  to  public  officer. 

§  247 1 «.  ^  public  ofllcer  may  demand  from  any  pef- 
Ron  ia  whose  posaesaion  they  may  be,  a  delivery  to  such 
officer  of  the  bookii  and  papern  belonging  or  appertaining  to 
auch  office.  If  such  deniaud  is  refused,  aueh  officer  may 
make  complaint  thertof  to  any  jnBtice  of  the  supreme  court 
of  the  district,  or  to  the  county  judge  of  the  county  in 
which  the  person  refusing  residi-s.  If  such  justice  or 
judge  be  satisfied  that  such  books  or  papers  are  withheld, 
he  shall  gruot  an  order  directing  the  person  refusing  to 
show  oauKO  before  him  at  a  time  speeifiod  therein,  why  h* 
should  notdehver  the  same.  At  such  time,  oratany  time  to 
which  the  matter  mBy  bij  adjourned,  on  proof  of  the  dn» 
service  of  the  order,  puch  justice  or  judge  shall  proceed  to 
inquire  into  the  cironrnBtances.  If  the  person  cfanrged 
wi^  withholding  auch  books  or  papers  makt's  affidavit  De- 
fore  such  jastics   or  judge  that    he  baa   delivered    tc 
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ler  itll  books  ttnd  pApera  in  his  ctietody  'whieh,  iriihin  hift 
vledge  or  to  Mi  belief  belong orapperlBia  thereto,  sac'h 
feedings  before  Huch  justice  or  judgo  Rhall  ceAse,  and 
I  peraoa  be  dischnrgeil  If  tLe  persou  coniplained 
ant  shall  sot  mnUe  Biich  oath,  and  it  apppaiH  that  any 
I  bootfl  or  pap^ra  are  withbflcl  l.ybim,  Kuoh  jnatice  or 
je  ahull  commit  him  to  the  county  jail  intil  ho  d>  livers 
i  books  aiiil  papers,  oris  otherwiag  rlischaTged  accoMinp 
aw.  On  auch  cotamituieiit,  snch  justice  or  jradge,  if 
kired  by  tlio  oowpluinant,  shftll  ftlao  iaanehia  •warrBut  di- 
ed to  any  sheriff  or  uoostable,  coiunianding  him  to 
Ich,  io  the  daytime,  the  places  de.iignated  therein,  for 
h.  bookB  and  papers,  and  to  bring  them  before  sueh 
See  or  judge.  If  any  such  books  and  papers  are  brought 
)re  hiTu  by  virtoo  of  suoh  warrant,  be  shall  determine 
tther  they  appertain  to  euoh  office,  and  if  bo  shall  csase 
m  to  bo  delivered  to  the  oomplainant. 
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§  2472.  Each  aurrogate  must  bold,  within  Ms  county, 
|s  court,  which  has,  in  addition   to  the  powers  conferred 
ipon  it.  or  upon  the  surrogatet  by  special  provision  of  law, 
Hurifldictioi),  us  follows  : 

1.  To  take  tlie  proof  of  Wills  ;  to  admit  wills  to  prohale  ; 
I  to  revoke  the  probate  thereof ;  and  to  lake  and  revoke  pro- 
^biiitiol'liciirahip. 

3.  To  gnint  and  revoke  letters  testamentary  and  letleis 
jof  udminislrntioii,  and  lo  appoint  a  tiuccessorin  place  of  a 
[person  whose  letters  have  been  revoked. 

3.  To  direct  aod  control  the  conduct,  and  settle  the  ac- 
counts, of  executors,  administnitors,  and  testamentary 
trastces ;  to  remove  testamentary  trustees,  and  to  appoint 
»  asurcpssor  in  place  of  a  testamentarj'  trustee  no  removed. 
■  4.  To  enforce  tlw  paynicat  of  debts  and  legacies ;  the 
ftdistritnition  oC  (he  estates  of  decedents ;  and  the  payment 
Bor  delivery,  bv  executors,  administrators,  and  testainen- 
■tary  trustees,  of  money  or  other  properly  in  their  posses- 
Bsion,  belonging  to  the  estate. 

B  6,  To  direct  the  dispo.'^ition  of  real  property,  and  inleresl* 
in  real  property,  of  decedents,  for  the  ptiyment  of  their 
debts  ana  funeral  expenses,  and  the  deposition  of  the  pro- 
ceeds thereof. 

6.  To  administer  justice,  in  all  matters  relating  to  the 
affairs  of  docedenls,  according  to  the  iirovisions  of  the 
statutes  relating  thereto. 

7.  To  appoint  and  remove  guardians  for  infants  ;  to 
compel  the  payment  and  delivery  hy  them  of  money  or 
other  property  belonging  tn  their  wards  ;  and,  in  the  cases 
specially  prescribed  by  law,  to  direct  and  control  their  con- 
duct, and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in 
the  manner,  prescribed  by  statute. 

§  S473.  Where  the  jurisdiction  of  a  surrogate's  court 
to  make,  in  a  case  specified  in  the  lant  section,  a  decree  or 
other  determination,  is  drawn  in  question  collaterally,  and 
the  ne(es.inry  parties  were  duly  cited  or  apfwariid,  the 
jurisiliction  is  presumptively,  and,  in  the  absence  of  fraud 
or  collusion,  conclusively,  established,  by  an  alli-gation  of 
the  jnrisdi(^lioniil  facts,  contained  in  a  written  jietition  or 
answer,  duly  verified,  used  in  the  surrogate's  court.  The 
fact  lliat  tlic  parties  weie  duly  cited  is  prcsuttiptively 
proved,  by  a  recital  to  that  efTect  in  the  decree. 

§  2474.  The  surrogate's  court  ubtains  jurisdiction  in 
every  ca^e,  by  the  existence  of  the  jurisdictional  faclJi  pre- 
scribed by  statute,  and  by  the  citation  or  appearance  of  the 
necessary  parties.  An  objectiou  to  a  decree  or  other  de- 
termination, founded  upon  an  onii.<sion  therein,  or  in  the 
papers  upon  which  it  was  founded,  of  the  recital  or  proof 
of  any  f  itct  neces.siiry  lo  iurisriiclinn,  which  actually  ex'**"^ 
or  the  failure  to  tnke  any  intermediate  proceedimr 
by  law  to  he  taken,  ia  available  only  upon  app«»' 
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IHuD,  lOB. 


D«iu.;i(lCi. 


the  better  proleclion  of  »ny  parlj.  orotbtr  pi?r8oo  interested 
•he aurrogiites  court  niay,  in  its  discrelion.  nllow  such 
defect  to  be  supplied  by  amendmenf. 

§  2475.  Juris(ii'Mion,  (ince  duly  exercised  over  iin)' 
matter,  by  a  anrrogute's  court,  excludes  the  subsequeni  w 
ercise  of  jurisdictinii  liy  anolber  surrogate's  court,  overtlii 
same  luaiter,  iitid  ail'  its  incideiita,  except  as  otherwise 
specially  prfstribcd  by  law.  Where  a  ^ruardiaii  ha*!  Im-n 
duly  appointed  by,  or  letters  tcstanienmry  or  of  adminislni- 
tioD  have  been  duly  issued  from,  or  any  other  special  pi 
ceeding  has  been  duly  c-omnieiiceil  in,  a  surrogate's  fi'ui 
having  juriiMliction,  all  funhiT  proeeedinus,  to  l)e  taken 5 
a  surrogate's  court,  ^vitll  rt'spixt  to  the  siinie  estate  or  inul 
ter,  mTisl  be  tukcn  in  the  same  court. 

§  2476.  The  surrogate'M  court  of  each  coiinty  has  jO! 
diction,  exclusive  of  every  other  surrogate's  court,  to  l»l 
the  proof  of  a  will,  an<l  to  grant  Utters  lestamentarv  liK-W 
upon,  or  <o  grant  letters  of  administration,  as  the  rase 
ijuireK,  in  either  of  the  following  cases; 

1.  Where  the  deeedeut  was,  at  tlie  time  of  his  deaiL. 
retidoit  of  that  county,  whether  his  death  happetted  lhe« 
or  elsewhere. 

2.  Where  the  tlecedent,  not  being  a  resident  of  the 
Stale,  died  within  that  count}',  leaving  personal  proportt 
within  the  State,  or  leaving  personal  projX'rty  which  h»s 
since  his  death,  come  into  the  State,  and  remains  unadmis- 
istercd. 

3.  \\'Tiere  the  decedent,  not  beinj.'  a  resident  of  the  Stal 
died  without  the  Slate,  leaving  personal  properly  wiih' 
that  cfiunly,  and  no  other  ;  or  leaving  ])ersorujl  propi'ri; 
which  ha.^,  Bince  his  death,  come  into  that  county,  and 
other,  and  reraaina  unadministered. 

4.  Where  the  decedent  was  not,  at  the  time  of  bis  deatli 
ft  resident  of  the  Slate,  and  n  petition  for  probate  of  tiis 
will,  or  for  a  grant  of  letters  of  nduuiiislralion,  under  Ruli 
division  second  or  third  of  this  stctioii,  hn.s  not  been  til 
in  any  Kurrrigate'.i court ;  but  real  jiroiXTty  of  llie  decedent, 
Jo  wliicli  the  will  relaies,  or  which  is  .subject  to  dispositioi 
under  title  tifth  of  this  chapter,  in  i?ittiated  within  thai 
county,  and  no  other. 

§  8477.  Where  personal  property  of  the  decedent 
within,  or  comes  into,  two  or  more  counties,  under  the  cir- 
cumstances specified  in  subdivision  third  of  the  last  section  jj 
or  n'a!  properly  of  the  diK'cdent  is  sitiiateil  in  two  or  more 
counties,  under  the  clrcumfrlancea  spetifled  in  subdivision' 
fourth  of  the  last  section  ;  the  surrogate's  courts  of  tbosai 
counties  have  concurrent  jurisdiction,  exclusive  of  everTi 
other  surrogate's  court,  to  take  the  pnwf  of  the  will  ana 
grant  letters  testamentary  thereupon,  or  to  grant  letters  t'f 
admiuirttration,  as  the  case  requires.  But  where  a  petitii^n 
for  probate  of  a  will,  or  for  letters  of  administration,  h«'; 
been  duly  filed  in  either  of  the  couri*  bo  possessing  con- 


ja478-24,a0     SURROGATES'  COURTS. 


287 


irrent  jurisdiction,  the  jurisdiclion  of  that  court  excludes 
lat  of  the  other. 

g  2478.  For  tilt'  purpose  of  conferring  jurisdirtion  upon 
jSurrogale'a  court,  u  dt^bt,  owiiig  Uj  u  dueedi-at  by  a  resl- 
lent  of  the  State,  is  regarded  as  personal  property,  sitimted 
'rilliin  tlie  touuty  where  the  debtor,  or  either  of  two  or 
lore  jioint  liebtors,  resides  ;  ami  &  debt,  owing  (o  Jiiin  iiy  a 
jmestie  <-nrpurulion,  is  regarded  as  persoiml  pr<tperly, 
iruated  within  the  eouuty  where  the  prineipai  ullieeuf  the 
corporation  18  fiit-ualed.  £5ut  the  foregoing  provision  does 
not  np[>Iy  loa  debt  cvideneed  hy  a  bond,  promissory  note, 
or  other  inntrument  for  the  payment  of  iiiciney  only,  in 
t^rniH  neuoliublf,  or  pay  able  to  (lie  bearer  orliokfer.  Hucll 
a  dehi.,  whether  the  debtor  isi  a  resident  or  uon-resident  of 
llie  .State,  or  a  foreign  ur  a  doiuej^lic  govemtneut,  state, 
county,  public  otHeer,  association,  or  corporation,  i.s,  for 
the  ]iurpo.se  of  .«o  con fei ring  juriscSiction,  regarded  as  per- 
Bonul  properly,  at  the  pliiee  where  the  bond,  note,  or  other 
inalrunient  is,  eitlier  witbui  €"•  without  (he  State. 

§  S479.  [Afii'd  IK8y.]  Where  a  now  county  has  been 
heretofore,  or  is  herenftiT,  erected,  or  territory  has  been 
Jieretofnre,  or  is  hereafter,  transferred  from  one  county  to 
another,  the  jurisdictiim  of  the  surrogate's  court  of  eacn  of 
the  cnunties  affeet«l  theicby,  to  take  the  proof  of  a  will, 
or  to  grtiiit  letters,  depends  upon  the  locality,  where  the 
pelJtion  i^  presented,  of  the  place  where  the  property  of 
the  decedent  is  situated,  or  where  the  event  occurred,  as 
the  viiae  may  he,  whieh  determines  inrisdietioD.  If,  before 
the  orectioii  of  the  new  county,  or  the  transfer  of  the  terri- 
tory, letters  have  fH?eti  granti>d,  upon  the  ground  that  the 
decedent  died  or  resided  within  the  couniy,  the  surrogate's 
court  from  which  Ihey  w'ere  isstii'd  has  exclusive  jtii^.'dic- 
tion  of  the  esttite.  and  of  all  matters  incidental  thereto; 
and  if  the  place  where  the  decedent  died  or  rc-ided  is  em- 
braced ■within  another  couiitv,  certified  copies  of  any  papers 
or  proceedings,  tiled,  entereff,  nr  recordeti  in  the  surrogate's 
court  thereof,  must  be  furnished  on  the  payment  of  the 
fees  Iherefor,  t>y  the  proper  ofHoer,  to  any  ])crson  interested 
in  the  estate;  and  upon  the  latter'8  request  and  payment 
of  the  foes  Iherefor,  llie  proper  otficer  of  the  comt  so  hav- 
iojjj  iiirisdictiun  must  tile,  enter  or  record  the  same,  in  like 
Tnnniu>r  and  with  like  effect  as  the  originals.  Where  the 
letters  weregnxiited  upua  any  ground  other  than  the  dece- 
dent's death  or  residence  within  the  county,  the  jurlsrliclion 
of  the  court  from  which  they  were  issued  remains  unaf- 
fected by  any  change  in  the  territorial  limits  of  its  county, 
§  2480.  A  specinl  proceeding  pendiugr  in  a  surrogate's 
court,  whose  juris<lietiun  to  entertain  the  same  is  taken 
away  by  the  provisions  of  the  last  section,  or  in  consequence 
of  llie  erection  of  a  new  county,  or  the  alteral  ion  of  the  terri- 
torial limits  of  a  eo\mly,  after  thisact  takes  elTfcl.  must  be 
i-ansferred,  by  order  of  the  court  in  which  it  h  [>ending.  to 
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the  surroij;ale'8  court  having;  jurisdiction  :  and  the  liiQ 
court  has  the  same  ^urisdiclton,  power,  and  authority  ' 
respect  thereto,  which  the  former  court  would  have'li«(l_ 
the  terriioriul  limits  of  its  couBtj  had  not  been  changed. 

§  8481.  A  surrogate,  in  court  or  out  of  court,  as  the 
case  requirts,  hi.s  power  : 

1.  To  issue  citations  to  parties,  in  any  matter  withio  (htJ 
juri>»diition  of  Lis  court ;  and,  in  a  case  prescribed  b^I 
lo  compel  tilt!  attcudauce  of  n  party. 

2.  To  adjourn,  front  liinc  to  time,  a  bearing  or  other  | 
ceffding  in  liifi  court, ;  and  where  all  persons  who  are  ae 

^  8ary  parties  have  not  iicou  cited  or  notifled,  axid  citatio 

K  notice  has  not  beeu  waived  by  appearance  or  utherwL 

^^^^^  is  his  duty,  before  proceeding  further,  so  to  adjourul 
^^^^^^  same,  aD(i  toisitue  a  supplctueDtal  citation,  or  require { 
^^^^^Hp  peliliutier  luf^^iveun  ailditiuiial  notice,  as  may  benecessal 
^^^^r^  S.  To  issue,  under  the  seal  of  the  court,  a  aubpceua,! 
^^^1  quiring  tho  attendance  of  a  witiieSvS,  residing  or  beinjT 

^^^^^_^  a,riy  part  of  the  Slate  ;  or  a  gubpa'ua  duces  t(.'cuni, 
^^^^^^b  ing  such  iiltendanre,  and  the  pnxluctiou  of  a  book  or] 
^^^^^^  material  to  an  iinpiiry  pcuding  iu  (he  court. 
^  4.  To  enjoin,  by  order,  Hti  e.teciitor,  administrator, 

^^^H  meatary  truHlec,  or  guardiau,  to  whunin  citation  or  oti 

^^^1  process  has  been  duly  issued  from  his  court,  from  acti 

^^^^         as  such,  until  the  further  order  of  the  court. 
^^^^^^      5.  To  require,  t)y  order,  an  executor,  administrator,  te 
^^^^■^  meutary  truislee,  or  guardiiu),  subject  to  the  jurisdiction] 
^^^^^^  hia  court,  to  perform  any  duty  imposed  upon   him, 
^^^V         statute,  or  by  the  Hurrogate'a  court,  under  authority  of  i 
^Bl^         statute, 

6.  To  open,  vnc'atc,  modify,  or  sot  aside,  or  to  enler.d 
of  a  former  time,  a  decree  or  order  of  his  court ;  or  to  gi 
a  new  trial  or  a  new  hearing  for  fraud,  newly  discove 
evidence,  clerical  error,  or  other  BufReient  cause.  " 
powers,  confeiTed  by  this  suttdivisian,  muat  be  e.xejciL 
only  in  a  like  case  and  in  the  same  manner,  as  a  courtl 
record  aud  of  general  jtrrisdiction  exercises  the 
powers.  Upon  ati  wppeid  1  rum  a  determiualion  of  the  eur- 
rogute,  made  upon  an  application  pursuant  to  (his  subdivi- 
siou,  the  geueral  term  of  the  supreme  court  has  the  same 
power  as  the  surrogate ;  and  his  determiualion  must  ba 
reviewed,  aa  if  au  original  application  was  made  to  that 
term. 

7.  To  punish  any  person  for  a  contempt  of  his  court, 
b  civil  or  criminal,  in  auy  ease,  where  it  is  expressly  pre- 
^^^  scribed  by  law  that  a  court  of  record  may  pimish  a  |)ersoa 
^^^L           for  a  similar  contempt,  and  in  like  manner. 

^^^K  8.  Subj[ect  to  the  provisions  of  law,  relating  to  the  dto- 

^^^  qualificatioD  of  a  judge  in  certain  casw,  lo  complete  any 

H^  unfinished   business,   pending  before    his  predeces.sor   io 

B  tfie office,  including  proofs,  accountings,  and  examinations, 

■  9.  To  complete,  aud  certify  iiad  sign  in  his  own  name^ 

^L  adding  to  big  aignatare  tbe  date  of  so  doing  all   records  or 

^^^  papers,  left  uncompleted  or  uosigned  by  any  of  his  prede- 

^^^  ccssors. 

mil 
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10.     To  exemplify  and  certify  traascripts  of  all  records  of 

I  conrt,  or  other  papers  remainiug  thtrein. 

LI.  With  rehpett  to  any  matter  not  expressly  provided 
'or  in  the  foregoing  Bulidivisinus  of  IhiBseciion,  to  prooee.l, 
n  all  iimttpra  siibject  to  the  cognizance  of  his  court,  ao- 
!ording  to  the  course  and  practice  of  a  conrt,  having  by 
,he  coimunn  Inw,  juriadictiua  of  such  luatlers,  except  as 
»tberwiHo  prescribo J  by  slainte;  and  to  exercise  unch  inci- 
leatAl  powers,  as  are  necesaaxy  to  carry  into  effect  the  po'W. 
irs  expressly  conferred. 

I  §  2482-  [Am'dl89ii.'\  Each  provision  of  this  chapter, 
Pfating  to  the  jnriadiction  of  the  Rurrogate'n  court,  to  take 
>r"Qf  of  a  will,  and  to  grant  letters  lestiimentary  or  letlers 
>f  ad  miniat  I'll  lion  or  regnluting  the  mode  of  proceeding  in 
iny  matter  connected  with  the  estate  of  a  decedent  applies, 
iTilcsa.  otherwise  expressly  declared  therein,  Vrhetlier  the 
vill  was  made,  nr  the  decedent  died,  befi ire  or  after  this 
chapter  takes  effect  All  acta  hitherto  iit  snrrofjateB  and 
>fficers  acting  as  auob  in  completing  by  certifying  iu  their 
)wn  uames  any  uncertified  wills,  nod  by  signing  and  oerti- 
ying  in  their  own  niimeB,  the  naaigned  and  uncerlifled  rec- 
>rds  of  wills  and  of  olLer  proofs  nndexamin  dioiia  takeninthe 
jroceedinga  of  probata  thereof,  l>efore  their  predecessors  in 
jfiicc,  are  hereby  confirmed  and  derlared  to  be  valid  and  ia 
ull  compliance  with  the  pre-existing  statutory  requirements, 

ARTICLE   SECOND. 


•N, 


3BKXRA.L    DintES 


AND    DlSAUrLlTrBS  OF  THE  SuEBOGATE,   OB 
TsaiPOKABV  iJPKBOGATE. 


_  Surrogate  and  actiiig  tinr- 

'  roj;Htc:)heirafDciBideB- 

l^atluns. 
MS4.  Tat'&DC7     or      diwbillty; 

-n-lio  to  net  an  surrogate. 
948S,  I(}.:  If  snrrogato  (liiicjuati- 

fled,  who  to  act, 
•486.  Id  :  in  New  York  county. 
a*8T.  Proof  of  aiilbority. 
^88.  Id.;  when  and  Iiuw  made. 
54>*9.  Howanthurity  HiipnraeclQct 
JWM.  Prok-eoiiingHin  New  York 

aad  Kiuga  counties  rag. 

ulated. 
3491.  Id.;  Iransfcr  of  procoed- 

i  ugs  to  Borrogate'e  court. 
S4V3.  Tom[)orary         sarrdicnte; 

whPD   board   of  aupor- 

vi&ors  may  api>oint. 


{  2493.  Id.;  oompcLBfttloo. 
9494.  Id.;  acts,  etc.,  where  and 

how  recorded. 
S49S.  Surrogate,  when  not  to  be 

cuuutel,  etc. 
t>49C.  Surrogate,  when  dlsoDali- 

flert. 

2497.  SUtiualiacatlon;     w  h  s  ti 

oDjetlonmiinlho  taken. 

2498,  2A39.  Books  to  be  kept  by 

flurrogata, 

3500.  Papers  and  books  to  be 
pTuserred,  aod  bonds 
filed. 

2501.  When  fees  not  to  be 
Ghurged;  report  of  fees. 

3502.  Wb&t  papers  to  be  trans- 
mitted to  secretary  of 
State;  expensf*  thereof. 


§2483-  Where  the  county  judge  is  also  anrrogate,  he 
may  be  designated,  in  any  n  iper  or  prnceediag  relating  to 
the  office  of  aurrogato,  as  the  snrrocate  of  tha  county,  with- 
out any  addition  ryftrring  lo  hia  office  na  coauty  j  ndga.  A 
local  oBicftr  dieted,  as  prescribed  in  the  constitution,  to  dis- 
charge the  diitii-8  of  surrogate,  or  of  county  judge  and  sur- 
rogate, is  dcKigiiated  in  tins  act,  and,  when  acting  as  tiurro- 
gate,  iiiiiy  be  designated,  as  the  "s^^iecial  surrogiite  "  of  his 
county.  Where  an  oflioer.  other  than  the  Burrngale,  acts  as 
Harrogate  in  a  case  prciscribed  by  Inw,  he  muHt  be  desiguated 
by  kisofTlcifll  title,  with  the  addition  of  the  words,  "and 
acting  surrogate." 

L§2484.     [Am'dl^m^    Where,   in  any  eoAmlY,  exowpt 
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New  York,  the  oflFi<-6  of  surrogate  is   vacant;  or  the 
gate  is  disabled  by  reason  of  sickneRs,  iibsence  or  lu 
aud  speriiil  provisi"Q  in  not  unde  by  law  for  the  disci 
of  tLe  duties  of  his  office  in  that  Puntiugency;  the  dotiet' 
hi"<  office  must  be  dificlmrgad  until  the    vacancy  ia  fllled  « 
the  disability  ceases,  as  fi^illows: 

1.  By  the  speoial  FiiirrogQte. 

2.  If  there  is  no  specinl  Hnrrognte,  or  he  is  in  like 
uer  disabled,  or  is  precluded  ot  disqualified,  by  tlie 
county  judge. 

3.  If  there  ia  no  special  ooiinty  judge,  or  he  is  in 
jnaaner  disabled,  or  is  precluded  or  diB(|iialiJied,  by 
county  judge. 

4.  If  ihore  ia  no  fnuuty judge,  orheisin  like  tnaonerdii' 
ablcd,  or  ia  precluded  or  disipalifled,  by  the  district  nttomey. 

But  before  an  officer  is  futitled  to  act,  as  prescrihed  m 
this  section,  proof  of  his  authority  to  act  at)  presi  rilted  in 
section  twenty-four  hnndrt-d  and  eighty-seven  nf  this  net 
must  be  marJe.  In  any  proceedinK  in  lio  surrogate's  conrt 
of  the  comity  of  Kings,  hefitre  tither  of  the  officers  anr' 
rizedin  this  Bcction  U)  discLiirge  the  duties  of  the  offl 

surrogiite  of  such  county  for  the    time  beintj,  if  an    .^ 

is  joined  era  contest  arises  either  on  the  facts  or  the  IiivV 
such  officer,  in  his  discrfltinn,  may,  by  order  transfer  siiei 
ciiuse  to  the  mipreme  court,  to  ho  heard  and  du<.Tide>i  nt  i 
special  term  thereof,  held  in  stich  county,  which  order  sM 
be  recorded  in  thp  surrogate's  offloo.  A  certified  copy  of 
8Qck  order,  together  with  the  appropriate  certificate  or  cer- 
titicatesof  the  authority  of  the  officer  fo  act  as  siirrogaKi 
ehnll  Vie  sufficient  nod  conetusive  evidence  of  (he  j«i'  "^ 
tion  and  authority  of  the  Hupriuio  court  in  ench  mat 
cause.  Afteraflnol  order  or  decree  is  uinde  in  the  luiii 
or  cause  bo  transferred  to  the  supretrie  court,  the  court 
direct  the  pap eT.s  to  be  rettirned  and  filed,  and  transci 
of  til  orders  and  decrees  made  therein  to  be  recorded  iu  tlf 
BurrogQte'B  office  of  such  county;  and  when  so  filed  and  re- 
corded, they  shall  hsve  the  same  effect  hS  if  thoy  -wore  fllod 
and  recorded  in  a  case  pending  ia  the  surrogate's  court  of 
such  ooTintT. 

§  2485-"  [Am'd  1893.]  Where  the  mrrogate  of 
county,  except  New  I'^ork,  is  precluded  or  disunalified  frc 
acting  with  respect  to  any  particolar  matter,  hia  jurisdiction 
and  powers  with  rtspect  to  that  matter  vest  iu  the  several 
officers  designated  in  the  Inst  section,  in  the  order  the: 
provided  for.  If  there  is  no  such  offlctr  quulified  to 
therein,  the  surrognte  may  file  in  his  office  a  certificate  si 
ing  thrtt  fact;  specifying  the  reason  why  he  is  disq^naliflei 
precluded;  and  designaliog  the  aiirrogftte  of  an  ndjoi 
cotinty,  other  than  New  York,  to  act  in  his  place  in  the 
ticular  mutter.  The  hurrojiate  so  de-^-ignated  has,  with 
spect  to  thiit  niatier,  all  the  junKdiction  and  powers  of  the 
siirrogiite  niiikiiig  the  desigttation,  and  may  exercise  the 
same  in  either  county. 

§  2486-  [Am'dlSS&,  1893.]  In  the  county  of  New  York 
court  of  common  pleas  for  that  city  find  county,  ntaspei  _ 
term  thereof,  on  the  preuentatioii  of  proof  of  its  authority, 
as  prescribed  in  the  next  section,  must  exercise  all  tha 
power*  and  jnrisdiction  of  the  surrogate's  court,  as  follows: 
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1.  Where  the  snrrogftte  ig  precluded  or  disijnalifiod  frouj 
cting,  with  respect  to  n  v"'''*-"'''!*''  lua't*"'.  i'  iiMibt  Mercisp 
U  the  powers  nad  jmiBdiction  of  that  court  witti  lespuct  tu 
'lat  matter. 

2.  Where  the  office  of  snirogate  of  the  county  is  vacant, 
•  the  snrrogate  is  tiisabled  by  reaRou  o£  Bi(--kncss,  absence 

lunacy,  it  mast  exercise  all  the  powers  and  jurisdiction 
that  court,  until  the  vacancy  in  filled  or  Ibc  disability 
iuaen,  an  the  oise  way  be. 

S  2487-     [Am'd  1887,  1893.]     The  authority  of  another 
[ifiicer  or,  in  the  county  of  New  York,  of  the  cuiirt  of  com- 
ion  plwis,  to  act  a3  prescribed  in  Ihe  last  throe  sections, 
inst  be  proved  in  one  of  the  foUowiag  modes: 

1.  Where  the  surrogate  is  diHijimlified  or  precluded  from 
Biingin  a  particular  matter,  that  fact-  maybe  pr^ived  by  the 
irrog'ite's  oeitificute  thereof;  or,  except  am  othernige  pre- 

ribed  in  section  twenty-four  hundred  and  eighty.five,  by 
Idavit  or  oral  testimony. 

2.  The  fact  tliat  the  snrrogate  is  so  disipialiUed  or  pra 
Inded,  or  that  he  ia  disabled,  or  that  the  ofiice  i»  vacant  and 
Jbo  the  anthority  of  the  officer,  or  of  the  court,  as  ti  c  crs« 

xy  be,  to  aot  in  his  place,  may  be  proved,  and  are  deemed 
jnolusively  established  by  an  onler  of  a  justice  of  the  su- 
ireme  court  of  the  judicial  district  embracini^  tho  county, 
rter  Hueh  an  order  is  made,  the  sarrogate  simli  not  make 
tie  certiticate  specified  in  section  twenty-fonr  hundred  and 
eij^hty  five  of  thisact,  and  if  sneli  ncerti&oittR  has  been  there- 
tofore filed,  the  powers  aud  jurisdiction  of  thesiirroitate  there- 
in dem^^Dated,  iis  specified  in  that  seetiun  tbcucefurih  cease. 

§  2488'  [Am'd  1880.]  An  order  may  l>e  made  as  pre- 
scribed in  snbdiviBion  second  of  the' lant  soctioa,  upon  or 
without  notice,  ns  a  justice  of  tbo  supreme  conrtof  the  ju- 
dicial district  embrncing  the  county  thinks  proper.  It  must 
recite  the  <iause  of  the  uiaking  thereof,  it 'nust  designate 
the  officer  or  oonrt  empowered  to  discharge  the  duties  of  tho 
office  of  surropate;  and,  if  it  ralates  to  aparticului  matttr 
only,  it  must  nesignate  that  matter.  It  may,  in  the  discre- 
tion of  the  justice,  re<}uire  an  oiHcer  to  give  security  for  the 
due  discharge  of  the  duties  therein.  Where  the  office  of 
Burrogate  is  vacant,  or  the  surrogate  is  disabled  by  rensoH  of 
Ituaacy,  the  Attomoy-General,  if  directed  by  the  governor, 
must,  or  the  district  attorney,  upon  bis  own  motion,  may 
apply  for  the  order,  and  a  jiiKtioe  of  the  supreme  oonrt  of 
the  jndiciid  district  embra'.'ing  the  county  must  grant  it 
upon  liis  application.  A  justice  of  tho  supreme  courtof  the 
judicial  district  embracing  the  county  may  also  grant  the 
order  upou  the  apidieation  of  a  paity,  or  ap^r8on  about  to 
become  a  party  to  any  special  proceeding  in  the  surrogate's 
court.  Where  the  surrogate  is  sick  or  absent,  the  granting 
of  tho  order  rests  in  the  disorction  of  the  justice,  and  its 
effect  may  be  qualified  as  tie  justice  thinks  proper. 

§  2489.  [^]m'ril889.]  WLore  an  order  is  mad»  by  a 
jiiatio«  of  the  supreme  court  of  the  judicial  district  em- 
bmcing  the  connty  as  pre.qcribed  in  the  lost  two  sections  or 
an  appointment  is  made  by  the  board  of  supervisors  as  pre- 
scribed in  section  tweniy-four  Lnudrod  and  ninety-two  of 
this  act  for  any  oause  except  a  vacnn'**' '"  *'>»  of&ce  ol  svtt- 
mgnte,  it  may  ho  revoked,  witLoD'  tu  au^  ■^'co- 
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ceedlng!*  tlieretornre  taknn  liy  virtue  thereof,  by  a  justiwil 
the  suprenu;  laiirt  of  tlie  fiididal  district,' embracing  ll« 
aiirrogiitf's  cniinJy,  upon  pmof  thut  it  -was  inipiovidcnllf 
made,  or  that  tlie  cause  of  making  ii  jins  become  inoperetini. 
Such  an  nrrler  or  appointment  iiiade  upon  the  grounii  iH 
the  Hurropnte's  office  is  vurant..  is  superseded  without  an; 
formal  levix'^tion,  by  the  fillhisof  thu  vacancy.  After  tlv 
order  orappointnit'iil  is  revoked,  or  the  vacancy  is  fillcJ, 
as  tiie  cast'  miiy  bt',  the  uudtiislied  business  in  any  proctfrJ 
ings  taken  by  virtue  of  the  order  or  appointmeut,  must  I* 
tranHft-rred  to,  and  may  l)e  compk'tod  by  the  surro^atf  iii 
tbesame  inauner  and  with  like  elTeot  as  where  anew  «ur 
rogate  completes  tlie  uiiliiiished  buBine.s-s  of  his  predecessor. 

§  2490.    In  ft  wpicial  proei-eiling  cojfiiizable  before 
.surrogate,  tiikcn  in  the  court  <jf  cnminon   pleas,  or  thi 
supreme  court,  tw  prescribed  iu  this  article,  the  seaJ  of  ih«| 
court  in  which  it  !■*  tjiken,  must  hu  used,  where  ancal  ii 
necessary.     The  apeciul  procccdinK  must  be  entitletl  in  Ihiit 
court ;  and  tiic  papers  therein  must  he  (iled  or  re<*orde<l,  W] 
the  en.se  ninj-  la;,  and  issue.'*  iherein  nuisi.  be  tried,  as  in  U| 
action  brought  in  that  court.     Tiie  cl«rk  of  that  court  fuiw 
aigu  each  record,  wliich  is  required   to   he  sipned  by  tin 
fluirogate  or  the  clerk  of  the  surrogate's  court.    The  isaiiini 
of  a  citation  may  he  directed,  and  any  order  iniermedii 
the  citation  and  the  decree  may  Im  made.  Iiy  a  judge  of 
court. 
5^  8491.  The  court  may,  at  any  time,  in  its  discretii 
^^„  „,    upon  being  sotisfled  that  the  reason  for  the  exercise  of  i' 
N!Y.at«te  powers  and  jurisdiction  has  cpa.sed    to  operate,  make  n 
p.  37U.       order  to  transfer  to  the  Hurrogatc's  court,  any  matter  llieo" 
pending  before  it.     Such  an  order  operales  to  transfer  t) 
same  accordingly.   Inimedialely  after  such  u  tran.sfcr, 
after  the  revocation  of  the  oriler  of  the  gejieral  term, 
prescribed  in  the  last  section  but  one,  (lie  hurrouato  mui 
cause  entn'es  to  be  made   in  (he  jiroper  book  in  his  offlo 
referring  to    all  Ibo  impcrs  filed,   and  orders  entered 
other  proceedings  taken,  iu  the  court  of  common  pleus, 
the  supreme  coijrt ;  and  he  may  cause  copies  of  any  of  I 
orders  or  paperw  to  he  nuule,  and  reconfed  or  filed  in  ' 
office,  at  the  expense  of  the  county. 

§  2492-  [.'bn'ii  1893.]  In  any  county,  except  N«' 
York,  if  the  surropate  is  disabled,  by  reason  o£  slokn 
and  there  is  no  apeuial  sntrognte,  or  apeuiul  connty  jad^ 
of  the  conn'y,  the  board  of  supervise  s  may,  in  "its  dis- 
cretion, appoint  a  suitatde  person  to  net  as  RurroRnte,  un- 
til the  surrogate's  disability  ceases;  or  until  a  special 
surrogate  or  a  special  county  judge  i  elected  ornppotnted. 
A  person  so  appotuted  must,  before  enteiing  on  the  execu- 
tion of  the  duties  of  his  cflSce,  tike  and  file  an  oath  of 
office,  and  give  on  official  bond  as  prescribed  by  law,  wi 
respect  to  a  person  elected  to  the  otilce  of  surrogate. 
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§  S493.  An  officer,  or  a  juMson  :ip]if)iii(ed  by  the  boartl 
if  siipervisorH,  wlio  wts  as  surropale  of  any  county  rluring 
,  vacancy  in  the  ollice,  or  in  coawqueiice  of  ilisnliility,  as 
prescribod  in  tlie  la^-t  nine  sei-tions,  must  be  pBifl,  for  the 
time  during  i\-li]cli  lie  bo  acts,  a  coinjifrisation  e<iual,  pro 
ratii,  to  the  salary  of  tbe  suriotule ;  or.  in  a  county  where 
the  county  judg'e  is  also  purroKafe,  lu  the  wilary  of  the 
county  judge.  The  amount  of  lii.s  couippnaatioQ  must  be 
udited  and  pfiiil,  in  Jilie  iniuiiier  hh  tlio  salary  of  tbe  surro- 
gate, or  of  tlie  county  judge,  as  the.  oase  may  1>C-  Where 
an  ofScer  of  the  coaaly  perforins  the  duties  of  Ihe  Burro- 
ga.te,  wiih  respect  tea  parllciilar  iiKillcr,  whi'reiii  tiiu  sur- 
rogate ia  disqualified  or  precliifkd  from  nctinp,  the  super- 
visors of  the  county  must  allow  hira  a  juHt  eonipensalioh 
for  his  sei-vices  therein,  to  be  audited  and  collected  in  tlie 
same  manner. 

§  8494.  Wliere  an  act  is  done  or  a  proceeding  is  talien  $!  Haii,ii9, 
by,  before,  or  by  authority  of,  au  oifloer,  nr  a  perstm  ap- 
pointed by  the  boiird  of  supervi-nirH,  teniporarily  acting  tut 
(Burrognte^of  iiny  county,  an  prescribeil  in  Ibis  urticle,  the 
Barae  must  be  recorded,  or  Ihe  proper  minutes  thereof  must 
be  entered,  in  Ihe  liooka  of  the  surrognie's  court,  in  like 
manner  as  if  the  same  was  done  or  taken  by,  before,  or 
by  authority  of  the  surrogale  of  the  county  ;  and  the 
officer  or  person  so  acliiig,  or  thi-  cJerk  of  the  BUTTnsrBte'B 
court,  nmst  sign  the  eertitiejiU'  of  probate  and  any  lettera 
so  issued,  and  must  certify  the  record  thereof  in  the  honk, 

§  2495-  [Am'il  1S93.]  A  surrogrite  sbnll  not  be  connsel, 
solicitor  or  attorney  in  a  civil  action  or  special  procetdiug 
for  or  against  any  executor,  udministnitor,  temporary  ad- 
minjfitriitor,  testamentary  trnktee,  guarilinn  or  infant,  o\er 
■wh"ni,  or  whose  estate  rr  ftcc'cnnts,  he  could  favo  any 
uriKclLclina  by  law.  Tbe  Rnrrignte  of  the  county  of  Mon- 
roe Bhall  not  act  as  referee  or  practice  as  attorney  or  coun- 
sellor in  any  court  of  record  in  the  State. 

g  2493.  In  addition  to  his  general  disqualifications  as  a 
Judicial  ollieer,  asuirognte  i.s  disijunlifled  from  acting  upon 
an  applicntioii  for  probate,  or  for  letters  testamentary,  or 
letter.'*  of  ndminiKtndion,  in  each  of  the  following  riises  : 

1  Where  he  is,  or  claims  to  be,  an  heir  or  one  of  the 
next  of  kin  to  tbe  decedent,  or  a  rtevisee  or  legatee  of  any 
part  of  the  estate. 

2.  Where  he  is  a  suhscribing  witness,  or  is  necessarily 
examined  or  to  be  esandned  as  a  witness,  to  any  written 
or  nuncupative  will. 

8.  AVhere  he  is  named  as  executor,  trustee,  or  guardian, 
In  any  will,  or  deed  of  appointment,  involved  in  the  matter 

§  2497.  An  (dijecHon  to  iho  power  of  a  surrngatc  to 
act.  based  upon  a  disqualification,  establislied  by  special 
provLsioa  of  law,  other  than  one  of  those  enumerated  in 


l?aa  adaft  par^  la  ■  ipnd 
litM  il  i>  takes  at  or  livf  or  ttf 


ni^la  ■■•  pmvide  Aad  keep  Ikf 

1.  A  rowd  took  o(  vOf;  »  wUck  mtmst  be  rax>rd(4. 
itlniglk.«*ci7«raL  nyiiui  tf  law  k>  ke  tcconied  in  M< 
vmei,  mUkmeittgetrnmatUmfU  i  ii  iii  iiiTali  .  and  tl»,  H 
A0  pnkile  M  Ml  OMCealcd,  fte  pRwftakea  tbcRiipon. 
-  S.  A  iceord-boak  o<  letters  Iii<iii.bImj  and  Ictt^ni  nf 
adMinkcxarioa.  fa  wkick  aast  beraaaded  aB  sndi  letten, 
ianed  ooft  of  Ida  eooit. 

&,  A  Rcnd-book.  ia  vUek  mact  be  reecnded  ettcrr  d^ 
CRc.  wfaetdiy^  the  acnovai  of  aa  cxanitar,  adnuBtstrsH*, 
tnutee,  cr  giiaidian  is  MOkd. 

4.  A  bow,  coataUng  a  «1— la  of  erery  p^ '-"  ''^"V 
or  otber  pnioBefaK  takea.  rdatiag  to  tbe  di^ioiii 

inal  fKHpttvr  of  a  aarfdwrt,  and  a  wcotd  erf  y^yr 
decree,  maoe  theiaman ;  villi  a  mnaamadiun"  oi  v\^ 
RfKurt  made,  aad  other  proeeecfiag  taken,  fooadcti  npoot 
dMiee  f  or  rack  a  dMpaatiaa. 

5.  A  book,  cnwUining  a  neonl  of  evnr  dectre  or  order. 
the  record  of  which  fe  not  required  br  this  eecti m  to b« 
kept  elsewfarre  ;  to^«lher  with  a  memoraiifhiin  of  esdi  eny 
cation  Msued ,  and  of  the  ntisfaction  of  each  decrve  reoor 
therein. 

6.  A  book,  in  which  mtist  he  recorded  all  letters  of  j 
dianafaip,  issued  out  of  his  c^iirt. 

7.  A  book  of  fees  aruJ  d'sburscment*,  in  which  must 
enicrtd,  by  items,  all  fees  charged  or  received  by  him  fa 
•ervicps  or  expenses,  and  all  disbnrseiueuts  made  or  Lnourre 
by  hitn,  which  are  chargeable  against  those  fees,  or  to  th 
county. 

The  eKpense  of  providing  (be  books  specified  in  this  j 
tion  i«  a  county  charge. 

%  E499.   To  each  of  the  books,  kept  as  prescribed  in  i 
loftt  section,  must  be  attached  an  aiphabclical  index   refer 
ring  to  the  page  of  llie  book,  where  eacli  subiect  uiav 
found.     The  sum>patfi  may  keep  two  or  more  books,  fur  a' 
further  dirtsion  of  the  sulijects  sijoeititii  in  eitljer  subdivi- 
sion of  the  la>it  .seel ion  ;  in  which  case,  he  must   keep  ai 
sepfimlo  index  to  eaeh  set  of  books.    Each  decree,  revoking 
the  probate  of  a  will,  or  revoking  or  otherwise  iiffectinpl 
letters  testamentary,  letters  of  administration,  or  letters  of 
guardlunshij),  or  suspending  or  remii\Tng  a  teslanieutary 
trustee,  or  mofJifying  or  otherwise  iilTceUng  any  other  de- 
cree, tuust  be  plainly  noted  ut  the  end  or  in  the  margin  of 
the  reeord  of  the  will   tetters  or  origin..'  decree  with  a  ref 
ereiifo  to  the  tjook  iind  pase  where  the  subsequent  decree 
Li  reeonled.   Ttie  books,  kept  as  prescribed  in  the  last  mx- 
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Sn,  appertain  to  the  surrognte's  office,  and  runatbe  open, 
^all  reasonable  times,  to  the  inspection  nf  any  person. 

§  2500-  [Am'd  18m.\  The  snrrogate  must  carefully  file 
nd  preHHrve  in  his  office  every  deposition,  nffidnvit,  peti- 
ion,  report,  acpount,  voucher,  or  jithtT  piipir  reititiDy  to  any 
Toceediiig  in  his  court;  and  deliver  to  liis  KuccPBSor  all  the 
•apers  and  books  kept  by  him.  All  bonds  required  to  be 
.led  with  the  8nrro}<ate  or  in  his  office  mast  ba  proved  or 
cknowlodged  as  deeds  are  required  by  law  to  be  proved  or 
cknowlcdged. 

§  2501-  (Amil  1893. 1  If  the  inventory  of  poraonal 
roperty  uf  a  tostator  or  intestate,  fUod  in  the  office  of  the 
lirrogatts  does  not  t-xcoed  the  sum  of  ono  thnusMnd  diilliir.>!, 
o  fees  for  any  Korvices  donp  or  pprformed  by  the  Btirrogalo 
ball  be  eharged  to  or  rei^tived  from  the  eseniifor  or  ad- 
liiiisiTiitor.  If  the  petition  for  letters  testaTnentary  or  of 
iniinistradon  ahull  alloys  that  in  tho  lieliif  of  the  peti- 
oner  the  inventory  will  not  exceed  such  amonnt,  no  fees 
iiall  be  received  until  it  app^ai-H  fioni  tho  inventory  when 
led  that  the  personal  property  doea  not  exceed  that  sum. 
in  the  appointment  of  a  guardian,  if  it  appears  that  the  ap- 
lication  is  luade  for  the  purpose  of  enabling  the  minor  to 
jccive  bounty,  arrears  of  pay  or  prize  money,  or  pt^nsion 
ue,  or  other  dues  or  gratuity  from  the  federal  or  htate 
Dvemment,  for  the  services  of  the  pnrentor  brother  of  such 
kluor  in  the  niilitary  or  naval  service  of  tliH  I'nited  States, 
o  fees  shall  be  charged  or  received.  Tho  surxogata  of  each 
jnnty,  ticept  New  York,  at  his  own  expense,  must  make  a 
jport  to  tlia  board  of  supervisars  of  the  connty,  on  the  first 
ay  of  each  annual  meeting  thereof,  containing  a  verified 
iatement  of  ai  i  fees  reci^ived  or  charced  by  him  for  servieeH, 
r  expenses  Riuce  tb-- la.st  report,  and  of  all  disbnrBemonta 
harsjeable  again.st  the  same,  or  to  tha  oounty,  staling  par- 
culflrly  each  item  thereof. 


pi  2502-   (Repealed  1884.] 


§  2503-  -^  Rnrrogate  who  admits  to  probate  the  will  of 
perMOii,  who  wits  not  a  reni'lent  of  the  State  at  the  time 
£  his  death;  or  grants  original  or  ancillary  letters  testa- 
ipntary  upon  such  a  will,  or  origiaai  or  ancillary 
itt'^'rs  of  administration  upon  the  estate  of  such  a  person  ; 
last,  within  ten  days  thereafter,  transmit  to  the  secretary 
E  State,  to  be  filed  in  his  office,  a  certiiied  copy  of  the  will 
r  letters.  Tho  surrogate's  fees  for  mnkiug  the  copy,  and 
le  expenses  of  transmission,  mast  be  audited  by  the  comp- 
roller,  and  paid  out  of  the  treasury  upon  his  warrant. 


OR 
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ARTICLE  THIRD. 
CuBXM ;  STEHoasAFHBBs ;  uiBcnjJiSKovm  PnoTmamT 


I  aaoi. 

3«6. 


3soe. 


asoT. 
3soe. 


3£». 


Bnnogsta'aooiut  alvBr* 

opeo  (or  bailoMi. 
mien    mnogato  lo    at- 

trend. 
W]i«ii  kod  wber«   court 

held  hj  coaatj  judge. 
S««l. 
Clerki       in      vnrrogsle'i 

ofSct!. 
Clerk       nf       SutTOgkte's 

conrt:  boo'  api>oiiited ; 

hla  p<iw«n. 


I  aSiO     -Additional  powerofcUii 
of  TOrTogat«'s  eoartvf 
King*  ooooty. 
asU.    Borrogste       lUble      tv 

clerk's  acts. 
liia.    SteoQgTKpb*  T  for  Bnn» 

fat«'a    eoorta   in   Sw 
ork  and  Kinga. 
xns.    Id:  in  otbercoantiaa. 
ii&U.     D«anit]on  of  apna^eat 
used  in  this  chapter 


§2504-  [Am'd  1893.]  The  sarrogate's  oontt  is  alva;* 
open  for  th«  transaction  of  any  bneiness,  'nithia  its  powtn 
and  jariHdiction.  The  surrogates  of  the  city  and  cotinty  of 
Kev  York,  from  time  to  time  mnst  appoint,  and  may  alt«f 
the  times  of  holding  terms  of  that  conrt  for  the  trial  of  pro- 
. bate  proceedings  and  for  the  hearing  of  motion  r  and  other 
chamber  business.  They  must  prescribe  the  duration  rf 
gach  terms,  and  assign  the  surrogut«  to  preside  and  aitead 
at  the  terms  so  appointed.  In  case  of  the  inability  d 
a  anrrogateof  that  county  to  presiieor  attend,  the  other 
surrogate  may  preside  or  attend  in  his  place.  Two  or  mow 
terms  of  the  surrogate's  court  luay  be  appointed  to  be  heU 
at  the  name  time.  The  term  of  that  conrt  held  atchomben 
shall  dispose  of  ail  business  except  contested  probate  pro- 
ceediugx  ;  all  contested  probate  proce^dings  ebaU  bo  dis- 
posed of  lit  the  triiilterm.  An  appointment  must  be  pub- 
tlishcd  in  two  newspapers  published  in  the  city  of  New  ToA 
*^ daring  oi  before  the  tirst  week  in  Jaiinary  in  each  year ;  ea- 
cept  tbat  the  surrogates  of  that  county  may,  by  notice  to  t» 
published  in  two  newspapers  in  the  city  of  New  York  for  «l 
least  five  days,  appoint  the  time  for  hoklintt  chniubers  and 
trial  terms  during  the  year  eighteen  hundred  and  ninetj- 
three.  All  tha  powers  conferrtd  by  law  upon  th«  snrrocnt' 
of  the  city  and  cocinty  of  New  York  itiay  be  exercised  bj 
either  of  the  HurrogBteB  of  said  city  and  cuonty. 

Iliw.  don-  §2505.  [Am'd  1831,  1892.1  The  surrogate  must, 
lol.  Act.  unless  prtventcd  by  Bichneas  or  other  unavoidable  casualtj, 
MHun,  099.  utteiid  at  his  office  on  Monday  of  each  we«k,  except  dnrics 
the  month  of  Aiiguat  or  where  Montlay  is  a  public  holiday, 
on  the  fuUowing  Tuesday,  to  execute  the  powers  co'b- 
ferreil  and  the  duties  impoBed  npon  him.  But  the  surro- 
ate  of  any  county,  may,  by  antuatrument  in  writing,  under 
is  hand,  filed  in  the  office  of  the  clerk   of  the   county  lit 
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least  twenty  days  before  tlio  first  day  of  Jnnuftry  in  any 
year,  desipnata  a  day  of  tbo  week,  otLer  than  Monday,  on 
-wbich,  he  will  attend  at  liie  office,  or  a  month  otber  than 
AugTi«.t,  during  wbich  be  will  ba  absent  tberfcfrom,  or  both, 
during  that  year;  and  where  tbo  eouuiy  judfie  is  also  surro- 
gate, be  is  not  required  to  attend  at  his  oliice  on  any  day 
when  the  connty  court  or  the  cimit  of  sessions  ia  sittiog- 
The  Burroga Lb  must  also  execute  the  dtiiies  of  his  offliie,  at 
anch  other  times  and  places,  within  bia  county,  aa  the  pub- 
Uo  convenieDce  requires.  Tlie  Bnrroi;;nta  may  sign  decreoB, 
letters  teslamentary  of  administration  and  gimrditinship, 
and  ordfis  during  ttie  month  of  AnRn.st  or  such  otber  month 
as  he  ahall  designate  for  liia  vacntion  wherever  he  Bhall  be 
piuiBiag  snob  vacation  within  the  State. 

§  2506.  The  Bitrrogftte's  conrt,  in  a  county  wb(^re  the 
county  judRO  is  also  surrogate,  may  be  held  at  the  time 
and  pince  at  which  the  county  court  is  held;  and,  in  that 
case,  the  order  of  business  of  the  conuty  court,  the  court 
of  Ressions,  and  the  surrogate's  court,  is  under  the  direction 
of  the  county  judge. 

§  2507-  The  surrogate's  oonrt  has  a  seal,  of  which  the 
aarrogate  has  charge. 

§  2508-  Each  snrrogatp  may  appoint,  and  at  pleasure 
removo,  as  many  clerks  for  his  office,  to  be  paid  by  the 
county,  as  the  bourd  of  Bupervisois  of  bis  county,  or,  in 
the  city  and  county  of  New  York,  the  board  of  aldermen, 
authorize  him  go  to  appoint.  The  board  of  supervisors  or 
the  board  of  aldermen,  hh  the  nase  requires,  must  lii  the 
compensation  of  the  clerk  or  (.-lerlta  so  appointed;  and 
may  aiith-rize  them,  or  either  of  thera,  to  receive,  for  their 
or  his  own  use,  the  legni  foes  for  making  copies  of  any  rec- 
ord or  paper  in  the  office  of  the  surrogate.  A  surrogate 
may  appoint,  aud  at  pleasure  remove,  as  many  additional 
olerks,  to  be  paid  by  him,  as  he  thinks  proper.* 

§  2509-  [Am'd  WS'.i.]     By  a  written  order  filed  and  re.  |  usi,  ooi 

corded  in  his  ottice,  which  he  may  in  like  manner  revoke  boI  Act,  t 

at  pleHsure,  a  surrogate  may  appoint  a  clerk  employed  in  sniendeah 

his  office  to  be  clerk  of  the  BurTORftte's  court.     The  clerk  siio.^*^'    ' 
80  appointed  may   exercise,  concurrently   with    the  surro- 
gate, the  following  powers  of  the  surrogate: 

1,  Hemny  certify  nnd  sign  aa  clerk  of  the  court  any  of  the 
reoorda  of  the  court,  inolnding  the  certificate  sfieciQed  in 
section  twenty-six  hundred  and  twenty-nine  of  this  act,  and 
the  records  and  pipers  specified  in  snlidivittion  nine  of  sec- 
tion twenty-four  hundred  and  eighty-one  of  this  act. 


*Bepealea  u  to  New  York  county  b;  X>.  1884,  o.  630,  1 11. 


(Month  L. 
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2.  He  may  issue  ntiy  nmndate,  to  which  a  party  is  en- 
titled as  of  cooTM*,  either  umonditionally  or  on  the  filing 
of  any  paper;  and  muy  sign,  as  clerk  of  the  court,  and  nfBi 
the  seal  of  the  coart  to  any  letters  or  mandate  issued  from 
the  court. 

3.  He  may  certify  in  the  manner  presuribatl  by  chap- 
ter ninth  of  this  act,  a  copy  of  any  paper,  required  or 
pormitted  hy  law  to  be  filed  or  recurded  in  the  suiTogates 
office. 

4.  He  may  a'ljourn  to  e.  deflaita  time,  not  exceeding 
thirty  diiyti,  any  mitttor,  when  the  surrogate  ia  absent  from 
hia  office,  or  -anabla,  by  reason  of  other  eugageiuents,  ' 
attend  to  the  saiue, 

5.  He  may  take  the  aoknowledgment  or  |)roof  of 
inatrament,  to  be  used    or   flJed  in  the  court  of  -whioh  li"| 
:s  a  clerk. 

The  surrogate  muy  prohibit  the  clerk  from  eieroii'inj;  I 
any  power  specifi.  d  in  this  section,  but  the  prohibitiou 
doe.i  not  aftect  the  vftlidity  of  any  act  of  the  cUr.c  dont 
iri  disregard  of  the  prohibition.  The  clerk  or  othor  per 
Bon  employed  in  any  capacity  in  a  anrrogate'g  ofiic'e  shull 
not  act  as  appraiaer,  as  attorney  or  connsel,  or  as  refer 
or  Bpeoial  gaardian,  ia  any  matter  before  the  surrogate. 

§  2510-   [Am'd  1893.]  The  clerk  of  the  anrrogate'sc 
of  KiugB  county,  in  addition  to  the  powers  en  am  era  ted] 
Bection  twenty-live  hundred  and  nine,  «my  exercise  concorH 
rently  with  the  BQrrogate  of  the  county  the  following  fiow- 
ers  of  the  surrogate:  On  the  returu  of  a  citation  i^^suud  fr^j 
such  Btirrogite^  conrt  on  a  petition  for  the  probut)  ot 
■will,  where  uo  objeetion  to  the  sacue  ia  filed;  or,  where  i 
the  persona  entitled  to  bo  cited,  sign  and  verify  the  petitia 
or  personally,  or  by  attorney,  appear  on  the  probate  the^ 
of,  cause  the  witnesses  to  the  will  to  be  examined  before  hill 
Such  examinations  must  be  reduced  to  wrilinp,  and  for  sue 
purpose,  he  is  hereby  authorized  to  itdmioiHter  nnd  certti 
oath^  and  affirmations  in  such  ciwes  in  the  same  manners' 
■with  the  same  effect  as  if  administered  and  certified  by  1 
surrogate. 

§  2511-  [-''"»'<'  1893]  A  surrogate  hereafter  elect 
or  appointed,  and  the  sureties  on  his  offlci  d  bond,  are 
liable  for  any  act  of  the  clerk  of  the  burrogate's  conrt 
in  the  discharge  of  his  offlnial  duties,  during  the  surro- 
gate's ierm  of  office,  as  if  the  not  was  performed  by  the 
surrogate.     The  sarrogat©  may  take  security  from  the  clari, 


i 


2512-  Tbe  Biirrogate  of  each  of  the  counties  of  New 
York  and  Kings  must  appoint,  ami  may,  for  cmise,  remove, 
a  Btenogrftphet  for  hiis  court,  1*110  ia  entiiled  to  a  salary 
fixr'd  by  law,  and  to  be  paid  oa  the  Bnlaries  of  clerks  in  tbe 
surrogate's  office  are  pAid. 


f  1193,  Con 
■ol.  Act. 


§2513-  [v4m'<i  1SS3.]  Tbe  surrogate  of  each  coaaty, 
excei't  New  York  and  Kings,  may,  ia  his  discretion,  ap- 
point, and  ftt  pleasure  remove,  n  etenographer  for  liia 
court,  wlio  shall  be  paiil  u  reiisonabla  compensation,  certi- 
fied by  the  surrogate,  in  every  case  in  which  he  takes  notes 
of  testimony.  Such  compensatiun  ia  pnrt  of  the  cosia  of 
tbe  proceedings.  The  stenograplier  of  the  surrogate's  court 
of  tbo  county  of  Allmny  shiill  receive  n.  snlnry,  to  bo  fixed 
by  tbe  surrogate,  not  exceeding  twelve  hundred  dolinrs  per 
nnnum,  and  shall  deliver  to  the  snrrognte  of  the  conpty  a 
full  copy  of  all  uiiuutes  talieabyhim;  and  on  Ibe  receipt 
of  his  fees,  not  exceediat;  three  cents  per  folio,  a  like  copy 
to  the  party,  or  eai;h  of  tho  parties,  to  the  pmceeding  in 
which  the  uiinutes  were  taken.  When  not  iictnally  engaged 
in  the  discharge  of  bis  duties  as  fitfuogrnpher,  he  kIibU  per- 
form such  clerical  duties  in  connection  ^vith  the  surrogate's 
conrt  as  the  finrrogiito  directs.  Tbe  stenographer  for  the 
surrogate's  court  of  the  county  of  Erie  shall  bo  entitled  to  a 
salary,  to  be  tired  by  the  siirrognte,  not  exceeding  nine  hun- 
dred dollars  a,  year,  to  be  paid  as  the  salary  of  the  clerk  of 
the  surrogate's  court  is  paid. 

§  2514-    In  constming  the  provisions  of  this  chapter,    1  Hontli.  I 
the  following  rules  mnst  be  observed,  except  where  a  con-    Bui.  32. 
trary  intent  is  expressly  declared  in  the  provision  to  be  con- 
gtmed,  or  plainly  apparent  from  the  context  thereof: 

1.  The  word  "intestate "  signifies  a  person  who  died 
without  leaving  a  vidid  will;  hut  where  it  is  ust  d  with 
respect  to  piirticuliir  property,  it  Kignifies  a  person  who  died 
without  effectunlly  dbspofliDg  of  that  property  by  will, 
whether  he  left  a  will  or  not. 

2.  The  Word  "assets"  signifies  personal  property  ap- 
plicable to  the  payment  of  the  debts  of  a  decedent. 

3.  The  word  "  debts  ''  includes  every  claim  and  demand, 
upon  which  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  money,  could  be  recovereii  in  an  action;  and 
the  word  "  creditor"  includes  every  person  having  such  a 
claim  or  demand. 
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4.  The  word,  "wSl  ".  signifies  a  last  will  and  It 
anil  inrludes  all  the  codicils  to  a  will. 

5.  The  espression,  "letUTS  of  administration",  indud 
letters  of  temporary  admlaistnitioD. 

6.  The    ejiprrssion,     "  testamtnlary   tnastee",    inclad 
every  person,  except  an  executor,  an  adminlsirator   ._ 
the  will  annexed,  or  a  guardian,  who  is  desiimated  byj 
will,   or  by  any  competent  authority,  to  execute  a  tr 
created  by  a  will ;  and  it  includes  such   an   executor 
adininistrafor,  where  he  is  acting  in  the  execution  of  a  I 
created  by  the  will,  which  is  separable  from  Ms  functid 
as  executor  or  adniinisinitor. 

7.  The  word,  "surrogate",  where  it  is  used  in  the1 
or  in  a  bond  or  undertHkiag,  given  pursuant  to  any 
vision  of  this  chapter,  includes  every  officer  or  court 
by  law  with  tlii.'  iimctious  of  surrogate. 

8.  The  expression,   "judicial    settlement",  -where  it 
applied  to  an  actount,  signilies  a  decree  of  a  surrogati 
court,  whereby  the  account  is  made  conclusive  upon  t" 
parties  to  tlie  special  proceeding,  either  for  all  parpKWL'i), 
for  certain  piupnsea  sjiecifled  in  the  statute  ;  and  an  aecou 
thus  made  conclusive  is  said  to  be  "judicially  settled  ". 

9.  The  exprcs&ioD,  'Mntermediate  account",  denotes 
account  filed  in  the  surrogate's  office,  for  the  purpose", 
disclosing  the  acts  of  the  peiKon  accountinfj,  and  the  co> 
dition  of  the  estate  or  fund  in  his  hands,  and  not  made 
subject  of  a  judicial  settlement. 

10.  The  expression,  "upon  the  return  of  a  citation' 
where  it  is  used  in  a  provision  requiring  an  act  to  be  do 
in  the  Hurrognte's  court,  relates  to  the  time  and  place  i 
which  the  citation  is  returnable,  or  to  which  the  hearing  | 
adjourned ;   includes    a   fiuppleiiicntal  citation,    issued 
bnn;;  in  a  party  wiio  oujrlit  to  be,  but   has  not  been  cite 
and  implies  Hist,  before  doing  the  act  Mpecif""^!,  due  p: 
must  l>e  made,  that  all  persona  required  to  L,v)  cited  hatjl 
been  duly  ciiefi 

11.  The  expression,  "  person  interested  ",  where  it  is i 
inconneciion  witli  an  estate  or  a  fund,  includes  every  per- 
son cntiHed.  either  abwlutcly  or  contingently,  to  share 
the  estate  or  the  proceeds  thereof,  or  in  the  fund,  as  bii 
band,  wife,  legal ee.  next  of  kin,  heir,  devisee,  assigne 
grantee,  or  otherwise,  except  an  a  creditor.  Where  a  pr 
■VTsion  of  tliia  chapter  prescribes  that  a  person  intereste 
may  object  to  an  appointment,  or  may  apply  for  an  Inve 
tory,  an  account,  or  incrcawd  aecurtly,  an  allegation  of 
interest,  duly  verified,  Hufflccs,  althoui;b  his  interest  y^^ 
disputed  ;  unless  he  has  been  excluded  by  a  judgment, 
decree,  or  other  final  determination,  and  no  appeal  there- 
from is  pending. 

12.  The  term,  "next  of  kin  ",  includes  all  those  entitled, 
under  the  provisions  of  law  relating  to  the  distribution 
personal  property,  to  share  In  the  unbequealhed  residue  i 
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nsaets  of  a  decedent  after  payment  of  debts  and  ex- 
other  tlma  a  surviving  liusliand  or  wife. 
13.  The  expmssion,  "real  property",  includeB  every 
tate,  interest,  tmd  rigiil,  legnl  or  oquiliiljle,  in  lands, 
lements,  or  LereditHiiieuts,  except  tluise  which  are  deter- 
mined or  extinguished  by  the  deatb  of  a  person  seized  or 
eased  thereof,  or  in  any  roanuer  entitled  thereto,  and 
3ept  those  wiiich  are  decliircd  by  lr»w  to  be  assets.  The 
K>ra>  "inheritanee",  signifies  real  property,  as  defined  in 
is  subdivnsion,  desccndetl  as  prescribeti  by  law.  The 
expression,  "personal  property",  signifies  every  kind  of 
property,  whicli  Hurvives  a  decedent,  other  than  real  prop- 
erty as  defined  in  thia  subdivittion,  and  ineludeji!  a  right  of 
Etion  conferred  by  apeoial  statutory  provisioa  upon  an 
ecator  or  admiBistrator. 


TITLE  U. 


rovuions  relating  genernlly  to  lh«  proceedingn  in  lurrogate't 
courts,  und  to  appeal) from  those  courts. 
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§2516,  A  citation  or  other  mandate  of  a  surrognlrt 
court  must,  except  where  it  is  ollierwise  specially  pr^crilwl 
by  law,  be  made  returnable  bvfore  the  surrogate  * 
court  it  was  issued,  and  may  Iw?  ticrved  or  exe' 
county.     A  warrant  Gi.  attachment  must  be  dij. ....... ... 

slieritf  of  the  sumtgate's  county  ;  who  may  execute  it  ii 
any  county,  and  must  convey  the  person 'arrvsted  to  tl« 
place  where  it  ia  returnable. 

§  2616.  Except  in  a  case  where  it  is  other-n-iae  8i.>ec);inv 
prescribcfl  by  law,  a  special  proceeding  in  a  sun 
court  must  be  commenetxl  by  Uic  service  of  a  i 
issued  upoti  the  presentation  of  a  petition.  But  ujikiu 
presentation  of  the  petition,  the  court  acquires  jurisdici.. 
to  do  any  act,  which  may  be  done  before  actual  service 
the  citation, 
em.  313.  §  261 7.  The  presentation  of  a  petition  is  deemeti  the  com- 
mencement of  a  ffjiecial  prcKjeeding,  within  the  meaning  of 
any  provision  of  this  act,  which  limits  the  time  for  ttif 
commencement  thereof.  But  in  order  to  entitle  tlie  peti- 
tioner to  the  lienetit  of  this  section,  a  citation  issued  upon  tlw 
pre.sentiition  of  the  pctiiion.  must,  within  sixty  days  iliert- 
after,  be  served,  us  prescribed  in  section  two  tbousand  lit 
huniired  and  twcnt)'  of  this  aC,  upon  the  adverse  pariv 
upon  one  or  two  or  more  adverse  parlies,  who  are  jo"i 
liable,  or  otherwise  united  in  interest;  or,  within  the  5 
time,  the  lirst  publication  thereof  must  be  made,  pursi 
to  an  order  made  a^  prescribed  in  section  two  tbousand 
hundred  and  twenty-two  of  tbis  act. 

ti  2618.  Where  it  is  prescnlieii,  in  any  provision  of  tl 
chapter,   that  a  petit iuii  must  pray  that  a  person,  or 
creditors,  next  of  kia,  legatees,  heirs,  devjsec  ,    or  otM 
per-iona  constituting  a  cla.'is,  maybe  cited  for  auy  pur 
all  thoiie  perstjijs  are  necessary  [mrtica  to  the  sped;  ' 
ceediag.     Where  persons  to  be  cited  conslitute  a  class, 
petitioner  must  Bet  forth  in  an  aflidavit,  the  name  of 
of  tliern,  utde«s  the  nume,  or  part  of  the  name,  of  one 
more  of  them  cannot,  after  diligent  inquiry,  be  ascertaini 
by  him  ;  in  which  case,  that  fact  mu.st  be  set  forth,  and  the  I 
surrogate  must,  thereupon,  inquire  into  the  nmttcr.     For 
the  piiri)n.se  of  the  iiu|uiry,  he  iiiiiv.  in  his  descielion.  i-ssuc 
a  suhpa-na.  re(|uiriiig  any  jier.son   to  attend  before  him 
testify  respecting  the  m.-ilter,     Jf  he  is  siitisfied,  upon 
allegations  of  the  petitioner,  or  after  making  the  inqiti^ 
that  the  nanio  of  one  or  more  of  the  ijersons  to  be  ci 
cannot  be  ascertained  withreasonnble  diligence,  the  cila' 
may  be  direct  r-d  ttj  (bat  person  orthosc]iersons,  by  a  gen 
designation,  showing  hi*,  licr,  or  their  connection  with 
decedent,  or  interest  in  tlic  property  or  matter  in  quest!) 
or  olherwii^e  siiflleiL'Ully  identifying  the  person   or   pcrsi 
inteniii'd.     A  cilaliou.'tbus  directed,  has  the  same  f 
and  effect,  as  if  it  was  directed  to  the  person    or 
sons  inteudedj   by  their  names ;    and   where    the  pe: 
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or  persons  so  Inteiideil  are  duly  cited,  in  any  manner  pre- 
scribed liy  law,  ilic  dc'cree  bimls  tliem,  tis  if  tliey  were 
named  thiTciu.  A  ptMiiion,  duly  verified,  is  deemed  an 
affidavit,  witliia  the  ineaniti};  of  this  s<!clion. 

§  S5I9.  A  citatiriu  must  be  made  returnable  upon  a  rWiy 
certjiiii,  deaikcnated  tUtreiii,  uul  inore  tliaii  four  iuouUjh  lifter 
the  dalo  ilierwif  ;  a,ud  must  spttify  whose  estate  or  what 
subject-mutter  is  in  quu-slioii.  Tlie  niiiiicH  of  all  the  per- 
sons to  he  dtod,  as  far  as  they  tun  he  ascertained,  must  bo 
contained  in  the  cilatioii.  Where  the  name,  or  part  of  tho 
Cianie.  of  citlier  of  tliem  caiiuut  be  asjcertaLued,  tlial  fact 
tnust  be  Htated  in  the  citation. 

§  S620.  Except  wliore  a)ieeia!  provision  is  otherwise  SDem.) 
liiatle  by  law,  service  of  a  cilation,  within  the  State,  must 
be  made  upon  an  adult  person,  or  an  infant  of  the  age  of 
fourteen  years  or  upwards,  by  delivering  a  copy  thereof  to 
the  person  to  lie  ser^-cd.  or  by  lenviiiy  a  copy  at  his  resi- 
deupe,  or  the  place  where  he  nojourus,  with"  a  person  of 
auitabloago  and  discretion,  under  sucli  circumstances,  that 
the  surrogate  luis  go<}d  reason  to  believe  thiit  the  copy  came 
to  his  knowledge,  in  time  for  liini  to  attend  at  llie  return 
tiay.  A  cilation  inust  he  so  served,  if  within  tlio  county  of 
the  surrojjate,  or  an  adjoining  county,  at  least  eight  days 
before  the  return  day  lUeriof  ;  if  in  any  other  county,  at 
lea.-^l  fifteen  days  before  the  return  day  ;  unles-s,  in  either 
case,  the  person  served,  being  au  adult,  and  not  incom- 
peteat,  assents  in  writiog  to  a  service  within  a  shorter  lime. 
Ajiy  person,  ahliougli  a  party  to  tho  special  proceeding, 
Hay  ticrve  a  cilation. 

Kg  2621.  Where  it  np))ear8,  by  afiBdarit,  to  the  satisfac- 
Uon  of  tho  surrog-ate  from  whose  court  a  citation  iBsued, 
that  proper  and  diligent  effort  has  been  made  to  serve  it 
iipnn  a  resident  of  the  Ktate,  as  prescribed  in  the  laat  sec 
Lion  ;  and  that  the  person  to  be  served  cannot  be  found,  or, 
if  found,  thai  he  evades  service,  po  that  it  cannot  he  made  ; 
the  Burrogale  may  nmke  an  order,  direeting  that  service 
thereof  lie  made,  as  prescribed  in  section  four  hundred 
and  thirty-six  of  this  act ;  and  the  provisions  of  that  section 
und  of  section  four  hundTcd  and  thirly-aeven  of  this  act, 
relating  to  the  service  of  a  summons,  apply  to  tho  service  of 
a  cilation,  pursuant  to  au  order  made  as  prescribed  in  thiu 
section. 

g  8582.  [Am'rf.  1881.]  Tlie  surrogate,  from  whose 
court  a  citation  Ls  iHs«ucd,  may  make  an  order,  directing  the 
Bervipe  thereof  without  the  Htate,  or  by  publication,  i& 
either  of  the  following  cases  : 

1.  Where  it  is  to  beser.-ed  upon  a  foreign  corporation, 
or  upon  a  person  who  is  not  a  resident  of  the  State. 

2.  Where  the  person  to  be  served,  being  a  resident  of  tho 
State,  has  departed  therefroni,  with  intent  to  defrauii  his 

editors,  or  to  avoid  the  service  of  process. 
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3.  Where  the  person  to  he  served,  whether  an  adult*] 
an  Infant,  is  a  resideul  uf  the  State,  but  is  temporarily  rt 
sent  therefrom. 

4.  ^V  hi  TL- the  persnn  to  l)c  served  is  a  resident  of  th 
or  a  doiiipstic  eorponiliou,  and  an  attempt  wa3  ru,. 
serve  a  (.■itiition,    Lwiied  from   tlie  siune  surrogate's  ' 
upon  the  preseutation  of  the  sjinie  petition,  before  ili^ 
piratinu  Lif  the  liinitalion  applicable  to  the  enforcenii  ■! 
(he  chiiin  »et  forth   in   the  j)ctition,  as  fixed  in  iLo 
fourth  of  this  sirt ;  airri  the  lirtiilation  would  have  expin^ 
withiu  Hixly  fJ:iys  next  preceding  the  application  for  i!i 
order,  if  the  time  hiia  not  heen  es leaded  by  the  attetapi  a 
serve  the  ciiaiiou. 


tha 


55  25 S3.  The  surrogate  may  idso  make  an  order,  dirtd 
ing  the  service  of  a  ntation  without  the  State,  or  by  ptibli 
cation,  in  either  of  Ihe  following  eases  : 

1.  LJpon  a  party  to  whom  a  eitution  is  directed,  either  IH 
his  full  tiarue  or  part  of  his  name,  where  the  surrogalei 
satisfied,  by  affldnvit,  that  the  residence  of  that  party  cu 
not,  after  (liligent  inquirj-,  he  asceriarncwl  by  the  petitioner. 

2.  Upon  one  or  more  unknown  creditors,  next  of  kin, 
legatees,  heirs,  devisees,  or  other  [wrsons  inehided  in  scIm 

•  to  whom  a  citalion  has  been  directed,  designating  themti} 

a  general  description,  as  prescnhcd  in  this  article. 

IDem.  55,  fc^  2624.  [Am'd  1881.]     Where  an  order,  directing  th 

service  of  a  citation  without  the  Slate,  or  by  publication, 
is  made  as  prescrihed  in  either  of  the  last  two  seeiions,  tbt 
jmrty    applying   therefor    must    produce    jjroof,    by 
davit    or    otherwise,    to    the    satisfneliou  of    the    mm 
gate,  that  the  case  in  one  of  those  spiicifled  in  those  8» 
tion.i.     The  order  mvut  direct  that  8er\';ce  of  the  citatiiil 
upon  tlio  person  named  or  deseritwd  in  the  order  be  miM 
by  piih!ic;ition  tif  the  citation  in  two  newspapers,  designate!    hij 
a.q  prescribed  in  this  article,  foru  specified  lime,  which  thi    iJ 
surrogate  deems  reaaouiible.  not  less  than  once  in  each  of      '' 
six  consecutive  weeks,  or,  at  the  option  of  the  petitionet, 
by  delivering  a  copy  of  the  citation,  without  the  State,  U 
each  person  so  named  or  described,  in  ]wr8on,  and  if  thi 
person  to  he  served  is  an  infant  under  the  age  of  fourt*e« 
years,  also  the  person  with  whom  he  is  sojourning,  or,  II 
the  service  is  made  upon  a  corporation,  to  an  offlcer  then- 
of,  Hpccitied  in  section  four  hundred  and  thirty-one  or  fout 
hundred  ui!(i  thirty-two  of  this  act.     It  roust  also  contuii 
cither  a  direction  that  on  or  before  the  day  of  the  first  pul^ 
lication,  the  petitioner  depo.sit,  in  a  specilied  post  oflBce, » 
copy  of  the  citation  and  of  the  order,  contained  in  a  securelj 
closed   post-pjiid   wrapper,   directed  to  the  person  to  b« 
served   at  a  place  specified  in  the  order,  and,  if  the  persoftl 
to  be  served  is  an  infant  under  the  age  of  fourteen  years,  «' 
fiuther  copy,  likewise  contained  in  a  securely  closed  post- 
paid wrapper,  directed  to  the  person  with  whcun  such  infant 
is  sojouriiliig,  or,  a  statemuil  lliat  the  ^iurrogute,  being  sat- 
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Ksfied,  by  the  affida\'it  upon  'wbich  the  order  was  granted, 
fcliat  tlu!  petitioupr  caunot,  with  reasonable  dfligencf,  ascer- 
feain  a  pltite  or  piauts  wberc  the  piTSun  to  be  strvcd  would 
fcrobably  rcfoivc  matter  transiniltpd  thrtjujiih  Uie  post-office, 
SispcDsea  with  the  deposit  of  any  piipcrs  tliercin. 

B  §  8626.  [Arn'd  1883.]  Where  service  is  made  by  dpliv- 
Pring  a  copy  of  the  citation  without  the  state,  purHdant  to 
Mn  order  marie  as  pre^'ribed  in  the  last  scctiiin,  it  inimt  be 
to^dc,  if  within  the  Uuited  States,  at  Ica.ft  thiity  days,  if 
^rithout  the  United  Status  at  Ieii.st  forty  days,  before  the  re- 
^^n  day  of  the  citation.  Proof  of  publication.  deiMisit,  or 
iflelivery  may  lie  made  b.s  prescribed  in  scctiou  four  hun- 
dred and  forty-four  of  this  acl. 

^§  S5S6.  Service  of  a  citation  must  be  made  upon  an  in- 
nt  under  the  age  of  fourteen  years,  a  pei'son  judicially  de- 
Glared  to  lie  incompetent  to  manage  his  affairs  by  rea.s<)n  of 
lunacy,  idiocy,  or  h.tbilunl  drunkenness,  or  a  corporation,  iu 
fclie  niaiiuer  pre.»cril>iHi  for  personal  service  of  a  Huinnions 
Upon  .such  a  person,  or  upon  a  corporation,  in  article  first 
title  first  of  chapter  fifth  of  this  act. 

§  S5S7.  Where  a  person,  cited  or  to  be  cited,  is  an  in- 
it  of  lite  age  of  fourteen  year.^  or  upward.-),  or  where  the 
Surrogate  has,  in  his  opinion,  reasonable  grounds  to  believe, 
fcjiat  a  person,  cited  or  to  be  cited,  is  an  habitual  drunkard. 
Or  for  any  cause  mentally  incapable  adequately  to  protect 
liis  rights,  although  not  judicially  declared  to  be  incompe- 
tent to  manage  his  affairs,  the  stirrogafe  rnay,  in  his  discre- 
fcion,  with  or  without  an  application  therefor,  and  in  the  in- 
terest of  that  jK'rson,  make  an  order  recjuiring  ihut  a  copy 
Of  the  citation  be  delivered,  in  beiialf  of  that  person,  to  a 
Iserson  designated  in  the  order ;  and  that  service  of  the 
Citation  shall  not  be  deemed  complete  xiutil  such  delivery. 
'Wliere  the  person,  cited  or  to  be  cited,  is  an  infant  under 
klie  a^e  of  fourteen  years,  or  a  person  judicially  declared 
to  be  incompetent  to  manage  hisaffairs,  by  reiison  of  lunacy. 
Idiocy,  or  habitual  drunkenncKa,  and  the  surrogate  has  rta- 
Sonable  ground  to  believe  that  the  interest  of  the  person,  to 
whom  a  copy  of  the  citation  was  ddivert-d.  in  behalf  of  the 
lofant  or  incompetent  person,  is  adverse  to  that  of  the  in- 
fant or  incompetent  perwjn,  or  that,  for  any  reason,  he  ia 
Hot  a  fit  person  to  protect  the  hitter's  rights,  the  surrogate 
tnay  likewise  make  such  an  onler  ;  ancf  as  a  part  thereof. 
Or  by  a  separate  order,  made  in  like  mimner  at  any  stage  of 
the  proceedings,  he  may  appoint  a  special  guardian  ad  litem 
to  conduct  the  procee<nngs  in  behalf  of  the  incompetent 
person,  to  the  e.vclusion  of  the  committee,  and  with  the 
Same  powers,  and  subject  to  the  same  liabilities,  as  a  com- 
■auttce  of  Che  property. 

§  2688.  In  a  surrogate's  coml.  a  party  of  full  age  xnay. 
itnless  he  has  been  judicially  decUiea  to  be  incomjieient  to 
I  his  affairs,  prosecute  or  defend  a  special  proceeding. 


4S  Hon,  SIS. 


SDem.  U> 


S.54 


CTTATIONfl 


gg352&-ai«'Q^._: 


Eedr,  391. 
I  nnn,  601. 
Scm.  311, 


»?m. 


Dam.  t 

Kedf.  SOL 


154. 


In  person  or  by  iin  attorney  regularly  admitted  to  praciip 
in  Ihe  courts  of  record,  at  his  election  ;  except  in  a  pro«t^ 
ing  to  puaisli  biiu  for  a  contfiiipt,  or  ■where  he  i.s  rc-quinil 
to  appcur  tu  person,  by  spccia!  provision  of  Jaw,  or  K I 
speeiiil  order  of  the  ■■surrogate.  The  appearance  of  a  »> 
ftgainst  whom  n  citniiou  has  lH>en  issued,  has  the  nanjo  ■ 
as  the  ap[>eariinc-e  of  a  defendaul,  in  an  action  brou- 
the  supreme  court. 

§  2628.  A  .surrogate'.^  father  or  son  shall  not  pradi 
be   emploj'ed  as   attorney    or  cnin-wl,    in    any  ii' 
which  hia  partner  or  clerk  is  prohibited   by   law  fn-i 
practicing,  or  being  em[)loyed.  j 

§  2530.  "Where  a  party,  whoia  an  infant,  docs  not  appdV 
l)y  hi.s  general  guardian  ;  or  where  a  pavt_v,  -who  is  a  Iuha 
tic,  idiot,  or  habitual  drunkard,  does  not  appear  by  hk 
committee,  the  surrogate  nuist  appoint  a  competent  mi 
responsible  person,  to  appear  as  t-p+'cial  guardisin  for  Unl 
party.  Where  an  Infant  appears  by  his  general  gnardiM, 
or  where  a  lunatic,  idiot,  or  habituul  drunkard,  appears b]' 
hia  commitlec,  the  surrogate  must  inquire  into  the  lartt, 
and  uiuiit,  in  like  uuuiier,  appoint  a  -siit^cial  guardian.  U 
there  is  any  ^ound  to  suppose  that  the  interest  of  Ita 
general  ^uardiau  or  coiniiiitiec  is  adverse  to  that  of  the  '' 
lant,  orlneonipt'leiit  p<'rsou  ;  or  that,  for  any  other  rei 
the  inlercsls  of  the  Itilter  require  the  appoinleuicnt  ol 
special  guanlian.  A  |>erson  can  not  be  appointed  siictll 
sjjeeial  guurdiaii,  unless  his  wiilten  CDni*ut  i.s  filed,  at  8f 
before  the  time  of  entering  the  order  ap[)ointing  hio>. 

§  2631,  Where  a  person,  other  than  the  infant,  or 
committee  of  the  inrompelent  person,  applies  for  the  »| 
poiii(mcnt  of  a  sprciul  giiaidian,  aa  prescrilted  in   the 
seeiiou,  at  least  eight  dayn'  notice  of  the  application  ro«-'*' 
be  personally  served  upon  the  infant,  or  incomix'tent  \iet- 
wjn,  if  he  is  within  the  State,  tmd  also  upon  the  ConiH' 
if  any,  in  like  manner  an  it  citation  is  required  Tiy  \uv, 
served.     But  exc  pt  in  a  on.§e  Hpetified  in  title  fifth  oi 
chapter,  the  surrogale  may,  by  iin  order  to  show  i 
prescribe  a  shorter  time,  and  diret-t  the  service  of  the  c 
te  be  made  in  such  a  manner  as  lie  deems  proper.     Tb« 
application  may  be  made  at  the  time  of  presenting  the  [wti 
tion,  and,  in  that  cas«e,  the  order  to  show  cau^e  may,  in 
surrogate's  discretion,  accompany  tlic  cilation. 

^  2632.  Pnjof  of  serviee  of  a  citatiun,  or  a  subpopin 
is-sued  from  a  surrogate'.^  court,  must  be  made  in  the  man 
ner  prescribed  by  law,  for  proof  of  service  of  a  summon) 
issued  out  of  tlie  supremo  court,  lii  every  olher  CAsc,  pruof 
«f  service  must  be  made  bj'  affidavit  ;  or,  where  the  person 
served  is  of  full  age  and  not  jnioinpelent,  by  a  written  ad- 
mission  Bigncd  by  bim,  accoinpauied  with  proof,  by  affida- 
vit or  ollierwi.se,  of  the  genuineness  of  his  signature. 

§  8683.  The  surrogate  may,  at  any  time,  require  a 
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file  a  writli^n  i>eti(ion  or  answer,  contuining  a  plain  and 
icisti  staleriiuiit  of  the  futts  Cousliluting  his  claims,  objec- 

in,  or  defencH,  aud  a  demand  of  tlie  decree,  order,  or 
ier  relief,  io  wtiicb  he  Kupposes  biinself  to  be  entitled, 
ie  surrogate  may  reijiiire  iLio  pflitiini  or  answer  to  be 
rifled,  ami  a  cnpy  thereof  Ici  be  served  upon  any  other 
rsoii  inttTL'sted.     A  parly  who  fails  to  comply  with  such 

require?iittil  iniiy  be  treiited  as  a  psirty  in  default.  Except 
lere  such  a  retiuircnieiit  is  made,  or  in  a  ca^e  where  a 
itten  pelition  ia  expressly  required  by  this  act,  a  petition, 

ftlieauBwer  thereto,  may  be  preBcnted  orally;  in  which 
the  Bubataflce  thereof  must,  be  entered  in  the  records 

'  tJie  courts. 

§  2534.  The  provisions  of  sections  five  hundred  Jiad 
i"Weuty -three,  Ave  hundred  and  twenty-four,  five  hundred 
ind  twenty-tive,  siid  live  hundred  and  twenty-six  of  this 
XKit  apply  to  a  verilication  made  pursuant  to  this  chapter, 
ind  to  the  petition  ur  other  paper  so  verified,  where  they 
ian  be  so  applied  iu  substance,  without  regard  to  tlie  form 
>f  the  proceeding. 

§  S635.  Where  a  proTisioii  of  thifl  chapter,  or  an  order 
atiafle  pursuant  to  such  a  provision,  directs  the  publication 
>f  a  citation,  notice,  or  other  paper,  or  the  service  thereof 
t»y  publication,  the  publicution  must  be  made  in  a.  newspa- 
per published  in  tlie  county.  The  surrogate  may,  also,  in 
»fs  di.iCTetioii,  direct  the  publication  thereof  in  any  other 
ae'wspaper  published  in  the  same  or  nnutlier  county,  as  he 
Jcerns  proper,  for  the  purpose  of  giving  notice  to  the  per- 
lons  intended  to  be  served  or  notified.  If  no  newspaper  is 
aublished  in  the  comity,  the  cilalioti,  iiolice.  or  other  paper, 
liust  be  piiiilished  in  the  uewspjiper  printed  at  AllMiny,  in 
^liich  legal  notiees  Jtre  required  by  hiw  to  be  published,* 

§  8536.  In  either  of  (he  following  ca.<cs,  a  citation,  no- 
tice, or  other  paper,  directed  to  be  published  by  a  provision 
l>:f  thia  chapter,  or  by  an  r>rder  made  pursuant  to  such  u 
E>rovision,  must,  in  addition  to  tlie  publication  thereof, 
rtiade  as  pr&<tTll>ed  iii  the  last  section,  l>e  published  in  the 
Qewspaper  printed  at  AHmny,*  in  which  legal  noticea  are 
reqvured  by  law  to  be  published  :  ♦ 

1.  Where  the  special  proceeding  is  inatituted  in  the  sur- 
romite's  court  of  the  e ouniy  of  New  York,  nr  of  the  county 
QfjKings,  or  the  order  for  publication  is  made  by  the  sur- 
rogate of  either  of  tliose  co-unticH. 

8.  Where  the  special  proceeding  relates  to  the  estate  of  a 
decedent,  and  the  order  directs  the  additional  publication 
tlierein.  Such  a  direction  may  be  given,  in  the  discretion 
i>f  tlio  surrogate,  where  the  person  upon  wliom  the  service 
la  to  be  niiide,  or  to  whom  notice  ia  to  l)e  given,  is  not  a 
Pesident  of  the  State.  But  wiiere  it  affirmatively  appears, 
from  the  papers  upon  which  the  order  is  granted,  or  from 

♦  ScdL.  18»1,  c.  133,  ubolUhlng  State  paper. 
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the  papers  then  on  flU-  in  the  surrogate's  court,  relat 
the  same  ualate,  thsil  thf  projierly  of  the  decedent,  of, 
special  proceeding  relatea  to  a  portion  only  of  the  pro 
that  the  portion  to  which  it  relates,  does  not  exce0 
thousaad  dollars  in  valucj  the  urdiT  may,  in  the  dino 
of  the  Murroujafe,  direct  the  publiralion  rt?quired  b 
seftion  to  bciiiade  ffTfituitously  ;  in  whicJi  case,  that' 
paper  must  make  the  imblieation  without  charge. 

g  2537.  [Ain'd  1882.]  Where  a  statute  requires  tlM 
lueat  of  money  into  the  sun-ojrate'.s  court,  or  thedep< 
u  security,  for  the  payxaeiit  of  money,  with  the  surrc 
the  same'  must  be  paid  to  or  deposited  with  the  « 
treasurer  of  the  county,  to  the  credit  of  the  fund,  or< 
estate,  or  of  the  special  prryreerliug  ;  unlesw  the  statuti 
tains  speeial  directions  for  another  dispo.siiion  thereof. 
security,  so  deposited  "wilb  the  county  treausurer,  mu 
held  and  di^iixjscd  of  by  him,  siiLijecl  to  the  dircetioat 
Mirrogate'u  court ;  except  that  he  must,  uiilesi.  otherwl 
directed,  collect  the  principal  and  interest  secured  thai 
All  money  collected  by,  or  paid  to  the  county  treasuf( 
prescribed  by  this  section^  must  he  held,  managed,  im 
and  disposed  of  by  him,  in  like  manner  as  money  Mii 
the  Kuprenie  court  In  au  action  pending  therein.  ThJ 
uhitionN,  contained  in  the  genenil  rules  of  practic 
speeilied  in  seclioa  scTen  lumdri.il  and  forty-four  of  thl 
and  the  provisions  of  title  third  of  chapter  eight  ol 
act,  apply  to  tnonoy  paid  to  and  securities  deposited 
the  county  treasurer,  as  prescribed  in  this  section  ;  et 
that  the  surrogate's  court  exerctsea,  with  respect  there 
with  respect  to  security,  in  which  any  of  the  mone] 
been  invested,  or  upon  which  it  has  been  loaned,  thep 
and  authority  conferred  upon  the  supreme  court  by  8< 
seven  hundred  and  forty-stven  of  thia  act. 
I86N.X.661.  §  S638.  E.Ycept  where  a  contrary  intent  is  express 
or  plainly  implied  from  the  context  of,  a  provision  o 
chapter,  the  followins?  portion.*)  of  this  act,  to  wit :  title 
and  articles  third  and  fourth  of  title  sixth,  of  chapter  cJi 
and  articles  first  and  second  nf  title  third  of  chapter  ni 
apply  to  surrogate's  courts  and  tu  the  proceedings  thi 
BO  far  aH  they  can  he  applied  to  the  substance  and  »u1 
matter  of  a  proceeding,  without  regard  to  its  form. 
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2B39.  Upon  the  applkuLion  of  a  party  to  a  special 
roct-'t'ding,  autl  upou  proof,  by  afHilavit.  to  the  satisfaction 
of  the  8urro^ite,  thnt  the  tesiimciny  of  a  wilnesw  in  his 
coutilj,  who  is  so  aged,  sick,  or  inilriii,  as  to  t>e  unable  to 
attend  before  tiiin  to  be  examined,  !.•*  material  aud  necessiiry 
to  tho  applicant,  fho  surrog'ate  mu.st.  where  the  spediil  pro- 
ceeding wasi  instituted  to  procure  the  pn)l)a(e  or  revocation 
of  prolJatc  of  a  will,  aud,  in  any  other  case,  may,  in  his 
discretion,  proceed  to  the  place  where  the  witness  is,  and 
there,  as  in  opeu  court,  take  his  examination,  Such  a 
notice  of  the  time  and  place  of  taking  the  examination,  as 
the  surrogate  pre.'^crihcs,  must  lie  pven,  by  the  party  apply- 
ing therefor,  to  each  other  party,  except  a  parly  who  has 
failed  to  appear  aa  required  by  the  citation.  The  surrogate 
may  also,  in  his  iii.'*cretion,  require  notice  to  be  given  to 
any  other  person  intereHted, 

§  S540.  [Am'rl  1H81,]  In  a  case  specitied  in  the  last  sec- 
tion, except  that  the  witness  is  in  another  county,  where 
the  witness  is  a  Hubscribing  witnesfi  to  a  will,  if  the  surro- 
gate has  good  reason  to  believe  that  the  witness  cannot 
attend  before  him,  within  a  reasonable  time,  lo  which  the 
liearinff  may  be  a(ijoumed,  he  msiy  make  an  order,  direct- 
inir  that  the  witness  be  examined  before  the  siirrogate  of 
Ihe  county  in  which  he  is,  specifying  a  day.  on  or  before 
-which  a  certified  copy  of  the  order  most  be  delivered  to  the 
latter  aurixigate ;  and  directing  notice  of  the  examinalioa 
to  bo  given  to  such  periions,  and  in  such  manner  as  he 
thinks  proper.  A  copy  of  tJie  order,  attested  iiy  tbe  seal  of 
the  surrogate's  court,  must  be  transmitted,  by  him.  to  the 
surrogate  designated  in  the  order,  together  with  the  original 
will  where  the  testimony  relates  to  the  execution  of  a  writ- 
tea  will.  The  latter  surrogate  must  thereupon,  on  the  day 
specified  in  tbe  order,  or  on  auoLher  day  to  which  he  may 
adjourn  the  examination,  take  the  examination  of  tlie  wit- 
lies*,  aaif  he  possessed  original  jurisdiction  of  the  special 
proceeding.  The  examination,  after  it  is  reduced  to  writing, 
and  subscril>ed  by  the  witness  or  otherwise  duly  authenti- 
cated, together  with  a  Btsttemeut  of  the  proceedinga  upon 
tlie  execution  of  the  order,  must  be  certified  by  the  surro- 
gate taking  the  examination,  attested  by  the  seal  of  his 
co.irt,  and  returned  witliout  delay,  with  the  original  will> 
if  any,  to  the  surrogate  who  directed  the  examination,  by 
whom  all  those  papt^rs  must  be  filed.  And  in  the  other 
cases  named  in  said  aection  two  thoiisjiud  five  hundred  and 
thirty-nine  he  may  appoint  a  referee  to  take  the  testimony 
■who  shall  report  the  same  lo  the  said  surrogate.  An  exami- 
nation .so  taken  has  the  same  eSect  as  if  it  was  taken  before 
the  latter  surrogate. 

g  8541.  The  stenographer  of  a.  surrogate's  court  must, 
under  the  direction  nf  the  surrogate,  take  full  stenographic 
notes  of  al!  proceedings,  in  which  oral  proofs  are  given. 
except  where  the  surrogate  otherwise  directs.    The  test 
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mony  must  Iw  legibly  wrilteu  out  at  length  by  him.  ttm 
hi8  not<;8  ;  and  the  minuter  I  hereof,  as  so  written  out,  masl 
after  licing  ftulhenticaled.  as  prescribed  in  the  nest  setlia 
be  lUed  in  the  surrogate's  office. 

§  8548.  [A)iuf  1881.]  The  minutes  of  testimony, 
ten  out  as  preHtribcd  in  the-  lust  seciion,  or  taken  hv  tb 
surrogate,  or  unijer  liis  direrlion,  while  the  witness  is'tf  ' 
fying,  nm.'it,  before  being  filed,  be  authenliraled  hy  til 
sigDBiureof  the  stenographer,  referee,  the  surrogate  or  f 
clerk  of  I  lie  surrogate's  court,  aa  the  case  may  be,  to  ' 
effect  that  they  are  correct. 

^'  864S.  In  the  city  and  county  of  New  York,  fn 
county  of  Kings,  and  in  any  other  county  where  the  sup 
visors  BO  direct,  the  minutes  of  testimony  written  out  Iq 
the  stenographer  must   be   bound,  at  the   expense  of  th 
county,  in  volumes  of  convenient  ai/.e  luid  shape,   iiidorsa 
"  Btenographic  minutes,"  and    numbered    con.secutivelyJ 
Upon  the  record  of  a  ilecree  made  in  any  contested  mallei^ 
the  surrogate  must  cause  to  be  matle  a  midute,  referring  t 
each  volume  of  the  rtenographic  minutes,  and  to  the  pagi 
thereof,  containing  any  lestimony  relating  to  the  matter, 

§8644.  A  person  is  not  disqiialilk'd  or  excused,  froa 
testifying  respecting  the  exerutiun  of  a.  will,  by  aprovieio 
therein,  wliether  it  in  beneficial  to  him  or  otherwise. 

§  8646.  An  exception   may  be  taken  to  a  ruling  by 
surrogate,  upon  the  iri.il  by  him  of  iin  issue  of  fact,  inetud 
iug  a  finding,  or  a  refusal  to  find,  upon  a  question  of 
in  a  case  where  such  an  exception  may  be  taken  to  a  n 
of   the  court   upon  a  trial,  •witliout  a  jury,   of  an   is 
of  fact,  an  \ 


prescrilied  in  arlicJe  third  of  title  first  of  chapi 
tL'nth  of  this  act.     Tiie  provisionH  of  that  article,  relali 


lalini 


tij  the  manner  and  effect  of  taking  such  an  exception,  and 
tLic  settlement  of  a  cuse  eontaining  the  exie])tion.s,  ajiplyto 
such  a  trial  lieforc  a  surnigatc ;  for  which  purpose,  the 
cree  is  regarded  as  a  judgment,  and  a  notice  of  an  excep 
tion  may  lie  filed  in  the  aurrogate's  olTice.     Upon  such 
trial,  the  surrogate  must  file  in  his  office  his  decision  in 
writing,  which  must  st'ite,  seiiaratdy,  tlie  facts  found 
the  conclusions  of  law.     Either  parly  may,  upon  the  set- 
tti-menl  ot  a  case,  req\ii  st  a  finding  upon  any  question  of] 
fact,  or  a  niling  upon  any  qup-stion  of  l;iw  ;  and  an  excep-j 
tion   may  be  taken  to  such   a  tinding  or  ruling,  or  to  j'^ 
refusal  to  find  or  rule  accordingly.    An  apiieal  from 
decree  or  an  order  of  a  surroirate's  court  brings  up  for 
review,  by  each  court  to  which  the  appeal  is  carried, 
decision,  to  which  an  cxceptiin  isdulytaken  by  the  appel-| 
laDt,  as  pre.srribed  in  this  scttinn.    But  such  a  decree  of  j 
order  shall  not  be  r(?vcrscd,  fur  an  error  in  admitting  or  re- 
jecting cvirleiicc!.  unless  it  appears  to  the  appellate  courts 
that  the  exceptant  was  necessarily  prejudiced  thereby. 


1^ 

I 


§  8546.  [Am;t  1881,  1887.  1889.]  In  a  special  pro- 
ceeding, otlitT  lliiiii  one  inslituted  for  probate  or  revocation 
of  probate  of  a  will,  the  surrcigiile  may,  in  bis  diwrelion, 
appoint  a  referee  to  take  and  report  lo  tbe  surrogate,  the 
Svidence  upon  the  facts,  or  upon  u.  spt'cilic  question  of  fact ; 

I  esamlne  un  aci-ootil  rciidert'd  ;  to  liivir  and  determine  alj 
juestions.  arisiM;!;  upon  the  scUlenu'iit  of  such  an  accmint, 

fhich  the  sini oKtite  ba«  power  lo  deicrmiuo  ;  and  to  make 
ri'port  thereon,   subjtet,    bOTvever,    to  contirmation  or 

lodilication  by  tbo  surrogate.  Such  a  referee  bastbesame 
power,  and  is  entitled  lo  the  same  compensation  as  a  referee 
ippointcd  by  the  supri'me  court,  for  the  trial  of  Qu  issue 
jf  fact  in  an  action  ;  and  tbe  proTisiona  of  this  act.  appli- 

ible  to  a  refcreuce  by   tbe  supreme  court,  apply   to  a 

eference,  miide  as  preKcribed  in  thiuseclion,  so  for  as  they 

am  be  appHetl  in  H\il>staiice  without  re;:!ird  to  the  form  of 
tlic    ]iroeeediiig.     The  8urroj;ate  of    tbe  county  of   IS'ew 

fork  may,  on  the  wrillen  consent  of  all  the  pa nieii  appear- 
ing in  a  probate  case,  appoint,  a  referee,  or  may.  in  bis  dis- 
cretion, direct  an  assistant  lo  tnkc  aud report  tao testimony, 
but   without  autboriiy   in  pass  upon  the  ibsueH  involved 

liereia. 

§  S647.  [Am'd  1886.]  The  surrofratc  may,  in  hisdiacrc- 

on,  make  an  order  directing  tbe  trial  by  jury,  at  a  circuit 
urt  to  he  bcld  within  the  county,  or  in  tlie  county  court 

f  the  county,  of  any  rDntrnvertetl  question  of  fact  arising 
a  special  pri>ceedLng  for  the  disposition  of  the  real  prop- 
y  of  a  decedent,  aa  prcKcribed  in  tide  fifth  of  this 
thapter.  Tlie  order  must  state  cJiHiiuctly  and  plainly  each 
qucj*(.ion  of  fact  to  be  tried,  and  it  in  the  only  autbority 
needed  for  the  trird.  The  .surrogate  of  Ibe  county  of  New 
York  may,  in  bis  discretion,  make  an  order  transferring  to 

he  court  of  coininou  plens  for  the  city  and  county  of  fiew 
York  any  special  jiroceeding  for  the  probate  of  a  will  pend- 
ing before  him,  or  in  the  court  over  which  he  presides,  and 
thpreu]K>n  the  i.ssue.s  of  fact  arising  in  such  proceeding 
[Hhall  be  heard  and  dt^lerniincd  by  .'^aid  court  of  common 
■plwvH,  Tlie  order  tnnisferrinir  such  proceeding  is  the  only 
tiiithority  nc'cessirtry  for  tbe  trial  in  the  said  court  of  com- 
mon plea.sof  such  iswues  of  fact.  Bueh  issues  of  fact  shall 
be  tried  by  jury,  aud  The  verdit^t  can  be  reviewed  only  by 
a  motion  for  a  new  trial  upon  the  minulcs  of  tbe  judge... 
>Such  motion  must  he  made  within  ten  days  after  the  ver- 
dict is  reniJeri'il.  A  new  trial  may  l>e  grunted  upon  excep- 
tions, or  because  the  verdict  wa.s  rendered  upon  tnsufUcient 
evidouce,  or  is  against  the  evidence  or  the  weight  of  evi- 
dence. Aji  appeal  lies  to  the  genend  term  of  the  court  of 
common  plcsis  from  the  order  granting  or  refusing  a  new 
trial  ;  and  from  the  order  of  the  genera!  term  atfiniijng  an 
order  refusing  a  new  trial  an  a|)peal  lies  to  the  court  of 
appeals.     An  ajipeal  must  !«  taken  by  serving  written 

otice  of  appeal  upon  the  clerk  of  the  court,  ana  upon  tbe 
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ftttomer  for  fhe  respondent,  -nithin  l«ii  days  mttex  Ibe 
vice  upon  the  attorney  frir  the  u{>peUaiit  ot  tlie  onkr 
pealed  from,  and  of  written  notice  of  tbe  enirj  ihenol 
The  appeal  shall  be  beard  upon  a  case  ccntainingr  all  t' 
evidence  :  and  an  error  in  the  admission  or  the  exclosioD 
evidence,  or  in  any  other  ruling-  or  direction  of  tbe  judge 
ii]x>n  the  trial  may,  in  the  discretion  of  the  court,  be  dis- 
regarded if  substantial  justice  does  not  require  timt  there 
should  be  a  new  trial.     If  a  motion  to  set  aside  tbe  verdict 
be  not  made,  or  if  at  the  lermination  of  the  proceedings  for 
its  review,  the  verdict  is  gusiained,  the  court  of  conunos 
pleas  shall  certify  to  the  surrogates  court  the  verdict,  which 
shall  be  final  and  coneluiiive  upon  the  parties  to  the  litigs- 
tion  and  their  privies.     Thereafter  all  p>-^.'-o^ii"'_;s  relating 
to  the  will  and  to  the  estate  of  the  deo  be  hadial 

the  surrogate's  court.     The  orifnnal  wi  .  •■•  retained 

to  the  8urrogat«'s  court  at  the  time  the  verdict  is  certified 
thereto.  The  costs  shall  be  taxed  in  the  surrogate's  court, 
and  shall  be  the  same,  and  shall  be  awarded  in  the  sama 
maimer  as  if  the  ])roceediugs  bad  been  beard  by  tha 
surrogate. 

S  2548.  [Am'd  1886.]  A  trial  by  jury  pursuant  to 
order  made  la  a  proceeding  for  the  disposition  of  the  real 
property  of  a  decedent,  maile  as  prw!crilx'd  in  the  last  sec- 
tion, can  be  reviewed,  in  the  first  instance,  only  upon  a 
motion  for  a  new  trial.  A  new  trial  may  be  granted  by  tha 
surrogate  or  the  court  in  which  the  trial  took  place,  or,  it 
it  took  place  at  the  circuit  court,  by  the  supremo  court,  ift^ 
a  case  where  a  new  trial  of  specific  questions  of  fact,  triedi 
by  a  jury  pursuant  to  an  order  for  such  trial,  made  in  an. 
action,  would  be  granted.  The  verdict  of  the  jury  must 
be  certified  to  the  surrogate's  court  by  the  clerk  of  tha 
court  in  which  the  trial  took  place. 

g  S649.  An  appeal  may  l>e  taken  from  an  order,  mada 
upon  a  motion  for  a  new  trial,  as  prescribed  in  the  lost  sec- 
tion, as  if  the  order  had  been  made  in  au  action,  and  with 
like  effect.  Costs  of  such  an  appeal  may  be  awarded  hy 
the  appellate  court,  as  if  the  app^l  was  from  an  order  or 
decree  of  the  surrogate's  court. 

ARTICLE  THIRD. 

•Dbcreeb  and   Ordeks;    .and    the   E.vfobcbment 
THEREOF.    Costs  asd  Fees. 


I  SSfiO.  Oeflnltlon of  "llniU order" 

and  "  decn?e." 
aSfil.  Decree    Kettliii);   an    ac- 

coont,  to  coat&ia  sam- 

mary  thereof. 
SBSS.  Decree    or  order;    when 

evidence  of  asHetp. 
SftBS.  Decree  for  money  ;   how 

docketed. 
2SS4.  Enforcement  of  decree  by 

execution. 


S25fi5.  Id.;   by   punishment   fat 

contempt 
IBS6.  Dcflnltion    of   •'  order  "  t 

how  enforced. 
USUI.  Costs ;  hiw  made  payable. 
i£58.  Id. ;  when  awarded. 
2X9.  Id.;  how  swarded. 
1S4I0.  Id.;  when  the  same  as  In 

supreme  court. 
S661.  When    surrogate    to    Ox 

amount  of  coats. 
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I  f  8Sa3.  Additional    aUowsuce    in  (  SSOo.  Fees  of  appraiser. 

'                    seillluit  accijutiNi.  4ri66.  Jd.;     oilier    ofnc«ri),    Mid 

QSaS.  Allowance   apou    »ale    of  witnoawe. 

rent  property.  ilfl6T.  Pees  of  the  enrrDgate. 
8964.  Id.;   no   commieelont)  al- 
lowed. 

g  2550.  The  final  determinatioi]  i>f  the  rights  of  the 
partiea  lo  a  special  proceeiliQjj  in  a  surrugale'a  court,  is 
Styled,  indifferently,  a  liniil  order,  or  a  decree. 

§  2561.  Each  decrep.  whereby  an  account  is  judicially 
settled,  must  conlain,  in  Ihe  bixly  lIuTfof.  fi  summary  of 
the  acfOiiQl  u9  settled  ;  or  must  refer  lo  such  a  summary, 
■which  muHt  lie  recorded  in  the  same  book,  aud  ia  deemed 
a  part  of  the  decree. 

^  8652.  A  detree,  directing  payment  by  an  executor, 
adniiiiistrator,  or  tesiauientary  trustee,  to  ft"  creditor  of ,  or 
a  person  inlcreated  in,  llie  estate  or  fund,  or  an  order,  per- 
mitting a  judgment  creditor  to  iasue  an  execution  against 
an  executor  or  administrator,  is,  except  ujwn  an  appeal 
llierefroin,  conclusive  evidence  that  there  are  sufficient 
assets  in  his  liund.s,  to  satisfy  Hie  sum  which  the  decree 
directs  him  to  pay,  or  for  which  the  order  permits  the  exe- 
cution to  issue. 

§  S553.  Where  a  decree  directs  the  payment  of  a  .sum 
of  money  iiilo  court,  or  to  one  or  more  persons  therein  lieslg- 
natert,  the  surropite,  or  the  clerk  of  the  surrogate's  court, 
must,  upon  payment  of  his  fees,  furnish  to  any  person  ap- 
plying therefor,  one  or  more  transeriplJ*,  duly  attested,  stat- 
ing all  the  piirticulars,  with  resfK'ct  to  the  decree,  which  are 
retiuired  by  law  lo  be  enlcrcd  in  the  clerk's  docket  book, 
w^here  a  Judgment  for  a  sum  of  money  ia  rendered  in  the 
supreme  court,  so  far  an  the  provisions  of  law,  directing 
such  entrits,  are  applicjiljle  to  such  a  decree,  iiach  c«unly 
clerk,  to  whom  anch  a  transcript  is  presented,  mast,  upon 
payment  of  bin  fees,  immediately  tile  it,  and  docket  the 
decree  in  the  apprnpriate  docke!-book,  kept  in  his  office, 
as  prcacribed  by  law  for  docketing  a  judgment  of  the 
supreme  court.  The  docketing  of  such  a  decree  haa  the 
same  force  anci  effect,  the  lien  thereof  may  ho  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  af) 
if  it  wajj  such  a  judgment. 

§  2S64.  A  decree,  directing  the  payment  of  a  sum.  of 
money  into  court,  or  to  one  or  more  parties,  may  he  eo- 
forccd  by  an  execution  agtiinst  the  property  of  the  party 
directed  to  make  the  payment.  Tlvo  execution  must  be 
issued  hy  the  surrogate,  or  the  clerk  of  the  surrogate's 
court,  under  the  seal  of  the  court,  and  muat  be  made  re- 
turnable lo  the  court.  In  all  other  re.spect-s.  the  provisions 
of  tliis  act,  relating  to  an  execution  against  the  property  of 
A  judgment  debtor,  is.«9ucd  upon  a  judgment  of  the  supreme 
court,  aud  the  proceedings  to  collect  it,  apply  to  an  execu- 
tion issued  from  the  surrogate's  court,  and  the  c<^'t^"<5in 
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thereof,  the  decree  being,  for  that  piirposf ,  regarded  as  i 
Jiidtcmeiit  ;  exa^pt.  that  the  iiroci'cdmgH  prescrihi-d  in  title 
iTvelfth  of  cliuptcr  sevtmU'enth  of  this  net,  if  founded  upon 
such  a  decree,  rrni-st.  be  tiilicn,  irn  if  the  decree  was  a  judg- 
ment of  iho  cciunfy  court,  or,  in  the  city  of  NeAV  York,  ci 
the  court  of  common  plea.". 

§  S56B.  In  either  of  the  foUowinc;  cases,  a  decree  of  t 
surrogate's  court,  directing  tho  pnjmciit  of  money,  or  re- 
quiring tilt!  piTfurmnnce  ol  auy  Other  act,  may  be  coforc^l, 
by  .serving  a  c('rti(i<'dco[>y  thereof  upon  the  "parly  againBl 
wliom  if  is  rendered,  ur  theolUeeror  person  who  is  required 
thereby,  or  by  Inw,  to  obey  it ;  nnd  if  he  refuses  or  willfully 
nejjjlecls  to  obey  it,  )>y  puuishiug  hlni  for  a  contempt  of 
court : 

1.  Where  it  cnnnot  be  enforced  by  execution,  aa  pro- 
scribed in  the  last  section. 

2.  Where  part  of  it  caunot  be  so  enforced  by  execution; 
in  which  case,  the  part  or  piirt.8,  which  cannot  be  so  en^ 
forced,  may  be  enfiirccil  uh  i)reiM;ribed  in  lln'.s  section. 

8,  Where  an  exicntiun,  is.sneil  as  prescribed  in  the 
scc(ia-.i,  to  the  siieriff  of  the  Burrogiite's  county,  has 
returned  by  him  whotly  or  partly  unsiitiKfled. 

4.  Where  the  delinquent  is  nn  cveculor,  administrate^ 
guardian,  or  testainentiiry  lTU«tee,  and  Ihe  decree  relates  to 
the  fund  Or  estiite,  in  which  case  the  Biirrogate  niay  enforce 
the  decree  asprescrilwd  in  this  .section,  cither  without  Lssii- 
jngjia  execution,  or  after  the  return  of  an  e.<ecution,  as  '^" 
thinks  proper. 

If  the  delinquent  has  given  an  oflBcial  bond,  his  imprls 
ment,  by  virtue  of  proceedings  to  jvniiNh  him  for  a  cooks' 
tempt,  as  prescribed  in  this  aeution,  or  ii  levy  upon  his  prop- 
erty by  virtue  of  an  cxeeiition,  issued  as  pre.scrilx^d  in  the 
last  section,  does  nnt  bar,  suspeud.  or  otherwise  affect  an 
action  against  the  sureties  in  las  offlcial  liond, 

§  2668.  A  direction  of  a  surrogate's  court,  made  at 
entered  in  ■writing,  and  not  included  in  a  decree,  is  styled 
an  order.  It  may  be  enforced  in  lila:  numner  as  a  similitr 
order,  made  Ijy  the  supreme  court  in  an  action  ;  and  the 
c^sts  are  the  same  as  upon  such  an  order,  and  may  be  col- 
lected in  like  nmiiner. 

g  2567.  E.TCcept  where  fi|>ecial  provision  is  otherwise 
made  bj"^  law.  eo.st-s,  awLtrded  by  a  decree,  maj  be  made 
payable  by  the  party  pcr.soually,  or  out  of  tlie  estate,  or 
fund,  aa  justJije  require.s ;  but  vvfta,  other  than  actual  ex- 
penses, cannot  be  awarded  to  b<i  paid  out  of  an  estate  or 
fund,  which  is  less  than  one  thousand  dollars  in  amoimt  or 
value. 

§  8658.  [Am'd  1B81,]  The  award  of  co.sts  in  a  decn>e, 
is  in  the  discretion  of  the  surrogate,  except  in  one  of  the 

following  eases  : 


1.  Where  special   directions,    respecting    the 


le  award  ofc^ 
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costs,  are  coatained  in  a  judgment  or  order,  made  upon  an 
appeal  from  the  aiirrogate'.s  dcli'miiniilifin.  or  upon  a 
motion  for  a  new  trial  of  questions  of  fii<:t  irieii  by  a  jury  ; 
ill  either  of  which  faften,  oi:)St.s  must  be  awarded  according 
to  those  directions. 

2.  When  a  question  of  fact  lias  been  tried  l)y  a.  jury  ;  in 
wlHch  caso,  unless  it  is  witliin  the  foregoing  subdivision,  the 
decree  niiMt  award  costs  to  Hie  aiiccefoful  party. 

3.  When  the  decree  is  made  upon  «  contested  applica- 
tion for  protittte,  or  revocation  of  probate  of  a  will,  eoflis, 
payable  out  of  tlie  estate  or  other  wise.  sLiill  not  tve  uwiirded 
to  an  un.«iucce*srul  eonti'stant  of  the  will,  unless  he  is  a 
ppccinl  guardian  for  an  infant,  appointed  l>y  ihe  surrogate, 
or  is  named  as  an  executor  in  a  p!i|ier  propoimded  by  him, 
in  good  faith,  as  tlie  hist  wH!  of  the  decedent :  but  the  sur- 
rogate may  order  a  copy  of  llie  Mtenographer's  minutes  to 
bo  furnislied  to  the  coutestaut'a  counsel,  and  charge  Iho 
expense  thereof  to  the  estate  if  he  shall  l>e  satisfied  that  the 
contest  is  made  iu  good  faith. 

§  2560.  Costs,  when  awarded  by  a  decree,  include  all 
disbursements  of  the  party  to  whom  they  are  awarded, 
which  might  be  ta.xed  in  the  supreme  court.  The  sum 
allowed  for  co^ts  juuhI  ha  fixed  by  the  surrogate,  and  in- 
serted in  the  decree, 

^  S560.  Where  a  question  of  fact  has  been  Ixied  by  a 
jury,  the  costs,  awarded  a^iinsl  I  he  unsucce.s9ful  party,  are 
the  same  lis  the  taxalile  costs  of  uu  action  iu  the  supreme 
court.  The  costs  of  an  appeiil,  where  lliey  are  awarded  In 
a  surrogate's  court,  are  the  same  aa  if  they  were  awarded  in 
the  supreme  court. 

§  8561.  In  a  crtse  other  than  one  of  those  specified  in 
tbe  last  secliun,  the  surrogate,  upon  rendering  a  decree, 
may,  in  his  discretion,  fix  sucli  a  sum,  to  be  allowed  as 
costs,  in  addition  to  the  liisbur.-temeuts,  as  lie  deems  reason- 
able, not  exceeding,  where  there  lias  not  been  a  contasl, 
twenty -five  dollars, or  where  there  has  lieeu  uconlest,  seventy 
dollars  ;  and,  in  addition  therelo,  where  a  trial  or  hearing 
upon  the  merits  before  the  surrogate  necessarily  occupiea 
more  thsn  two  days,  ten  dollars  for  each  additional  day; 
and  where  a  motion  for  a  new  trial  is  made  before  the  sur- 
rogate, if  it  is  granted,  seventy  dollars  ;  if  it  is  denied, 
forty  dollars. 

§  £562.  [i-ln:'(f  1881.1  In  addition  to  the  sum  specified 
in  the  itusltwo  sections,  the  surrt)g»te  may,  in  his  discretion, 
allow  to  an  executor,  admiuislrator,  guardian,  or  testamen- 
tary trustee,  upon  a  judicial  settlement  of  his  account  or  on 
aa  intermediate  accounting  required  by  the  surrogate,  such 
a  sum,  as  the  surrogate  deems  reasonable,  for  hfs  counsel 
fees  and  other  expenses,  not  exceeding  ten  dollars,  for  each 
day  occupied  in  the  trial,  and  aet^cssarily  occupied  in  pre- 
paring his  account  for  settlement,  and  olherwise  preparing 
for  the  trial. 
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.KM.       §  2668.  Upou   tlie  tlisposirion   iif   real   properly  of  a 
decedeui,  aa  pre.scribwl  in  tiili;  fifth  of   this  chapter,  the 
executor,    adiutiiistnitor  or   frcplinldcr,    disposing   of   Hie 
properly,  must  bp  alloweil  by  the  .surrogate,  out  df  the  pro- 
ceetis  ol  the  sale  linjught  into  court,  his  expenses  ;  ULd  he, 
may  he  alliiwed,  mit  of  the  procLeds,  a  reasonable  sum  for 
hlsown  sernces,  not  exceefihij;;  five  dollars  for  each  dii,v,| 
actually  unrl   necessarily  occupied   by  liim  in   disposing  or 
the  properly,  and  such  ii  furllier  sum  as  the  surrogate  lliink 
reasoiiiihle,  for  the  nece8.sary  servioes  of  his  attorney  and 
couBiiel  therein. 

g  8664.  The  allowances,  specifieii  in   the  last  section,! 
are  in  lieu  of  commissions. 

§8666.  An  appraiser  is  entitled,  in  addition  to  his  actuull 
expenses,  to  n  sum,  to  he  ti.ted  by  tlie-surrogjile,  not  e.TCwd-j 
ing  five  rtolltir.'j  for  each  day,  itctuidly  and  ueces.sarily  ocfu-f 
pied  )iy  him,  in  making  tlie  appraisal  or  inventory.  Thai 
ntimber  of  days'  services,  and  the  expenses,  if  any,  mustbel 
proved  by  the  utfldavit  of  the  appniiwer  :  and  the  suras  pay-] 
able  therefor  taxed  by  tlie  f^utrogfite,  and  p.iid  by  the  ei-i 
ecutor  or  administrator. 
Dam.  819.  §  8666.  Each  other  officer,  Including  a  referee,  and 
each  ivitiiess,  is  entitled  to  the  same  fees,  for  his  servic 
and  for  travelling,  a.s  he  is  allowed  for  like  services  in  tb 
supreme  courl;, 

^'  8667,  A  surrogate  shall  not  charge  or  receive  any  feej 
except  as  follows  :  "i 

1.  Where  in  a  case  prescriiied  by  law.  or  in  any  otherl 
case,  upon  (he  application  of  a  party,  he  ^oes  to  a  place,! 
other  than  hi.?  office,  or  (he  court  room  where  he  is  requiredj 
to  hold  court,  in  order  to  take  testimony,  he  may  charge,! 
and  receive  to  his  own  use,  ten  cents  for  each  mile  forgoing, 
and  the  same  sum  for  ret.viminp. 

2.  He  must  charge,  and  receive  to  the  use  of  the  county, 
for  a  copy  of  n  paper,  teu  cents  for  each  folio,  except  where 
the  board  of  supervisors  have  allowed  his  clerk  to  receive 
fees  for  his  own  use ;  and  in  that  case,  bis  clerk  may  charge 
and  receive  the  same  fee. 
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g  2568.  Auy  party  uggrieved  may  apueid  from  a  dccref   4  Dem.  827. 
or  an  order  of  a  surrogate's  court.,  in  a  case  prcscritM?d  in  this 
article,  except  where  llie  decree  or  order  of  which  lie  com- 
plains wa-s  render«l  or  made  upon  hit  default. 

§  2S69.  A  creditor  of.  or  a  person  interested  in,  the 
estate  or  fund  iiffecled  bj-  the  decree  or  order,  who  was  not 
a  party  to  the  apf^cial  prncepdin;^;.  but  was  entitled  by  law  to 
be  henni  Iherein,  upon  his  application ;  or  who  has  ac- 
quired, since  the  decree  or  order  wa,s  made,  a  rtglit  or  in- 
terest which  would  have  enlitlcil  him  to  be  heard,  if  it  had 
heen  previouHly  acquired  ;  may  iDtcrvene  and  apiiral,  as 
prescribed  in  this  article.  The  faet.<*,  which  entitle  such  a 
person  to  appeal,  must  be  shown  by  an  affidavit,  which 
must  be  filed,  and  a  copy  thereof  served  with  the  notice  of 
appeal. 

g  S670.  An  appeal  to  the  supreme  court  may  be  taken 
from  a  decree  of  a  surrogate's  court,  or  from  an  order 
afectinof  a  substantial  right,  made  by  a  fiurrognte,  or  by  a 
surrogate'.«  court,  iu  a  sptrcial  proceeding  pending  in  tliat 
court,  or  after  a  decree  iu  such  a  special  proceeding. 

g  S671.  An  appeal,  taken  from  a  decree,  bring.s  up  for 
review  each  ititermediatB  order,  which  is  specified  in  the 
notice  of  api>eal,  and  necessarily  ullected  the  ilecree,  and 
which  baa  not  already  been  reviewed  by  the  appellate  court, 
upon  a  separate  appeal  trtkcn  from  that  order. 

§  S572.  An  appeal  by  a  party  must  be  taken  within 
thirty  days  after  ttie  service,  upon  the  appellant,  or  upon 
the  attorney,  if  any,  who  appearwl  for  him  iu  Ibe  surrogate's 
court,  of  a  copy  of  the  decree  or  order  from  which  the 
appeal  is  taken,  and  a  written  notice  of  th?  entry  thereof. 
An  appeal  by  a  jierson  who  was  uot  a  party,  taken  iks  pre- 
srribwl  in  this  article,  must  be  taken  within  three  nionth.s 
after  the  entr^"  of  the  decree  or  order,  unless  the  appellant's 
title  wtis acquired  by  means  of  an  assignment  urconveyanco 
from  a  party  ;  in  which  case,  the  appeal  must  be  taken 
-within  the  time  limited  for  the  taking  thereof  by  the  assignor 
or  grantor 

g  2573.  Each  parly  to  the  special  proceeding  in  Uie  a)  n.  T. 
surrogate's  court,  and  each  person  not  a  party,  who  has,  or  State  Bep 
claims  to  hftvo,  in  the  subject-matter  of  the  decree  or  order, 
a  right  or  interest,  which  is  directly  affected  thereby,  and 
which  appears  upon  the  face  of  the  papers  presented  in  the 
surrogates  court,  or  has  become  manifest  in  the  course  of 
the  proceedings  lakcu  tbcrt^iu,  must  be  made  a  party  to  the 
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appeal.     A  person  not  a  party,  hut  who  must  be  ina<le( 
party,  as  presi'rib«i  iii  Ihin  suctioji,  muy  be  brought  in  1 
an  order  of  the  appellate  court,  made  after  the   nppi'al 
taken  ;  or  the  appeal  iiiny  bi-  disini.ssc-d  on  arcount  of  " 
absence.     Tbu  iippellale  loiirt   may  prescribe  the  mode 
brining  in  wich  a  person,    by   fmbllcfiiion,  by  persoiu 
Bcrvioe,  or  Dtherwise.     But  tliia  seefion  does  not' retpiire  I 
person  intereated,  but  nut  a  party,  to  be  brought  in,  if  ' 
was  legally  reprt'seiiled,  or  wusduly  cited  in  the  court  ' 
low. 

§  £674.  An  appeal  must  be  taken  by  the  service,  witb 
the  State,  upon  each  party  to  the  special  proceeding,  otlid 
that  the  appellant,  and  upon  the  surrogate,  or  the  clerk 
the  surrogate's  court,  of  n  written  notice,  referring 
decree  or  order  H[ipeBled  from,  and  Htaiing  that  the 
lant  appeals  from  (he  same,  <ir  from  a  specified  part  tljc'r 
Where  a  jiarty  lu  the  .spcr-iiil  proci-ecling  ui  the  court  be1o| 
appeared  in  [M-rson,  the  notice  of  appeal  must  be  person 
ally  served  upon  him  ;  where  hi'  appeared  by  anattoniey,' 
muat  he  served  personidly,  either  uiion  litui  or  ujxm  his  i 
toruey.  Where  a  parly,  who  wan  duly  cited,  did  not  tippt 
in  the  surrogate's  court,  uotice  of  appeal  must  bo  Ber\"wi 
upon  him  personally,  if  be  can.  with  due  diligence,  be 
found  within  the  coimly  ;  olherwisic  it  may  be  served 
depositing  it,  indorsed  with  a  dirt'Ctiou  to  the  party,  w 
the  surrogate,  or  the  clerk  of  the  surrogate's  court.  *Wher»l 
a  person  to  be  served  canttot,  with  due  diligence,  be  found,} 
to  make  personiil  service  upon  him,  ns  pre.scribwl  in 
aection,  the  surrogate,  or  a  fusticc  of  the  supreme  cour 
may,  by  order,  prescribe  such  a  mode  of  .serrice  ns 
thinks  proper  ;  and  service  in  that  mode  has  the  same  effed 
as  personal  service. 

§  S675.  T!ie  provisions  of  the  following  .sections  of  this 
act,  to  wit :  sectionaone  thousand  two  huiulrefl  and  ninety- 
five,  one  thouKaiid  two  luuulred  imd  ninety-seven,"  one 
thousand  two  hundred  and  ninely-eiglil,  one  thousand  two 
hundred  and  ninety  nine,  one  thousand  three  hundred  and 
three,  and  one  thousand  three  hundred  and  tive  to  one 
thousand  three  hundred  and  nine,  both  iiu'hisive,  apply  to 
an  appeal  taken  as  preacribetl  in  this  article. 

§8578.  The  appeal  may  be  taken  upon  questions  of 
law,  or  upon  the  facts,  or  upon  both.  If  it  is  taken  from  a 
decree  rendered  upon  the  trial,  by  ike  surrogate,  of  an  issue 
of  fact,  it  must  be  heard  upon  acftH\  to  he  niude  and  settled 
by  the  surrogate,  as  prcscrilwd  by  law,  for  the  making  and 
setQing  of  a  case  upon  an  appeal  in  an  action. 

§  8577.  To  render  a  notice  of  appeal  cfFectual  for  any 
purpose,  except  in  a  case  specitied  in  the  next  section,  or 
where  it  is  specially  ]ii'(.-8cribcd  by  law,  lb;it  security  is  not 
nece.'<sary  to  perfect  (he  appeal,  ihe  appellaut  must  give  a 
written  undertaking,  witb  at  least  two  sureties,  to  the  eifect 
that  the  appellant  will  pay  all  costs  and  damages  which  may 
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he  awarded  agninst  him  upon  the  appeal,  not  exceeding  two 
hundred  aud  fifty  dollars. 

^  8676.  [Am'd  1882.]  Notice  of  npi^enl  by  an  executor,  ii^civ.  Fm 
aduiiuistnitor,  testamentary  trustee,  {ruiirdian,  or  other  per-  ""° 
spn  appointed  by  the  mirrogitte's  court,  from  a  decree  di- 
recting him  to  pay  or  distribute  money,  or  to  deposit 
money  in  a  bank  or  trust  coinpaay,  or  to  neliver  property  ; 
or  by  an  execulor  or  administrator  fnmi  an  order,  granting 
leave  to  issue  im  L'xeeution  iifratast  him,  o3  prescribed  in 
section  eighteen  hundred  and  twenty-live  of  thin  act,  does 
not  stay  tlie  exfcution  of  the  decree  &j»ix'ale<l  from  unleaa 
the  appellant  ^ves  an  uuderlaking,  with  at  least  two  sure- 
ties, iuasi.ra  tliereiu  spwitied,  to  the  efTeet  that  if  the  de- 
cree or  order,  or  anj-  part;  thereof,  is  oflBrmed,  or  the  appeal 
is  dismi*sed,  the  appellant  will  pay  all  costs  and  damages, 
which  m  ly  be  awsireil  againnt  him  upon  the  appeal,  and 
will  ]}ay  llie  sum  so  directed  to  be  paid  or  collected,  or  as 
the  case  retiuircs  will  deposit  or  distribute  the  money  or  de- 
liver the  pniperty,  so  directed  to  be  deposited,  distributed, 
or  delivered,  or  the  jiart  thereof  as  to  which  the  decree  or 
order  is  conJanncti, 

§  257d.  An  appeal  from  a  decree  or  an  order,  directing 
the  commitment  of  an  esecutor,  administrator,  testamen- 
tary trustee,  guardian,  or  othir  person  njipoiuted  by  the 
.-surrogate's  court,  or  an  attorney  or  counsel  employed  there- 
in, for  disobedience  to  a  direction  of  the  surrogafe,  or  for 
neglect  of  duty  ;  or  directing  the  commitment  of  a  person 
refusing  tooheya  snbpaina,  or  to  lestiTy,  when  required 
according  to  law  ;  does  not  stay  the  execution  of  the  decree 
or  order  apjMded  fratn,  unless  "thojqipclhuit  gives  an  imder- 
takinjj,  with  at  least  two  sureties,  in  a  sum  tlicrein  apecifled, 
to  the  effect  that,  if  the  decree  or  order  apix-aled  irom,  or 
any  part  thereof,  is  aflirmed,  or  the  appeal  i.sdisnussed,  the 
ajipellant  will,  within  twenty  days  after  the  affirmance  or 
dismissal,  surrender  himself' in  obedience  to  the  decree  or 
order,  to  the  custody  of  the  sheriff  of  the  county,  wherein 
he  Tvaa  directed  to  be  comniitlid.  If  the  undertaking  is 
broken,  it  may  be  prosecuted  in  tlie  same  manner,  and  with 
the  same  effect,  as  an  adndnifitrattir's  oflicial  boiid  ;  and  tlio 
proceeds  of  the  action  must  be  paid  or  distrilmted,  as  di- 
rected by  the  surrogate,  to  or  amon-.'-  the  pi-naons  aggrieved, 
to  the  extent  of  the  pecuniary  injuries  siustained  by  them  j 
and  the  balance,  if  any,  must  bo  paid  into  the  county 
treasury, 

g  S680.  The  sum  spccifled  in  an  undertaking,  executed 
as  presL-ribetl  in  either  of  the  Ifist  two  sections,  must,  where 
thc!  appeal  ia  taken  from  a  decree  directing  the  piiyment, 
depositing,  or  distribution  of  money,  be  not  leas  than  twice 
the  sum  directed  to  be  puid,  deposited,  or  distributed. 
Where  tbo  apijcal  is  taken  from  an  order  granting  leave  to 
issue  an  execution,  it  must  be  not  less  than  twice  the  sum, 
Vo  collect  which  the  execution  may  issue.     In  every  other 
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case,  k  must  he  fixed  by  Ihe  mirrogate,  or  by  a  jiiilge 
the  appellate  <'ourt,  wbn  miiy  rt-qtiirt  proof,  by  afflda' 
of  tbe  value  of  auy  prupcTty,  <:ir  of  such  other  facts  as  _ 
<ieetns  proper.  The  respondent  may  apply  to  the  appellate 
court,  upon  nntico,  for  au  order  reqiiiring  the  appcllftiit  to 
incrcaae  the  .sum  so  flxed.  If  sucli  an  order  is  gmnted,  and 
the  appellant  nmkes  default  in  giving  the  new  uiidert.akiDg, 
the  appeal  may  be  dismissed  or  the  stay  dissolved,  as  tli« 
ca.s«  requires. 

§  iS661.  An  undertaking,  given  as  prescribed  in  theUM 
four  sections,  must  be  ta  the  people  of  the  Stale  ;  must 
contain  the  name  and  residence  of  each  of  the  sureties 
thereto  ;  must  bo  approved  by  the  surrogate  or  a  judge  of 
the  appellate  court  ;  Hud  must  be  filed  in  the  surrogate's 
office.  Except  as  othei-nise  specially  prescribed,  the  filiog 
of  a  proper  undertaking,  and  service  "of  the  notice  of  appeal, 
perft«t  tiie  a|)iH'aL  The  surrogate  mav,  at  any  time,  in 
his  discretion,  make  an  order,  authorizlnff  any  person  ag- 
grieved to  bring  an  action  upon  the  tinclcrtaking,  in  hi« 
own  name,  or  in  the  name  of  the  people.  Where  it  is 
brought  in  the  name  of  the  people,  the  damages  collected 
must  be  paid  over  to  the  surrogate,  and  distributed  by  Mm, 
as  justice  requires, 

g  S68S.  [Am'd  1881]  An  appeal  from  a  decree  of  a 
suiTogate,  udniitting  ii  will  to  probate,  or  granting  letters 
testamentary,  or  letters  of  ndmiuistralion,  does  not  stay  the 
issuing  of  fetters,  where,  in  the  opinion  of  the  surrogate, 
maniltsted  by  an  order,  the  preservation  of  the  esl 
requires  tliat  the  letters  sliould  isHue.  Letters  so  issi 
confer  upon  the  jwrsou  nunied  therein  all  the  powers 
authority,  and  subject  him  to  all  the  duties  and  liubilities 
of  an  executor  or  administrnlor  in  an  ordinary  case,  except 
that  they  do  not  confer  power  to  wll  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  b 
legacy,  or  distribute  Ibe  unbequeallied  property  of  the 
decedent,  until  after  tlic  final  termination  of  the  appeal ; 
and  in  case  letters  sliall  have  lieen  is-sutd  before  such  ap 
the  executor  or  administrator,  on  a  like  order  of  the 
rogate,  may  exercise  tlie  jiowers  juid  authority,  subject 
the  duties,  liabilities  and  c.^cceptiotia  above  jtrovided. 

g  S583.  An  appeal  from  a  decree  revoking  the  probL 
of  a  will,  or  revoking  letters  testamentary,  letters  of  ai 
ministration,  or  letters  of  guardiiinsbip  ;  or  from  a  deci 
or  an  order,  8us[)euding  an  executor,   administrator, 
guardian ,  or  removing  or  suspending  a  testamentary  trusi 
or  a  freeholder,   appointed  to  execute  a  decree,   as  pi 
scribed  in  title  fifth  of  this  chapter,  or  ajipoinling  a  tem] 
orary  administrator,  or  an  appraiser  of  personal  progei 
does  not  stay  the  execution  of  the  decree  .or  order  appeali 
from. 

^  S584.  Esceptas  otlierwise expressly  prescribed  in  this 
article,  a  perfected  appeal  has  the  effect,  as  a  stay  of 
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proceedings  to  enforce  the  decree  or  order  appealed  from, 
prescribed  in  Hcction  one  thousand  three  huudered  and  ten 
of  this  act,  with  respect  to  a  perfected  appeal  from  a 
judgment. 

I  ^  2586.  In  the  Hiiprcnie  court,  an  appeal  from  a  decrcu 
■  or  an  order  of  a  surroi.'ate's  court  must  lie  liejird,  the  judg- 
ment, or  an  order  made  thereupon,  must  lie  entered .  and 
the  papers  must  be  tiled,  in  lliesnnie  manner,  and  llic  effect 
of  the  judgment,  ■wilh  reapeet  to  the  procecdiiiga  in  the 
Burrogale'-i  court,  iMlliesunie.  as  wliert^  an  afipeul  is  taken 
to  llie  supreme  court,  from  a  linal  juilgment  or  ati  order  of 
an  inferior  court,  as  prescribed  in  title  third  of  chapter 
twelfth  of  tliis  act. 

^  2 BBS.  Where  an  appeal  is  taken  upon  the  facts,  the 
appellate  court  has  the  same  power  to  decide  the  questiona 
of  fai.t,  which  the  surrogate  liad  ;  and  it  may,  in  its  discre- 
tion, receive  further  testimony  or  documentary  evidence, 
and  appoint  a  referee. 

§  2587.  The  appellate  court  may  reverse,  affirm,  or 
modify  the  decree  or  order  fippcaled  from,  and  each  inter- 
mediate order,  fipecitied  in  tlie  notice  of  appeal,  which  it  is 
imthorized  by  law  to  review,  and  as  to  any  nr  all  of  the 
parties  ;  and  it  uiuv,  if  iiecessiiry  or  proper,  srant  a  new 
trial  or  hearing,  ^fhe  decree  or  order  appealed  from  may 
be  enforecfl,  or  restitution  may  be  awanled,  as  the  case  re- 
(pure.s.  as  jirescrihed  in  title  tirsl  of  chapter  twelfth  of  this 
act,  with  respect  to  an  appeal  from  a  judgment. 

§  2588.  Wlieic*  the  reversal  or  miMliflciUion  of  a  decree 
by  the  appellate  court  is  founded  iipon  a  question  of  fact, 
the  tt[»pelljale  court  must,  if  the  appeal  was  taken  from  a 
decree  nuide  upon  a  pedtiun  to  adinila  will  to  probate,  or 
to  revoke  the  probate  nf  awiti,  make  an  order,  directing 
the  trial,  by  a  jury,  of  (he material  qncsliouaof  fact,  arising 
ujion  the  issues  between  the  parties.  Such  an  order  must 
titate.  distiuetly  and  plainly,  t!ie  question.'*  of  fact  to  ho 
tried;  and  must  direct  the'trinl  to  tjike  )il,ice.  either  in  a 
circuit  court,  specitied  in  the  order  ;  or  in  the  county  court 
of  the  cnunt.y  of  the  surrogate  ;  or,  in  Ibti  city  and  ciounty 
of  New  York,  in  the  court  of  couunnn  pleas.  After  the 
trial,  anew  trial  maybe  irrani«l,  as  prcserilted  in  section 
two  thousand  five  hundred  aud  forty-eijjht  of  thii^  act. 

g;  2689^  The  appelliite  court  may  award  to  the  aucceiss- 
ful  parly  ihecoatsof  the  appeal ;  or  it  may  direct  that  they 
ahiae  the  event  of  a  new  trial,  or  of  the  subwqueiil  pn>- 
ceedingsiu  the  aurrugate's  court.  In  either  ease,  the  coals 
may  be  made  payable  out  of  the  eat  ate  or  fund,  or  person- 
.ally  of  the  unsuccessful  party,  as  directed  by  the  appel- 
late conn  ;  or,  if  such  a  direction  is  not  civen,  aa  directed 
Oy  the  surrogate. 
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ARTICLE  FIFTH. 

PrOVISIOSS     REIJITISO     OENERALLY     TO     LETTER*  ;  AJ<» 
OENERAT^LY  TO   ExECCTORB,    AdSUKISTKATOIIS,  GCiBB- 

IAN8,  AND  Testamentary  Thitsteks. 
{  asoi. 

2009. 


I  am. 
eoi. 
fom. 


wn. 


Km. 


caw. 


jKoa 


Requi«ltlcfi  of  lettci!. 

Thflrpffcct. 

Priority  among  dlffervnt 

IcMere- 
Tiiue,  how  reckored  up- 
on succeBMive  letttre.  i!603. 
Offlciii)  oach!<  of  execu- 
tors, etc.                                   sew. 
DeiKwit  of  sMuritien  to           SBM, 

redocc  pcnnliy  of  bond. 
Suretii'B  llalile  for  money, 

etc.,  received  iu  aBorlier  2006 

capacity. 
When  new  bond  or  new 

sureties     uiuy     be     re-  8807. 

quired. 
Id  ;    liow  pr)iirl(i«i  may  2008. 

be  rt'qntreil  tsi  give    A 

new  bond,  etc.  tefS. 

Decree   rcroltins  letteis 

for  failure  to  rive  new 

bond.  2810. 

Sureties  may  apply  to  be 

rclcttwd    tts    to   future 

breaehoB. 


Release  of  old  snretiei  M 
the  giving  of  new. 

Surrogate  may  direct  ■• 
to  custody,  wbciv  "• 
ex  cutors,ctc.,dlM2nT 

Kffcct  Bud  conlculs  i< 
decree  revokiufr  ii'tier 

The  iMPt  eection  ijusliM 

Sucfe>««or  may  b«  if 
ptjlnted,  and  aiaytao- 
pel  acconnting:  etc 
Accounting  by  ciccutnt, 
etc.,  of  doocanil  ri- 
pen tor. 

When  bond  may  be  proh 
ncilt«l. 

Succe».«or  may  pn* 
erute  official  Ijond. 

.\i  tion  on  ofBoial  bond 
when  no  snccoaor  i^ 
pointed. 

Applicntion  of  thl»  iirtl< 

.  cje  to  cxecntorK,  etc. 
heretofore  appointad. 


§  2690.  Letters  testamentary,  lellTs  of  admiuslratjon. 
Mid  letters  of  guardianship  must  tw  in  the  name  of  i 
iwoplc  of  the  Siikte.  Wherp  they  are  gi-anted  by  a 
giile,  or  ljy  an  offltor  or  person  appoiiiteii  by  the  board 
supervisors,  tenjporarily  afting  as  surrogate,  tbeywusll' 
tested  in  the  nanne  of  the  officer  gntiiting  ihem,  siirned  lif 
Wm,  or  liy  the  clerk  of  the  sumigate's  co'irt,  and  seulefl 
with  the  seal  of  Ihc-  surrogate's  roiirt.  Where  they  an 
issued  out  of  nnothrT  court,  Uiey  tnnst  lip  tt^tcd  in  the 
iiume  of  the  judge  holding  tjie  court,  .«iigat>d  by  the  clerk 
thereof,  iiiid  sealed  with  iis  seal. 

§  2S91,  Subject  (o  the  provi.'sions  of  the  next  sectio 
regulating  tin-  priorily  among  different  letters,  letters  teslii- 
nicnliiry,  letters  of  j(dtni(iiHlr:iiii)ii,  aurt  Ifller.s  of  guardiau-^ 
ship,  gViiiittMl  by  a  court  or  olflcer,  having  jurisdiction  10 
grant  them,  ay  prescribed  in  ihis  chapter,  are  conclu»i\t 
evidence  vf  the  authorily  of  the  persons  to  whom  they  i 
granted,  until  the  decree  granting  them  in  reversed  apon 
appeal,  or  tlie  letters  nre  revoked,  a3  prescribed  in 
chapter. 

g  S598.  The  person  or  persons,  to  whom  letters  testn- 
mentarj',  or  lellera  of  administration  are  first  issued.  fromJ 
a  surrogate's  court  hnviti^  jurisdiction  to  isisuo  tiiem,  «»\ 
prescribed  in  article  first  of  title  first  of  this  chapter,.  Lavp 
Boleaud  exclusive  iiulliority.  a«  executors  or  adniinistnuors. 
pursuant  to  the  letters,   -irilil  the  letters  are  revoke<l,  as 
prescribed  by  hivv  ;  and  tbey  arc  cniitlcd  to  demand  and! 
recover  from  any  person,   to  whom  leltern  upon  ttie  saaiQj 
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estate  are  ftfterwnnls  issuefl.  by  nny  other  mirrogaie's  court, 
the  (leceflent's  properly  in  hfs  Imnds  But.  the  acts  of  a 
person,  to  whom  letters  were  aftcrwnrds  issvu-ii,  clone  in 
good  faith,  before  notice  of  the  Iftlcrs  lirst  isHiiwi,  are 
Talid  ;  and  an  aclion  or  t.per'inl  procei'ding,  ctmiineuced  by 
him,  nmy  he  coniinued  by  uud  in  the  ii'iine  of  the  piT.-oa 
or  persons  to  whom  ilic  letters  were  first  isMU'd. 

§  2683.  Where  it  is  preserilied  by  law.  thai  an  att, 
■with  rc.Hpect  to  the  estato  of  a  derpdf'iii,  must  or  muy  be 
done  witlun  a  speeifVed  time  after  leld^nf  tetaineulary  or 
letters  of  iidniiuistratiou  are  issued,  and  successive  or  sup- 
plementary k'ttera  are  issued  upon  the  same  estate,  the 
time  so  spt'eitied  must  be  reckoned  from  the  issuing  of  tho 
first  letters,  except  in  a  case  where  it  i  i  otherwise  specially 
presoril>ed  by  law ;  or  where  the  first  or  any  Hubse<jucnt 
letters  are  revoked,  as  prescribed  in  section  two  thousand 
BIX  liundred  and  eighty-four  of  this  act,  or  by  reason  of  the 
■want  of  power  in  the  surrogatf'B  court,  to  iiisue  the  same, 
for  any  cause. 

§  2694.  The  official  oath  or  affirmation  of  an  executor, 
administrator,  or  guariiiuu,  to  the  elTect  that  he  will  well, 
faithfully,  aad  honestly  disicharge  the  duties  of  his  office, 
describing  it,  must  be  filed  with  the  surrogate,  before  let- 
ters are  issne<l  to  him.  The  uutli  may  lie  taken  before  any 
officer,  within  or  without  the  Stale,  who  is  authorized  to 
take  an  affidavit,  to  be  used  in  the  supreme  court.  Where 
it  is  taken  without  the  Slate,  it  must  lie  ccrtitied  asretiuired 
by  law,  with  lespect  to  an  affldarit  to  be  used  in  the  su- 
preme court. 

g  S6B6.  [Ani'd  1H8.").]  Ill  a  case  where  a  bond,  or  new 
sureties  to  a  bond,  may  be  required  by  a  surrogate  from  an 
executor,  udauniBtnitor,  yuaidian,  or  other  trustee,  if  the 
value  of  the  estate  or  fuiitl  is  so  great  that  the  surrogate 
deems  it  expedient  to  require  security  in  the  full  amount 
prescribed  hy  hw,  he  may  direct  that  any  securities  for 
the  payment  of  money  belonging  to  the  estate  or  fund 
be  deposited  with  him,  to  be  delivered  to  tho  county 
treasurer,  or  l)c  deixisiled  suliject  to  the  order  of  the  trus- 
tee, coantersi!j;nc<l  by  the  surrogate,  with  a  trust  com- 
pany iluly  authorized  i'j  law  to  receive  the  same. 
After  sucli  n  deposit  has  iK'fii  made,  the  surrogate  may  fix 
iiic  amount  of  the  !>on(J  with  respect  to  the  value  of  the 
remainder  only  of  tho  estate  or  fund.  A  security  thus 
dejKisited  slinll  not  be  withdrawn  from  the  custoly  of  the 
county  treasurer  or  trust  company,  and  no  person  other 
than  the  county  treasurer  or  the  proper  ofth-cr  of  the  trust 
company  shall  receive  or  collect  any  of  the  ])rincif'»id  or 
interest  secured  (hereby  without  the  spec-ial  order  of  the 
surrogate  entere<l  in  the  appropriate  book.  Such  an  order 
can  be  made  in  favor  of  the  trustee  ajipointed,  only  where 
an  additional  bond  has  been  given  bv  him,  or  upon  proof 
that  tiie  estate  or  fund  has-  been  so  reduced  by  payments  ( 
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otherwiso,  that  the  pcnnlty  of  the  bond  originally  gi»i*i 
will  be  sufflcii'iil.  in  iminuDf  to  fatisfy  the  provisiooH  of  law] 
relaliiig  to  the  penally  tlu-ivof,  if  the  sectirity  so  wjthdnmii 
is  also  reckoiK'il  in  the  estalp  or  fuud. 

§  2696.  A  person  to  whom  letters  are   issued,  is  liabli 
for  money  or  i.lhpr  pcr?iOiial  pro|)crly  of  the  estate;  whici 
was  in  his  hiimls.  or  uiiiUt  !ns  control,  when  his  lette 
were  issued  ;  ii>  whatever  capacity  it  was  received  l)y  hioi,! 
or  oaiue  under  his  eoulrol.     Where  it  was  received  by  him,' 
or  came.  umliT  his  eoutrol,  by  virtue  of  letters  previoiislf 
issued  to  him,  in  tlie  sanif  or  auolher  capacity,  an  actiuit 
to  recover  the  money,  or  damages  for  failure  to  deliver  th» 
property,  may  ho  iiiiiintaiutd  upon  both  official  bonds;  but,! 
as  belwern  the  surefies  upon  the  ollidal   bond  given  tjpolll 
the  prior  letters,  and  those  upon  the  ofticial  bond  givenl 
upon  the  subsequent  letters,  the  latter  anj  liable  over  to  the 
former. 

§  S697.  Any  person,  interested   in  the  estate  or  fund, 
may  present  to  the  surrogate's  court  a  written  petition,  duly 
venlied,  seltiu>,'  forth  that  a  surely  in  a  bond,  taken  at, 
prescribefl  in  (his  rhaidcr,  is  itisuilicient.  or  has  removed,! 
or  is  about  (o  remove,  from  the  J-tale,  or  that  the  bonil 
inadcijurtte  i"  anioniit ;  snil  pruyiiig-  that  the  principal 
the  bond  miiy  be  required  to  give  a  new  bond,  in  a  larg 
peuulty.  or  new  or  tiddiliomd  sureties,  as  the  case  requiresj 
or,  In  default  thereof,  that  lie  may  he  leniovefl  from  hit 
office,   and   that  letters   issued    to  him    may    be  revoked! 
Where  the  bond  so  taken  is  that  of  a  gn.iiTlian.  the  petition 
may  also  1»  presented  by  any  relative  of  the  infant.    Wheo^ 
the" bond  isthulof  an  executor  or  aduiiuisirator,  the  petition 
may  also  be  presented  by  any  creditor  of  the  decedent.     If 
it  appears  to  the  surrogate,  lliHt  there  is  reason  to  believ 
that  the  allegations  of  the  petition  fire  true,  he  must  citi 
the  jirincipal  in  the  bond  to  .show  cause,  why  tlic  prayerJ 
of  the  petition  should  not  be  gran  ted, 

g  S598.  Uponthc return  of  acilation,  issucdasproscrit 
in  the  last  section,  the  siirropite  must  hear  the  allegatiooR.I 
and  piiKifs  of  the  patties  ;  and  if  the  objections,  or  any  oH 
them,  are  found  to  be  vuliil,  lie  must  make  an  order,  rfrl 
quiring  the  principal  in  the  bond  to  give  new  or  addiiional] 
Buretie.s,  or  a  new  hi>nd  in  a  larger  jx-nally,  as  the  casM 
reqniros,  ■within  such  a  reasonable  time,  not  esceetling  fivaj 
days,  as  the  surrogate  ^xes  ;  and  directing  that,  in  default 
thereof,  bis  letters  be  revoked. 

§  8600,  If  a  bond  with  new  or  additional  sureties,  or 
in  a  larger  penally,  is  approved  and  tileil  in  the  surrogate's 
ofScc,  as  required  by  stidi  an  order,  the  surrogate  must 
make  a  decree,  dismissing  the  procee<iiugs,  upon  such  terms, 
aa  to  costs,  as  justice  requires  ;  otherwise,  lie  must  make  a 
decree,  removing  the  delinquent  from  office,  and  revoking 
the  letters  iasued  to  him. 


to  Abb.  N. 
C.  ■113, 
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§  2600.  Any  or  atl-of  the  sureties  in  a  bond,  taken  as.  2Dein.«)l. 
prescribed  in  this  cluiplLi-,  may  pit'sont  a  petition  to  the 
surrogates  8  court,  prayiiift  to  Le released  from  responsiliilitv, 
on  account  of  any  fliture  l(reiich  of  the  conditiun  of  t£e 
bond  ;  and  tliat  the  principnl  in  the  b(;)nd  nuiy  be  cited  to 
show  cause,  why  be  pliuulij  not  give  new  Burelles.  Tlie 
surrogate  must  tbereupon  issue  a  ciiution  at-conllngly. 

§  S301.  Upon  the  return  of  a  citiifion,  issued  as  pre- 
scribed in  the  last  .wcliuu,  if  tlie  principal  in  tte  bond  fllea 
in  the  surrogate's  ofllcc  a  bond  in  tlie  usual  form,  wiili  new 
sureties  to  the  siitisfaciiuri  of  the  aurrogate,  tbtu  or  within 
such  a  reasonnlile  time,  not  exccedinj;  five  days,  as  the 
surrogate  fi.x&s,  the  surrogate  must  make  a  decree,  releasing 
the  petitioner  from  liability  upon  tlie  bond  for  any  subse- 
quent act  or  default  uf  the  principal;  otherwise  he  must 
make  a  decree,  revolving  the  dcJiaquent'a  letters. 

§  iSSOS.  Where  two  or  more  co-executors  or  co-adniin- 
istralors  di.sagree,  resjKcting  tlie  custody  of  money  or  other 
property  of  the  estale ;  or  two  or  more  testiimenlarj 
trustees  or  guardians  of  the  properly  disagree,  reKpectiug: 
the  custody  of  money  or  other  property,  belonging  to  a 
fund  or  an  estate  which  is  commitled  to  their  joint  charge ; 
the  surrogate  may,  upna  the  a])plicalt<>a  of  cither  of  them, 
or  of  B  creditor  of  person  interested  in  tlie  estate,  and  proof, 
by  afSduvit,  of  tl»e  fact.H,  make  an  order,  reguiring  them  to 
show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  tlio  order,  the  sur- 
rogate may,  in   his  diBcrelion,   make  an  order,  directing 

,t  any  property  of  tbeeMate  or  fund  be  deinwited  in  a 
place,  in  the  joint  cuetody  of  the  executors,  adminis- 
ira,  guardiauB,  or  tefltanioutary  trustees,  as  the  case  re- 
quires, or  subject  to  their  joint  ord(>r;  or  that  tlie  money 
of  the  estate  bo  deposited  in  a  apccifled  safe  bank  or  trust 
conipiiny.  to  their  joint  creilit,  nnd  to  be  drawn  out  Ufmn 
I  heir  joint  ordi  r  Disohfiiience  (o  .well  a  direction  may  be 
punished  as  a  contempt  of  the  court. 

§  S003.  Upon  the  entry  of  a  decree,  made  ns  prescribed  6Hedf.416 
in  this  chapter,  revoking  letters,  issued  by  a  Eurrogate'a 
court  to  an  executor,  adminiBtraior,  or  guardian,  his  powers 
cease.  The  decree  may,  in  tlio  di.scrotion  of  tlic  Burrogate, 
require  him  to  account  for  all  money  and  other  property 
received  by  hi ni ;  and  to  pay  and  deliver  over  all  money 
and  otlier  properly  in  his  hunda  into  the  surrogate's  court, 
or  to  his  STiccessor  in  olTlce,  or  to  such  other  person  as  is 
authorized  by  law  to  receive  the  same  ;  or  it  nniy  be  made 
without  prejudice  to  an  action  or  special  proceeding  for 
tliat  purpose,  then  pending,  or  thereafter  to  be  brougliU 
The  revocation  does  not  ofFecl  the  validity  of  any  act, 
within  the  powers  conferred  by  law  i3]ion  the  executor, 
adnnni.titrator,  or  guardian,  done  by  him  before  the  Hcrvice 
of  the  citation,  where  the  other  party  acted  in  good  faith; 
or  done  after  the  acrvice  of  the  citation,  and  before  entiy 
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of  thedccrwi,  where  his  jiowtrs  with  rcsix'ct  thereto  wm 
'not  suspended  by  senifeof  the  citation,  or  where  tlie  foJ 
TOgale,  iu  a  case  presciibc-d  hy  law,  permitted  him  to  dn 
tbesiiiue,  nolwiilistanding  Ihi'iieudeiioy  of  the  si>eciiil  pm- 
cccdiiig  aguiiiHt  liiiu  ;  aud  Im  is  nut  liable  for  such  au  K-t 
done  by  liim  in  good  faith. 

t  S604.  The  last  section  docs  not  affect  the  liability  of  a  ii««oii,tt 
wliom  mouer  or  other  property  bus  bp«>n  paid  or  delivered,  as  hoftam. 
wife,  next  hi  kin,  or  legatc'o,  lu  ri'«u«iid  to  ilie  prreon  lawfully  eolidid 
thereto,  wliere  letterg  arc  revolted,  bfCJluso  a  t^uppoKed  dcrednilll 
liviue ;  or  liecanw  a  will  Is  dincovercd.  after  admliiiptration  ti3>l«« 
granted  iu  u  ca^u  of  snppoeed  Intestacy,  or  rovokiuj;  a  priur  will,  iif<» 
which  tetters  v/vtv  giantvd. 

§  S60B.  WhtTc  Ittters  have  been  revoked  by  a  decreeof 
the  surrogate's  tourt,  that  court  haa,  except  in  a  case  where  it 
is  otherwise  spcciullypri'.^crilied  by  Inw,  tlie  samepowerto 
appoitit  a  sucressor  to  the  person  whose  powers  have  v.easei, 
BH  if  the  letters  had  not  been  ismied.  Tlie  succe.ssor  ma.v 
complete  the  executit™  of  the  trust  committed  to  hia  prr 
decessor ;  he  inny  eutilinue,  in  his  own  name,  a  civil  ai  tin 
or  Bpcciai  procecdiug,  peiidiiiii;  in  favor  of  hia  predetc-- 
and  he  may  enforce  a  judgment,  ordr-r,  or  deeree.  in  f^-.  i 
of  the  latter.  The  surrogate's  court  has  the  same  jurisdic- 
tion, upon  the  petition  of  the  sncces.sor.  or  of  a  reiiiainiiis 
executor,  adniiiiislrator,  guiirdian  or  trustee,  to  conij)el  the 
person  whose  h-ltera  havn  been  revoked,  to  acfouiit  for,  or 
deliver  over  money  or  other  projuTty,  and  to  settle  his  ac 
count,  which  it  would  hove  iiimn  the  petition  of  a  creditiir 
nr  person  iuterealcil  in  the  estate,  if  the  term  of  olflce,  con- 
ferred hy  the  letters,  had  expired  by  its  own  limitation. 

g  8608.  [Am 'd  1884,  1801.] 

Where  an  exeeutor,  !iiiminislrui<>r,{ 
guardian  orte-^ilatnentary  trustee  die:),  the  sunxjgule's  cnLfil 
has  the  same  juriwliciiiin,  upon  ihi-  peiilion  of  liis  mueer*-! 
sor,  or  of  a  surviving  executor,  BthniiiiKtrsdor  <ir  guunliiin,! 
or  of  a  creditor,  or  person  iutcresied  in  ibe  estule.  or  ef  t| 
gnardian'3  ward,  to  eoinpel  the  e.\eeutor  or  aduiiuistralo 
of  the  decedent  to  account,  wluch  it  would  have  a^ain*! 
the  decedent  if  his  letters  have  been  revoked  hy  a  fcurrit-T 
gate's  decree.    And  an  e.xeciilor  or  ndndnistniloV  of  a  iK*- 
ceased  executor,  adniinistratur,  guardian  or  tc>itainenlar„ 
trustee  may  voluntarily  account  fur  any  of  the  trust  |ir<ip- 
erty  which  "has  come  to  his  pwssewion,  and  upon  his  petition] 
such   succeasor  or  surviving    executor,   administrator  orl 
guanliim  or  oilier  neeesi^dry  parly  (jhail   he  citeii   and  Te-I 
quired  to  attend  sueh  aetllenieiit.     With  resix-ct  to  tlio  jia^i 
bllity  of  the  suretien  in,  and  for  the  puriiose  of  maiutidniug] 
an  action  upon  the  dect-dent's  oiflcijil  bond,  a  decree  against  J 
hia  executor  or  adniinirfnitor,  rendered  upon  such  an  ac- 
coauthig,  has  the  tameelfcct  iia  if  au  execution  issued  upon  J 
a  surrogate's  decree  against  tlie  iiroijerty  of  decedent  Imdj 
been  returned  unsatisfied  during  aeccdent's  lifetime.   So  ftxi 
■s  concernH  the  executor  nr  administrator  of  decedent,  eurhl 
a  decree  is  not  within  the  [irovisions  of  section  twenty -fivoj 
hundred  and  tifty-two  of  this  act.    The  surrogate's  courtl 
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alsi>  jnrtfldietion  to  compol  the  pxeciitor  tirodministrator 
ri)-  time  'd  deliver  over  any  of  l)u!  trust.  prypiTly  which 
come  lo  It'vj  possession  or  is  under  his  control,  utid  if 
ihe  sumo  is  delivered  over  afl<T  a  decrt'c.  tbic*  court  must 
allow  each  credit  upon  the  decree  as  jiirtice  requires. 

?  2607.  WlM-ro  en  eiecntlon,  [nsiucd  upon  a  puiro^iile'g  decree, 
aKi»i"'*t  till'  property  of  au  executor,  aduiliiiBlratiiir,  |j"nijiiiii-iitttrj  WaBtt-e, 
lOr  guardian,  ban  'yecn  ntnmed  wholly  or  partly  inisati-^ned,  an  actioo, 
to  retovur  Ili«  anm  .vmainintf  uncolitctfd,  nui/  te  nmiiiijiULHl  upon 
Jiis  official  bond,  hy  aud  in  the  naiiii?  or  ttio  pt*rs;cm  in  whone  favor  the 
decree  w»a  mAile.  If  the  principal  debtor  in  ^  resident  of  the  State,  tbe 
exectiiion  maelltaTe  beca  letjueu  to  ttic  couDty  where  he  leoides. 

^  3606.  Where  letters  hare  been  revoked  by  a  decree 
of  tiie  surrogate's  court,  tlie  Hucce.'wor  of  the  exeeulor,  ad- 
ministrator, or  ffuardiaa,  wilo^^«  Letters  are  so  revoted,  may 
mainloin  an  action  upon  his  predecessor's  official  hond,  in 
-which  lie  nmy  recover  any  nmiiey,  or  llie  full  value  of  any 
other  property,  re<-eiveii  by  the  principal  in  the  bond,  and 
not  duly  adiiilniwtercd  by  him ;  and  to  the  full  O-Xtent  of 
any  injury,  sustained  by  the  estate  of  the  dtcerieutorof  tha 
infant,  as  the  case  may  lie,  by  any  act  or  oraission  of  the 
principal.  The  money,  recovered  in  such  an  action,  is  rt^- 
garded  as  part  of  the  estate  in  the  lianda  of  the  plaintiCF, 
and  niu.st  lie  distributed  or  otherwise  disposed  of  accord- 
ingly ;  excej)t  that  a  recovery  for  an  act  or  oinissaion,  rt;- 
specting  a  right  of  actiun,  or  other  property,  appropriated 
'by  law  for  the  benetit  of  the  husband,  wife,  family,  or  next 
of  kin  of  a  decedent,  or  dia posed  of  hy  a  will  for  the  bene- 
fit of  ttuy  person,  is  for  the  benefit  of  the  person  or  persons 
so  entitled  tliereto. 

§  8600.  Where  the  Icfters  of  an  executor  or  adminis- 
trator have  been  so  revoked,  and  no  successor  is  apjpoialed, 
any  person  aggrievi.+l  iii.<iy,  up(jn  obtaining  an  order  from  the 
Hurrogale,  granlinu;  him  leave  bo  to  do,  maintain  an  action 
upon  the  ofRcial  bond  of  the  e.xccntor  or  administrator,  in 
behalf  of  himself  and  all  others  interested  ;  in  which  Ihi; 
plaintiff  may  recover  any  money,  or  the  fidl  value  of  any 
Other  projierty,  received  by  the"  principal  in  the  Ixind,  and 
not  duly  adniiiustered  by  iiim,  and  to  the  full  extent  of  any 
injury,  sustainwl  bj-  the  estate  of  the  decedent,  by  any  act 
or  omission  of  the  principal.  The  money  reeoverefl  in  such 
an  nclion  must  he  piiid,  by  the  sheriff  or  other  ofBccr  who 
collects  it,  into  the  surrogate's  court;  and  the  surrogate 
must  distribute  it  to  the  creditors  or  other  persons  entitled 
thereto.  The  proceedings  for  such  a  distribution  are  the 
same  as  prescribed  in  title  fifth  of  this  chapter,  for  the  dis- 
tribuliou  of  the  procectls  of  a  sale  of  real  property. 

§  8610.  The  provisions  of  this  article  apply  lo  an  execu- 
tor, administrator,  or  gtnirdian.  to  whom  letters  have  been 
issued,  aud  tw  a  teslatnenlary  trus-tec  whose  trust  has  beea 
crcatwl,  before  this  chapter  "takes  elTccf ;  e-vcejit  Unw  it  does 
not  affect,  in  any  manner,  the  liability  of  the  sureties  in  a 
bond,  executed  before  this  chapter  lakes  effect. 
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§2611.     [^m'd  1893.]    A  will  of  real  or  person b1  prop- 
irty,  executed  as  pri-acribeil  by  the  Inwa  of  the  State,  or  a 
iu  of  persoaal  property,  ei&eoteil   wilLoat  the  State,  r.ud 
Vithin  the  United  Staiea,  11  le  dominion  of  Canada,  or  the 
jngdom  of  Great  Britain  nnd  Ireland,  as  prescribed  by  the 
Mwn  of  the  State  or  country  where  it  is  or  was  executed,  or 
n  will  of  persoDal  property  execntf  d  by  a  person  not  a  resi- 
lent  of  the  Htate,  nocording  to  the  laws  vf  the  testator's  res- 
idence, may  be  proved  as  prescribed  in  this  article.     The' 
right  to  have  a  will  admitted  to  probntc,  the  valiiity  of  the 
'  ■execution   thereof,  or  the  validity  or  conBtrHctioii  of  any 
provision   contained    (hereir,  i.i  not  affected  by  a  ch'ingii  of 
the  tt'stiitoi's  residence  luade  since  the  execution  of  ihe  will. 
This  section  applies  only  to  a  will  executed  by  a  peraou 
dying  after  April  eleven,  eighteen  hundred  and  sevi  nty-sixj 
and  it  does  not  invalidate  a  will  (>!:et'uted  before   that  date, 
Trhich  would  have  been  valid  but  for  the  enactment  of  sec-  ■ 
tions  one  and  two  of  chapter  oiiu  hundred  and  eighteen  of 
the  lnw8  of  eighteen  hundred  and  seventy -six,  except  where 
such  a  will  ia  revoked  or  altered  by  a  will  which   tliose  Bec- 
tions  rendered  valid,  or  capable  of  being  proved  as  pre- 
scribed in  this  article. 


'2612-     [Am'd  IS^'i.]      No  person    is    competent   to 
re  as  on  executor  who,  at  the  time  the  will  is  proved,  is: 

1.  Isoapable  in  law  of  making  a  contract. 

2.  Under  the  age  of  twenty-one  yeiirs. 

3.  An  alien  not  un  inhabitant  of  this  State;  or 

4.,  Who  ahall  haveboea  coaviotedof  aniofanioaBortme;or 

5.  ^\^^o,  on  proof,  ia  found  by  tho  Biiriogate  tobe  Income 
petent  to  execute  the  duties  of  such  Iruat  by  reiLSon  of 
drunkenness,  dishoneety,  improvidence  or  want  of  nnder- 
Btanding.  If  any  such  person  bo  named  aa  the  Hole  execu- 
tor in  a  will,  or  if  all  the  persons  namtd  theri-in  as  execu- 
tors be  incompetent,  letters  of  adminiatralion  with  the  will 
annexed  must  boiNSUed  as  iu  the  case  of  all  of  the  eieculora 
renounoing.  A  Bnrrogftte,  in  his  disicretion,  may  refuse  to 
grant  letters  testamentary  or  of  administration  to  a  person 
unable  to  read  and  write  the  Eaglish  language. 


§  2613.   [Am'd  1803.]      If  the  disability   of  a    persoa 
under  age,  or  iin  alien  named  as  executor  in  a  will,  be  re- 
moved before  the  execution  of  the  provisions  of  euch  will  is  J 
completed,  he  shall  be  eu  titled,  ou  applicntic 
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roentftry  letters,  testftttientniy,  to  be  issued  ia  ll»«  i 
manner  aa  tbe  originiil  letters  aud  autbotized  to  joi&i 
exeoation  of  the  will  with  tbe  persona  previoubly  appo' 
A  person  named  in  a  vill  as  executor,  and  not 
BQuh  in  tbe  letlera  testtuiieatnry  or  in  letters  o£  admui 
tioa  with  tlie  will  aunex&d,  »h(ill  be  deemed  to  besaperi 
tliorehy,  and  shall  have  no  poweror  autboiiiy  whaler 
BUch  executor  until  be  appears  and  quiililios.  An  eiwi^ 
named  in  a  will  has  no  power  to  di8|)Ono  of  any  part  of  (d 
estate  of  tbe  test  itur  before  letters  testamentary  are  gnot^^l 
except  to  pay  fanetal  ohnrgi  b,  nor  to  interfere  with  giu'li* 
tate  in  any  manner  further  thiiu  is  neeessary  for  its  pirM- 
▼ation.  Wiiere  letters  of  adminisiration  with  the  will  w 
nexed  are  granted,  the  will  of  the  di'censed  shiiU  bo  oi 
Herved  and  performed;  and  the  administrators,  withfnd 
will,  have  th»  rights  and  (owers  and  are  subject  to  tt 
same  duties  as  if  they  had  been  named  executors  in  til 
will. 


M  N.Y.  118. 
4Dem.X)3. 


:»  Id.  IBH. 


§  2614.    A  person  deRignnied  in  a  will  aa  execntor,  di 

visee,  or  legatee,  or  any  other  person  interested  in  the  estri 
or  a  oreditor  of  the  decedent,  may  present  to  tbesurrugatt 
court,  having  jurisdiction,  a  ■written  petition,  duly  venfi* 
describing  the  will,  setting  forth  the  facts,  upon  which  t! 
jarisdiction  of  the  caurt  to  grant  probate  tberenf  depeif' 
and  praying  that  the  will  may  be  proved,  and  that  the  p« 
sons,  Hpecifled  in  the  nest  section,  may  be  cited  to  attei 
tbe  probate  thereof.  Upon  the  presentation  of  snob  a  pe 
tion,  the  surrogate  must  issue  a  citation  accordingly. 


I 


§2615-   [.4m'd  ISitl.  1892.]  The  following  persons  mf 
be  cited  upon  ji  petition  presented  i\»  prescribed  by  thall 

section:  J 


1,  If  tbe  will  relates  exclusively  to  real  property,  thelM 
band,  if  any,  nil  tbe  heirs  of  Iha  testator,  all  persons 
being  who  would  take  an  interest  in  any  portion  of  j 
reid  property,  under  the  provisions  of  siiid  will,  and 
ecntor  or  executors,  trustee  or  trustees  named  there'" 


n  of  « 
ndtd 
rein^l 

per^n 


a.  If  the  will  relates  exolnsively  to  personal  propert 
husband  or  wife,  if  any,  all  the  next  of  kin  of  the  testat 
all  persons  in  being  who  would  take  an  interest  in  any  p< 
tion  of  suob  personal  property,  nnd(>r  the  proviaionfl  of  t 
will,  and  the  executor  or  executors,  trustee  or  truMU 
named  or  described  therein. 
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'.  K  tibe  will  relates  to  both  real  and  personal  property, 
tliijBband.  or  wife,  if  ntiy,  all  tlie  lieirs  and  next  of  kin  of 
1  tesUtor,  all  personB  in  lieing  who  'wiiiilil  take  an  inlereat 
y  portion  of  gnid  real  or  iiersoa&l  jiroperty  under  the 
ibIohb  of  said  will,  nnd  tbe  esecutor  or  executors,  trus- 
or  troetees  named  or  described  therein. 


261 0-  The  citation  must  aet  forth  the  name  of  the 
Jedent,  and  of  ihepersonby  whom  the  will  is  propounded; 
".  it  must  state  whether  the  will  relates  or  patports  to  re- 
B,  eicluBiTely  to  real  properly,  or  personal  property  or  to 
fch.     Where  the  will  propounded  was  nuauupative,  thiit 

;  zanst  be  stated  in  the  citation.  Where  the  erarrogate  is 
able  to  ascertain  to  his  siitiafactiou  whtlher  the  deordent 
It,  Bnrviviug  him,  any  persun,  who  would  be  entitled  to 
is  property  tSeoted  by  the  will,  if  the  decedent  had  died 
feestate,  the  citation  must  be  directed  where  the  will  reletes 
■  real  property,  to  the  Attorney-General;  wh^re  it  relates 
ipersoniil  property  to  the  public admimatrator,  who  would 

Ee  been  entitleil  to   ndminiatratian,   if  the  decedent  had 
1  intestate. 

I  26 1 7-     Any  person,  although  not  cited,  who  is  named   §  ^^-  JJJ* 
>:«  deTisee  or  legatee,  in  tho  will  propoundect,  or  hs  execa-   jj.  534'. 
t  troBtee,  devisee,  or  legatee,  in  any  other  pnper  pur-  - 
rting  to  be  a  will  of  the  decedent,  or  who  is  otherwise 
fcereated  in  sustaining  or  defeating  ihs  will,  mny  appear, 
'd,  at  his  election,  snppnrt  or  oppose  the  application.    A 
pson  so  appearing  becomes  a  party  to  the  special  prooeed- 
J[.     Bat  Uiia  section  docs  not  aSect  a  right  or  interest  of 
*  a  person,  unless  he  so  becomes  a  party. 
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§  2618.  Upon  th(j  return  of  the  citation,  the 
must  cause  the  wilnesisca  to  l>e  ox»iniQecl  liefore  him, 
proofs  must  be  reduceti  to  writing.     Before  a  wrin- " 
18  admiltcd  to  prtiiwte,  tTco,  at  least,  of  the  sutt. 
witnesses  must  be  pro<lucc(i  and  e.xanWoed,  if  so  nii 
witliiu  the  Stale,  and  conrpctent.  and  able  to  testify 
a  nuncupative  wi3]  is  aduiiiled  to  probate,  its  tu<. 
and  llie  tenarlhcrcof  tnu.st  bo  proved  by  at  legist  two 
nt'sses.     Any  partv,  who  contests  the  probate  of  tht 
Sia.v.  kv  a  notice  tiled  witli  the  surroj^te  at  any  timet" 
[the  proofs  are  closed,  require  the  examination  of  til 
Bubscribing  witnesses  to  a  written  ■will,  or  of  at»y 
■witness,  who.se  te.itimony  tlie  suiTogate  is  satisfied  nn] 
'  jnaterial ;  in  which  case,  all  such  witnesses,  who  aneiiT 
[the  State,  und  cc>m(>cleDt  and  able  to  testify,  mii!^  bo 
.examined. 

§2619.  [.-I/hV/  1883.]    The  denth,    alxsence  from 
etiite.  lunacy,  or  other  inconipotency  of  a  witness.  iMniiW 
to  be  examined  as  prescribed  in  this  or  the  last  »<?< 
proof  that  such  witnesses  cannot, nfterdue  diligence,  I 
within  the  8l:iie  or  elsewhere,  mu.st  be  shown   by  n' 
or  other  competent  evidence,  to  tbe  satisfaction  of  11: 
gate,  before  dispensing  with  his  test  inioiiy.    Whereat' 
ness,  being  within  the  stale,  is  disaljl(?(i  from  attending  l>*k 
reason  of  nge,  siekneas  or  infiriniiy,  his  disability  ?r'"'i  '<■ 
show  u  in  like  manner;  and  in  that  case,  the  testi; 
the  witness,  where  it  is  re(|uired,  and  he  is  able  to  ■ 
must  be  taken  in  the  manner,  prescribwl  by  Jaw,  and 
duced  before  the  surrogule  as  a  |xart  of  the  proofs. 

§  S6S0.  [.im'dlSSH.]    If  all  the  .suhs<-ribing  wii 
to  a  written  will  are.  or  if  a  subscribing  witness, 
lestimoiiy  is  required,  is  dead,  or  incoinpetant  by  reason 
bumcy  or  (ilherwi.se,  tfv  testify,  or  unable  to  testify  ;  a 
sucU  "a  suLscribiuR  witness  is  absent  from  the  Stjite; 
if  such    a  subscritjing  witness  1ms  forgotten    the  oci 
rcnce,  or  testifies  again.st  the  execution  of  the  will ;  the 
may  nevertbclcKs  be  establislied,  uijon  proof  of  the  bi 
writing  of  the  te.«fntor,  and  of  the  subscribing  ■witne 
and  also  of  such  utber  ci re ura stances  as  would  tie  suffi( 
to  prove  the  will  upon  tbe  trial  of  an  action.    Where  a 
scribing  witness  is  absent  from  the  Stale,  upon  applies 
of  either  parly,  the  surrogate  Hhidl  cause  the  testimony 
Buch  witness  to  be  taken  by  commissinn,  when  it  is  madi 
appear  that  by    due    diligence  such  testimony  tnay 
obtained.    Where  a  written  will  is  proved  as  prescribed  _ 
this  section,  it  must  bo  filed  and  remaia  in  the  surrogate's 
office.  Where  in  any  matter  before  the  surrogate  or  ia  » 
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ktc's  court  the  testimonj  of  any  witness  shall  be 
b^  or  on  commission,  llie  Bame,  together  with  the 
ision  on  which  it  is  taken,  sliall  he  auly  filed  in  the 
f  the  stirrogafe  but  ntvd  not  be  rccorclpd.  The  testi- 
er other  pntfeeding  duly  taken  to  bv.  used  before  the 
ite  or  surrogate's  court,  by  a  gteDographer,  shall  be 
id  need  not  be  recorded. 

21.  A  lost  or  destroyed  ■will  can  be  admilted  to   25'''^L, 
!  in  a  surrogate's  court ;  but.  only  In  a  case,  where  a        *"' 
jnt  establisfjiiig  the  will  could   Iw  rendered  by  the 
e  court,  lis  presn-ibed  in  section  one  thousand  eight 
d  and  sisty-flve  of  this  act. 

22.  Before  admitting  a  will  to  pnibate,  the  surro-   ID*™.  14. 
list  inquire  particularly  into  all  the  facts  and  eircum- 
,aad  must  be  satisfied  of  the  genuuH'Oi'g.s  of  the  will, 
i  validity  of  its  execulion.   Before  admitting  a  written 

probate,  tlie  surro^te  may,  in  his  discretion,  re- 
iroof  of  Ihe  circumstances  attending  the  execution, 
very,  and  the  possession  thereof,  or  any  of  them,  to  be 
y  the  affidavit,  or  the  le.st.iniony,  at  the  hearing,  of 
son  who  received  the  will  from  the  testator,  if  he  can 
duced,  and,   also,  of  the  jMirsoii  presenting   it  for 


23.  If  it  appears  to  the  surrogate  that  the  will  was 
lecuteil ;  and  that  the  testator,  at  the  time  of  execu- 
was  in  all  respects  competent  to  make  a  will,  and 
ier  restraint ;  it  must  Iw  admitted  to  probate,  as  a 
lid  to  pa,ss  real  property,  m  personal  properly,  or 
18  the  surrogate  <letermines,  smd  the  jictitinn  and 
1  require,  and  inunt  be  recorded  accoroingly.  The 
admitting  it  to  probate  must  state  whether  the  pro- 
tsor  was  not  contested. 

i24.  But  if  a  party  e.xpressly  puts  in  issue,  before 
rogate,  (he  validity,  construction,  or  elTect  of  any 
lion  of  personal  property,  contained  in  the  will  of  a 
t  of  tbeStBtp,  executed  within  the  Htate,  the  sur- 
rnust  detertnine  the  question,  ujwn  rend<'ring  a  de- 
inless  the  decree  refuses  to  admit  the  will  to  probate, 
on  of  a  failure  to  prove  any  of  the  matters  specified 
ast  secdou. 

2B.  "Where  the  surrogalc  decides  against  the  suf- 
r  of  the  proof,  or  against  the  validity  of  a  will,  or 
he  construction,  validity,  or  legal  effect  of  any 
>n  thereof,  he  must  make  a  decree  accordingly ; 
reqiiired  by  either  iiarty,  he  must  enter  in  the  inin- 
3  grounds  of  his  decision. 

iQ.  [Am'd  IBS^.]  A  decree  admit  ting  to  probate  a  will 
mal  properly  made  as  prescribed  in  this  article,  is 
live,  as  an  adjucation,  upon  all  the  questions  deter- 
by  the  surrogate  pursuant  to  this  article,  until  it  ia 
appeal,  or  revoked  by  the  surrogate  ;  except 
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thai  a  detcrmiDation,  made  under  section  twi 
himdred  nnd  twenty-four  of  this  a<"t,  is  coiicluiil»( 
upon  the  ixrtUioncr,  and  each  party  wlio  was  duly 
or  appenrw  ;  and  every  penton  claiming  from,  throi 
under  eitluT  of  tliein. 
is,  V. 8«.  8  8627.  [Am  d  1»81.]  A  decree,  admittiuB;  to  pn 
will  of  Ti;s\]  priifu-rty,  ni«<ip  as  prtpcribed  in  this 
establishes,  presunipiively  only,  ull  the  matters  dei« 
by  the  Btirrogjite,  ])ursu!iiiit  lo  this  article,  ua  ag 
piirty  who  was  dvdy  cited,  or  a  person  claimimi! 
through,  or  unilcr  biiii;  or  upon  the  trial  of  an  ac' 
the  hearing  of  a  speciiil  procttnticg,  in  which  a  conti 
arises  cxuic-.rning;  n  will,  or  where  the  decree  is  prodi 
evidence,  in  fitvor  of  or  agsiinst  n  person,  or  id 
speeitied  in  this  .section,  the  tf.'stimony  taken  in  the 
proceeding,  wherein  it  wiis  made,  may  be  read  ineT 
with  the  Kitme  foree  and  effect  as  if  it  was  taken  up 
trial  of  the  action,  or  the  heiiring  of  the  special  proa 
wherein  the  decree  is  bo  produced. 

T»N.  V.  637.       §  8688.  The  tiile  of  u  purchaser  in  good  faith 
a  valvmble  txin.sideraliou,  frcnn  the  heirof  a  person 
seized  of  real   property,  shall,  not  be  affecterl  by 
of  the  property  miide  by  the  latter,  unless  within  foi 
after  the  testator's  death,  the  will  devisinK  the  same! 
admitted  to  probate  ucid  n-corded  na  n  will  of  real  p 
in  the  oltici'  of  the  .siUTogate  having  Juiisdiction,  ol 
lished  hy  tiie  final  jiid^Mmnt  of  aconrt  of  eoinpelet 
diction  of  (he  Stole,  in  an  action  brought  for  that  pul 
But  if,  lit  llitj  lime   of  the  testator's  death,  the  devi 
either  wllhin  the  age  of  tweiily-one  years,  or   inM 
imprisoned  on  a  criminal  charge,  or  in  execution  npi 
virlion  of  a  (■riminalofTt-nce,  for  a  term  less  than  f< 
or  wilboiit  the  Slate  ;  or,  if  the  will  was  concealed 
or  more  of  the  heirs  of  the  testator,  the  limitntion 
by  this  .wctiondoes  not  begin  notilaftertheexpiiatia 
year  from  the  removal  of  such  a  disability,  or  the  i 
of  the  will  tn  the  devisee  or  his  representative,  oi 
proper  surrfjgate. 

rHnn,880.  is  8689.  [Aiu'if  1882.]  The  surrogate  must  caus 
imtorsed  upon,  <ir  annexed  to  the  original  will  adml 
probate,  or  tlie  excmplitied  copy,  or  statement  of  Ihi 
of  a  will,  which  was  adiiiilted  without  jirodnclioii 
original  written  will,  a  certificate,  under  his  band, 
hand  of  the  clerk  of  hiscotirt.  and  his  seal  of  office,  i 
that  it  has,  upon  <liie  prof)f,  been  admitted  to  probati 
will  valid  to  pa.s.s  real  or  personal  property,  or  botli, 
case  may  be.  The  will,  or  the  copy  or  siatemeiil. 
tlientieated,  the  record  thereof,  or  an  esemplifled  c< 
the  rceorti,  may  be  rend  in  evidence,  as  proof  of  the  t 
nal  will,  or  of  the  contents  or  tenor  thereof,  witlioui  fi 
evidence,  and  with  the  eSeci  specified  la  the  li 
tiooB. 
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S  2630.  A  Imuscript  of  ii  will  of  real  property,  proved 
d  rcconloil  iu  any  courl  of  the  State,  of  comjKJtent  juris- 
Btion,  ami  of  all  the  uaticc.ei,  prooi'ss,  anil  proofs relatinif 
I  tlie  same,  must,  when  duly  exemplilieii.  he  recorded, 
|0a  tJie  request  of  any  person  iniLTesileil  therein,  in  the 
tro^te'u  court  of  any  county,  in  which  re;il  property  of 
I  testator  is  siuialed. 

I  8631.  The  expmplifi<?ation   of  the  record  of  a  will, 

jved  heforc  ih#  jiidire   of  tli&fonm-r  court  of  protmles, 

d  recorded  in  his  oliifc  hfforo  tliu  first  day  of  January,  in 

B  year  IW'i,  ct'rtiflecl  iindiT  the  stal  of  tlie  nfflct-r  huviug 

Btody  of  the  record,  nin-t  he  admitted  in  fvidcnco  in  any 

Be,  after  it  has   hten  lunile   to   appear  that  diligent  and 

litlesM  seartli  has  bcee  made  lor  theori>riiial  will. 

^2632.    [Am'd  iHH].]  An  exemplified  copy  of  the  last 

Tjfl  and  testnmetit  of  luiydecruseil  person,  which  has  been 

3uiitte(l  to  prohiite,  whether  a.s  H  will  of  real  or  personal 

roperty,  or  of  boih,  and  recorded  in  the  ofllee  of  the  Bur- 

jgate   in  any  countj'  of  thi8  Stale,  bpf,^re  the  fin<t  day  ol 

Biiuary,  in  the  year  one  IbouMind  eight  hunrlrcd  and  forly, 

lall  be  admiited  in  evidence  in  any  of  the  courts  of  this 

tate,  ■without  the  proofs  mid  examination   taken  on  the 

rebate  thereof,  and  whether  snch  pro4ifs   shall  hare  been 

jcorded  or  not,  with  like  eiriHl  as  if  the  ori>>:iual  of  such 

'ill  hud  been  produced  and  proven  in  such  court.     And  the 

scording  of  such  will  shall  be  evidence  that  Ihe  same  waa 

uly  admitted  I*)  probate.     Tlio  eseuiplifieation    of  tho 

ncord  of  a  will  which  has,  before  the  first  day  of  .lanuary, 

1  the  year  one  thousand  eiglit   huiidR'd   and  forty,  been 

irovcd  beffire  the  surrojrate  or  judge   of  prol'Bte,  or  other 

fficer  exercising  tho  like  jurisdietiou  of  another  Htate  must, 

fhen  certitieil  by  the  onicer  havin>j;  by  htw,  when  tho  certi- 

Icate  was  made,   cuslofly  of   the  reetird,  be   ndiiiitled    in 

ffidence  as  if  the  origimil  will  was  produced  and  proved. 

K  2633.  [Am'd  1»8]  .1882.]  A  will  of  real  property,  which 
BW  been,  at  any  tiniF',  either  before  or  after  this  elmptcr 
nkcs  effect,  dnly  proved  in  the  supreme  court,  or  the  court 
if  chancery  or  before  a  surrogate  of  the  Stale  with  the  cerLi- 
icate  of  pronf  theiTof  ftniiexcd  thereto,  ortndon-od  thereon, 
•r  an  escmplified  copy  thereof,  may  he  recorded  in  the 
■fflce  of  the  clerk  or  the  rcgi^'ler,  as  the  case  reipurL's,  of 
ny  eouniy  in  the  iState,  iu  the  same  manner  as  a  deed  of 
eal  property.  Where  tho  will  relates  to  real  property,  the 
xecutor,  or  administrator  with  Ihe  will  annexed,  must  cause 
Lc  fame,  or  an  exemplified  cop^*  thereof,  to  be  .-^o  recorded, 
a  each  county  where  real  property  of  the  testator  is  situated, 
nthin  twenty  days  after  letters  are  issued  to  him.  An 
xemplificalion  of  the  recordof  such  a  will,  from  any  sur- 
ngate's  or  other  otHce  where  the  winio  has  been  so  recorded, 
ilhcr  before  or  alter  this  chapter  takes  clTect,  nniy  be  if 
ke  manner  roconled  in  the  office  of  the  clerk  or  register  h^ 
ay  county.    Such  record  or  an  exempliflcation,  or  an  ex^ 
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plifli-ation  of    tlie  record    thereof,    must   be   w 
evidence,  as  if  Uie  original  will  was  produced  bd() 

§  SS634.  Upon  recording  a  will   or  exemplificatioii^ 
prescribed  in  the  la«t  eeclion,  the  clerk  or  register 
index  it  ia  the  same  books,  iind   8iili.stantial1y  in  th? 
manner,  lis  if  it.  wiis  a  deed  recorded  in  his  office,  anill 
entitled  to  receive  the  sanic  fees  therefor,  as  for  rec 
a  dewl.     An    executor,   or   administrator    with  thf 
annexed,  wlio  cauHea  such  a  record  to>be  made,  tnotl 
allowed,  ia  his  account,  the  fees  paid  by  him  therefor. 

§  8636.  Except  v<-here  special   provision  is 
made  by  law,  a  written  will,  after  it  has  be<'n  proved 
recorded,  must  be  retained  by  the  surrogate,  until  tkej 
piralioii  of  one  year   after  it  hti.s  been  recorded,  and, 
petition  for  the  revocation  of  probate  thereof  is  thai " 
until   a  decree  is  made   thereupon.     It  must  then  Ul 
turned,   upon  demand,  Ui   the  person   who  delivered 
unles.-i  he  is  dead,  or  a  lunatic,  or  haa  removed  fmo 
State  ;  in  which  case,  it  niavi  in  the  dibcretion  of  llwi 
rogate,  be  delivered  to  auy  p'cr.xjn  named  therein  as 
or  to  an  heir  or  assiLfaet:  of  a  devisee  ;  or,  if  it  relates 
to  personal  property,  to  the  executor,  or  adminiBtrator' 
the  will  annexed,  or  to  u  legatee. 

§  SeSO.  Wiiere  a  will,  which  ia  admitted  to  pi 
names  one  or  more  i>iT.sunfl  to  be  executor  or  execi 
the^reof ,  upon  a  contingcDcy,  tiie  surrogate  must  int. 
into  the  fact.s,  and,  if  the  contingency  li«s  happeneti, 
fact  must  be  recited   ia  the  decree.     Immediately  sftw 
■will  has  Ixjen  admitted  to  probate,  the  person  or  pt'i 
named  therein  as  executors,  who  are  competent  by  l&w' 
eerve,  and  who  appear  and  qualify,  are  entitled  to  leir 
testamentary    thereupoo ;    uuless,  tjefore    the    letten 
granted,  a  creditor  of  the  decedent,  or  a  person  intt' 
ID  the  estate,  tiles  an  affldav't,  sjiecifying  his  demand,! 
how  ho  ia  interested,  aa  1  either  aetiinj^  forth  .specilS( 
one  or  more  legal  objections  to  jaunting  the  letters  to 
or  more  of  the  executors,  or  stating  that  he  is  advbed 
telievea  that  there  are  such  objections,  and  that  he  inl 
to  file  a  specific  statement  of  the  same.     Where  such 
fldavit  is  tiled,  the  surrogate  must  stay  the  granting  o(1 
ters.   at  least  thirty  days,  or   imlil  the  matter  is 
disposed  of.     A  spcciflcalion  or  statement  of  au  object 
made  as  prescribed  iu  this  section,  must  be  verilied  by' 
oath  of  the  objector,  or  bia  attorney,  to  the  effect  that 
believes  it  to  be  true. 

g  2637.  The  -surrognle  muHt  inquire  into  an  object 
filed  as  prescribed  in  the  last  section  ;  and,  for  that  purpoas,] 
he  may  receive  proof,  by  aflldavitor  otherwise,  in  bis  difrl 
cretion.  If  it  appears  that  there  is  a  legal  and  Ruffldent] 
objection  to  jiny  person,  named  as  executor  in  tlje  will, 
k'ttcrs  shall  not  bo  issued  to  him,  except  as  prescribed  in 
the  next  sccliou. 
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je988.  In  either  of  the  followiDg  cases,  a  person 
led  aa  executor  In  a  wlU,  may  entitle  hirnwif  to  letters 
-amcutnry  thereupon,  by  giving  a  bond  tia  preseribed  by 
aftbfmgli  an  objeclion  against  him  fans  been  establighed 
3ie  siitisfiicliou  of  tlie  surrogate  : 
^  Wliere  tiie  objection  is,  tiiat  liis  circumstnnces  nre 
:Ili,  that  tbey  do  not  afford  adequate  security  to  the  cre- 
irs,  or  ])ersons  interested  in  tlie  estate^  for  the  due  ad- 
listriitiou  of  the  estate. 
'_  Where  the  objection  is  that  he  is  not  a  resident  of  the 
-"•e;  iiud  ho  is  a  dtizen  of  tlie  United  States. 
tut  It  [wrson  againtit  whom  there  is  no  objection,  except 
F*-"*c»f  uon  res)dfn«*,  is  enlilled  to  letters  testnnientary, 
'^  "•^lout  giving  a  bund,  if  be  has  uu  ofHce  within  the  State, 
*~  the  regular  tnuisiieliDU  of  business  in  person  ;  iind  the 
•-  ^  I  contains  iin  express  provision,  lo  the  effect  that  he  may 
*^    without  giving  security. 

^^   SflSS.  A    person,  named  as  executor  in  a  will,  tiiay 
*^«iinc-L'  liie uppoinlinenl  Ity  an  iustiument  in  wri(ing,signed 
liiui,  and  arknowledged  or  proved,  iind  certitied,  in  like 
L»iner  as  ti  deed  to  be  recordeil  in  llie  county,  or  attested 
«nc  or  more  witaesse.*!,  and  proved  to  the  sati-sfaction  of 
sum  igate.    Such  a  renunciation  may  be  retiacttsi  by  a 
^<3  in.stnimeiit,  at  any  time  before  leders  ici^tamentarT,  or 
**-t.ers  of  adniinistmiion  with  the  wiJl  annexed,  have  been 
iiaed  to  any  other  person  in  Ids  phice  ;  or,  after  they  have 
»en  80  issued,  if  lliey  have  been  revoked,  or  the  person  to', 
["Vkoin  tliey  were  issued  bus  died,  or  become  a  biuatic,  and! 
k.erc  is  no  other  acting  executor  or  aditnni.strator.    Whero^ 
^retraction  is  80  iiiade.   letters  tcslamenlftry  inaj",  in  the^ 
Macfetiuti  of  the  surrogate,  be  issued  to  the  persoa  niatduff 
~ .     An  instrument  specified  in  this  section  nmat  be  filed 
ad  recorded  in  the  surrogate's  office. 
§  S640.  Where  llic  will  contains  a  valid  fMiwer,  author- 
ing llie  selection  as  executor   thereof,   of  a  person  not 
aained  therein,  the  selection  must  be  made,  by  the  person.^ 
appointed  for  tinit  purpose,  within  thirty  days  after  makint 
\c  decree  admitting  the  will  to  probate  ;  in  default  whereof^ 
^he  power  of  sfleclion  is  deemed  to   have  been  renounced. 
Such  selection  muat  be  made  by  an  instrument  in  writing, 
designating  the  person  selected,  signed  by   the  proper  per- 
son, and  acknowledged  or  provoa,  and  certified,  in  )ikai 
ananner  as  a  deed  to  be  recorded  in  the  county,  or  proved  | 
"to  the  satisfaction  of  the  surrogate,  and  tiled  in  the  surro- 
gate's office.     Where  the  will  authorizes   the  person,  so  to 
"be  selected,  to  act  with  the  executor  or  exwutors  named 
therein,  the  issuing  of  letters  must  be  delaye<l  until  the  ex- 
piration of  1,be  period,  fixed  in  this  section  for  the  exercise 
of  the  power  of  selection,  and,  if  the  selection  fa  no  made, 
for  five  dttys  thereafter. 

g  8641.  Within  five  days  after  a  selection  is  made,  as 
prescribed  in  the  last  section,  any  perwn  may  file  aa  affi- 
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davit,  verified  as  prt'scrilted  in   section  tu^ 
hundred  aud  tliiriy-six  of  this  act,   Blionip 
credilorof  »k'(M'(ti.nt,  or  a  person  iuterosltd  in 
setting  forth  fijutiully  ouo  or  more  lo>ral  obji  ■ 
ins  k'ltiTs  ti)  (he   jxrwon  scleclctl.    The  pr.  ■ 
taken  ihin-upon  are  tlie  sauii'.  hs  pre«oribr-d  : 
thousainl  six  hundred  and  thirtv-s*'ven  and 
six  liuuiirod  and  tluriy-eigbt  of  this  act.   If  letin 
issued  to  ilic  perwjn  so  selected,  the  power  of  si  I 
deemed  to  l)e  exhausted. 

§2642.  [.l/;rrfl883.]  If  a  person  named  as e.i' 
a  will  docH  not  qualify  or  renounce  within  thirty- li 
probate  thereof ;  ur  if  a  perston,  chosen  by  virtue  i' 
m  tlie  will,  does  not  quiilifj'  or  renounce  "within  lliin;  '^^ 
after  the  lilin<;  of  the  instrument  doKlpnnting  hini;<««|^l< 
either  caw,  if  objections  are  tiled,  and  the  executor  joei^ kin, 
quutify  or  renounce  within  five  days  after  they  aft  d' 
mined"  in  hia  favor,  or  in  (i  case  specified  in  secliou  Vf'<^  *•  I 
six  hundred  and  thirty-etfibt  of  this  act,  within  fiT«  ., 
after  an  ohjectinn  hst'ilwen  esjahli.shed  ;  thesurroRalciipK  tbt 
upon  tlio  upplicDtioii  of  any  other  executor  or  any  cre^ptiti 
or  person  interesiid  in  tlie  estdtc,  make  an  order  iW|iiUl^*ll  I 
him  lo  ciuidify  within  n  time  therein speeificd  ;  anddii 
that  in  tief iiult  of  so  doiuL',  he  he  deemed  to  have  rem 
Ilia  ap[>(>iiitnieiit.  Where  it  appejirs  by  aftlduviti 
written  proof  to  the  witinfaetion  of  the  surrogate  tl 
an  order  cunnot.  with  due  diligence,  be  served  pe 
vdthin  the  stale,  upon  the  persjjn  therein  named,  t 
rogfite  may  |)reseribe  the  luauner  in  which  it  must  he 
which  maV  he  hy  publication.  If  the  person  so  apfWii 
executor  <loes  not  qualify  within  the  time  tixed.  on«' 
Buch  further  lime  a.s  the  surrogate  allows  for  that  jiui 
an  order  must  be  made  and  recorded,  reciting  the 
and  declarinif  Ihat  he  has  renounced  his  appoinin 
eiecuior.  Huch  an  order  may  lie  revoked  by  the  sin 
in  Ids  discretion,  and  letters  lestanieiitnrv  may  be  is 
the  person  so  fiiiling  to  renounce  or  qualify,  iipon  bis«] 
cation,  in  a  cime  where  he  might  buve  retractetl  an  ex] 
renunciation,  as  pre.sfHtjcd  in  .'^ecliors  twenty-si.x  himi 
and  thirty-nine  of  thirf  act.  And  where  any  powcrstoi 
TOortjiHge  or  lease  real  estate,  or  any  interest  ihereii 
given  to  executors  as  sucli,  or  as  trustees,  or  aa  esecOl 
and  tnisteea.  and  niiv  of  pucIi  riersons  named  as 
slisll  noglecl  to  qoufify,  llien  ail  .sales,  mortgage* 
under  ssiid  powers  nitide  by  tlio  executors  who  ah; 
shall  be  equally  valid  as  if  the  other  executors 
had  joinc(l  tu  such  sale. 

§2648.  [Aw'd  1SH\ .]     if  no  p<'rson  is  named 
cutor  in  the  will,  or  selected  by  viitue  of  a  power  cow 
therein;  or  if,  at  any  lime,  hy  reason  of  death,  in 
Icucy  adjudged  by   the  surrogate,  renunciation  in  eitb 
of  the  methods  prescribed  in  Bections  two  thotiaand 
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ed  und  tlnrty-nine  nnil  two  lliou^ud  six  hundred  and 
wo  of  Ihirt  (ipt,  or  rHVO(^ation  of  letter,  there  is  no 
or,  or  aclininistnitor  wilh  tii«  will  annexed,  qualitied 
J  lite  surrogate  must,  upon  tlio  ftpplicatinn  of  a  cred- 
'.  tlie  il('cetu;nl,  or  a.  iitTsnn  inlerpHl<'d  in  the  estate, 
>oii  such  notice  to  the  other  cri'ditors  aud  persojis  in- 
d  in  the  CHtate,  qs  tliu  surropite  dt'cms  proper,  issufl 
i  of  administration  with  tlie  will  annexed,  as  follows  : 
'o  one  or  more  of  tht;  residuary  legatees,  who  aro 
ed  to  act  iiK  adminislmtnrs. 

f  there  in  no  such  reaiduury  le^tee,  or  none  who  will 
,  then  to  one  or  more  of  the  principal  or  specific  leg- 
90  qualified. 

f  there  is  no  such  le^jatee,  or  none  who  will  acicept, 
E>  the  hiishand,  or  wife,  or  to  one  or  more  of  the  next 
f  or  to  one  or  more  of  the  lieirtj  or  devisees,  so  quali- 

t  there  is  no  qualitied  peraon,  entitled  tinder  the  fore-  1  Vcm,  80ft 

Bubdiviaioiis,  who  will  accept,  then  to  one  or  more 
t  creditors  who  are  no  qualifiod.  except  that  in  the 
tea  of  New  York  und  Kings  the  public  admiuiatrator 
kiive  preference,  after  the  next  01  kin,  oTcr  creditors 
|]  other  persons. 

\t  there  is  no  quilififld  rreditor  who  will  accept,  then 
r  proper  person  designated  by  tlie  surrogate. 
1^44,  But  where  a  per-son  applieaforletteris  of  sulmin- 
pn  with  the  will  annexed,  as  prtscribed  in  the  last 
D,  and  another  jxtsoii  has  a  right  to  the  »dinini»tra- 
Srior  to  that  of  the  (.K-tilioncr,  the  application  must  Iw 
'by  petition,  unless  a  written  renunciation  of  every 
i  having  such  a  prior  right,  is  tiled  with  the  surrogate, 
^e  execution  thereof  h  [jroved  to  his  .siiiiBfactioii.  The 
to  niu.st  pray  that  ail  the  penjonjs  having  a  prior  right, 
lave  not  renounced,  he  cited  to  show  cause,  why  ad- 
Snition  should  not  bo  granted  to  the  petitioner.  Tlie 
jdingR  thereupon  are  the  sume,  aaupon  an  application 
jAinistratiou  ti[>ua  ttic  estate  of  an  intestate. 
P4B.  An  executor,  from  whom  a  bond  is  required,  sRedf.  ass. 
pcribed  in  this  article,  or  an  administrator  with  the  iDem.  171. 
pacxed,  must,  before  letters  are  issujd  to  Lira,  qualify 
feribcd  by  law,  with  respect  to  an.  administrator  upon 
Ijtate  of  an  intestate;  and  the  provisions  of  article 
I  of  this  title,  with  respect  to  the  bond  to  be  given  hy 
flniinistralor  of  an  inte.stale,  apply   to  a  bond  given 

lit  to  thi.i  section  ;  except  that,  in  fixing  the  penalty 
the  surrogiite  must,  take  into  consideration  the 

f  the  real  property,  or  of  the  proceeds  thereof,  w^hich 
bme  to  the  hands  of  the  executor  or  administrator, 
tue  of  any  provision  coatained  in  the  will. 
646.  This  article  does  not  vary  the  effect  of  a  decree 
pbate,  made  before  this  chapter  takes  effect,  as  de- 
I  in  the  statutes  thou  in  force. 
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$  2647-    '^  person  interested  in  the  estate  of  thai! 

dent  niuy,  within  the  time  specified  in  the  next  mm 
pri'Hent  to  the  Burrognte'a  conrt,  ia  which  a  will  of  pen 
property  was  proved,  a  writtea  petitioD,  duly  Teri£ei,l 
tnining  allegations  against  the  Titlidiijr  of  the  wilLorj 
cotupetency  of  the  proof  thereof;  and  praying  tlut  th»| 
bate  thereof  may  be  revoked,  and  that  the  p<:rs.)D»,  essm 
ated  in  the  next  scotion  but  one,  tuny  be  cdted  toahovw 
why  it  flbould  not  be  revoked.  Upon  the  presenulifil 
Bach  a  petition,  the  surrogate  must  issue  a  citation  aoB 

•ugly- 

8  2648-  [Avi'd  1881.1  A  petition  must  be  presenta 
prescribed  in  the  lant  Koction,  within  oae  year  after  II 
cordin^;  of  the  decree  adiuitting  the  will  to  probate ;  d 
that,  when  the  peiHon  entitled  to  present  it  is  then  vn 
disability  apectned  in  scution  three  hundred  and  ninai 
of  this  act,  the  time  of  such  disability  is  not  part  of  Qui 
limited  in  this  E<eotiou,  nnleas  such  person  shall  1^ 
peared  by  general  or  Bpeciid  guardian  or  otherwise  00 
probiite.  But  this  aei^tiou  does  not  affect  an  appli< 
made  pursuant  to  ijubdiviHion  eixtb  of  section  tvro  thoi 
four  hundred  and  eighty  .one  of  this  act. 


31  Hun.  170.  §  2649-  A  petition,  presented  as  prescribed  in  tl 
two  KCctioDH,  must  pray  that  the  citation  may  be  direc 
the  executor,  or  ailinioistrator  with  the  will  annexed  ; 
the  devisees  and  legatees  niimcd  in  the  will ;  and  to  all 
persons  who  werti  parties  to  the  special  proceeding  in  • 
probato  wns  granted.  If  a  tognteo  is  dead,  bis  execu 
admtmstrator  must  be  cited,  if  one  Las  been  appoint 
not,  such  pcTsous  must  be  oited  as  representing  him,  i 
surrogate  designates  for  the  piirpose, 
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§  2650-  After  service  npon  him  of  a  citation,  isai 
prescribed  in  the  last  three  sections,  (he  executor  or  m 
istratnr  with  the  will  annexed,  must  suspend,  until  a  j 
is  made  upon  the  petition,  all  proceedings  relating  to  t 
tatej  except  for  tlie  reoovefy  or  preservation   o£  • 
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k    coUeotion  and  payment  of  debts,  and  ^nch  olh«r  aufs  aa 
38  exprcKflly  jillowed  to  perform,  by  aa  order  of  the  surro- 
-«,  mado  npoQ  notice  to  the  petitioner. 

*•  2051  ■  Upon  the  return  of  the  citation,  the  onrrogato 
L  st  j)roo6ed  to  hear  the  allegations  and  proofs  of  the  par- 
^.  The  leatimoDy  taken  npon  the  application  for  probate 
^  witness  who  w  dend  or  without  the  State,  or  who,  since 
tastimony  was  taken,  has  become  &  lunatic,  or  other- 
■e  incompetent,  must  be  received  in  evideuue. 

2652-     IE  the  surrngate  decides  that  the  will  is  not 

iciimtly  proved  to  be  tixn  last  will  of  the  testator,  or  is, 

any  reason,  invalid,  he  mnst  make  a  decree  revoking  the 

ibate  thereof  ;  otherwise  bo  must  make  a  decree  coafirm- 

■-^^  the  probate. 

_§  2653-    Where  the  decree  revokes  tho  probate  of  a 

[^il,  as  prescribed  in  this  article,  the  s arrogate  mast  caune 

►■fcice  of  the  revocation  to  be  immediatsly  published,  for 

^'^-ee    successive   weeks,  in   a  newspaper  published  in  his 

>TiDty. 

§  2653  1-  [Added  in  1892.]  Any  person  interested  in  a 
'iXi  or  codicil  admitted  to  probate  iu  taisi  State,  oh  provided 
*y  the  code  of  cjvil  procedure,  miij  cnuso  tho  Talidity  of  the 
*K3bat6  thereof  to  be  determined  in  anaotaon  inthesiipreme 
~  >»irt  for  the  county  in  which  Biich  probate  was  had.  All 
•he  devisees,  legnteea  and  heirs  of  the  toHtator  and  other  in- 
^^^erested  persons,  iacludiog  the  executor  or  administrntor 
last  be  parties  to  the  action.  Upon  the  complelion  of  ser- 
•Woe  of  all  parties,  the  plaintiff  shall  forihwith  file  the  sum- 
'  "  loDS  and  com  plaint  in  the  office  of  the  clerk  of  the  court  in 
rbicb  said  actioa  is  be^iun  and  the  clerk  thereof  shall  forth- 
rith  certify  to  the  clerk  of  the  surrogate's  court  in  which  the 
T«dll  has  been  admitted  to  probafco,  the  fuct  tbat  an  action  to 
determine  the  validity  of  the  probitte  of  snob  will  has  been 
^^  commenced,  aud  on  receipt  of  such  certificate  liy  the  anrro-. 
^B  gate's  court,  tho  surrogate  shall  forthwith  transimit  to  thai 
|p  court  in  which  eiicU  action  has  been  begun  a  copy  of  the/ 
^  -will,  testimony  and  all  papers  rel-iling  thereto,  and  a  copy 
^        of  the  decree  of  probate,  attaching  the  same  together,  and 

■  certifying  the  same  under  the  ieal  of  the  court.  The  iiwno 
of  the  pleadings  in  auch  action  ahall  be  confined  to  the 
,  qnestion  of  whether  the  writing  jiroduced  ia  or  ia  not  the 
last  will  aud  codicil  of  the  t^stuior,  or  either.  It  shall  be 
tried  by  a  jury  and  the  verdict  tUereon  shall  be^onclnsive.  aa 

I  to  real  or  personal  property,  unless  a  new  trial  be  granted  or 
the  judgment  thereon  be  reversed  or  vauated.  On  the  trial 
of  such  issue  the  decree  of  the  surrogate  udcnittiug  the  will 
or  codicil  to  probate  shrill  ba  prima  facie  evidence  of  the  dn« 
attestation,  execution  aud  valiility  of  such  will  or  codicil.   A 


32  N.  Y. 

BtatsK 


-tainTBg-lgg  WiU  hbM  theA  ottar  hm  otbwaW 
biUtiug  testimony  miiy  be  offered  fts  ia  other  d 
final  jndgmeut  shnll  have  bsen  eutered  in  si 
copy  thereof  shal  be  certified  a  id  trunsmittec] 
of  the  sarrogiite's  court  in  which  such  wiU  waj 
probate.  Theactioa  brought  ms  herein  provj 
oommeuced  ■witLIn  two  years  after  the  will  n 
been  admitted  to  probate,  but  persona  within  a 
ity,  of  ansoand  mind,  imprisoned,  or  absent  f 
may  bring  sach  action  ttro  years  after  si 
been  remored. 


ARTICLE  THIRD. 
Pbobate  of  HsiBSHtp, 


entfrt 


t  MU.    Hair,  etc.,  ma?  applr  ^  I  UCS7.    Decr«e  to 

eRtmbliib  hnlrsliip.  effect  thei 

aeSS.    CiUtioD:   appearance   of  !1698.    Petition     i 

peraooBiDtereated  modlfirita 

265fl.    What  facta  to  bo  aacei^  3659.    Id.| " 

tained ;    decree    there- 

S  2654-  [^mVil892.]  Where  a  person,  seu 
real  property  witliin  the  State,  dies  intestate, 
having  devis  d  his  real  property  to  specifio  | 
heirs,  or  any  of  them,  or  any  parson  deriving  tij 
through  FHch  heirs,  or  any  of  ti  em  may  present; 
rogtite'a  ouurt  which  haa  ucquired  jurisdiction  of 
or,  if  no  Burrog  te's  court  bus  noquireil  snub  j^ 
then  to  the  surrogate's  o  'urt  of  the  county  wh« 
property  or  anv  part  thereof,  is  situated,  a  writtq 
duly  Teritied,  describing  the  real  property,  setti^ 
facts  upon  which  the  j ar  adii;tion  ot  the  court  de| 
the  interest  or  share  of  the  petitioner,  and  of  eadi 
oE  the  decedent,  in  thu  real  pmperty.  and  prayis| 
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operty.  Any  beir  of  the  docedpnt,  wlio  has  hot  been 
Bfl,  niny  nevertheless  appeat  lit  the  bfarinjj;  auJ  tliereby 
_i©  himaelf  a  p;irly  to  the  special  proceetling.  But  thw 
Stiou  lioes  not  nlfeot  a  rigbt  or  interest  of  gnch  a  persoa 
leBs  he  bflconifs  a  party. 

L§  8656-  Upon  the  return  of  the  citation,  the  surrogate 
ist  hear  the  aTlegntiona  and  proofs  of  the  parlies.  If  it 
_>ear8  tbat  tbpre  is  a  contest,  rpspecting  the  bt-irship  of  a 
rtj',  or  respecting  the  Bhare  to  which  a  party  is  entitled,  as 
beir  of  the  decedent,  the  Bnrro^jate  luust  dismibH  the  pro- 
^  lings.  If  there  is  no  such  contest,  he  nmst  inquire  iftto 
facts  and  i-ironmslnnces  of  the  case.  The  pHlitioner 
astestablish,  by  satisfactory  evidence,  the  fact  of  the  dece- 
bnt's  dfiithj  the  pluoeofhia  reaiiU'nce  at  the  time  of  his 
bntb;  his  iutesbicy,  either  (zcuerally,  or  as  to  the  real  prop- 
ty  in  qnestion;  the  nnnihor  of  heira  entitled  to  inherit  the 
►operty  in  qneBtioa:the  name,  age,  r<-sidence,  and  relutiou- 
bip  to  the  d(>ced6nt,  of  each;  aad  the  interest  or  share  ot 
each  in  tho  property.  The  s  rrogate.  where  tbe^e  facts  are 
established,  must  make  a  decree,  describing  the  property, 
Bud  decliirtng  that  tho  right  of  inheritance  thereto  has  been 
estiibliifbed  to  his  Butisftwtioii,  in  accordance  with  the  facts, 
~  rhiA  mast  be  recited  in  the  decree. 

§  2057-     Aji  exenijilifled  copy  oi  a  decree,  made  as  pre- 

eribed  in   tho  last  seotiun,  and  of  the  proofs  taken  there- 

^poa,  tuay  be  recorded  in  the  office  of  the  clerk,  or  of  the 

^ster,  as  the  case  reqai res,  of  each  county  in  which  the 

tk\  property  is  situated,  as  prescribed  by  law  for  recording 

,  deed,  and,  from  tlie  time  when  the  exeinplifi cations  are  bo 

recorded,  ihe  decree,  or  the  record  then  of,  ift  prtBumpliva 

evidence  of  the  facts  so  declared  to  be  estatjlished  thereby. 

§  2658-     -A-ny  person,  other  than  a  party  to  a  special 

Eroceedmg,  instituted  as  prescrihed  in  thia  article,  or  the 
eir,  devisee  or  a^signee  of  such  a  party,  may,  at  any  time 
within  t-  n  years  aftL-r  a  decree  establisliing  the  right  of  in- 
heritance is  made  therein,  presf  nt  to  the  court  a  written 
petition,  duly  verified,  showinR  that  he  bus  a  right,  title,  or 
interest  in  the  real  property,  or  a  part  theteof,  which  is  in- 
jHrionsly  nffected  by  the  decree  ;  stating  thut  the  decree  is 
erroueons  in  some  material  p.irticiilar,  sptciiied  therein  ; 
and  praying  tbat  the  decree  may  ba  set  aside  or  modified  in 
that  particuliir,  and  that  all  the  persnnn,  whose  heirship  was 
established  by  tho  deiTOo,  may  be  cited  to  show  cause,  why 
tha  prayer  of  tho  petition  shonld  not  be  granted.  If  an  heir 
has  Binca  diod,  or  has  conveyed  the  share  or  interest  so  es- 
tablished, hy  a  deed  duly  rticnrded  in  tLie  county,  the  peti- 
tion mast  state  that  fact .  and  must  pray  that  the  persons, 
■who  have  succeeded  to  his  interest,  uiay  be  also  cited.  Upon 


ffluiTfisa  Afotnasnuaom. 


a«9Halk 


"Hi^- 


12660     Wh«esp««it>imi>, 

lh»  p«titioB«c  orhM  ■■eel  or.  ♦iwt«lw;  ov  fpaatoi; 
a  pArty  to  Oe  aperial  proeMdiag,  fk«   ilecicia  < 
tkcnoreoaU  Bot  kave^eca  kcdlysadi . 
Uriii  artieb^  the  miag^  mast  v»eato  or  aodifj 
■/ww<«iH^.    An  OTimptifcxI  eopj  oT  &•  dec*M  oi 
■o  naaaug   or  nooning  Ui«  origia*!   tf«HTf<n.    ■ 
reeoaiad  in  Ut«  office  ot  any  cbclc  or  Begistcr,  vWr* 
of  UMorigiajJ  decree  vm  recorded. 

ASnCLE  FOUBTH. 
Gbadt  of  Lzttxbs  or  AmccnRSAZiosr. 


***ni 


I  >••>.  Wbo  eBtiO^  to  l«tten  of 

•dmlnlattBtlaaa. 
am.  Pcnoo*    iaeoiDp*(amt   to 

rcc«irektten. 
sm.  AnpUcaUon  for  totteia. 
am.  Cttotlon:  prcc«ediiici  IQ>- 

on  ratam  tbervof. 
MM.  AdmiJiiatntor'aboDd. 
M6t.  Wbeo   Oonnty   Treaaarer 


to  be  cx-oA£ia  p 

adiirielatiauir. 
4.  Comat7  Tr»— iti'a  1 

iMtsra       of 

tiation    and     proc«*i- 

in^  thereon. 
T.  County    TreaanrcrU 

aatbori^:    vbcm     na- 

pended. 


I  2660-  (i4m''i  1893.]  AdmmiBtmtion  in  oass  of  intW' 
ta<;j  mast  be  grsn'ed  to  the  rt-lativesof  th«  dfloe«*ed  estiUad 
to  iraoceed  to  his  peisnnal  properly,  vrbo  will  accept  iheaame 
in  tbe  following  order: 

1.  To  the  Rurviving  hasband  or  wife. 

2.  To  the  children. 

3.  To  the  father. 

4.  To  the  mother. 

5.  To  the  brother. 

6.  To  the  siglerB. 

7.  To  the  gmnrlchildren. 

8.  To  «ny  other  next  of  kin  entit\ed  to  share  in  the  distri- 
balion  of  the  estate. 

If  a  perBOD  entitled  is  a  minor,  adniiniRtration  must  be 
grantea  to  his  guardian,  if  compcttnt.in  preference  to  credi- 
tors or  other  persons.  If  no  relative,  or  guardian  of  a  minor 
relative,  will  ac  ept  the  name-,  the  letters  must  be  granted  to 
the  oreditorH  of  the  dcc&isecl;  tbe  creditor  first  applying,  if 
otherwihe  competent,  to  be  entitled  to  preference.  If  no 
creditor  applieB,  the  letters  muBt  he.  grunted  to  any  other 
porsoa  or  persons  legally  competent.    The  public  adminie- 
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trator  in  the  city  of  New  York  haa  preference,  after  the  next 
of  kin,  over  creditors  and  all  other  persons.  In  other  tionn- 
ties  the  county  treasnter  shall  have  prefereece  next  after 
creditors  over  all  other  peraona.  If  several  peraons  of  the 
same  degree  of  kindred  to  the  intestate  are  entitled  to 
administration,  they  must  be  preferred  in  the  following 
order; 

First.  Men  to  women;  second,  relatiTes of  the  whole hlood 
to  those  of  the  half  blood;  third,  unmarried  women  to  mar. 
ried. 

If  there  are  Beveral  persoDB  eqanlly  entitled  to  administra* 
tion,  the  surxoente  nsny  gnint  lettPTS  to  o»ie  or  more  of  such 
persona;  and  administration  may  he  granted  lo  one  or  more' 
Gompetpnt  persons,  ollhoagb  not  i^utitled  to  the  same,  'with 
the  consent  of  the  person  entitled  to  be  joined  with  anoh 
person  or  perHona;  'which  conseui  mast  be  in  writing,  and 
filed  in  tbeofficeof  tba  sarrcgate.  If  a  HoryiTiug  ha^iband 
does  not  take  out  letters  of  administration  on  the  estate  of 
hia  deceased  wife,  he  is  presumed  to  have  assets  in  his  hands 
sufficient  to  Batisfy  hor  debts,  and  is  liable  therpfor.  A  hus- 
band ia  liable  as  administrator  for  the  debts  of  his  wife  only 
to  the  extent  of  the  assets  received  byhim.  If  he  dies,  leaT- 
injf  any  assets  of  his  wife,  unadmtniBtered,  except  as  other- 
wise provided  by  law,  tliey  pass  to  his  exeeators  or  adminis- 
trators as  part  u£  his  personal  property;  but  are  liable  for 
her  debts  in  preference  to  the  creditors  of  the  husband. 


§  2681-  [^nv'dlH93.]  Letters  of  administrAtion  shall 
not  be  granted  to  a  person  convicted  of  an  infamoUK  crime, 
nor  to  any  one  incapable  bylaw  of  Uiaking  a  contract,  nor  to 
a  person  not  a  citizen  of  the  United  States,  unless  he  is  a 
resident  of  the  State,  nnr  to  a  person  ■under  twenty-one 
yearn  of  nge,  or  who  ia  adjudged  incompetent  by  the  surro- 
gate to  execute  the  dutiesof  sul^Ii  trustby  leoson  of  drunken- 
ness, improvidence  or  want  of  uuderBtanding. 


§  S662'  lAm'd  1893.]  A  person  entitled  absolutely  or 
contingently,  to  adminiHtrationon  the  estate  of  an  intestate, 
may  present  to  the  surrogate's  court  having  juiisdiclion,  a 
written  petition,  duly  veritied,  praying  for  a  decree  award- 
ing letters  of  administration,  either  to  him,  or  to  snoh  other 
person  or  perRons,  having  a  prior  right,  as  is  entitled  thereto, 
or  ia  the  altuinatire,  as  the  petitioner  elects;  and  if  neces- 
sary, that  the  persona  required  to  be  cited,  as  prescribed  in 
the  next  section,  be  cited  to  show  canse  why  such  a  decree 
should  not  be  made.  The  petition  must  set  forth  the  peti- 
tioner's title;  the  facts  on  wniokthe  jurisdiction  of  the  court 


to  gnat  Icttors  of  adHlaiatcatioK  apoo  dke  ftitu 
■ad  Um  ■*!■«■  of  tike  biatiMri  or  viCe,  if  aay,  ■&•]  iotf  Ibi 
a^  a(  kia  of  the  decvdeaV  vo  far  m  thej  ■!«  known  to  tk* 
patitiower,  or  caa  %«  — cgitiaaed  bj  hiai  with  da«  diligioee. 
A  dlatifla  than  not  b*  waed.  aad  a  decree  bImII  aoi  l)«  aa^ ' 
vfaare  •  ciuCsoa  is  aaC  aeeasMij,  satO  tha  r  rtifinanr  pn- 
tvmptiTtij  prorea,  by  aftJa^ii  or  wdMrviae,  to  tbe  aitiit- 
farniwiif  m>Miii>gil»', Ifcai  liiiliiiiof  aB^ejanaJeUcwl 
tMte.  aad  p«iieriiri3r.thattb»aeead«Bt  kftnowiO.  to 
the  piy  of  the  iaqaiiy  loacUag  aay  of  Uiaae  T^ff— ■, 
thasaiRigBfaBnyHsaearabiwaa,  nqpnnag  aar  petaoa  t» 
atitmi  and  be  examined  as  a  vitoeaa. 


sr 


S  2663-  [Am'd  1893.]  Etoj  penon.  Wing  a  raaadiBt 
of  tbe  State.  wIm  has  aright  to  adminiateatiaa,  pnororeqol 
to  that  of  the  petitioBer,  aad  who  haa  not  ra»oan«ed.  maii 
be  cited  npon  a  patitioa  for  lettuia  of  sdmiaistration.  n> 
■niTDgate  may,  in  his  di«cretion,  isane  a  ciUlion  to  non-nsi- 
dents,  or  th<M«  who  hare  lenoaneed,  or  to  any  or  ali  otba 
poaons  interested  in  the  estate,  whom  be  thinks  propex  to 
cite.  When  it  is  not  necessary  to  cite  any  per«m,  a  decree, 
grandng  to  the  petitioaer  letteis,  may  b«  made  on  preaenta- 
tioa  of  the  p<.-tition.  Where  the  sarrogite  is  nnable  to  aac«- 
tain,  to  bis  siitiiiEaction,  whether  tie  dece'lent  left,  snrriving 
him,  any  person  entitled  to  sneceed  to  his  estate,  a  citation 
most  be  issued,  directed  generally  to  all  creditotB  of,  and 
persoos  interested  in  the  estate,  and  als'>  to  the  attomej- 
general,  and  the  public  administrator  ox  the  proper  cotinty, 
reqairioK  them  to  show  caa«e  why  administration  should 
not  be  granted  to  the  petitioner.  Any  person  who  haa  a 
right  to  administration,  prior  or  eqnal  to  that  of  the  peti- 
tioner, may  renotmce  his  right  by  a  \rritten  instrameni, 
acknowledged  or  proved  and  certified  in  like  uiatuier  ns  a 
deed  to  be  record'  d  in  the  county,  oroibarwise  proved  to  the 
aatisfa'.-tion  of  the  (surrogate;  which  must  be  filt^d  in  the 
Burrogat-'B  office.  Where  a  citation  is  issoed,  sby  creditor 
of  the  decedent,  or  any  person  interested  in  the  personjd 
estate,  altboogh  not  cited,  may  appear  and  make  himself  a 
party  to  the  special  proceedings,  in  like  manner  and  with 
like  effect,  as  a  devisee  or  legatee,  who  is  not  cited  on  an  ap- 
plication for  probate.  06  the  retnrn  of  a  citation,  is.ined  as 
preKcrioed  in  this  article,  the  snrrogate  must  make  such  a 
decree  in  the  premises  as  justice  requires.  The  ilecree  may 
award  S'lministration  to  any  party  to  the  special  proceeding 
who  appears  to  be  entitlei  thereto.  The  surrogate,  in  his 
discretion,  may  award  admioistration  without  a  personal 
examinstion  of  the  person  to  whom  it  is  awarded. 
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§  2664  [-Im'd  1893.]  A  person  appoiuted  administra- 
tor, before  letters  are  isBiied  to  hitii,  tuuHt  file  hie  offii'ial 
oath,  execute  to  tiie  people  of  tlie  t^tate,  &Qd  file  with  tho 
surrogate,  the  joint  and  several  bond  of  himself  and  two  or 
more  siiretioH,  in  ft  penalty  fixed  by  the  surrogate,  not  less 
than  twice  the  value  of  tbn  persona!  property  t.f  -which  the 
ducedent  died  posso-sed  and  of  the  probiihle  amount  to  be 
recovered  by  rmison  of  any  right  of  actinn,  gra.ited  to  nu 
executor  or  ndiuiaii4trator,  by  sptfoial  proviBiuu  of  luw.  The 
sum  to  be  fixed  as  the  amount  of  ih^  punnliy  muRt  be  nsoer- 
tained  by  the  Borrogate,  by  the  exaiiiiaaLioii  on  oath  of  the 
applicant  or  any  other  parflon,  or  otlierwise,  as  the  Burro- 
giite  thinks  proper.  The  lioud  ninst  be  conditiontid  that  the 
adniiuisitrntor  will  faithfully  diaoharge  the  trust  ri'posed  ia 
kim  as  B 11  ch  and  obey  all  lawful  decrees  and  ordeiB  of  the 
surrogate's  court  toushin;;  the  aduiiniEtration  of  the  estate 
comiuitted  to  him.  But  where  n  right  of  action  ih  granted 
to  aa  exeuiitor  or  ndministrntoc  by  snecuvl  provision  of  law, 
if  it  appears  to  bo  iiii practicable  to  give  a  bond  sufficient  to 
cover  tho  probuble  Hinount  to  be  recovereil,  the  Burrogate 
niaj',  in  bis  discretion,  aci-efit  modifind  security,  and  isHue 
letters  limited  ta  the  pioaeoulion  of  auoh  action,  but  re. 
straining  the  eseon tor  or  adniiniiitrator  from  a  compromise 
of  the  action,  and  the  enforcement  of  any  judgment  ro- 
covt-red  therein,  until  the  further  order  of  tho  eurrogate 
on  additional  further  satisfactory  eecnrity.  In  cases  where 
all  the  next  of  kin  to  the  intestate  conhent,  the  penalty  of 
lh«i  bond  need  not  exceed  doulde  the  amount  of  the  claims 
of  creditors  against  the  estate,  pi  esenled  to  the  surrogate, 
pursuant  to  a  notice  to  be  puhlisbed  twice  a  week  for  foar 
weeki^  in  the  official  State  paper,  and  in  two  newspapers 
published  in  the  eily  of  New  York,  and  once  a  week  for  four 
weeks  in  two  newspapers  publishtui  in  the  ci>uuty  where 
the  intestate  usually  resided,  and  in  the  county  where  he 
died,  reciling  an  intention  to  apply  for  letters  under  this 
provision,  and  notifying  creditois  to  present  their  claims  to 
the  surrogate  on  or  l)efore  a  day  to  be  fiif  d  in  such  notice, 
•which  shall  be  at  least  thirty  daya  iifier  tha  first  pnldication 
thereof;  but  no  bond  so  given  shall  be  for  le^s  tlrnn  five 
thonsaod  dollurs;  and  such  bond  may  be  increased  by 
order  of  the  surrogate  for  cause  showa.  Pending  snch  ap- 
lication,  no  temporary  administrator  shall  be  appointed  ex- 
cept on  petition  of  such  next  of  kin. 


^  2665.  [Am'd  lfi93.]  The  county  treasurer  of  each 
county,  except  Nuw  York  iind  Kings,  by  virtue  of  his  office, 
has  authority  to  collect  and  take  charge  of  tho  assets  of 
every  person  dying  iat^state,  aniouottng  to  one  buudxed 
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deoce  of  the  authority  of  tbe  connty  treasurer   in  all  (oaet 
in  'wliich  tbe  surrogate  bus  jarisdiction  tinder   ibis  aniclt. 
The  surrogate  must  immediately  transmit  to  tbe  comptroUfi ' 
a  certified  copy  of  allsnch  letters  granted  by  him  fotberoouVj  i 
treaaarer,  the  expense  of  which  muatbe  paid  to  bin)  oatof  ilx  I 
8tate  treasury  on  the   warrant  of  tbe  comptroller.    I'dUI  I 
letters  of  lulininistracion  be  granted,  tbe  county  tree     ~ 
shall  n<'t  proceed  further  iu  the  adruiiiistr»lion  of  anyl 
than  to  pay  tbe  funeral  charges  of  the  decease<?,  to 
debts,  to  take   possesRion   of  imd  secure   his  effecta.  to  vi 
such  thereof  as  are  perishable  and  to  defray  the  expeosesbfj 
the  proceedings  required  by  law. 


§  2667-     [Am'd  1881,  1882, 1893.]    The  powers  andM- 
thority  of  the  county  treasurer  i  i  relation  to  tbe  estate  of  1  j 
deceased  i>er8oa  shall  be  superseded: 

1.  By  the  production  of  letters  testamentary  granted  b«- 
fore  or  subsequenlly  to  his  becoming  visted  with  the  no- 
thority  of  an  administrator  on  the  same  estate. 

2.  By  the  production  of  letters  of  administration  gronteiiJ 
to  any  other  p  rson  on  the  Bame  estate  before  tbe  coantyl 
treasurer  beeatne  vested  with  tbe  powers  of  an  administrn-l 
tor  thereon. 

3.  By  the  production  of  letters  of  administralion  issued' 
by  the  surrogate  of  a  connty  in  this  Stnte  of  wbirb    the  de- 
ceased was  a  resident  at  the  time  of  his  death,  granted  after 
the  connty  treH-urer  became  vested  with  the  powers  of  bd 
admiuistrator  on  the  estate  of  such  deceased. 

When  his  authoiity  is  so  superseded,  ho  must  deliver  to 
the  executor  or  iidiuiuiHtnitor  producingisuch  letti  rs,  all  tb* 
issets  of  the  deciea.sed  in  his  hands,  after  deducting  there- 
from the  allowaace  for  hia  s-rvice-s  iind  the  eipeuses  in- 
curred, to  be  taxed  aud  allowed  by  the  surrogate.  All  acts 
dnneby  him  iu  good  faith  previous  to  tbe  time  when  hia 
authority  (ihftll  be  Kupeiheded  shall  be  valid.  All  suits  com- 
medced  by  him  may  be  continued  by  and  in  ihe  name  of 
the  eiecutor  or  odmiiisirator  who  succeeds  hita  in  the  sd- 
luinistration  of  the  estate  in  relation  to  which  the  suitmfty 
be  brought. 


^2eC8 
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ARTICLE  FIFTH. 


Tksipoiuby  Adjunistbatiow. 


2671. 
3672. 


3673. 

267t. 
M76. 


Oonnt;  treuartr ;  pow- 
erH  and  [iroceediDga  of 
■8  aduiialBtratcir;  pay ■ 
cuoDtalnto  state  treas- 
ury. 

Public  adujlniBtrator  of 
Klnp^Oounty, 

Temporary  idmiulitra- 
t4>r;  when  And  Low  xxiay 
be  ai>poLuLed. 

Id.;  to  (lUalLfy. 

General  powers,  etc,  of 
temporary  administra- 
tor. 

Id.:a«  tn  reqiiirini!  credi- 
tors to  presi^ttt  rlaims. 

Id.;  as  to  paying  debts. 

Id.;  R*  to  real  property. 

Special  powers  of  tempo- 


3681. 


S683. 


rary  administrator  o( 
absentee. 

Temporary  administra- 
tor of  absenias  may 
provide  for  fjuuily. 

Deposit  of  monf  y  by  tora- 
porary  administrator. 

Pruceediogi  where  be 
negleoLs  to  d.'posit. 

Moat^y  ilepoHited;  how 
withdrawn. 

Noiicea  rcqairad  by  thli 
artlcl":  bow  Klren. 

Vr'heiitiaie  to  run  for  or 
against  the  e  ta  o. 

Application  of  tbia  chap- 
ter to  collectors.  et4 , 
heretof  on  appolDted. 


§  2668-     [Am'd  1893.]    Ou  receiving  letters  of   admiB- 
listration,   the    connty  trenaurer    aball  be  Tested  with  all 
the    powsrs    and    rights    of    other     admiiiistnitors,     and 
Bnbject    to    the    aaiiie    dutioFi    aud  ohligationR,   eacf^pt  aa 
herein  otherwise    providtd.      He    must    account  aud  may 
be  compelled  to   aooonnt   in  the  saii.e  manner   &a    other 
ot'niiniiitrdtora,  and  proceeiiings  for  snch  accounting  may 
be    hail  at  the  iiistauce  of    uny  person  interented,   or    of 
'the  attorney-^eDeral  or  the  comptroller.     lie  uiiiet  t:e  al. 
I  lowed  on  thu  eottlement  of  his  aocouots  for  hia  expcnaes  as 
other  aduiiniBtrntors,  and  far  his  services  doi  ble  the  com- 
miKsi.Jiis  allowed  tl.ein  by  law.     The  re.sidueof  any  inoni  ys 
^in  his  hntids  must  ha  paid  into  the  treasury  of  the  State  for 
>  the  lieni  lit  of  tbe  persons  entitled  to  rsci  ivo  the  same.     He 
must  exhibit  to  the  coniptioUer  annu  Uy,  at  the  time  of 
^Tenueriug  his  nccountoC  taxes,  a  verified  btnteoitnt  of  all 
kmoaeya  received  by  him  for  oommissions,  services  and  ex- 
ponsea,  and  the  t'dal  aniouut  of  hia  rGcciplaand  ex|)en(ii- 
Itnras  in  e.ich  case  in  which  he  has  tiiken  charge  of  and  col- 
^lected  any  effects,  or  in  which  he  has  ndraini  tared  on  any 
I  estate  during  the  preceding  year,  Tiritb  the  name  of  the  de- 
ft oe>uted.  bis  place  of  residence  at  tbe  time  of  hia  death,  if 
ItDOwn,  aud  the  place  from  which  he  came,  if  he  was  not  a 


TEMPORAKT    ADMINISTHATrON. 

resident  of  the  Slate  ot  the  time  of  bis  death.  Aeopjot 
BQch  8tat«inent  mnst  be  pnbliahed  once  a  week  fm  iSrw 
weeka  in  a  paper  printed  in  the  county  and  in  the  officM 
State  paper,  the  expe&se  of  which  may  be  retRin<>d  hjh» 
out  of  any  balance  in  his  han.lB  payable  into  tbeState  trat- 
nry.  For  a  neglect  to  comply  with  this  proviaioD,  he  !(»• 
teita  one  hnndred  doUara  to  the  people  of  the  State,  to  d 
reooTered  by  the  attomey-general;  and  tfae  comptrolk 
shall  give  notice  to  the  attorney-general  of  every  aaou  oa» 


§8669.  [Am'd  1881,  1893.]  The  (rnrroRate  of  the  coontj 
of  Eiifgs  and  the  county  treasurer  of  snch  ootinty  mfty  «p 
point  a  pnbiio  adminisiraicr  of  the  coontj  to  bold  office  Iv: 
the  term  of  five  yeara  unless  sooner  re  moved  for  can*'' 
Before  entering  on  the  duties  of  his  office,  be  mnst  tak«u<l 
subscribe  before  the  county  clerk  or  county  judge  of  U« 
county,  or  a  justice  of  the  supremo  court,  the  constitntioMl 
ottth  of  oifice,  and  execnte  a  bond  with  sureties  to  be  tf- 
proved  by  a  justice  of  tiio  supreme  court,  or  anrh  county 
jadge,  to  the  county  of  Kings,  in  the  penal  sum  of  llftj 
thousand  dollars,  conditioned  for  the  faithful  dischnige  a' 
all  the  duties  of  his  office,  and  that  he  will  fnlly  and  cor 
reotly  account  for  and  p'ly  over  all  moneys  and  propertj 
that  may  come  into  his  han^ls  as  such  public  adaiinistmtot. 
according  to  law,  which  bond  mnst  be  filed  with  the  clerk  of 
the  county.  He  shhll  be  entitled  to  retain  from  all  monen 
orpropertyof  any  intestate  that  come  into  his  Lands  afta 
deducting  all  actual  and  neceHRary  expenses  the  stune  com- 
missions  fls  ore  now  allowed  by  law  to  executors  or  ai 
tratora,  but  ho  shall  receive  no  sdlnry  for  his  services, 
shall  have  the  priorrightRad  auihority  to  collect,  takecba:. 
of  and  administer  upon  the  goods,  chattels,  personal  prop 
erty  and  debts  of  persons  dying  intestate,  and  for  that  pat- 
pose  to  maintaiii  suits  as  such  public  administrator,  as  t  " 
exeontor  or  administrntor  might  by  law  in  the  foUowi 
cases: 

1.  Whenever  such  person,  dies  leaving  any  assets  or  effe 
in  the  county  of  Kings,  and  there  is  no  widow,  hnabasd  i 
next  of  kin  entitled  to  a  dlRtribntive  share  in  the  estate  i 
such  jntestutp,  rpsident  in  the  State,  entitled,  competent  I 
willing  to  take  out  letters  of  administration  on  such  eatati 

2.  'WTienever  assets  or  effects  of  any  person  dying  intes- 
tate, after  his  death,  come  into  the  oouutyof  Kings  and  tbert  I 
is  no  such  person  entitled,  competent  or  willing  to  iakt  I 
adminiiitration  of  the  estate.    In  such  cases  intestacy  is  pt»-j 
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__med  tuitil  a  trill  is  proved  and  letters  teBtamentory  issued 
ihereon.  All  provisions  of  Iftw  oonferiing  jurisdiction, 
""xithority  or  power  on,  or  otherwise  reluliog  to,  ilie  office. of 
^Tiblio  ndniiniitratorof  the  city  of  New  York  nnd  to  the  office 
Df  publio  administrator  in  Oie  severnl  counties  of  the  state, 
so  far  as  applicable,  upply  u<  and  are  conferied  on  the  office 
iereljy  created.  The  surrogate  of  the  county  of  Kinizs,  in 
tases  wliere  now  authorized  by  law  to  iasne  i  iters  of  tem- 
porary administration,  mny  ia  his  discretion  issue  letters  of 
iempornry  u.lminiatratioiito  Buohndiuiiiiatr.itor  without  fur- 
ther security  than  reciniretlby  this  section. 


§  8670-   [Am'dlBd'i.]     On  the  application  of  a  creditor,    i  Dcm.  ca." 
or  a  person  interested  in  the  estate,  tbe  antrogate  mny,  in    wwaeW. 

a  discretion,  insue  to  one  or  m^  re  persona  competent  and    f^'ft-*^ 
qualified  to  serve  as  execntorn,  letters  of  temporary  adminis- 
tration, in  either  of  the  folloTing  coses: 

1.  Where  delny  necessarily  occurs  iu  the  granting  of  let- 
ters testfttnentary  or  letters  of  mlminiatrtttinn,  in  consequence 

f  a  contest  aritiiug  on  au  npplicntion  therefor,  or  for  pro- 
Ibate  of  a  will,  or  in  couscqut'nce  of  the  Ahsence  from  the 

tata  ot  an  executor  named  in  the  vill;  or  for  any  other 
(Cause. 

2.  Where  a  person,  of  ■whose  estate  the  surrogate  would 
tave  jurisdiction,  if  he  was  shown  to  be  dead,  diaappeara  or 
a  niissing,  bo  that  after  diligent  aearoh,  his  abode  can  not  be 

certatntid,  nnd  under  clrcimistancca  which  afiord  rensonablo 
rroaud  to  believe  either  ttiat  he  is  dead,  or  that  he  has  be- 
lome  a  Innnticor  that  he  han  been  secreted,  confined,  or 
Jtherwise  unlawfully  made  away  with;  and  the  appointment 
pf  a  tomporary  aduiioisU-ator  is  necessary  for  the  protection 
it  his  property,  and  the  rights  of  creditors,  or  of  thuse  who 
Rrill  be  interested  in  the  estate,  if  it  is  found  that  he  is  dead. 

^n  appointment  of  n  tempornry  admioistrator  in  a  case 
ipecitied  in  subdivision  first  miiist  be  made  by  nn  order.     At 
least  ten  days'  notice  of  the  application  for  Buch  an  order 
anat  be  given  to  each  party  to  the  proceediog,  who  lias 
,ppeared,  unlefia  the  surrogate  is  antiafifd  by  proof  that  the 
iafety  of  the  estate  requires  the  notice  to  be  shortened,  in 
rbicb  case  ho  may  shorten  the  time  of  service  to  not  less 
shan  txo  dnys.    Application  f  <t  such  an  appointment,  in  a 
oasa  spwcified  in  subdivision  seeond  iiiu>-t  be  made  by  peti- 
tion, in  tike  manner  as  whpre  on  applicaiion  is  made  for 
administration,  in  case  of  intestacy ;  and  the  proof edings  are 
e  same  as  prescribed  in  article  fourth  of  this  title,  relating 
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to  snob  last-mentioned  spplicAtioo.  Snch  an  appU< 
for  the  sppointiuent  of  a  temporarj'  administrator  ma; 
ba  made,  with  like  eCect,  and  in  like  inanzier,  ss  if  made  I; 
a  creditor,  by  the  county  tre&snrer  of  the  coanty  where  tl* 
person  whote  estate  ia  in  question,  last  resided;  or.  Hit 
was  not  a  resident  of  the  State,  ot  the  coanty  where  nny  rf 
bis  property,  real  or  persunai,  is  situated.  A  tempotM? 
administrator  mast  qualify  as  prescribed  in  article  fonrtl 
of  this  title,  with  respect  to  an  ndminiatrator-in-chicf. 


§  267 1  ■     [  ApparenUy  svqterseded  by  |  2670.  ] 


I 


f  2672-  [Atn'd  1S81.]  A  temporary  administrator,  »• 
pointed  us  prescribed  In  this  article,  has  auth  rity  to  t»ie 
into  Lis  possession  persomd  property  ;  to  secure  and  prt-  ] 
serve  it ;  and  to  collect  choses  in  action;  and,  for  eith«) 
these  (lurposes,  he  may  maintain  any  at:tion  or  special] 
Deeding.  An  action  may  b«  maintaiued  against  bin 
leare  of  the  surrogate,  upon  a  debt  of  tbe  decedent, 
the  absentee  whom  he  represents,  in  like  manner  and  ' 
like  efi^-ct  HS  if  he  was  an  administrator-in -chief.  The  ( 
rognte  may,  by  an  ortler  made  upou  at  least  ten  days'  no 
to  all  the  parties  who  have  appeared  in  the  special  pro 
ing,  anthorizrt  the  temporary  administrator  to  sell, 
.appralBul,  such  personal  property,  specifying  it,  of  i 
|. decedent,  or  of  tbe  absentee  whom  he  represeuts,  asiti 
pears  to  be  necessary  to  sell,  for  the  benefit  of  the  estf 
LOr,  if  it  appe.irs  that  the  safety  of  the  estate  requires  i 
.notice  to  be  shortened,  the  surrogate  may  shorten  the  nolle* 
to  not  less  than  two  days.  The  surrogate  may.  also,  bj 
.order,  antbotizo  him  to  pay  funeral  expenses,  or  any  ex- 
penses of  the  admini8trj\tion  of  his  trust,  or  ateno-jr.ipher's 
or  referee's  fecS  on  contest  of  a  will  or  administrdtiou  ;  and 
he  may  also  direct  the  payment  of  a  legacy  or  other 
pecuni.iry  provision  uoder  n  will  or  a  distributive  share  of 
just  proportionate  part  thereof,  according  to  section  two 
thousand  seven  hundred  and  nineteen  of  this  act  as  tha 
he  were  an  executor  or  administrator. 


§  2673.*     After  six  months  have  elapsed,  since 
were  issued  to  a  temporary  administrator,  appointed  apos 
the  estate,  of  either  a  decedent  or  an  absentee,  he  boa  tbe 
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same  power,  as  an  administrator  in  c-hicf,  to  publish  a 
notice  requiring  creditors  of  the  decedent  or  absontee,  to 
exhibit  tiifir  demauds  to  him.  Tli«  publiaition  thereof 
has  the  simic  effect,  ■with  respect  to  the  temporary  admini«i- 
tnitor,  and  also  an  eseeutor  or  adiniuintnilor,  Biilwqiiently 
appointed  Upon  tlie  same  estate,  as  if  the  temporary  aif- 
niiiiistraior  waa  the  executor  or  an  administrator  in  ehief, 
anil  the  person  to  whom  tlie  Bubwjquput  letters  are  issuod 
•was  his  successor. 

.  §  S674.  After  a  year  lias  elapsed,  since  letters  were 
ifwucd  to  a  temporary  administrator,  appointed  upon  the 
estate,  of  either  a  decetleut  or  an  ahstntee,  the  9urrog:ate 
may,  upon  the  application  of  a  teniiKirury  adrainislrator, 
and  upon  proof,  to  his  satisfaction,  tliat  the  assets  exceed 
the  debts,  make  an  order,  iK'niiitling  tin;  iippiioanl  to  pay 
the  whole  or  any  psirt  of  a  debt,  due  to  a  creditor  of  a  de- 
cedent or  nbBcntee ;  or,  upon  the  jietilion  of  such  a  creditor, 
he  may  issue  a  citation  to  the  temporary  ad Qiinistrator,  rc- 
(juiring  hiui  to  show  cause  why  he  should  not  pav  the 
pel ilioner's  debt.  When  such  a  petition  Ih  presented,  frlie 
proceedings  me,  in  all  resperla,  the  same  aa  where  a  creditor 
presents  a  peiitinti,  praying  for  a  decree  directins'  an  exe- 
cutor or  ndminiMtriitor  to  pay  his  debt,  as  preseribed  ia 
article  first  of  title  fourth  of  thi.s  cliaplcr. 

§  SOTS.  Where  a  temporary  admijiistrator  is  appointed,  I  Pnm.  SB 
in  cotiscquouce  of  a  contest  respeetiug  a  will  of  real 
property,  tlio  order  appoiatinK  hini  may  confer  upon  liim. 
niilbority  to^ike  possession  of  real  property,  iu  tlie  same 
or  another  county,  which  is  aiTcftea  bv  the  will,  and  to 
receive  the  rents  and  profits  tliea-of.  Tlie  surrogjjte  may, 
by  an  order,  confi-r  ujiou  liini  authority  to  lease  jiuy  or  all 
of  tbu  real  property,  for  a  terra  not  exceeding  one  year  ;  or 
to  do  any  other  act  with  respect  thereto,  except  to  sell  it, 
■which  ia,  in  the  surrogiitc's  opinion,  necessary  for  the  exe- 
cution of  the.  will,  or  the  pnsen'alion  or  benefit  of  the  real 
property.  For  either  of  these  ptirjwses,  he  may  maintain 
or  defend  any  action  or  special  proceeding. 

§  SB76.  A  temporary  ndministrator,  appointed  upon  the 
estate  of  an  absentee,  has  ail  the  powers  and  anthorily 
enumcmted  in  the  la.st  aeelion,  willi  respect  to  the  real 
property  of  the  absentee.  His  acta,  done  in  pursuance  of 
thiit  authority,  bind  ttie  absentee,  if  he  is  livinjr,  or  his  heir 
or  devisee,  if  he  i»  dead,  ia  the  same  manner  us  the  acts  of 
an  executor  or  administrator  bind  his  aiiccessor. 

§  2677.  Upon  proof,  satisfactory  to  the  surrogate,  that 
the  wife  or  any  infant  child  of  an  absentee,  upon  who.'e 
eatate  a  temywriiry  afimluistrator  has  hwji  appoiute<l.  is  in 
such  cireimislances,  as  to  recivfire  provision  to  be  marlc  out 
of  the  estate  for  his  or  her  -—'"t^nnnce,  clothing,  or 
education,  the  surrogate  lOftj  dcr,  directing  the 

temporary  admiuisitrator  to  o  riviointi  theref':>r. 
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as  tlie  suiTogate  defuus  proper,  out  of  tiny  personal  property 
in  hU  tmnds.^  uot  needed  for  ihe  jwjment  of  debts. 

^  2678.  [Ain'd  lS<S3.]  A  temporary  administrator,  nj>- 
poiated  as  prewribed  in  thi«  articlis,  must,  within  ten  days 
after  any  money  belonging'  to  the  estate  cornea  into  bis 
liaads,  deposit  it  as  presci'itKid  in  thia  section.  Where  he 
wus  appointed  by  the  surrogate's  court  of  any  coimty  except 
New  York,  it  must  be  deposited  with  a  person,  with  n  batik, 
or  in  a  domesdc  incorporated  trust  company,  designated  by 
the  BUiTogate  ;  but  a  natural  pei-son  so  designated  as  de- , 
poeitory  must  first  file  in  the  Bitrrogiite'a  office  a  bond  to  the  \ 
Biirrogate  in  a  ]ienalty  fixed  by  him,  executed  by  the  de- 
pository and  two  sureties,  and  couditiuned  to  render  a 
faithful  account  and  pay  over  all  mniiey  received  by  him 
upon  lliB  direction  of  any  court  of  competent  jjurisdiction. 
Where  the  temporary  administrator  waa  appomied  by  the 
Burro^ite  of  the  county  of  Kew  Yorli,  the  money  must  be 
deposited  in  a  domestic  Incorporated  trust  company,  having 
its  principal  office  or  ]i!ace  of  business  in  tlio  city  of  Kew 
York,  and  either  specially  approved  by  tlie  surrogate  or 
designated  in  the  general  rules  of  practice  as  a  depositor)' 
of  funds  paid  into  court, 

J  8679.  If  a  temporary  administrator  neglects  to  make 
eposit,  as  prcscritx^d  in  the  last  section,  within  the  time 
therein  11  nuted,  the  surrogato  must,  upon  the  application 
of  a  creditor  or  person  interested  in  tlie  estate,  accompanied 
with  satisfactory  proof  of  tlie  neglect,  make  an  order. 
directing  him  to  do  so  forthwith,  or  to  show  cause  why  a 
warrant  of  attachment  aboiild  nut  issue  iigalnst  him.  la 
the  Com  ty  of  New  York,  the  order  must  be  mn<le  return- 
able three  daya  after  issuing  it ;  and  it  must  be  served  upon 
the  temponifyadniinisiralor,  at  least  two  days  before  the 
return  dajc  thereof,  either  personallv  or  by  leaving  a  copy 
thereof  within  tlie  State,  at  his  dwelling  place,  or  his  office 
for  the  regular  transaction  of  business  in  person  ;  or,  if  it 
cannot  be  served  in  either  of  tliosc  metliods,  by  8er\-ing  it 
in  such  other  laanoer,  as  the  surrognte  directs.  In  any 
other  county,  it  must  be  made  returnable  within  a  reason- 
able time,  not  exceeding  fifteen  days  after  issuing  it  ;  and 
it  must  lie  served,  in  like  manner,  at  least  ten  days  before 
the  return  day  thereof. 

§  2680.  Money  deposited  by  a  temporary  administrator, 
as  prescribed  in  this  article,  cannot !«  \vithdiawn,  except 
upon  the  order  of  tlie  surrogate,  a  certilled  copy  of  which 
must  be  presented  to  the  depository.  Such  an  frder  may 
be  made  upun  two  days'  notice  of  "the  application  therefor, 
given  to  all  the  ]>Brtius  to  the  special  proceeding,  in  which 
the  tenipornry  administrator  was  appointed,  who  appeared 
therein  ;  but  not  otherwise.      . 

§  S681.  A  notice  required  to  be  given,  as  preacribed  in 
this  article,  to  a  party  other  than  the  temporary  adratnis- 
trator,  must  be  served  ui>uii  Uie  attorney  of  the  jMUty  to 
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(rbom  notice  is  to  be  given ;  or,  if  he  bus  not  appeared  by 
m  attorney,  upon  the  parly,  in  like  maniitT  as  a  notice  may 
l>e  served  upon  an  attorney  in  a  civil  action,  brought  in  the 
luprenie  court.  But  vbcre  (he  attornij  or  party  to  be 
Served  does  not  reside  in  the  surrogate's  county  :  or  where 
Jie  attorney  for  a  party  hsis  died,  and  no  other  apjteanince 
for  that  puity  has  been  filed  in  the  surrogate's  office;  thq 
nirrogate  may,  by  order,  dispense  ■with  notice  to  that 
>arty  ;  ormay  require  notice  to  bo  givea  to  Iiiin,  in  any 
banner  wliich  he  tkiuka  proper. 

"§  S68S.  Section  two  tliousand  five  hundred  and  niuety- 
:bree  of  this  act  does  not  affect  imy  proceeding  in  favor  of 
>r  against  an  executor,  or  an  administrator  in  chief,  where 
%  teuiporarj'  admiiiialralor  of  the  same  estatt!  Las  been  ap- 
pointed, except  as  otlierwise  prescribed  in  section  two 
thoiisand  six  buntired  and  ncvcnty-thrce  and  section  two 
thousand  aix  hundred  and  seveQiyfour  of  this  act. 

g  2863.  Each  provision  of  this  chapter,  imposing  a  zDem. sos;^ 
duty  or  liahiltty  upon  a  temporary  admiDistrator,  appointed 
upon  the  est-ate  of  a  decedent,  or  his  sureties  ;  or  conferring 
upon  the  surrogate  power  or  authority  with  respect  to  sueh 
a  temporary  administrator,  or  his  sureties ;  applies  to  a 
collector  or  special  administrator,  appointed  before  this 
chapter  takes  elTect,  and  bis  sureties  ;  except  so  far  as  it  is 
repugnant  to  the  provisions  of  law  io  force,  when  the  col- 
lector or  special  administrator  was  nppointetl,  or  to  the 
letters  issued  to  him. 

AETICLE  SIXTH. 

Hevocation  of  Letters  Tebtamentaby  amd  Letters 
OP  Administisation. 

$  a689.  AppIiCBtion  by  execulttf, 

etc.,  for  revocation  of 

letl«r». 
2690.  ProcredliiKs  Ihcreupon. 
aoai.  Id  what  castn  letters  may 

'be  revoked  without  a 

citAtlnn. 
2692.  Rumainliig  cxccntorH  may 

act,  wlii^re  Ictteris  i>f  uao 

rPTokcd. 
9003.  In  other  ctuien,  euccoseor 

to  be  appaiutcd. 

g  S684.  Where,  after  letters  of  administration,  on  the 
ground  of  intestacy,  have  lieen  granted,  a  will  is  adttiitted 
to  probate,  and  letters  are  issued  thereupon  ;  rr  where, 
after  letters  liave  been  issued  upon  a  will,  tbr  probate 
thereof  is  revoked,  or  a  subsecjuent  will  is  admitted  to 
probate,  and  letters  are  issued  tliercupon ;  the  decree, 
glinting  or  revoking  probate,  must  revoke  the  former 
letters, 

§  868B,  In  either  of  the  following  cases,  a  creditor,  or  s 
person  iuterested  in  tlje  estate  of  u  dece(ieut,  niiiy  present,  8 
±p  the  surrogate's  court,  from  whietj  letters  were  issued  lo 
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S  SSH4.  Revocation  nfle(ter«.npon 
proof  of  will,  or  revoca- 
tion of  piohatf ,  etc. 
Revocation  of  letter**  for 
diMiialiflnation,      mis- 
conduct, etc. 
Petition;    citation  there- 
upon. 
8687.  Hearing ;  decre* , 
S6S6.  Decree  not  to  affect  teats- 
mentAry  triulH. 
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an  executor  or  adminwtmtor.  a  written  petilion,  dulyviH 
fied,  praying  for  a  decree  revoking  those  letters  ,-  ami  Hiv 
the  execiiloror  adminisirator  may  be  citrd  to  show  cause, 
why  li  decree  sliould  uot  be  mado  accordingly  : 

1.  Where  the  executor  or  ndrainisirator  was,  when  U 
ters  were  issued  to  liiiu,  or  has  sim-e  ll>ecomc,  incompcUin 
or  disqunlifled  by  law  to  act  h.s  such;  and  tlie  groundi?  u 
tlie  i>l»|ecii«n  did  not  exist,  or  the  objection  was  not  laket 
by  the  peiitioiicr,  or  a  persfin  whom  he  represents,  upoo 
the  hearing  of  the  application  for  letters. 

2.  Where,  by  reason  of  hia  having  wasted  or  improperij 
applied  the  money  or  other  assets  in  hia  liands,  or  invcsteJi 
money  in  securities  unauthorized  by  law,  or  othcrwi* 
imp^o^ndelltly  managed  or  injured  the  property  commilt«^ 
to  his  charge ;  or  by  reason  of  oilier  niisconducl  in  tlic 
cxec.ution  of  his  ottice,  or  dishonesty,  drunkenness,  im- 
providence, or  want  of  understanding  ;  heia  unfit  for  the  dw 
execution  of  his  office, 

8,  Where  he  has  wilfully  rc'fuscd,  nr,  without  go<id  vanm. 
neglected,  to  obey  any  lawful  direction  of  the  surroKiiU'. 
contained  in  a  decree  or  order;  or  any  provision  of  uvr, 
relating  to  the  discliarge  of  his  duty. 
tam.  89*.  4.  Where  the  grant  of  his  letters  was  obtained  by  a  fal* 
suggestion  of  a  material  fact. 

5.  In  the  case  of  an  executor,  where  his  circuinstanec 
arc  sncii,  thai  they  do  not  aCfonl  iide(|imte  security  to  llit 
credilors  or  persons  interested,  for  tlu-  <luo  udininistrHliou 
of  tlie  e.itate. 

.  S.  In  the  case  of  an  executor,  where  he  has  removed  (ff 
ia  about  1o  remove  from  the  State,  aiid  the  cas«>  is  uot  onf, 
where  a  non-reaiderit  executor  would  be  entitled  to  letters 
■without  giving  a  bond. 

7,  In  tlic  ciiHc  of  an  executor,  where,  by  the  terms  of  the 
will,  bis  otlice  wan  to  ceaaa  upon  a  contingency,  which  bat 
happened. 

8.  In  the  ca*e  of  a  temporary  administrator,  appoiolid 
u^wn  Ihe  cstale  of  an  uh.setilec,  wiiere  it  is  shown  tliat  llie 
absentee  has  returned  ;  or  that  he  is  living,  mid  capable  nt 
returning  and  resuming  the  iiianagermrii  i»f  bis  aiTair^  ;  or 
that  an  executor,  or  an  ailmiiiifiinitMr  in  chief  ha.4  beeu 
appointed  upon  his  estate  ;  or  that  a  committee  of  his 
pro{>erty  has  been  appointed  by  a  competent  court  of  the 

yute. 

am.  CM.  §  268fl.  A  petition,  presented  as  prescribed  in  the  hut 
section,  must  sot  fortli  the  facia  and  circumstances,  showing 
that  the  cose  is  one  of  those  therein  specilied.  L'pon  proof, 
by  aflidavit  or  oral  testimony,  iMitisfactory  to  the  surrogate, 
01  t!ie  truth  of  the  ailpgnlioiia  foiii.iiiicd  in  the  petition,  a 
citation  must  be  issued  according  to  the  prayer  tlicre<jf; 
except  that,  where  (he  case  is  withm  subdivision  fifth  of  the 
last  section,  and  ihe  executor  has  given  a  Iwud,  u«prescrit>ed 
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In  article  first  <if  this  ti(k,  the  surrotiatp  iiuiy,  in  his  diu- 
crt'tioii,  enlertain  or  clccliue  to  enlerUiin  the  application. 

§  8687.  Upon  the  return  of  a  citation,  issued  as  pre- 
gcrilx'd  in  the  last  Bf^ciion,  if  tlio  objections,  or  any  of  lUein, 
ate  estabiisliej  to  the  surrogatc'a  suiisfufiion,  lie  must  make 
a  decTm,  revoking  the  letters  isauud  to  tiie  p-erson  com- 
plaini'il  of.  But  the  siirrogutc  inay,  in  Lis  disrrction,  dit*- 
utiss  the  prori'C'dings,  upon  such"  terms,  us  to  c-ostB,  as 
jusiico  requirwi,  riuI  may  allow  the  k-tters  to  remain  unre- 
voked, in  either  of  the  following  cases  : 

1.  Wlit're  t lie  case  is  within  sufKlivision  third  of  the  last 
section  but  one.  if  the  direction  of  the  8urrti;ra.te  or  the 
provision  of  hwv  is  obeyed,  and  suitable  amends  made  to 
each  person  injured  hy  the  neglect  or  rcfiifml  to  oiicy  it. 

2.  Where  the  v.as-e  is  within  »ulHliviHi»u  fourth  "of  that 
section,  if  tlie  person  cite<l  is  entiiled  to  letters,  notwith- 
8tandin>r  tlie  false  sugigestion. 

8.  Wtiere  the  case  is  within  subdivision  fiflli  of  that 
section,  if  the  executor  gives,  witliin  a  reasonabfe  time, 
not  exc'cpditip  five  days,  a  bond,  a»  prescribed  in  article 
first  of  this  title. 

§  2688.  Wliere  an  executor  or  administrator  !a  also  a 
tcstaiueulary  trustee,  a  decree  revoking  Lis  lettera  does  not 
affect  his  power  or  atilliority  us  teatamentary  trustee,  exctspt 
in  the  case  specially  prescribed  for  that  purpose,  iu  title 
sixtli  of  Ibis  clinpter. 

§  2689.  An  executor  or  administrator  may,  at  any  time, 
prcseat  to  the  surrogate's  court  a  written  petition,  didy  veri- 
tied,  prajing  tlutt  bis  aecoimt  may  bo  judicially  settled ; 
that  a  decree  may  thereupon  be  made,  revoking  his  letters, 
nnd  dischar^'infiiiim  accordingly ;  and  that  the  same  per- 
sons may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made,  who  must  be  cited  ttpon  a  petition  for  a  judi- 
cial Bcttlt.Mnent  of  his  account,  as  prescribed  in  article  second 
of  title  fourth  of  this  chapter.  The  petition  must  set  forth 
Ihp  facts  upon  which  tlie  applicition  is  founded;  and  it 
must,  in  all  other  respects,  coafomi  to  a  petition  praying 
for  a  juiliciiil  settlement  of  the  account  or  an  executor  or 
administrator.  The  surropnle  niiij',  in  his  discretion,  en- 
tertain or  decline  to  enterlula  the  application. 

§  S690.  If  the  surrogaie  entertains  an  application,  made 
as  prescribed  iu  the  last  section,  the  proceedings  thereupon 
must  be,  in  all  Tcsp<!ct8,  tlic  Sruae,  ns  upon  a  petition  for  a 
judicial  rcttlemeiit  of  the  petitioner's  account ;  except  [.hid. 
upon  the  hcnrin;;,  the  surro^to  must  first  deteriniue, 
whether  sufficient  reasojs  esiat  for  granting  the  prayer  of 
tbe  petition.  If  he  delermincn  that  they  exist,  lie'  must 
make  an  order  accordingly,  and  allowing  the  petitioner  to 
account,  for  tho  purpose  of  being  discliarfred.  Upon  his 
?u]ly  accouiitin^;,  and  pajnng  over  all  money  which  is  found 
to  he  due  from  him  to  the  cstalfl,  and  delivering  over  all 
bcoks,  juipcTs,  and  other  property  of  the  estate  in  his  hands, 
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either  into  the  surrosatA^'s  court,  or  in  such  a  manner  u  I 
surrugute  directs,  a  decree  amy  be  mude,  revoking  thcpeti- 
tioner's  letters,  and  discharging  him  accordingly. 

tj  8091.  Ill  either  of  the  following  cases,  the  surrogate 
must  make  a  decree,  revoking  letters  testamentary  or  letien 
of  ttdniiuist  ration,  issued  from  his  court,  without  &  petition 
or  the  ii^iiiug  of  a  citation  : 

1.  Where  the  jjerson,  to  whom  the  letters  were  Issued,  is 
not  a  resident  of  the  Etate,  or  is  absent  therefrom;  wi<l. 
upon  being  duly  cited  to  accoimt,  neglects  to  appear  upon 
the  return  of  the  citation,  without  showing  a  satisfactoij 
excuse  therefor  ;  and  the  surrogiite  has  not  suJficient  reaaoo 
to  believe  that  sucii  an  excuse  can  lie  made. 

2.  Where  a  citation,  issued  to  such  a  person,"  in  a  can 
prescribed  by  law,  cannot  be  [lersonally  served  upon  him, 
by  reawm  ol  his  having  absconded  or  concealed  himself. 

8.  Where,  by  reason  of  Lis  drfault  in  returning  an  in- 
ventory, such  a  person  has  rcnmined,.  for  thirty  days,  com- 
mitted to  jail,  unde'-  the  tiurrogate's  order,  griiute<l  in  pro- 
ceedings taken  aa  prescribed  in  section  two  thousand  seveo 
hundred  and  fifteen  of  this  act. 

4.  In  the  ca'se  of  a  tcmporarv  administrator,  where  an 
order  has  hern  mude  and  Bervea,  us  prescribed  in  eection^ 
two  Ihousaod  six  hundred  and  Bevenly-nine  of  thiaac 
directing  him  to  deposit  iiujuey,  or  sliow  cause  why  a  wa 
rant  of  tittaehment  should  not  i>i8ue  against  him  ;  and  i 
warrant  of  atluchnient,  issued  thereupon,  has  been  ret 
not  served  upon  him, 

5;  2602.  Where  one  of  two  or  more  executors  or  adminH 
iatrsitors  dies,  or  becomes  a  lunatic,  or  is  convicted  of  anl 
infamous  oflcnrc,  or  becomes  otherwise  incapable  of  dis-f 
charging  the  trust  repoHcd  in  him;  or  where  letters  ara 
revolicrt  with  respect  to  one  of  them,  a  successor  to  the  pcr- 
Bon,  whose  letters  are  revoked,  ahull  not  be  appointed,  ex- 
cept where  such  an  appointment  is  necessary,  in  order  to 
comply  with  (he  express  terms  of  a  will ;  but  the  others 
may  proceed  and  comidete  the  ad mini.st ration  of  the  estate, 
pursuant  to  t!ic  letters,  and  may  continue  any  action  or 
special  proceeding,  brought  by  or  against  alL 

g  2693.  [A  m'd  1880]  When  all  the  executors  or  nil  the 
administrntors,  to  whom  letters  have  been  issued,  die  or  be- 
come incapable,  as  prescribed  in  w^'tion  two  thousand  six 
hundred  and  ninety-two,  or  the  letters  are  revoked  as  to  allof 
them,  the  surrogate  must  grant  letters  of  admiuislration  to 
one  or  more  persona  as  their  successors,  in  like  manner  as 
if  the  furiner  letters  had  not  been  iesuetl ;  and  the  i>roceed- 
ings  to  procure  the  grant  of  such  letters  are  the  same,  and  ] 
the  same  security  shall  be  required,  as  in  a  case  of  intes- 
tiicy,  except  that  the  surrogate  may,  in  his  ctiscretion,  in 
case  where  the  estate  has  been  partially  ndminislcrcd  upon 
by  tlie  former  representative  or  representatives,  fix  as  the 
penalty  of  the  houd  to  be  given  by  such  successor  or  sue* 
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3rs,  a  sum  uot  less  tliun  twire  the  vsilue  of  the  assets  of 
I  estate  remuiniug  imacimiiiislcrt'd. 

ARTICLE  SEVENTH. 

FOHEIQN  WttM  ;   ANCtLULEY  LETTKRS. 


I 


S6!U.  Tp»lamcntjirycliiTK)fitlona; 

what  luw  govern;*. 
2605.  AnciLlary  letHiPB  upon  for- 

tigu  protMlti. 
S660.  Id.;  upon  foreign  grant  of 

admTpistration. 
0897.  To  whom  aiioillary  letters 

grtuiHiii. 
fiOM.  Peiilion ;  citation. 
S  99.  Hi-arln^ ;  upcurlty. 
8700.  FcrtjociH  acting  uudcr  an. 


clllarj-  letters  miwit  tranB- 

mil  a)»>L-la. 
2  SnW.  Id.;   m1i5ii    they  may  bo 

dlrt'ctL'd   to    (jay,   etc., 

V,  itliont  traiiHnitsslon. 
2702.  Id.  ;   general  powers  and 

dntfm. 
i!703.  lici'uidini;  wIUb  proved  lu 

other  Ftute*.  etc. 
27(M.  Papore  r«-orded,etc.;  how 

autbeiiticBLtd. 


§  S604.  The  viilitlity  and  effcft  of  &  testamentary  cJis- 

sltion  of  rwil  property,  aitualcd  within  tlie  Stall',  or  of  an 

Itert^t  in  rt'iU  property  so  situtitwl,  which  vimhl  destenil 

^Ifae  heir  of  an  intestate,  und  the  msmner  in  which  aut^h 

ty  or  Buch  tin  iuterest  descuiidB,  w  here  it  is  not  dis- 

ed  of  by  ivil),  are  rugulutod  by  the  laws  of  llie  Sinte, 

ithout  regard  to  Ibc  rivsidenee  of  the  decedents      Ex<;cp1; 

Rhere  spetial  pnivijiion  is  othenvise  made  by  law,  the 

ilidity  and  ellrct  of  a  teslamrntiiry  di.sposition  of  any 

ther  property  Bimiittd  wirhia  thoBiatc,  and  Uie  ownershij) 

^nd  disposition  of  siicli  proptTty,  where  it  is  not  tlispost'ti 

'  by  will,  are  regulated  by  the  laws  of  the  State  or  country, 

'  which  the  decedent  woa  a  resident,  at  the  time  of  hia 

Bth. 

§  £695,  [Am'd  1888.]  Where  a  will  of  personal  propt?r(y 
nade  by  a  person  who  redded  without  this  Stale  iilthetitiiR 
^f  the  cxcciitioii  tlicrei'f  or  at  the  lime  of  his  death,  has 
pen  adiiiided  to  probate  within  the  foreign  country,  or 
itliin  the  State  or  the  Territory  of  the  United  States.wliere 
1  was  exeruted,  or  where  the  testator  resided  at  the  time  of 
is  death,  the  surrogate's  court  having  juri!<dictioti  of  the 
*  ite,  must,  upon  an  apph'cation  made  m  pieseribed  in  tld.'j 
icle.  aecompanted  by  a  copy  of  the  will,  and  of  the  for- 
eign letlers.  if  any  have  been  issued,  authenticated  as 
prescribed  in  this  article,  record  the  will  and  the  foreign 
letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ant'illttry  letters  of  adininJBtralion  with  the  will  annexed, 
as  the  case  requires. 

§  8696.  {Awd  1881,  1888.]  Upon  application  by  the 
party  entiiled  aa  heicinafter  provided,  or  bj-  hi«  didy 
auth'^nV.cd  attorney-in-fact  made  as  prL-scribed  lu  this  arti- 
cle, to  a  surroiTHte'a  court  having  jurisdiction  of  tiie  estate, 
and  upon  the  pre.^^cntation  of  a  ciii>y,  autheutieated  a.s  pre- 
scribed in  this  article,  of  lelterR  of  udniinistrntion  upon  the 
estate  of  a  decedent  who  rei^idcd  at  the  time  of  hi.s  death 
without  Ihis  State  but  within  the  Tuiied  States,  granted 
jrithin  the  State  or  Territory  where  the  decedent  Boresideti, 
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Ml  DTcacrflMd  to  Ifte 

£  Wbne  ■»*  ayfHraAm,  Car  tetten  of 
oyoa  fbt  eNMe.  ha»  bem  BMie  lijr  ■  idBtivc  of  tte  4 
wlw  ii  kfaBj  eoonemrt  to  act,  to  ft 
IM*  6tMe.  harng  jimadietioa  to  gnat  Ibe  I 
b(«e  been  gmtcd  acconiia^ly.  or  tlie  ^tpticatkm  ha»  nel 
been  fiaaDy  dS^HMd  of 

fiM99,  [Jm'4  1861.1  WboetbeiriD^wcianjappaiaU 
one  or  laore  penoo*  as  toe  exeeoiora  tbenof.  with 
to  penwwl  propertv'  ntaoted  witfain  tbc  State,  the  i 
letteia  ItHaiafiimj  mart  be  directed  to  the 
Miated,  or  to  tboee  who  ace  competent  to  act  and 
If  «B  ai»  iacompeleiit,  or  faQ  to  quaUff ,  or  in  a  case  what ' 
■adk  aa  appoimoKBt  is  not  made,  andUarj  letters  ta& 
mMitarr.  or  sndllarr  letters  of  admuustratian,  issoed  u 
prescribed  in  this  ajticte,  most  be  dirmned  to  tbe  persoa  , 
named  in  tbe  foreign  letters  or  to  the  peison  otherwise  < 
titled  to  tlie  powemon  of  tbe  pcrsoual  property  of  the  i 
cedent,  nntesi  another  person  applies  therefor,  and 
with  hia  fn-tiiioD,  an  insinirnent,  executed  bir  the  foreign 
vxfrc.Htor  or  a<lmiiii.stiator,  or  person  otht-Twise  entitled  a) 
txUitcHuid  ;  or,  if  there  are  two  or  more,  bj  all  who  have 
ijuallHed  and  are  acting  ;  and  also  acknowledged  or  proved 
il  c«rtififd  in  like  manner  as  a  deed  to  be  recorded  in  the 
iinty,  aiithnriziiig  thii  petitioner  to  receive  such  ancillary 
letliTH,  in  which  c^ise  Ihe  Burrogate  mub-t,  if  the  petitioner  w 
a  ill  and  coinix-tent  person,  issue  such  letters  directed  to 
him.  Where  two  or  more  peisona  arc  nanif d  in  the  foreign 
li'ttere,  or  in  an  instrumeut  executed  aa  prescribed  in  this 
Hcclion,  the  an<illiiry  letters  may  be  directed  to  eitherof 
any  of  ihcm,  without  naming  the  others,  if  the  others  fnilJ 
fiiinlify,  or  if,  forgeiml  cmiHC  shown  to  the  surrogate's^ 
Mufiujtion,  liiu  tiff  rte  so  directs. 

5^  2698.^  Anapplicafioii  for  ancillary  letters  testament 
or  nnciltitry  IciU'rs  of  lultniiiiptralion,  us  prescriiied  in  tlui 
artfiiio,  nuiht  bo  niiidy  by  {mtitioti.  ]S\nn\  the  presentation 
thiircuf.  the  siirrogjitu  must  ajiiertain,  to  hia  sjit.i.sfuclion, 
wliother  iiri  V  cndilorH,  or  persons  eluiraing  to  be  creditors, 
of  Lht!  doccneiit  reside  within  the  State  ;  and  if  so,  the  name 
and  rcHidence  of  euch  creditor,  or  person  claiming  to  be  a 
creditor,  uo  fur  iis  the  t^ame  can  be  uscertaiued.    Be  must 
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thereupon  issue  a  citntion,  dircL-ted  to  each  person  whose 
njane  and  residence  have  betn  so  ascertained  ;  and  also  di- 
rected generally  to  all  creditors,  or  persons  claiming  to  be 
creditors,  of  the  decedent,'  Any  such  person,  iillhongh  not 
cited  by  bJH  name,  may  iippear  nnd  contest  ttie  B.p|)lication, 
and  thiia  make  himsell  u  parly  to  the  spccijil  proceeding. 

§  2699.  lipon  the  return  of  tlie  citntion.  tbe  Burrogatc 
must  ascertain,  as  iiejirly  a»  he  can  do  so,  the  amount  of 
debts  due,  or  claimed  to  be  duo  fr(im  the  decEdent  to  re- 
Bidents  of  the  Stale.  Before  ancillary  letlera  are  issued,  the 
person,  to  whom  ihcy  are  awarded,  must  qualify,  as  pre- 
Bcribed  in  article  fourth  of  this  title,  for  the  qualiticHtion 
of  an  administrator  upon  the  estate  of  an  intcHiate  ;  except 
that  the  penally  of  the  bond  may.  in  the  discretion  of  the 
surrogaic.  be  in  such  a  sum,  not  cxt<-cding  twice  the  amount 
■which  appeiu-s  to  be  due  from  llie  decedent  to  residents  of 
the  State,  as  will,  in  the  surrogate's  opininn,  effectuully 
gecure  the  paymcjit  of  iliose  debts  ;  or  the  sums  which  the 
resident  creditors  will  be  eutitlefl  to  receive,  from  the  per- 
BoOs  to  whom  the  letters  are  issued,  upon  an  accounting 
and  distribution,  eiiher  within  the  State,  or  within  the  ju- 
risdiction where  the  principal  letters  were  uwued. 

§  2700.  The  person  to  whom  uncillary  letters  are  issued, 
as  prescribed  in  this  article,  must,  unlejss  otherwise  directed 
in  the  decree  awarding  the  letters  ;  or  in  a  decree  niado 
upon  lui  accoituliug  ;  or  by  an  order  of  the  surrogrite,  made 
during  the  admin istralion  of  the  estate  ;  or  by  (he  jiidgnient 
or  order  of  a  court  of  record,  in  an  action  to  whicli  that 
person  is  a  purty  ;  tiausnut  ilie  money  and  other  pcriwnal 
property  of  tlie  decedent,  roceivetl  by  liim  nfter  the  letters 
are  issued,  or  then  in  his  bunds  in  nnoilicr  capacily,  to  the 
Htnte,  territory,  or  country,  where  lhepriiicl|>al  letter?  were 
granlod,  to  be  disposed  of  pursuant  lo  the  laws  thereof. 
Money  or  oilier  property,  so  transmitted  by  him,  at  any 
time  before  he  in  so  directed  to  retain  it,  must  be  allowed 
to  him  upon  an  accounting. 

§  2701.  TJie  surroKate's  court,  or  any  court  of  the 
State,  which  has  jurisdiction  of  an  action  to  procure  an  ac- 
counting, or  a  jucigincnt  construing  the  will,  may.  in  a 
proper  case,  by  its  juilgmenl  or  decree,  direct  a  person,  to 
■whom  ancillary  letters  are  issut^  as  prescribed  in  this  ar- 
ticle, to  pay,  out  of  the  money  or  Ihc  avails  of  the  properly, 
received bj  him  imdcr  the  ancillary  tetters,  and  wiih  which 
he  is  charf^cable  u|)on  his  nicountiug,  the  debts  of  the  de- 
cedent, due  to  creditors  re.'^iding  within  the  Stale  ;  or,  if 
the  amount  of  all  tlie  dcceilent'sdybls,  lien;  and  elsewhere, 
exceeds  the  amount  of  all  the  decedent's  personal  properly 
applicable  thereto,  to  pay  such  a  sum  to  each  creditor,  re- 
aiding  -within  the  State,  as  equals  that  creilitor'a  share  of 
all  the  distributable  assets,  or  to  dislributc  the  same  among 
legatees  or  next  of  kin,  or  otherwise  dispose  of  Ibeeame, 
as  justice  requires. 
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ja^  or  plHiilj'  to  be  iafcned 


IfTOS.  rjj^tf  1898.]  yfimm  fgrf 

aobjcct  t0  s  power  of  iMjywiiinii.  tnr  • ' 
is  eoabnaitT  wUkdMlavBof  lUtBUD 
«w,atihelnK  ^  kii  dai]k.a  raaden 
tlte  Tailed  Staler  and  audi  will  haa 
protete  vhliia  O*  Slate  or  Tcrritofj  vli 
•o  raided,  and  ii  ffled  or  nootded  in  the 
praofiMd  bj  tlM  k  w  of  fliat  BUle  or  T< 
aoch  irin  or  of  the  record  Ikmol  aad  of 
the  Tceord  dxreof .  or,  if  the  proofs  aze  not 
ooided  in  each  office,  of  mr  ttatMneet,  oa  fllel 
Id  aach  office,  of  the  Eubsuuice  of  tiie  pniofs.  ai 
as  preacribed  in  this  article,  or  if  no  proofs 
ment  of  the  sulKiaoce  of  the  proofs  be  on  f ' 
in  aocb  office,  a  copy  of  snch  \rC1,  or  of  the 
aolhenticKted  as  prescribed  in  tbia  article,  a 
moettUktte  ibat  no  proofs  or  BUtcment  of 
of  pcDob  of  such  trm,  are  or  is  on  d)e.  or 
ofUcc,  made  and  likewise  authenticated  as  preseril 
article,  may  be  reccirded  in  the  office  of  the  si 
any  county  of  this  state  where  such  real  property 
and  such  recrd,  in  the  office  of  siich  surrogate, 
eniplifled  copy  thereof,  s^hnll  he  presumptiTe  evidraice' 
will,  and  of  the  execiitiun  tlu-reof,  in  any  action  ors 
proceeding  relating  to  such  real  propert  j. 

8  8704.  [Am'dl^^l  To  entitle  a  copy  of  a 
milled  to  prfibate,  or  of  kitcrs  t^stamentai^-  or  of 
administratioa,  pmntedinany  oihex  Btiite  or  in  ai 
ritory  of  the  tluited  PtiUes,  and  of  the  proofs  or 
Btatcnient  of  tho8ul)stnnce  of  the  pnxifa  of  any  sncW 
OTof  the  record  of  any  such  y^ill.  lettt-n*.  proofp,  or 
ment,  to  be  rwordcd  or  used  in  this  state  aa  provit 
this  article,  mich  copy  miiRl  be  authenticate<l  by  the  ( 
the  court  or  officer  by  which  or  whcm  such  Vill  w 
mitted  toproI)ate,  or  such  letters  were  granted,  or  I 
the  custody  of  the  same  or  of  the  record  there<if,  at 
signature  of  a  judge  of  such  court,  or  the  eignntiire  o 
officer  and  of  the  clerk  of  such  court  or  offlrer,  if  an^ 
must  be  further  authenticated  by  a  certificate  nnd 
grrut  or  priucifml  seal  of  such  Btate  or  TrTritory,  at 
signature  of  the  offlcer  who  luis  the  custo<ly  of 
seal,  to  thi;  effect  that  the  court  or  officer  by  wh 
irliom  8ucb  will  wa«  admitted  to  probate  or  »uoh '. 
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,  •were  granted,  was  duly  autliorized  by  the  laws  of  sucli 
Slate  or  Territory  to  adtiiit  sutli  will  to  probata,  or  to  grant 
such  letters  ;  that  the  will,  or  lettf  rs,  or  records,  the  accom- 
panying copy  of  whieh  is  fto  authenticated,  is  or  are  kept 
pursuant  to  those  laws,  by  such  court  or  bjf  ihe  offlciT  who 
autbenlieatcd  such  copy;  Ihut  the  seal  of  such  court  or 
officer  affixed  to  such  copy  is  ^euuiiie,  aud  tiiat  the  oillcer 
making  such  certiticate  uurter  Hiich  seal  of  such  State  or 
Territory  verily  believes  that  each  of  (he  sigtinturcs  attest- 
ing such  copy  IS  genuine ;  and  to  entitle  any  certificate  coa- 

*  ceming  proofs  accnmpauyiug  the  copy  of  Ihe  will  or  of  the 

'  record  BO  auihenticateil,  to  he  recorded  or  used  in  this 
Btale,  as  provided  in  this  article,  such  certificate  must  b« 
under  the  seal  of  the  court  or  ofHcer  hy  which  or  whom 

'  such  will  was  admitted  to  probtite,  or  having  the  custody 
of  such  will  orrcoord,  and  llie  oigiiature  of  a  judge  or  Ube 

'  clerk  of  such  court,  or  the  Bignature  of  such  officer  authen- 
ticated by  a  certificate  under  such  great  or  principal  soa]  of 
such  Slnte  or  Territory,  and  the  sipnalure  of  the  officer 
liaving  the  cuslody  thereof,  to  the  effect  that  the  seal  of 
tlie  court  or  oflicer  atfixcd  to  euch  certificate  coDcernitig 
proofs  is  penuine,  and  that  such  officer  making  such  certi- 
ficate under  such  acal  of  such  State  or  Terntory,  verily 
■believes  that  tlie  signature  to  such  certificate  concerning 
proofs  is  gpuuiiic. 

§  8706.  [Refkai^ed.] 

TITLE  IV. 

Proeetdings   by   or   against    an     extarlor  or   administraior, 
lowliing  ihe  adminifiirat'ton  and  settlemenl  of  ihe  estate. 

Article  1.  Aid,  supervision,  and  control,  of  an  executor  or 
administrator. 
2.  Accounting;  and  aettlenient  of  the  estate. 

ARTICLE  FIRST. 

'AxD,     SCPffllVMlON,     AND      COHTBOL      OP      A!!      EsEODTOB      OB 

Abministratob, 

I  3706.  LiabUltr    of  p«rfiani    nn- 

nitbQri7.ed    to    act    aa 

execatora    or  admlDiS' 

trators. 
a7(W.  ProoeedlDgB    to  di^ooTar 

property   wlthlield. 
2706.  Order;  service  of  cit&ttoD 

and  order;  offlcera  wLo 

tnsjr  act  In    surrogate'a 

a3»eace. 
370S.  Sx&mlnatloa  and  decree. 
3710.  Security   to   prevent    de- 
cree;  warrant  to    aeizo 

property. 
't    8711.  lBTBntor7:Bppr<ilBcra;  ap- 

polDtmeut  of  and  ap- 

pnlHl. 


a7ia.  Aaseta;       wliat      to      be 

deemed. 
2713.  Id.;  eiempttou  tor  widow 

and  cbltdren. 
3714.  Inventory;  contenta  of. 
371(1.  Id.;  retnrn  of. 
271fi.  Id.;  howcompelled. 

2717.  Sale  of  peraooal  property 

to  pay  dobta  and  lega- 
ctea. 

2718.  Aacertatnment    of   debt*. 

2719.  Paymentof  debt*. 

2720.  Apportionment  of   rentii, 

annnitlea     and      dl^ 
dendB, 
3721.  Payuient  of  legkClM, 


§  2706-  [Am'd  1886,  IHHS.]  Every  person 
possessed  of  property  of  a  testator  or  intestate,  wit 
ing  thereto  dnly  nii thorized  as  execntor  or  ndmini 
or  withont  authority  from  the  executor  or  adniinifitr 
liable  to  aooount  for  the  fnll  -value  of  such  propertj- 1< 
person  entitled  thereto,  and  shall  not  be  allowed  tc 
or  deduct  therefrom  any  debt  due  to  him. 
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§  2707-  {Am'd  J 89:1.]  An  executor  or  admis] 
may  present  to  the  surrogate's  court,  from  which 
•were  insaed  to  him,  a  writien  petition,  duly  verified, 
forth,  on  knowledge  or  iutciraiation  and  belief,  an 
tending  to  show  that  njoneyor  oth^r  personal  pi 
•which  should  be  deliTered  to  the  petitioner,  or  in 
in  aa  inventory  or  aiipraisid,  is  in  the  possession, 
t'le  control  or  within,  the  knowledge  or  in.for 
of  a  person  who  withholds  thi*  (iniue  from  hi; 
who  refuses  to  impiirt  knowk-dgo  or  inioriunti 
may  have  concerning  the  sutne,  or  to  disclos 
other  fact  whioh  will  aid  auoh  executor  or  nduiini 
in  in*ikiiig  discovery  of  sncL  property,  so  that  it  c 
be  invoutoried  or  appraised,  ami  praying  an  intj^n 
speotiiig  it,  and  that  the  person  complained  of  r 
cited  to  attend  the  inquiry  and  be  examined  arcor< 
The  petition  maybe  accomjiaoied  with  an  alBdavit  o 
evidence,  written  or  oral,  tending  to  support  the 
tions  thereof.  If  the  surrogate  is  satisfltd,  on  the 
80  presented,  that  there  are  reasonable  grounds  i 
ioquiry,  he  nmst  issue  a  citation  accordingly  ;  whic 
be  made  returnable  forthwith,  or  at  a  future  time 
by  the  surrogate,  (ttid  may  I  e  served  nt  any  linae  beft 
hearing.  Where  the  person,  or  any  of  the  persons, 
cit^d,  does  not  reside,  or  is  not  within  ttie  county 
Burro^jate,  the  citation,  in  the  surrogate's  discretion 
retiiiire  him  to  appear  at  a  Bpecifled  time  and  place 
in  tiia  county  wiiere  he  resides  or  is  Berved,  bej 
judge,  ft  justice  of  the  pence,  or  a  ^^f  ree,  designat 
citaliou,  or  before  the  surrogate  of  that  county. 


tW 


§  2708.  [Am'd  1893.]  The  surrogate  must 
or  indorse  upon  the  citation  an  order  requiring 
cited  to  attend,  personally,  at  the  time  and  place  tl 
specified.  The  citation  and  order  lutist  be  peTS< 
aerved,  and  florvice  thereof  is  iiieftectuid,  unless  it 
oompanied  with  piiyment  or  tender  of  the  kuiu  renniri 
lawtobopnid  or  tearlered  to  a  witness  who  is  subuc 
to  atten  I  a  trial  in  thesnpreine  enurt,  A  failure  to  at 
AB  required  by  a  citation  and  order  personally  served, 
be  pauLshed  as  a  contempt  of  the  court.     If  the  snrrog 
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|>8ent,  the  petition  may  be  presented  to  th- connty  judge, 
ie  upecifll  connty  judge,  or  the  special  snrrogrtto,  or  to  a 

Btice  oCthesupremeconrt.or  II  jnd'.B  of  ft  superior  oit  court, 
itliia  bis  city,  or,  except  in  New  York  or  KiugH  county,  lo 
lie  niByiiT  or  reeonler  of  a  city  witLia  ihaBurrogate'scouaty. 
""le  officer  to  whom  it  is  bo  prest-iiteil  has  the  snnie  power 
the  Rurroga'e  with  respe -t  to  all  the  prooeedirg-i  and 
lust  issue  R  citation  anl  an  order,  returnable  befnrRbiui, 

I  prescribed  in  tills  jiErt  the  LuHt  section.  He  va  y  at  any 
Te  of  the  proceedings  mttky  an  order  transferrins  th»  m  to 
\B  giirroRatP,  who  must  complete  them  itt  like  manner,  as 
I  be  hiid  igsued  the  citafion. 

§  2709-     [/Im'<n893.]     On  the  attendance  of  a  person 
I  whom  n  citation  is  issaed,  as  prescribed  in  thin  artich',  ha 
Inst  be  sworn  to  flnawi-r  truly   all  rj  t'stioas  put  to  him, 
iching  the  in<]uiry   prayed  for  in  thi  pititicrj  ;  and  he 
jay  be  examinnl  fully  and  at  large  re  [lepting  property  of 
lie  decedent,  or  of  which  the  dfcedent  had  poftKeBsion  at 
ke  time  of,  "r  withiu  two  years  before,  hi.^  death.     A  re- 
sal   to   be  Bwoni,  or   to  auswer   a   qupstinn   wliich   the 
leer    conducting    the    esiiminntion    determines    to    be 
roper,    is    punisltable    by    the    officer    or   referee    con- 
loting      the     exauiinntion    in     the    Bame    manner     ax 
jlike  retUHai  by  a  witnea«  Bubptrnned  to  attend  a  hearing 
efore  tl!e  anrrognte.       It  the  person  bo  cited  interpone  a 
itten  answer,  duly  Terifiorl,  that  ha  U  the  owntrof  salQ 
Iroperty,  or  entitled  to  the    poRsesniou  thereof,  by  Tirtiio 
"  a  lien    thor'on,   or  special   property  therein,  the  fiurro- 
ate  iuUHt  dismiss  the  proceedinss  as  to  snch  property  so 
laimed.    After  the  examiniitioa  of  all  the  parties  cit  d  is 
jmpleted,  if  no  such  answer  is  interposi-d,  unlesB  one  or 
lore  of  them  give  secnrity  as  prescribed  m  the  next  section, 
iiber  party   nmy  jiroduce  further  evidi  nee,  in   like  manner 
id  with  like  effect  as  on  a  trial.     Where  it  appearn  to  the 
Surrogate  or  other  officer  who  isHued  the  citation,  from  the 
Lamination  and  other  testimony,  if  any,  that  there  is  reaaou 
to  suspect  that  property  of  the  decedent  is  withheld  or  con- 
cealed by  the  peraon  cited,   he  must,  unless  that  pemon 
ivea  security,  an  prescribed  ia  the  next  section,  make  a  de- 
Sree,  reoittag  the  ground  of  mnkin);  it,  and  requiring  the 
person  cited  to  doliyor  posseseion  of  the  properly   to  the 
etitionar.     'J  be  decree  inuet   specify  the  Riim.  of  money  or 
(escribe  the  other  property.    Where  it  ia  made  by  an  officer, 
ler  than  the  surrogate  or   temporary  surrogate,  it  must 
I  entered  and  n;  ay  be  enforced  as  a  decree  of  the  surrogate's 
"court. 

§2710-  [/ImVn  881,  1893.]  The  security  to  be  given, 
as  presciibed  in  the  la»it  section,  must  be  a  bond  to  the  pe- 
titioner, exoonted  by  the     erson  cited,  with  such  snretiefl 


aoe  APPRAISEMENT  AND  INVENTOKT. 

and  in.  such  a  penalty  as  the  snrrogate  approyes,  desi 
the  property  or  sprecifying  the  sum  of  uiooey,  and 
tioaed  mut  the  princij>»l  in  the  bond  will  pay  to  the 
or  his  successor  the  monry,  or  thnt  be  will  deliver 
the  property,  or  in  defanit  thereof,  pny  to  the  obli( 
full  vuluo  of  the  property  unci,  in  either  case,  that  I 
pay  ftll  dnmages  awarded  against  him  for  ■withhold] 
property,  ■wheuevcr  it  is  deteruijnod  in  an  action  or  I 
proceeding,  to  he  brought  by  the  obligee  or  bis  8ao< 
that  it  belongs  to  the  ertt'ite  of  the  decedent.  On  tt 
sentatiou  of  such  a  bonci,  and  the  payineut  of  the  co 
any,  which  the  surrogale  or  other  officer  awards  to  th 
tjoner  within  such  a  time  as  the  surrogate  or  other 
fixes  for  thnt  purpose,  an  order  must  be  made,  disB 
the  prooeedinsB.  Where  the  decree  requires  the  pertint 
to  deliver  money,  disobedience  thereto  may  be  punisl 
a  conteriipt  ol  the  court.  Where  it  require«  him  tot 
possession  of  other  property,  a  warrant  mast  be  issoi 
the  application  of  the  petitioner,  directed  to  theaher 
genpially,  to  any  constjiblo  of  the  county,  or  any  man 
the  city  where  the  property  may  be  foand,  coniuii 
him  to  Hearch  for  it;  to  Heize  it,  if  it  is  found  in  tLe  I 
sioD  of  the  person  cited  or  his  aeent,  or  a  person  df 
title  irouL  him  since  the  presentation  of  the  petitioE 
for  that  purpose,  if  necesftary,  to  break  open  any  ho 
the  day  time;  to  dtliver  the  property  bo  seized  to  lh( 
tioner;  and  to  return  the  warrant  within  sixty  days 
afttr.  If  tl^e  dm  Tee  ■was  made  by  the  surrogate  or  t 
rary  8urroj;ato,  the  ■warrant  must  be  under  the  seal 
surrogate's  court;  if  by  any  other  cifhcer,  it  mnst  b« 
bis  hand  ai.d  rf'tnmable  before  hiiu.  The  issuing  ol 
■warrant  does  not  aflect  the  power  of  the  court  to  e: 
the  decree  or  any  part  thereof  by  punishing  disobei 
thereto. 

§  271 1-  [Amd  1881,  1893.]  On  the  application 
execntor  or  administrator,  the  surrogate,  by  ■wi 
TDUst  appoint  t^n-o  disinterested  appraisers,  aa  oft«n  n 
be  necessary,  to  appraise  the  personal  property  of 
cease'l  person,  who  shall  be  entitled  to  receive  n  reasc 
oompensation  for  their  servicGs,  to  be  allowed  by  the  i 
gate,  not  exceeding  for  each  the  sum  of  five  dollars  fo 
day  actually  employed  in  making  apprniBement,  in  ad 
to  expenses  actually  and  necessarily  incurred.  The  ni 
of  diiys'  services  rendered,  and  ttie  amonnt  of  sua 
penses,  must  be  verified  by  the  affidavit  of  the  nppi 
delivered  to  the  executor  or  administrator,  and  adjust 
tbe  surrogate  before  pnymtint  of  his  fees.  The  exe< 
and  administrators,  within  a  reasonable  time  after  qv 
ing  and  after  giving  a  notice  of  at  least  five  days  to  th 
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ees  and  next  of  kia.  b 

roperty  in  aitunted.  Mad 

Bost   pnlilir.  places  of   * 

ict»  at  which  the  app) , 

lo  and  perfect  iuTMitOf7 1< 
Ike    testator  or  intestate;  ^id 
.aces  two  or  more  sudi 
Bfora  making  the  &ppr«iMM 
iid  sabscriUc  an  oaui,  to  hti 
key  win  truly,  honestljraad 
Onal  propirty  exhibited  t* 
lieir  kuowleilge  nml  abilxtf.    " 
ich  of  tho  parties  iiiterMM 
use  the  property  exhibited  I 
icle  separately  with  ib*  « 
^nt4,  distinctly,  in  fignrm  «■ 

My- 


•  M«fe> 


iCiB 


iLre  tlxrie 


§  271S.  lAi,i-dlHd3.]    Tk* 
SBets  and  go  to  the  execator*  < 
livd  aud  distribul^d  as  partol 
•statur  or  intesitate,  and  b«  ' 

1.  Leases  for  years;  lands  b«l|t||f 
I  year;  and  estates  held  by  fau»  iw^Mr^ 
i>n. 

2.  Tiie  interest  roraainiDg  in  lUm,  A  A 
1  a  term  of  yeiira  after  the  expifSlla*  4#' 

herein,  grunted  by  him  or  any  otWry^aaA 

3.  The  interi^Bt  in  lauds  (1ev<««4  •«»••  ^mmmm»'-' 
'■  years  for  the  payment  of  debt*, 

4.  Things  annexed  to  the  f reebol*.  *t_  *»  ^^^  • 

lie  purpose  of  trade  or  ninmifa«*«W^  — ^^*  '— "^ 
Pall  of  a  honse  so  as  to  be  esseutW  **^**3?J^'  " 

5.  The  crops  growing  on  the  l*s4  *•  ^*  '' 
ime  of  his  deiith. 

6.  Every  kind  of  produce  r«ia«<l 
ultivatioa,  except  growirg  grass  *^ 

7.  Reut  reserved  to  the  dece*8«d  Wl 
ae  of  his  death.  ^_ 

8.  Debts  secured  by  luortKases,  ^>0*l^^^^ 
ijantr-,  money,  and  Imnk  bills,  ox  "tJ^^  f^fT" 
lings  in  actios,  and  stock  in  any  corp'"''*^"' 
Bsoeiaiion. 

1  9.  Goods,  wares,  mcrchandiiie,  n* 
rovisions,  moneys  unpn  d  on  contj** 
id  every  other  species  of  personal  r 
xeepted.  Thinns  annexed  to  ibe  •' 
ball  not  go  to  the  exeoutiT,  but  «i»" 
j>ld  to  the  heirs  or  devisees,  e_<^* 
bentioaed  in  the  fourth  subdi  »»*»•'** 


^Z^ 
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right  of  an  heir  to  any  property,  not  enumerated  in  this  wen 
tion,  which  by  tlio  common  law  would  descend  tohim,  it-^  <> 
pot  impaired  by  the  general  terms  of  this  section.  "^ 


b 


§  2713.  [Am'd  1893.]  K  a  man  having  a  famUy  ik 
leaving  a  widow  or  minor  child  or  children  the  folio wi'~ 
articles  shall  not  be  deemed  nssets,  but  must  be  indi 
and  Blnted  in  the  inventory  of  the  estate  without 
appraised: 

1.  All  spinning  wheelB,  weaving  looas,  one  kni< 
machine,  one  sewing  machine,  and  stoves  pat  up  or 
for  use  by  his  fiiiiiilv. 

2.  The  family  Bitila,  family  picturea  nnd  school  bi 
used  by  or  iu  equIi  family,  and  books  not  exceediug  ill 
fifty  dollars,  which  were  kept  and  used  aa  part  of  the 
ily  liijrary. 

3.  ijheep  to  the  number  of  ten,  with  their  fleeces, 
yarn  and  elol-h  mannfnctared  from  the  same;  one  cow, 
Bwine,  and  the  pork  of  Buch  swine,  and  nfcessary  food 
such  swine,  shepp  or  cow  for  sixty  days,  and  all  necesi 
provisiona  and  fm-l  for  snoh  widow,  child  or  children! 
sixty  dayH  after  the  death  of  snch  deceased  ptTson-. 

4.  All  neoeasary  wearing  apparel,  beds,  bedsteads 
bedding,  necossary  cooking  ntensils,  the  clothing  of  lli« 
family,  the  ctothes  of  the  widow  and  her  ornaments  ptoprt 
for  her  station;  one  table,  u\x  chairs,  twelve  knives  »a<l 
forks,  twelve  plates,  twelve  teaoiipB  and  8a^eer^^,  one  sugu 
dish,  one  milk-pnt,  one  teapot  and  twelve  spoons,  and  oiha 
hoasehold  f  iiroiture  not  exceeding  one  hundred  and  fiii; 
dollars  in  valne. 

5.  Other  necessary  hoasehold  furniture,  provisions  «r 
other  personal  property  in  the  discretion  of  the  apprniMii^ 
to  the  value  of  not  exceeding  one  hundred  and  fifty  d»ll»r& 

8och  articles  and  property  sludl  r.^main  in  the  possesaioD 
of  the  widow,  if  there  be  one,  dnriiv  the  time  she  lives  with 
and  provides  for  BUi;h  minor  cb  Id  or  children.  If  iht 
ceases  so  to  do,  she  whall  be  all'  wed  to  retain  as  her  owu. 
her  wearing  apparel,  her  oroaiii-  ntaan  1  ono  bed,  bedstinl 
and  the  bed.ting  for  the  same,  a;jd  luu  property  specified  in 
Bttbdivi^ion  five;  and  the  other  articli's  so  exetnided  shnll 
then  belong  to  such  minor  child  or  children.  If  she  livei 
with  and  provides  for  such  minor  child  or  children  until  it 
or  they  beuoma  of  fall  age  all  tbe  articles  and  property  ir 
this  seoti'iu  mentioned  shall  belnng  to  the  widow.  If  ther« 
be  ft  widow  and  DO  minor  child,  all  the  articles  and  prop- 
erty in  this  seoti'in  njenaomd  Khali  belong  to  the  wiUn*. 
If  a  married  woman  die,  leaving  surviving  her  a  hnsband, 
or  n  mimir  child  or  children,  the  same  articles  and  personal 
property  ahall  be  set  apart  by  the  appraisers  with  the  aam« 
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feot  for  the  benefit  of  micli  hnsbaad  or  minor  child  or 
Idren, 

§  2714.     [Am'dl893.]     The   inventory   muot  contain 
paiticnlar  eiateiiient  of  nil  bonds,  moTtgag<?a,  noti  s  and 
"ler  secant ies  for  the  pnjrment  of  money  belonging  to  the 
ceased,  koowa  to  the  executor  or  ftdministrator  ;  with  the 
le  of  tilt)  debtor  in  each  security,  the  daif,  the  Bnm  Grimi- 
ly payable;  the  indorsenientu  thereon,  if  any,  with  their 
uteB  and  the  Bum  which,  in  the  judgment  of  the  appraisers, 
I  collectible  on  *ach  st^carity;  and  of  all  moneys,  wlietber 
n[n  specie  or  bank  bills,  or  other  circnlatiug  medium,  belong, 
ing  to  the  deceased,  whi^h  have  come  into  the  hands  of  the 
executor  or  ndmiDistrntor,  and  if  none  have  come  to  bia 
hands,  the  fact  sball  be  stated  in  the  iDventory.     The  nam- 
ing  of  a  ><er8an  execator  in  a  will  iloeH  not  operate  as  a  dis- 
charge or  bequest  of  ai.yjiiHt  claim  which  the  testator  had 
agaia!.thim;  but  it  inuHt  be  iucln'^ed  among  Ih*;  orecUts  and 
eSeotsofthe  deceased  in  the  inventory,  and  the  executor 
shall  be  linble  fur  the  Bsnie  a.4  fur  so  much  money  in  hja 
liands  at  the  time  the  debt  rr  demand  bocomea  dne,  and 
le  timst  apply  and  distriba'e  the  Ham e  in  tbe  payment  of 
jiebte  and  legiicien,  and  among  the  next  of  kin  as  part  of  the 
ersonal  property  of  the  decFased.     The  discharge  or  he- 
|nes)t  in  a  wiil  of  a  debt  or  demand  of  the  teatator  agiiiost 
executor  named  thersin,  oc  against  any  other  pereon,  ia 
|ot  vnl.d  as  agninst  the  crortitors  of  the  deceased;  but  must 
I  constriiied  only  ns  a  spocifio  bequest  of  snch  debt  or  de- 
land;  and  the  aa:ount  thereof  uiiiet  be  included  in  the  in- 
ventory and,  if    necessarv,  ha  ap^ilied  'in  the   payment  of 
is  debts;  and  if  not  necessary  for  that  purpose,  must  be 
id  in  tbe  same  manner  and  proportion  as  other  specific 
gacies,     If  personal  property  not  menlioned  in  any  iii' 
jfentory  come  to  Ihe  poBBeaBioD  or  knowledge  of  an  exeoa* 
tor  or   administrator,  he   must  cause   the  same   to  be  ap- 
praised as  herein  required,  and  au  inventory  thereof  to  be 
Btarned  witliin  two  months  after   the  discovery  thereof; 
jd  the  milking  of  such  inventory  and  return  may  be  en- 
srced  in  the  sume   manner  as  in  the   case  of  a  first  in- 
Fentory. 

§  2715-  [4m'dl893.]Duplii-ateB  of  the  inventory  must 
e  miide  and  signed  by  the  iipprs^iReTK,  one  of  which  must 
lie  retained  by  the  executor  or  ad  minlstrator,  and  the  other 
returned  to  the  surrogate  within  three  months  from  the 
dite  of  the  letters.  On  returning  such  inventory,  the  ex- 
ecutor or  ad raiaislrator  must  take  and  Biibsciibe  an  oiith, 
iudorsed  upon  or  anneied  to  the  inventory,  fitaWng  that  the 
inventory  is  in  all  respects  just  and  true,  that  it  contains  a 
le  statement  of  all  the  personal  property  of  the  deoena«i) 
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wbich  has  come  to  his  knowledge,  and  pnrtionUrlj'itil 
mouey,  bonk  bills  and  other  circalatiof;  niedinm  bdooM 
to  the  deceased,  and  of  all  jaut  claims  o£  the  deeaw 
aguiost  him,  aocorrling  to  the  best  of  his  knowledge,  it 
one  oxecntor  or  administrator,  on  the  neglect  of  tbe  uttMl 
may  return  an  inventory  ;  and  the  executors  or  adminiW 
tors  BO  ntglacting  shall  not  thereafter  interfere  with  the» 
miuistration  or  have  any  power  over  the  persona]  piopei^ 
of  the  lietensed;  but  the  executor  or  administrator  so !► 
turning  tlio  inveotory  aball  have  the  whole  administi»l>» 
tintil  the  delinquent  retnrn,  and  verify  an  iavontorj,  ia  •• 
oordance  with  the  provisions  of  this  article. 

i  2716-  [Atn'd  IB93.'  &  creditor  or  person  interesteilli 
the  estate  may  present  to  ihe  surroRnte's  court  proof,  bjrf 
davit,  that  an  eiecntor  or  Administrator  b»a  fiiiled  to  r«iiO 
an  inventory,  or  a  Bufficient  inventory,  within  the  time  p- 
acribed  by  Ltw  therefor.  If  the  surrogate  in  satisfied  thtt  i!>< 
executor  or  administrator  is  in  defanlt,  he  must  ni«k«  * 
order,  requiring  the  d^Unqnent  to  return  the  inventory,  m 
a  further  inventory,  or  in  default  thereof,  to  show  canK' 
a  time  and  pUce  therein  specified,  why  he  should  noik" 
attai;hpd.  On  the  return  of  the  order,  if  the  delinqacnt?* 
not  filed  a  Huffieic'ut  inventory,  the  surrogate  must  ' 
witrrant  of  attachment  against  him,  on  which  the  j  r 
ings  are  the  same  as  on  a  warrant  issued  for  disobi 
to  an  order,  as  prescribed  in  title  twelfth  of  chapt 
teenth  ot  this  net.  A  person  com  mil  tod  to  jail  on  tli« 
of  ft  warrant  of  attachment,  issued  as  prescribed  in  ti 
tion,  may  be  discharged  by  the  mirrogute  or  a  jnatice  of  Ital 
supreme  rourl,  on  his  paying  and  delivering,  under  o»li. 
all  I  he  iiinney  and  other  property  of  the  decedent,  and  iH 
papers  relating  to  the  e«tate  nnder  his  control,  to  thi  snrw- 
gate,  or  to  a  person  authorized  by  the  surrogate  to  recot 
the  same. 

§  2717-    [Am'd  1893.]     If  an  executor  or  adminiatiataf  j 
discover  (hut  the  debts  agriiust  any  deceased  pemon  i 
legacies  bequeathed  by  him  cannot  be  paid  and 
wUhonfc  a  sale  of  the  personal  property  of  the  dece 


Bame  bo  f*r  as  msy  be  necessary  for  the   payment 
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debts  and  legacies,  must  bo  sold.     The  sal-^  may  be 
or  private,  and  except  in  the  city  of  New  York,  may  be 
credit  not  exceeding  one  year,  with  approved  seonrity.    Tbi  ] 
exeoutor  or  administrator  i8  not  responsible  for  anv 
happening  on  the  sale  when  made  in  good  faith  and 
ordinary  prndunce.     Articles  not  necessary  for  the  an] 
and  liubsiatenoe  of  the  funiily  nf  the  deoeased,  or  not  sp 
oally  bequeathed,  must  be  flrnt  Hjld;  and  articles  bo 
qneiithed  must  not  be  sold  until  the  residue  of  the  person 
estate  has  been  applied  to  the  payment  of  debts. 
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\§  2718-  [-4m'(J  18^3,]  Tbe  executor  or  admiaiutrator 
I  any  time  after  Ihe  prantinn  of  his  letters,  may  insert  a 
»tice  once  id  each  week  for  six  luoDths  in  such  news- 
Kper  or  newspapers  printed  in  the  county  as  the  surrogHte 
rects,  requiring  nil  persooa  himng  olaiiUB  against  the  de- 
isedto  exhibit  the sfiiiie.  with  the  vouchers  therefor,  to  him, 
l»  place  to  be  speoifledin  the  notice,  ator  before  a  clay  therein 
ied,  which  lunst  be  at  least  six  months  fnmi  the  day  of  the 
it  publication  of  tbenotjee.  Tiieexeeutoror  administrator 
ky  require  Batisfactory  vouchers  in  support  of  any  cltiini 
Bsented,  and  the  afflduvU  of  the  claimant  that  tbeclmtn 
TjiMtly  due,  that  no  payments  have  been  made  thereon, 
id  that  there  are  no  oSsetii  against  the  same  to  the  kuowl- 
Bdge  of  the  claimnnt.  If  the  executor  or  adininistrator 
iSonbts  the  jusliee  of  any  such  olaini,  he  may  enter  into  on 
agrc oinent  in  writing  with  the  <'laimant  to  refer  the  mat- 
ter in  controversy  to  one  or  more  diHinterested  per-ons,  to 
be  npproTed  by  the  surrogate.  On  filing  such  agreement 
and  approval  in  the  oftice  of  the  clerk  of  the  supremo 
csourtiatbe  cnunty  in  which  the  parties  or  either  of  them 
reside,  an  ord^r  tihall  bo  entered  by  the  clerk  referring  the 
matter  in  coutroTersy  to  the  person  or  persons  so  selected. 
On  the  entry  of  such  order  ttie  proceeding  shaU  becomo 
an  action  in  the  supreme  court.  Tbe  same  proceedings 
shall  be  had  in  rU  respect-i,  the  referees  shnli  hare  the 
same  powers,  be  entitled  to  the  sania  conipensation,  and 
subject  to  the  sams  control  m  if  the  reference  had  been 
made  in  an  action  in  which  such  court  might,  by  law,  di- 
rect a  reference.  In  determining  tim  question  of  cos ts  the 
referee  shall  be  governed  by  Fecdons  eighteen  hundred  and 
thirty-five  and  eightten  hundred  and  thirty-fiix  of  this  act. 
Judgment  may  be  entered  on  the  report  of  the  referee  and 
such  judgment  shall  be  valid  and  effectual  in  all  respects 
aa  if  the  aaiue  had  been  rendered  in  n  suit  commenced  by 
the  ordinary  process,  and  the  practice  on  appeal  therefrom 
shall  be  the  same  aa  in  other  civil  acttons.  If  a  enit  be 
brought  on  a  clrdm  which  is  not  presented  to  the  esecn- 
tor  or  administrator  within  six  months  from  the  first  pub- 
lication of  euch  notice,  the  executor  or  adminintrator  shall 
not  be  chargeable  for  any  a.sseta  nr  mnneya  that  he  may 
have  paid  in  satisfaction  of  any  lawful  claims,  or  of  any  lega- 
cies, or  in  making  distribution  to  tbe  next  of  kin  before 
ich  suit  was  commenced. 


1§  2719-  [Am'd  1893.1  Every  executor  and  adminis. 
lt<^r  muHt  proceed  with  diligence  to  pay  the  debts  of  the 
ceased  according  to  the  fallowing  order: 


1,     Debts  entitled  to  a  [)referenco  under  the  laws  of  the 
United  States. 


PATKSSrr  or  IMSXB. 
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X.    TCastm  mmmmd »m  ft*  pn^eity  oC  fbe  iliiiiMiiiil  jn-  \ 

X    JmAgmmta  apAKea.  —d  iacrw*  enteagd  ^mat  ft*  I 
»»t  m»tA  aeeMHaag  to  ft«  pdoritj  flw»w>C  aaipaethrelj. 
4-    AH  DH«<m«iwmw,  Voadi,  Malad  iaslraaacnts,  nfl 

UU  aad  wliqwinfatwl  liiwmiiii  mmd  ma 
PwCwoc*  aball  not  tw  g|T«a  ia  Ik*  p^yim^u  of  »  i!«M  ] 
**r«Ck«d*lito<if  tte«HMCI*M.«Kc^  Ukmm  ■f>ee£«<l  is 
ttlnvd  d««.  A4aMimaaadfmralil»tJkaUniAbtm- 
LtospnteiMeavar  dcM*  Botdw.  The< 
ko<  »a«it  forth*  leoumij  ol  a  debt  or  tbe« 
j  •dgment  ttMVBOa  agunci  the  exeralor  or  I 
■ot  ettlide  aoeh  debt  to  preference  orer  oihoo  of  I  _ 
claas.  Debts  »ot  da«  may  be  paid  accordii^  to  thm  i 
vhich  tbtry  b->long.  &ft<^r  dednTtii^  a  reb&te  of  Iwal  in 
on  the  earn  p«id  for  the  DDexpired  ternt  of  eiewl  vitl 
interest.  An  executor  or  a^lmini-itratoroludliioieatufyhii 
owtk  debt  or  claim  oat  of  the  property  of  the  dee«ased  antil 
proved  to  and  allowed  bj  the  aturogate;  aoi  it  KhaQ  itft 
have  preferenee  orer  others  of  the  aame  class.  Prvfeataot 
iBttj  be  given  by  the  sorrogate  to  rents  dae  or  oocroiag  oa 
leases  held  bj  the  tesiat  >r  or  intestate  at  the  time  "f  bii 
death,  ov^-r  debts  of  the  fourth  class,  if  it  appear  to  hisHk 
iafaction  tbAt  such  pref^r^-nee  will  benefit  the  estate  of  lh» 
testator  or  intestate.  Tbe  STurogate  may  authorize  thee 
ntor  or  administrator  to  cooiprouiise  or  compound  a  deb 
claim,  on  npplicatiotL,  and  for  good  and  sufficient 
■hown,  aad  to  sell  at  pablic  aactinn.  on  snah  notice  as  tS 
'  mrrogate  prescribes,  any  uncollectible,  stale  or  donbtful 
I  debtorclai  n  beloo^in'T  to  the  estate;  bnt  any  party  inter- 
Bted  in  the  fiial  settlement  of  tbe  estate  may  show  on  suck 
Bttleruent  that  such  de>>t  or  claim  wasfranduleiitly  or  l 
gently  eompromised  or  compounded. 

§  2720-  l-4m'tl  1893.]  All  rents  reserved  on  any! 
I maJe  aft«r  June  seventh,  eighteen  buDdrnd  and  seve 
'  fiye,  and  all  annuities,  divi'lenda  and  other  p-iyineitfaiT 
•very  description  made  payable  or  t<eoominK  dne  at  fixtd 
'perio'^a  under  any  iastrument  eiecuted  after  such  dats, 
or,  being  a  last  will  and  testament  that  takes  effect  after 
Buch  date,  shall  be  apportioned  so  that  on  tbe  death  of 
any  person  interested  in  snch  rent*,  annniiisx,  dividend* 
or  other  such  payments,  or  i  i  the  estate  or  fund  irom,  or 
in  resppct  lo  which  th«  same  issues  or  ia  derived,  or  on  th* 
determin  ili  >nby  any  other  means  of  the  interest  <.f  any  snob 
person,  he,  or  h's  exe-utors,  administrators  or  assitrni 
■hall  Ive  entitled  to  a  proportion  nf  such  rents,  annuities 
dividends  and  other  pnymeuts,  according  to  the  time  vhioh 
shall  have  elnp->ed  from  the  commencement  or  l>ist  period 
of  payment  thereof,  aa  tbe  case  may  be,  including  the  day 
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the  death  of  such  person,  or  of  the  determination  of  his 

•  her  interest,  after  making  allowance  and  deductions  on 
acccrunt  of  charges  on.  sucli  rents,  annuities,  dividends  and 

'  other  payments.  Every  such  person  or  his  executors,  ad- 
'~  linistrators  or  assigns  shnl}  have  the  sarne  remedies  at  law 
jd  in  equity  for  recovering  such  apportioned  parts  of  Auch 
Bnts,  ftiiniiities,  diridecds  and  other  piiyiuents,  when  the 
atiru  amiiuut  of  which  anch  apportioued  p^irts  form  part, 
B'^ouie  due  and  payal<le  and  not  before,  as  he  or  they  would 
Eive  had  for  recovering  and  obtaining  such  entire  rents,  an- 
knities,  dividends  ftnd  other  payments,  if  entitled  thereto; 
it  tho  petBons  liable  to  pay  renta  reserved  by  any  lease  or 
Bmine,  or  tlie  re '1  property  comprised  therein  shall  not  bo 
BKorted  to  for  such  apportioned  parts,  but  the  entire  renta 
1  which  Kuch  apjinrtioned  parts  form  parts,  innet  be  col- 
cted  and  recoverfd  liy  the  person  or  persuns  who,  bnt  for 
lis  sejtioii,  or  ehnpter  five  hundred  and  forty  two  of  the 
|WH  of  eighteen  Inindred  nnd  seventy-five,  would  huve  been 
ititled  to  the  entire  rents;  and  such  portions  shfill  be  re- 
Bverable  from  tsnch  person  or  persons  by  the  pnrtien  en- 
tled  to  the  same  ivniler  this  sectioa.  This  section  Rhall  not 
jply  to  any  oasie  in  which  it  shall  be  expresslj' stipulated 
lat  no  apportionTiJcnt  be  made,  or  to  any  sums  made  pay- 
able in  policies  of  insnrauoe  of  acy  description, 

§  2721-   [Am'd  1893.]  No  legacy  shall  be  paid  by  any 

lec-utor  or  adrntuiatrator  until  after  the  expiration  of  one 
jjear  from  the  time  of  granting  letters  testumentary  or  of 

Iministration,  nnless  directed  by  the  will  to  be  anoner 
.aid.  If  directed  to  be  sooner  paid,  the  executor  or  iida.ii)is- 
rator  may  rtjquire  a  bond,  with  two  sufficient  suretien,  cou- 
litioned,  that  if  debts  aguinst  the  deceaKed  duly  appear, 
_  id  there  are  not  other  assets  to  pay  tbe  same,  and  no 
btber  a^setB  sufficient  to  pay  other  legacies,  then  thelegntees 
jill  refund  tUe  legacy  so  paid,  or  auch  rat-kble  purtioa 
"lereof  with  the  other  lepatees,  as  may  be  necessary  "for  the 

aymf  nt  of  such  dc-bta,  and  the  prop'irtionol  parts  of  such 
^ther  legaf'ies,  if  there  be  any,  and  the  costs  and  chftrges  in- 
knrred  by  reasoti  of  the  payment  to  such  legatee,  and  that 
"  the  probate  of  tho  will,  under,  which  such  legacy  is  paid, 
Se  revoked,  or  the  will  declared  void,  that  such  legatee  will 

efund  the  whole  of  such  legacy,  with  interest,  to  Ihe  executor 

•  admioisi  rator  entitled  thereto.  AfterthR  expiration  of  one 
jfpRr  the  executors  or  adtniniatratnrBmuhtdischargethe  ape- 
eific  Isfijaciea bequeathed  by  the  will  and  pay  the  general  lega- 
sies,  if  tb>  rebt)  as-^ets.  If  there  are  not  tiofflcientasheta,  then 

,  abatement  of  the  general  legacies  must  be  made  in  t  qual 
proptirtioDH.  Such  payment  shall  be  enforced  by  tbe  surro- 
gite  in  the  same  manner  as  the  return  of  an  invent  ry,  Rnd 
5y  a  anit  on  the  bond  of  suoh  eieoutor  or  administrator, 
vbenever  airected  by  the  surirogate. 


alia 


ACCOltNTlNG,  Etc. 
AKTIOLE  SECOND. 


Aooodnting;  awd  Setti,smznt  op  thh  Esta«. 


_  I  Bedf.  SIS 
1  Dem.  17. 
S  Id.,  221 

3  Id..  US 

e  (d ,  :20o 

37  Hun.  577. 
81  Id.,l«. 
1  OOBD.  172. 

38  Bud,  12j5. 
•8N.Y.  342. 

5  N.Y.  Supp. 

26  H.  Y. 
Bute  R«p. 

fi  Badf.  312.' 

*OlT.  l>ro. 

aiB. 

81  HTin.176. 
fiJ>em.i'il. 
/MN.  7.342. 

88  Hun.  lliS. 

4  Dcm.  H46. 

6  Id.  aw. 

as  K.y  sute 

Eep.  B«7. 
I!  Olv.  Pro. 
JU. 
edf .  39S. 


Petition  to  compel  pky- 

mentof  debtor  Idgacy; 

hearing:  decree. 
I>ecree  for  payment   of 

debt  or  legacy,  on  glv- 

iDg  tccarlt;. 
Proceediags  for  neglect 

to    net   npiirt    exempt 

property. 
Intermediate      aoronnt- 

ing. 
Judlcinl  ■  ettlement  of  oo- 

connt;    when    may    be 

required. 
Citation :     ord«r   to   ac- 

coaat&nd  pruceedlngs 

tbereoQ. 
Executor' a    potttloo    for 

judicial  settlement,  ci- 
tation and  hearing. 
.\flldaTlt     to      aocoant: 

vonohera:  euminAtloa 

of  aouountlDg  party 
Oommiflaloni  of  executor 

or  admlniiitrator. 
Determination  of  olaima 

by    B  arrogate;    auapen- 

aioD  of  atatato  of  limi- 

tationa. 


li  'J73Q. 
2733. 
•2734. 

S735. 
a736. 
27i7. 
27JB. 
3739. 
2740. 
2741. 
2742, 


274«. 
2747. 


Distribution:  ord*r<l 
AdvaDcementa.  ■ 

Married  women;  eaUMtJ 

of.  ■ 

Bepealed. 
Kepeslfld. 
Bepealied. 
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urer. 


§  2722'  ['im'd  1893. J    In  either  of  the  following 
a  pf^tition  may  be  presented  to  the  snrrognte's  court, 
iug  for  a  decree,  directing  an  executor  or  administral 
pay  the  ptttitioner's  claim,  and  that  he  be  cited  to 
canse  why  such  a  decree  should  not  be  mode: 

1.  By  a  creditor,  for  the  payment  of  a  debt,  or  of  its  JQi^ 
proportional  part,  at  any  time  after  six  months  have  expired 
since  letters  were  granted. 

2.  By  a  person  entitled  to  a  legacy,  or  any  other  paonid* 
ary  provision  under  the  will,  or  a  distributive  shore,  for  the 
payment  or  t>atia£<Lc;tiim  thereof,  or  oC  its  just  proportional 
part,  at  any  time  after  one  year  has  expired  mace  lettem  wera 
granted. 

On  the  presentation  of  such  a  petition,  the  sorrogate  most 
isane  a  citation  accordingly;  aud  on  the  return  thereof,  be 
iuu»t  ninke  6tich  a  decree  in  the  premises  ag  justice  reqoirte. 
Bat  in  either  of  th^  following  oases  the  decree  must  ditimis* 
the  petition  without  prejudice  to  an  action  or  an  aocount- 
iug,  in  behiilf  of  the  petitioner: 

1.  Where  an  executor  or  administrator  files  a  written 
anKwer,  duly  verificii,  setting  fnrlh  facts  which  nIiow  that  it 
is  donbtful  whether  the  petitioaer's  cluim  is  valid  and  l^gsl. 
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kd  denying  ita  validity  or  legality,   aliBolutely,  or  on  in- 
N-mation  and  belief. 


Where  i 


;  proved, 


tbe  satisfAction  of  the  anrro- 
grate  tlmt  there  is  money  or  other  persooul  property  of  tbe 
BHtnte,  appliimble  to  tbe  pnyinent  or  salisfaction  of  the 
petitioner's  claim,  and  wbiob  luiiy  be  bo  applied,  without 
ixijurioasly  ufiecting  the  rights  of  others  entitled  to  priority 
or  equality  of  payment  or  satisfaolion. 

§  2723.   [Am'd  1893.]  In  «  case  Bpecified  in  subdivision   a  Rodf.  190. 
second  of  tha  last  section,  the  anrrogate  nmy,  in  his  dis.   ^J^^^ij"*^ 
cretion,  entertain  tho  petition,  at  any  time  after  letters  ar«   aN.v.Bupp. 
granted,  although  a  year  Las  uoterpired.     la  buch  a  case,  if   B7S. 
It  appi-ars,  on  the  return  of  the  ciraiion,  that  a  decree  for  31  Hon,  its. 
payment   may  be  made,  as  prescribed  in   tbe  last  section  ; 
and  that  tbe  araonnt  of  money  and  the  value  of  the  other 
property  in  the    baada  of  the    executor  or    administnttor 
applicable  to  tbe  payment  of  debts,  1  ^aoies  and  expenses, 
exceed,  by  at  least  one-thiril,  the  auionnt  of  all  known  debts 
and  clnitas  agriiust  tho  estate,  of  all  legacies  which  are  en- 
titled to    priority  over    the   petitioner's    clium  and  of    all 
legacies  or  dutnbative  shares  of  tbe  same  class;  and  that 
the  piiymant  or  Batisfactian  of  tbe  legai;y,   pecuniary  pro- 
vision or  distributiTe  share,  or  some  purt  thereof,  is  neces- 
sary for  the  support  or  ednoation  of  the  petiiioner ;  the  sur- 
rogate  may,    ia  bia  discretion,    make  a,  decree    directiag 
ynyment  or  satisfaction  accordingly,  on  the  filing  of  a  bond, 
approved   by  tbe   surrogate,  condiiionod  na  prescribed  by 
law,  with  respeoL  to  a  bond  which  an  ©lecntor  oran  adminis- 
trator with  the  will  annexed,  may  require  from  a  legutee, 
on  payment  or  aatist'actina  of  a  legacy,  before  the  expira- 
tion of  one  year  frotu  the  timo  when  letttra  were  issued, 
pursuant  to  a  direction  to  that  effect  rontained  ia  the  will. 

§  2724-  [Am'd  1881,  1803.]  Where  an  eieoutor  or  ad- 
mtuiatrator  has  failed  to  set  apart  property  for  a  surviving 
husband,  wife  or  ihild,  as  prescribed  by  law,  tho  person  ag- 
grieved may  pro.'sent  a  petition  to  the  surrogate's  conrt, 
setting  forth  the  f  dlure  and  praying  for  a  decree,  requiring 
auob  executor  or  ttdmimHtmtor  to  set  apart  the  property  ai  - 
cordingly;  or,  it  it  ha*  been  lost,  iujured  or  disposed  of,  to 
pay  the  value  thereof,  or  the  aiiiouut  of  iujury  tnereto,  nnd 
that  ho  be  cited  to  show  cause  why  snoh  a  decree  should  not 
be  iiiitde.  If  the  surrogiite  is  of  the  opinion  thut  sufBciont 
cause  is  shown,  he  must  is^ue  a  citation  accordingly.  On 
the  return  of  the  citation,  the  surrogate  must  uioke  such  a 
decree  in  the  premises  as  j nsdoe  requires.  In  a  proper  case, 
the  decree  may  require  tlie  executor  p«?rsr>nully  to  pay  the 
value  of  the  property,  ortheamountofthoijijury  thereto.  The 
deoree,  mudo  on  a  judicial  settlement  of  the  account  of  an 
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execator  or  ndmimstratnr,  may  award  to  a   stirvlTing  hi 
band,  wife  or  chikl,  the  same  relief  which   may  be  BwarJ 
in  his  or  her  fuvor,  on  a  petition  preaented  as  prescnWo 
this  seolion. 

§2725  [Am'-ilSd^.]  An  exftontor  orftdiuiniBtnit'iril 
any  lime,  may  Tolmjlnnly  file  in  the  surrogate's  offiw 
an  interiuediuto  acconnt,  ami  the  vonchers  in  support  of  llw 
same  In  either  of  the  fuUowing  cases  the  surrogate  nii;, 
in  his  discretion,  make  an  ordor,  requiring  an  execotor  " 
admiuistrator  to  reader  an  intermediate  account : 

1.  Wliere  an  applicjition  for  an  order,  permitting  an  « 
cutinn   to  issue  on  a  judgment  ni^ninst  the   executor  or 
iQiuistrator,  lias  been  made  by  tbe  judgment  creditor,  os 
scribed  in  section  eighteen  hundred  and  twenty-six  of 
act. 

2.  On  the  return  of  a  citation,  issued  on   the  petition  of' 
judgment  creditor,  prnyioR  for  u   decree,  granting   leave' 
is^^e  an  execution  on  a  julginent  rendered   against  tbe 
cedent  in  his  lifetime,  as  preKcribed  in  K«otion  thirteen  h 
dTdd  and  eigUty-one  of  this  act 

3.  On  the  return  of  a  citation,  issued  on  the  petition  n 
creditor,  or  person  entitled  to  a  Ifgaoy,  or  other  peca  ' 
provision,    or  a  distributiva   share,   praying    for  a   d 
directing  payment  therei>f,  as  prtacribed  in  section  twi 
seven  hundred  and  twenty-two  of  this  act. 

4.  Where  eighteen  months  bave  elapsed  t-iace  letters  w 
issued,  and  no  special  proceeding,  on  a  petition  for  a  jadioi 
Bettlemeat,  of  the  exeoutoi's  or  adininistrator'a  aocouut 
pending. 

§  2726-    [^m'd:i893.]  In  either  of  the  following  casi 
the  surrogate's  court    may.  frum  lime    to   time,    compel 
judieiid  suttlement  of    the  account  of  an  executor   or  lul 
ministrator: 

1.  Where  one  year  bos  expired  ainoe  letters  were  issued  to 
him. 

2.  Where  letters  isaned  to  him  have  been  revoked,  or, 
any  other  rt-ason,  bis  powers  have  ceased. 

3.  Where  a  decree  for  the  disposition  of  real  proper!; 
or  of  an  inierest  in  r«^fll  propel  ty,  has  been  made,  as  pre- 
scribed in  title  fifth  of  this  chapter,  and  the  property,  oi ' 
part  thereof,  has   been   disposed  of  by   him   pursuant 
the  decree. 

4.  Where  he  has  sold,  or  otherwise  disposed-  of,  any  of 
the  dt cedents  real  property,  or  the  rents,  profits  or  pro-_ 
ceeda  thereof,  pursuant  to  a  power  contained  in  the  d 
dent's  will,  whf re  one  year  has  elapsed  since  letters  v 
issned  to  him.     The  surrogate's  court  may  compel  a  judio: 
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ttlement  of  the  ncconot  of  ti  teiiipornry  admiuifitrator  at 
ky  time-  It  in ny  also  compel  a  judicinl  setilement  of  the 
gooimt  of  a  freeholder,  appointed  tn  dii-pose  of  a  de<-edeiit'B 
fcal  prop*  rty,  or  intereht  in  real  property,  as  prescribed  in 
j^tle  tifih  of  this  chapter,  in  like  maaoer  ns  \«here  the  same 
been  disposed  of  by  the  executor  or  administrator. 

§  2727-     [^m'dl893.]     A  petition,  praying  for  the  ju- 
Ic-ial   settlement  of  iul  ncoonnt,  and  that  the  executor  or 
Iminislrotor  ba  cited  to  ahovr  cause  why  he  should  U(  t 
9nder  and  settle  hin  iiccnaut,  uiay  be  prt  seiited,  in  a  case 
Irescribeil  in  the  IbhI  section,  by  u  creditor  or  a  person  in- 
^rested  in  the  estate  or  fund,  including  a  child  born  after 
ie  making  of  a,  will;  or  by  any  pereoo,  in  behalf  of  an  in- 
it  so  intart'Sted:  or  by  a  HUrety  ja  the  official  bond  of  the 
lerson   required  to  acconnt,  ir  the  legal  nprest-ntotive  of 
IDch  a  surety.     On  the  pre.-'entaliou  of  snch  petition,  a  ci- 
llion    luust  be  issued   accordingly;  except  that  in  a  ciise 
Ipeoificd  in  subdivision  fiigt  of  the  hist  seclinn,  if  the  peti- 
^on  in  presented  within  eightai-n  months  after  letters  were 
iBued  to  the  executor  or  adminiatnitor,  tlie  surroj^ato  may 
^tertain  or  decline  tu  entertain  it,  in  hiw  discretion.     On  the 
Btiirn  of  A  citation   issued  as  preecribed  in  either  of  the 
aresoing  eeciions  of  this  arti<le,  if  the  exefiitor  or  ndmiu- 
Btrator  fails  .either  to  appear,  or  to  show  good  cause  to  the 
}ntrary,  or  to   present  in  a  proper  case,  a  petition  as  pre* 
Bribed  in  the  next  pcetion,  an  order  mnBt  be  niode,  direct- 
ppg  him  to  account  within  Kuch  a  time,  and  in  such  n  iimnnei 
KB    the   surrO|j;ate   prescribes,  and    to   itttend,  from  time  to 
time,  befoiij  the  sarrogate,  for  that  jmrpLse.    The  executor 
or  administrrttor  ia  bonnd  bv  snch  an  order,  without  service 
thereof.     If  he  disobeys  it  the  surrogate  luny  issue  a  warrant 
of  attftchuient  a:  aitist  liim,  and  his  letters  may  be  revnljed, 
aa  where  a  warrant  ofattnchment  is  issued  to  corapel  there- 
turn  of  an  inventory.   If  itappeais  thnt  there  i.s  a  surplus,  dia 
tri'  utable  to  creditors  or  persons  interested,  the  enrrogate, 
at  any  time,  may  iqjsne  a  Bupplemeutnl  citation,  directed  to 
the  persons  who  ninat  be  cited,  on  the  po!ition  of  an  er- 
ecutor  or  adrainiatrator  for  a  judicial  settlement  of  his  ac- 
count, nnd  recpiiriuK  them  to  attend  the  accounting.     On 
the  return  of  a  oilation  iHsned  as  prescribed  in  either  of  the 
foregoing  Aections  of  this  article,  if  one  year  has   expired 
since  letters  were  issued  to  the  executor  or  administrator, 
be  may  present  a  petition  as  prescribed  in  the  next  seciion. 
A  citation  is^^Hed  on  such  a  petition  need  not  be  directed  to 
the  pi  titioner  in  the  specin^l  proceeding  pending  against  thfl 
exeeiitor  or  administrator;  but  the  hearing  of  that  proceed- 
inK  niuat  be  adjourned  until   the  return  of  the  citation  so 
issued,    whpn   the   two  pruceedinsR  must  be   consolidated.. 
The  coDHolidation    ilofs  not  affect  any  power  of  the  surro- 
gate, which  might  V>e  exorcised  in  either  proceeding, 
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tor,  if  any,  maybe  cited  to  attenrl  the  setfiejj 

1  of  two  or  more  co-execntora  or  co-adminiBtrato 

petiti"ii  for  a  judicial  settlement  of  hig  eoparat 

wo^t  pmy  that  hia  oo-oji?t!utors  or   co-ndmini 

also  be  cited.     On  prencnt/ition  of  a  petition,  i 

liattiis  section,  the  surrogate  must  issae  a  cit 

hngly.     On  the  return  of  a  citation,  issued  as  j 

I  this  section,  the  Burrognte  must  take  the  aocoj 

tho  allegations  and  proofs   of  the   parties  x\ 

^Banic.     Any  party  miiy  contest  the  accotint,  ■wil 

a  matter  affecting  his  interest  in  the  settlamex 

bation  of  the  estate.     And  any  party  may  coni 

mediate  account,  rendered  under  section  twent 

dred  and  twenty-five  of  thia  act  in  case  the  samf 

consolidated  pursuant  to  section  twenty-seven' 

twenty-seven   of  this  act.      A  cretlitor,   or    a' 

terested  in  the  estato,   although  not  cited,    i^ 

appear  on  the  hearing  and  thus  make  himself  a 

proceetling.    When  letters  i.sBued  to  an  execub 

istrittor  hiiTo  been  revoke<l,  he  may  present  i 

gate's  court  a  written  petition,  duly  verified,  J 

Bi«  nccount  he  jndicinlly  settled,  and  that  his  st 

successor  has  been  appointed,  and  the  other 

fled  in  this  section,  bo  cited  to  attend  the  b«  ^ 


ner  tw 


§  2729-  lAm'd  W.t3.]  To  each  account 
surrogate,  as  prescribed  in  this  article,  must  1 
the  afflduvit  of  the  accounting  party,  to  the  cfl 
account  contaius,  accordinp;  to  the  best  of  hi| 
and  belief,  a  fall  and  true  statement  of  all  hia  | 
disbursements  on  account  of  the  estate  of  tbedea 
all  money  and  other  property  belonging  to  the  4 
have  come  to  his  hands,  or  been  received  by  am 
son.  hv  his  order  or  aathoritv.  for  his  mse.  and  tfeg 
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■tale,  on  all  tbe  aocouiitiiigKofa.ll  ths  executors  oradmiais- 
ators  shall  not  eineed  five  hundred  doilare. 
2.  If  he  proves,  by  his  own  oatli  or  another's  tostimony, 
,t  he  did  not  take  a  Tonoher  when  he  made  the  payment. 
or  that  the  vouclier  then  tnken  by  him  haR  been  Inat  or  de- 
stroyed, he  may  ha  allowed  any  item,  tha  payimnt  of  which 
"le  satisfactorily  proves  by  the   testimony  of  the  person  to 
iiom  be  made  it;  or,  if  that  person  ia  dead  or  cannot,  a'ter 
igent  search,  be  foand,  by  any  oonipeterit  evidi-noe  other 
an  his  own   oath  or  that  of  his  wife.     Hnt    an   Hllowanco 
not  be  made,  as  specified  in  this  ai'Ction,  unless  the  sur- 
rogate is  satisfied  that  the  charge  is  correct  and  just.     The 
surrogate  may,  at  any  time,  make  an  order  requiiih^  the  ac- 
eountiog  party  to  njake  and  file  bis  acconnt,  or  to  attend 
and  be    examined  under    oath,  toucbjug  bis    receipts  and 
(liBbursemeiits,  or  touchiog  any  other  matter  rolatiog  to  his 
admioistration  of  the  e^ftate,  or  any  act  done  by  hiiu  under 
color  of  his  letters,  or  after  Uie  decedent's  death  and  before 
the  letters  were  issued,  or  tnuchtng  any  perKontd  property 
owned  or  hold  by  the  decedent  at  tho  time  of  his  death.     No 
profit  shall   be   made  l)y  an    executor  or   administrator  by 
the  increnso,  nnr  shall  he  Bustaiu  any  loss  by  the  decrease, 
without  bis  fault,  of  any  part  of  the  estate  ;  but  he  shaU  ac- 
tonnt  for  snch  in  crease,  and  be  allowed  for  buch  decrease  on 
be  settlement  <>f  Ids  iiccounts.     On  the  judicial  settlement 
ft  the  account  of  an  executor  or  administrator,  the  surrogate 
nay  allow  the  acconating  party  f ■  t  property  of  the  dece- 
lent  perished  or  lost   without  the  fault  of  the  accouDting 
party. 

§  2730-  \Aind  1881,  1893. 1  On  the  settlement  of  the 
ticcoant  of  an  executor  or  administrator,  the  anrrogate  must 
Sllow  to  him  for  his  services,  and  if  tbereba  more  than  one, 
apportion  among  themaccordiiirt  to  the  services  rendered  by 
them  respectively,  over  and  above  his  or  their  expenses; 
1  For  receiving  imd  paying  out  all  sums  of  money  not  ex-  4  Bedf .  885, 
Seeding  one  thousand  dollars,  at  the  rate  of  live  per  cen- 
tum. 

Por  receiving  and  paying  out  any  additional  sums  not 
ktnonnting  to  more  than  ten  thousand  dollars,  at  the  rate  of 
two  and  one-half  per  centum. 

Jj'or  all  sums  above  eleven  thousand  dollars,  at  the  rate  of 
pne  per  centum. 

In  nil  cases  such  allowance  mast  be  made  for  their  actual 
iiid  necesMry  eipenses  as  appears  just  and  reasonable,  if 
tht)  value  of  the  personal  property  of  the  decedent  amounts 
to  one  hnndre  1  thousand  dollars  or  more,  over  all  his  debts, 
each  executor  or  administratur  is  entitled  to  the  full  com- 
pensation on  principal  and  income  allowed  herein  to  a  sole 
executor  or  adiuinisirator,  unless  there  are  more  than  three, 
In  which  case  the  corapenaation  to  which  three  would  be 
entitled,  must  be  apportioLed  among  them  according  to  the 
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a«ryice8  rendered  by  them  respectivdy,  nnd  a  like  appoT- 
tionment  shall  be  inmle  in  all  capes  where  there  sball  lie 
more  thaa  oao  esecutor  or  adiDmistralor.  Where  the  will 
provides  a  specific  coiupeasatiou  to  nn  executor  or  adminu- 
tnitor,  he  w  not  entitled  to  any  allownnce  for  bia  serv 
unless,  by  a  wiitten  instrument  filed  y/hh  the  eurrogatei 
renoances  the  specific  compensation.  Where  snccessii 
different  letters  are  issuf  d  to  the  same  person,  on  the  l, 
of  the  Maine  decedent,  ioclndiug  a  case  wht»re  letters  ta 
mentary,  or  letters  of  genor.il  administriitiou  are  issued  loT 
peiaon  who  has  been  previously  appointed  a  temporary  ud- 
nuQistrutor,  he  is  entitled  to  compensation  in  one  capiu 
only,  at  llts  election,  except  that  where  he  Las  received  ( 

pensation  iu  ano  capacity,  he  is  entitled  to  the  Axcrs 

any,  of  the  coaipensation  allowed  by  law,  above  the  BOtt 
which  he  has  already  received  in  the  other  capacity, 

§2731-  [Am'fil393.]  ;0a  the  judicial  settlement  of  the 
aooount  of  an  executor  or  Hdu]iui:)lrator,  he  may  prove  : 
debt  owing  to  him  by  the  decedent.  Whf  re  a  con  lest  ax 
between  the  ncoouuting  party  and  any  of  the  other  parti 
respecting  pruperty  alleged  to  belong  to  the  e.state,  bnt1 
■which  tha  accounling  laity  layaulaiio;  or  respecting  a  debt 
alleged  to  bo  due  by  the  accounting  party  to  the  decedi^nt, 
or  by  the  decedent  to  the  accounting  parly;  the  contest 
moat  ba  tried  and  deterininedin  the  same  manner  as  ant 
other  isHtie  ariHing  in  the  surrogate's  court.  From  tbedeatl 
of  the  decedent,  until  the  first  judicial  eettlement  of  an 
aooount  of  his  e.xecutor  or  ndmmietr.itor,  the  running  of  the 
Btfttute  of  UmitatiODR,  againht  a  debt  due  from  the  deci'dent 
to  the  nccouutiug  party,  cr  any  other  cause  of  action,  in 
fuv'jr  of  the  latttr  against  the  decedent,  is  suspended,  unless 
the  accounting  party  waa  appointed  on  the  revocation  of 
former  letter.*  issued  to  another  person;  in  which  cose,  the 
Tunniijg  of  the  statute  iti  so  suspended,  frotn  the  grant  of 
letters  to  him,  until  the  first  jndicial  settlement  of  bi« 
account.  After  the  flrst  judicial  RetU«iaeut  of  the  nrconnt 
of  aa  eiecutnr  or  adiiiinistrator,  tlie  Btiitnte  of  limitutioM 
begins  again  to  run  against  a  debt  due  to  him  from  the  de- 
cedent, or  any  other  caas«>  o£  action  in  his  favor  agaisbt  the 
decedent. 

§  2732-  [Am'd  1893.]  If  the  deceased  died  intestate, 
the  tiurplus  of  his  pergonal  pro]ierty  after  payment  of  debt<; 
and  if  be  left  a  will,  such  BurpluR,  after  the  priymcnt  of 
debts  and  legacies  if  not  bequeathed,  must  be  distribnted 
to  his  widow,  children,  or  next  of  kin,  in  uiann  r  follow- 
ing: 

1.  ODe-third  part  to  the  widow,  and  the  residue  in  equal 
portions  aiiionR  the  children,  and  such  persons  as  legally 
represent  tho  children  if  any  of  them  have  died  be£or«  the 
deceased. 

2.  If  there  be  no  children,  nor  any  legal  representative! 
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■of  them,  then  one-half  of  the  wholesurplaa  shall  be  allotted 
>t  the  widow,  iind  the  other  half  distributed  to  the  next  of 
(in  of  the  deceased,  entitled  under  the  proTibions  of  this 
ectiea. 

3.  If  the  deceased  leaves  a  widow,  and   no  descendant, 
irent,  liruther  or  sister,  nephew  or  niece,  the  widow  shall 

je  entitled  to  the  whole  snrjilua;  bat  if  there  be  a  brother 

|or  sister,  nej4jew  or  niece,  and  no  doscendiint  or  parent,  the 

ridow  shall  be  enliiied  to  one-bfllf  of  the  Bnrplua  aa  above 

>rovided,  and  to  the  whole  of  the  residue  if  it  dues  not  el- 

Beed  two  tboiisuDcl  dollarr^;  if  thersHidae  exceeds  th»t  Bum, 

Isbe  ahull  receive  in  addition  to  tho  one-half,  two  thonaand 

Idollars;  and  the  remaindi-rBhfill  bo  distribnteri  to  the  broth- 

|CTS  and  Bisters  and  the<r  represeutntives. 

4.  If  there  be  no  wid»w,  the  whole  Burplna  shaJl  be  dis- 
Itiiljiited  equally  to  and  among  the  children,  and  such  aa 
|legaliy  rapreaent  them. 

If  there  be  no  widow,  and  no  children,  and  no  repro- 
^BentativeH  of  a  clsild,  the  whole  surpluH  shaU  be  distributed 
to  the  next  of  kin,  in  eqnal  degree  to  the  deceased,  and  their 
legal  r  prescntativea. 

6.  If  the  deceased  leave  no  children  and  no  repreienta- 
Itivea  ''f  thniu,  and  no  ftLther,  and  leave  a  widow  and  a 
[mother,  the  half  not  diatriimted  to  Ihe  widiiw  shall  be  dis- 
Itribnted  in  equ  A  shares  to  bifl  uother  and  bratht-rs  and  ais- 

ters,  or  the  rtpiesentatives  of  such  brothers  and  Biatera; 
and  if  there  bu  no  widow,  the  whole  BiirpUis  shall  be  dis- 
ti'ibuttd  in  like  manner  to  tbe  mother,  and  to  the  brothers 
nnd  siatera,  or  the  repreaentativea  of  such  brothera  and  aia- 
tera. 

7.  If  the  deceased  leave  a  father  nnd  no  child  or  deacend- 
fniit,  the  father  shall  take  one-half  if  there  be  a  widow,  and 
I  the  wh-'le,  if  there  be  no  widow. 

5.  If  the  deceased  leave  a  mother  and  no  child,  descend- 
ant, father,  brother,  sinter,  or  representative  ot  a  brother  or 
sister,  the  mother,  if  there  be  a  widow,  shall  take  one-half; 
anil  the  whole,  if  there  be  no  widow, 

9.  If  the  deceased  was  illegitinifite  and  leave  a  mother, 

I  and  DO  child,  or  descendant,  or  widow,  suuh  motber  shall 

take  the  whole  and  shall  bu  entitled  to  letters  of  adminia- 

[trftlion  in  eschisionof  all  other  perHons.     If  the  mother  of 

such  deceased  be  fiend,  tbe  relatives  of  the  dei  eased  on  the 

piirtiif  the  mother  shall  tiikeiu  the  same  manner  as  if  the 

Ideceii  ed  l>ad  been  iL'gitimate,  and  be  entitled  to  letters  of 

ladniinifctriition  in  the  same  order. 

1(1'.  AVhtire  tie  deacendantH,  or  next  of  kin  of  the  de- 
I  ceased,  eatitleil  to  slinre  in  his  estate,  are  all  in  equal  de- 
gree to  the  deceased,  their  HbureH  ahidl  be  equal. 

11.  U  heu  siicii  descendantfi  or  next  of  km  are  of  une- 
I  qoHl  degrees  of  kindred,  the  surplus  shall  be  apportioned 
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among  those  entitled  thereto,  nocording  to  their  respectiftl 
Btucks;  BO  that  those  who  take  in   their  own  right  Email  K' I 
ceive  equal  sbarea,  and  those   who   take  by  representntioii  ' 
shall  receive  the  share  to  which  the  parent   ■whom  ILey  My- 
resent,  if  liying,  woald  hove  been  entitled. 

12.  No  raiiresentation  Bhall  be  admitted  among  coUttoil^ 
nfter  bro'bers'  nud  sisters'  children. 

13.  Reiiitiva!?  of  the  half-blood,  Bhnll  take  eqnslly  iritli 
tUose  of  the  whole  bl^od  in  the  si^me  degree;  and  therepn- 
sentativee  of  Rncb  relatives  shall  takein  the  same  miianeru 
the  repreBPntativea  of  the  whole  blood. 

14.  Dnscendanls  and  next  of  kin  of  the  deceased,  begott«a 
before  his  death,  but  bom  thereafter,  shall  take  in  the  taa* 
manner  as  if  they  bad  been  bom  ia  the  lifetime  of  tba  d*>  • 
ceased,  and  had  Biirrived  him. 

§  2733.  [Am'J  1893.]  If  any  child  of  anch  deceased  1 
son  have  been  advanced  by  the  deceased,  by  Hettleuient  ot 
portion  of  real  or  personal  property,  thevalae  thereof  sbtll 
be  reckoned  with  that  part  of  tbesarplns  of  the  personil 
property,  whinh  remains  to  be  distribnted  among  the  clul- 
dren;  and  if  such  advancement  be  equal  or  snperior  to  the 
amoant,  which,  according  to  the  preceding  section,  would 
be  distributed  to  snch  cbild,  as  liis  share  of  such  surjto 
and  advancement,  such  child  aad  his  descendants,  shall  be 
excluded  from  uny  share  in  the  distribution  of  such  enrplos. 
If  sach  advancement  be  not  equal  to  euch  auoutit,  eaob 
child  or  his  desoeudaDt>;  s>hall  be  entitled  to  receivo  so  much 
only,  as  is  sufficient  to  malie  all  tbe  shares  of  all  tha 
ohiltirGn,  in  suoh  surplus  and  ridvancemeat,  to  be  equal,  M 
nenr  as  can  ba  e!!timn.ted.  Tha  maintnining  or  ednoalir" 
or  the  giving  of  money  to  a  child,  without  a 
to  a  portion  or  settlement  in  life,  shall  not  be  deenil__ 
an  advancement  within  tbe  meaning  of  this  section,  nor 
shall  the  fortgoing  provigiona  of  this  section  apply  in  aa; 
case  where  thoro  is  any  real  property  of  the  intestate  to  de- 
scend to  hiH  heirs.  Where  there  is  a  surplus  of  personal 
property  to  be  distributbd,  nod  the  advancement  consisiad 
ot  peraoDrtl  property,  or  where  a  deficiency  in  the  adjnBt- 
iQeut  of  an  ndvancement  of  reftl  property  is  charg-nble  on 
peraoniil  property,  tbe  decree  for  diBtribt]ti<  n,  in  the  snrro- 
gate's  coui-t.  must  adjust  nil  the  aJvancementa  which  hvn 
not  been  previouKly  adjusied  by  tbe  judgment  of  a  court  of 
cotnpetent  jiij-iediction.  For  that  jnirpost<,  if  any  person  to 
be  affected  by  the  decree  is  not  a  party  to  the  proceeding,  the 
surrogate  mast  cause  him  to  be  brongbt  ux  by  a  Bopplo* 
mental  eitiition. 

§2734-  [4m'd  18S3.]  The  provisions  of  this  artiid* 
respecting  the  distribution  of  property  of  deceaatd  persona 
apply  to  the  personal  property  of  married  women  dying, 
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lesving  desoendanta  them  siiTviring.  The  hnsband  of  nny 
snoh  deceased  iiiarried  wouian  fihall  be  entitled  to  the  Hitme 
distribaiive  share  in  the  personal  properly  of  his  wife  to 
■which  a  widow  is  entitled  in  the  perHonal  property  of  her 
Luabund  by  the  provisions  uf  this  article  and  no  more. 

§2735.   lJi<T>ealfdlSd3.\ 

§2736.   i Repealed  1H'J3.] 

§2737-  [Repealed  lii93.] 

S2738-   [RepealedimS.] 

§  2739-  Ifiepealed  1893.] 

§  2740-  [Repeaied  1893,] 

§2741.  [Repealed  lS93.-i 

§2742-  Ajadicial  setlleinent  of  the  acootiat  of  an  ex- 
ecutor or  admiDiatrntor,  either  by  tlie  decree  of  tlie  sarro- 
sate's  court,  or  upon  nti  appeal  therefrom,  isconclnsiye  evi- 
dence Bgains'-  all  the  parties  who  were  duly  cited  or  ap- 
peared, and  all  persons  deriving  title  from  any  of  them  at 
any  time,  of  the  folluwing  facts,  and  no  others: 

1.  That  the  items  allowed  to  the  accounting  party,  for 
mont'y  puid  to  creditors,  te^ate^s,  and  next  of  kin,  for  neo- 
easary  expenses,  and  for  his  services  are  correct. 

2.  That  the  aocoun ting  party  has  been  charged  with  rill 
the  interest  for  money  rtceivfd  by  him,  and  embraced  in 
the  aoconnt  for  which  he  was  legally  accountable. 

3.  That  the  money  charged  to  the  accounting  party,  as 
ooUeotfld,  is  nil  thfit  wns  collof'tible,  at  the  time  of  the  set- 
tlement, on  the  dtbts  stated  in  the  account. 

4.  That  the  allownncea  rnade  to  the  accounting  party,  for 
the  decreiise,  and  the  ehiirgea  against  him  for  the  increase,  in 
the  vtiliieof  property,  were  coiTectly  made. 

§  2743-  Where  an  aooonnt  is  judicitilly  settled,  as  pre- 
BOrii>ed  Id  this  article,  nnd  any  part  of  the  estate  remainn, 
and  is  ready  to  be  diiftribnted  to  the  creditors,  legatees, 
next  of  kio,  hiisband  or  wife  of  the  decedent,  or  their  as- 
signp,  the  deiTce  muHt  direct  tho  payn.ent  and  distribution 
thereof  to  the  per.'iona  bo  entitled,  according  to  their  respec- 
tive rights.  If  any  person,  who  is  a  nece.iaary  party  for 
that  purpose,  hns  not  been  cited  or  has  not  appeareil,  a 
supplemental  citation  mnst  beissned,  as  prescribtd  in  sec- 
tion two  thousand  seveu  hundred  and  twenty-seven  of  this 
act.  Where  the  viilidity  or  a  debt,  claim  or  dihtriliutive 
share,  is  not  disputed,  or  has  been  established,  tbe  decree 
must  detbrmina  to  whum  it  is  payable,  tbe  K(im  to  be  paid 
by  reason  thereof,  and  all  other  qaestions  ooncernisg  the 
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same.  "With  respect  to  tbe  mattnre  enumerated  in  lhu8«- 
tion,  the  dwTee  is  coiichisive  ujxin  each  party  to  the  speiijl 
proceeding,  who  wa.s  duly  (;iteti  or  fi.pp<'ared  ;  and  npoj 
every  person  deriving  ti'tlu  from  such  a  purly. 

§  JS744.  In  ciihiT  of  the    fnllnwing  eases,  the  ■  ■ 
may  direct  tbe  dt-Jivcry  of  hb  uusold  chultcl,  or  tlu'  , 
nient  of  an  imcollL'cTL'd  dciiiaud,  or   any    other    pir-ocu. 
protH'rty,  to  a  party  or  piirtiis  eutitlcd  to  payment  cirdis- 
tribuliou,  in  lien  of  tlio  mtiiiey  value  of  the  i)roj)ertv: 

1.  Where  bII  tlie  parties  iiifereHled.  wlio  have  appeared, 
innuifest  their  conseui  Hiereto  l»y  a  writing  flied  in  thenar 
regale's  office, 

2.  Where  it  appe-ars  that  a  sale  thereof,  for  the  potpOtt 
of  payment  or  dutrihution,  would  cause  a  loss  to  thepAitio 
entitled  thereto. 

The  value  inu.st  l>e  a-scertained,  if  the  consent  do€8  m* 
fix  it,  hy  an  sppr!iL<wment  under  oath,  tnitde  liv  one  or  more 
persons  appointed  by  the  surrogate  for  the  purpose. 

§  S745.  Where  an  admitted  dcht  of  tbo  decedent  ii  not 
yet  due,  and  tlie  creditor  will  not  accept  present  pavmeat, 
with  a  rehate  of  interest ;  or  where  nn  iiction  is  pending  be 
tween  the  executor  or  udminiiitnitor,  utid  n  person  (-laimiiig 
to  lie  a  creditor  of  a  decedent;  the  decree  must  direct  tiMi 
fiKiiin,  suflieient  to  saiiufy  the  claim,  or  the  proportion  to 
wliirh  it  ia  ontitU'd,  together  with  the  protnible  amount  of 
the  interest  and  costs,  he  retaiued  in  the  liatuis  of  theiM'- 
couutin#{  party  ;  or  be  depoKiled  in  a  sufe  bank,  or  tniil 
toinptitiy,  sulijcct  to  the  aiirTO;,Tite's  order  ;  or  be  paid  into 
the  aurrogiitc's  court,  for  the  purpose  of  being  applied  to 
the  payment  of  the  claim,  when  it  ».s  due,  recovered,  ort " 
tied  ;  and  tliiit  so  nuich  thereof,  and  is  not  newjed  for  tl 
jjuritoHC,  he  ufterwwds  distributed  according  to  law 

§2746.  [.Iw'd  188fi.]  "When  a  legacy   or  distributi 
share  ts  payable  to  au  iufant,  the  decree  may.  in  thedlsc-n? 
tion  of  the  purrogule's  court,  direct  it,  or  so  much  of  it  «> 
may  be  necessiiry,  to  be  paid  to  his  general  guardian,  to 
applied  to  his  nujvport  and  educadon;  or  when  it  does 
exceed  fifty  dolltirs.  the  decrr'e  mav  order  it  to  \te  paid 
his  father,  anrl  if  his  fnllur  lie  de-id,  then  to  his  mother,! 
the  use  and  benellt  of  jjuch  infant.     Said  court,  may,  in 
discretion,  by  its  decree,  direct  any  legacy  or  distributi 
sliare,  or  |  art  of  a  leg'ar'v  or  disliilmtive  snare,  not  jMiid 
applied  as.  aforesaid,  which  in  payable  to  an  iufant,  to 
palil  to  the  general  gunrdiun  of  sJich  infant,  upon  his  e: 
culiiig  and   depositing  with  the  surrogate  in  his  office, 
bond  running  to  such  infant,  with  two  or  more  sufflcie 
sureties,  dnlx  acknowledged  and  approved  by  thesurrogal 
in  double  the  amount  of  fiurh  legacy  or  distributive  shai 
conditioned  tlml  such   general  guard ifin  shall   faithfully 
npply  sucti  legacy  or  distriluitive  share,  and  render  a  true 
and  just  account  of  the  application  tliureot,  in  all  respeeW, 
to  ftny  court  having  cognizance  thereof,  w  hen  thei 
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required,  the  sureties  in  which  bond  sliall  justify  as  re- 

?!Uired  in  thia  act.  The  said  tourt  may.  in  its  disorption, 
rom  time  to  time,  autliorize  or  dirtx-t  eucli  general  guar- 
dian to  esfK-nd  such  part  of  siicli  k'carv  or  distribulive 
share,  in  the  support;,  mainifnaiire  ami  eSuc-iiLion  of  such 
infant  as  it  deems  nectiswiry.  On  such  infaut's  coming 
tweiity-one  yeara  of  age,  he  shall  be  eiililled  to  receive,  ana 
his  general  gUMrdi:iQ  shidl  pay  or  dfliver  to  him,  under  the 
direction  of  the  surrogate's  court,  tliu  securities  so  taken, 
*nd  the  intcrt-st  or  other  moneys  tlmtmny  liaveljeeD  paid  to 
or  received  by  such  gBneral  gunrJian,  after  dcduftiugtlitre- 
f  rom  sucli  amoviiita  as  have  Wcu  fwid  or  expended  in  pur- 
suance of  the  orders  and  decreea  of  said  court,  so  made  aa 
aforcaaid  uiid  the  Ifpid  commissions  of  .such  giiardinn;  and 
the  Siiid  geuerid  giuirdian  shiili  be  linbte  to  account  in  and 
undiir  the  direction  of  llio  surrogate's  court,  to  his  ward, 
for  the  sttuie  ;  in  case  of  the  dealK  of  said  Infant,  before 
coming  of  age,  llie  said  Bectiritiea  and  moneys,  after  inal^inz 
the  dtfductiuna  afori's»aid.  shall  go  to  hia  esecutor-H  or  atl- 
niinisiralor*,  to  be  applied  and  distributed  according  to  law, 
and  the  general  gujirdian  shidl  in  like  ntanner  be  lialile  to 
account  10  such  udmLnistralor  or  executor,  If  tlu're  be  no 
general  gunrdiiin,  or  if  the  surrogate's  court  do  uot  order 
or  decree  ttie  payment  or  disposition  of  tlie  legacy  or  dis- 
tributive share  in  some  of  the  ways  above  described,  then 
tlie  legacy  ordislriliutivc.  ahitre,  or  part  of  the  snmo  not  dia- 
posed  of  as  aforc-^aid,  whether  the  aame  consists  of  money 
pTBecurities,  shall,  by  tbe  order  or  decree  of  the  surrogate  a 
bODTt,  be  paid  and  delivered  to  and  deijosiled  in  said  court, 
t>y  paying  and  delivering  the  ssuue  to;ind  deposiiingitwith 
the  county  treasurer  of  the  count  v,  to  be  held,  managed, 
investcfi,  collected,  reinvested  audi  disposed  of  by  him,  aa 
prescribed  and  requirect  by  section  two  thousand  five  hun- 
dred and  thirty -seven  of  this  act.  The  regulations  con- 
tained in  the  general  rules  of  practice,  aa  specified  in  sectittn 
Bcven  liimdred  and  forty-four  of  this  act.  aud  the  provisioiia 
of  title  three  of  cha|>ler  eight  of  tiiia  aet  apply  to  nioney, 
legacies  and  distributive  shares  paid  to  and  securities  depos- 
itetl  with,  the  county  treasurer,  as  pres«:n'l)ed  in  Ihissf^ction; 
except  that  the  aurrogale'a  court  exercises  with  respect 
thereto,  or  with  respect  to  a  eecurity  in  which  any  of  the 
money  has  been  invested,  or  upon  v^hich  it  has  been  loaned, 
tbe  power  and  authority  conferred  upon  the  siipreuie  court  by 
section  seven  hundred  and  forty-seven  of  this  act.  Sections 
forty-six,  forty-seven,  forty-eight,  forty-nine,  fifty  andtifty- 
one  of  part  tvvo,  chapter  six,  title  three,  article  two,  of  the 
Reviseii  Statutes,  are  repca.led. 

§2747.  Where  tbe  person  entitled  to  a  legacy  or  dis-   lOtN.T.BST 
tributive  share  is  unknown,  the  decree  must  direct  the 
executor  or  administrator  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  bonelllof  the  person 
.  persona  who  may  thereafter  appear  to  be  entitled  tlioceta. 


)  or  ^H 
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IB  Abb.    N. 
C.  ISSn. 


81«       DISPOSITION  OF  REAL  PROPERTY.    JJItf 

The  wirropate,  or  tlie  supreme  court,  upon  the  petiUimul  • 
poreoD  claiiuiiig  to  boat)  entitled,  and  upon  at  least  fourtitt 
(lays'  notice  to  the  Attorney-General,  accompanied  wiili » 
copy  of  the  petition,  may  by  a  reference,  or  by  diwiin! 
the  trial  of  an  i.ssiie  by  a  jury,  or  otherwisej  asc;i'rt 
rtghlM  of  ilie  persona  interested.  muJ  grant  an  ordenl' 
the  payment  of  any  money,  whifli  app<'ur8  to  be  due  lu  ur 
claimant,  but  without  iuterest.  and  deducting  all  expea* 
incurred  by  the  Slate  with  respt'Ct  to  the  dccwlent's  <'<i«i'- 
The  comptroller,  u|>na  the  production  of  a  certiflefl  > 
the  order,  must  dniw  his  warrant   upon    the  trea-sun 
the  amount  th«^^ein  dircrled  lo  be  paid  ;  which  must  l)epi.iii 
by  the  State  treiusurer,  to  the  person  enlitlwl  thereto. 

§  £748,    The  decree    must    iilso     <lirect    the  e\     i 
or  iidininisirator  to  pay   to  the  county  treasurer  a 
or   distributive  share,  which    is    not    paltl    to  the  ' 
entitled  thereto,  nt  the   e.tpiriition  of  two  years  fr^  ' 
time  when  the  decree  ia  miide,  or  when  the  Icgiuy  ,:  ^ 
tributive  share  ia  piKvahle  by  the  terms  of  the  liecreie.    Thf 
money,  so  paid  to  the  county  treasurer,  can  be  paid  out  li,! 
him  only  by  the  sjiecial  direction  of  the  surroiyrate:  or  pur- 
suant to  the  judgment  of  a  court  of  competent  jurisdictioii 


TITLE  V. 


Dupoiition  of  (fie  decedent'ii  real  property,  for  t/ie  payvutU  <t 
debU  and  funeml  cxpermet.  IH*tH.bution  of  the  pr0eeed$. 

I  2749.  What  property  subject  to  IlliK  lillc 
S7S0.  Petition  -,  when  and  by  whom  preaented. 
9751.  Creditor's  tiuio  to  apply  extended  In  cert&in  cases. 
87&^  Coiituiiic  <if  jM'lltion, 

2753.  PniccvdingHi  wlicro  sotno  of  the  facts  are  uokDown. 
S754.  Cit.a(ioii  theretipon. 
>75a.  Hearing. 

S7S6.  Pruof  of  detit  n[ion  whkii  judgment,  etc,  baa  been 
S<S7.  Tbo  lait  deciioD  qoaliflBd. 
S7W.  Decree  to  recite  delits. 
t759.  Wliat  prouf  ueceasary  for  a.  decree. 
2760.  I>ccn.'«  to  mortgage  or  loaw. 
8701.  Becree  lo  sell. 
2782.  Id.  ;  wlifn  tille  Is  In  controversy. 
9708.  Id.  ;  order  in  wbich  dltTf^pent  parcels  are  to  lie  iold. 
tlOi.  Id. ;  where  undivided  interest  or  precedent  ustale  Is  enttst ' 

by  Ihe  will,  etc. 
STIB.  Form  of  decroo. 

87M.  Bond  to  be  givea  hy  executor  or  administrator. 
S7BT,  If  he  Tefiises,  freeholder  to  he  appointed  to  execute  decree. 
276S.  Order  directing  execution  of  tltcreo. 
27IJ9.  Id. ;  a»to  dirtinct  parcels  afler  appeal 

8770.  Id.  :  not  affected  by  deiilh,  etc 

8771.  What  credit  allowed  on  Bale. 
87i2.  M^Hleofhole;  notice  thereof. 
8773-  Distinct  parcolB  to  tic  sold  separately. 
2774.  Who  nut  tu  purchase. 
8776.  Order  to  rarate  sale.    Besitle. 
BTfl.  Order  to  confirm  sMe.     Conveyance  thorenpon. 
jt177.  When  conyeyance  not  to  effect  pnrcbaser  or  njoi 

Lclr,  etc. 
2778.  EITect  of  conveyance  In  other  cases. 
J7TB.  Contract  toT  Intwla  •,  tow  sold. 
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S(80.  Id. ;  pBrchasor'rt  honil  for  paymiiit  tlierpupnn. 

S781.  Id.  ;  -wliiai  ltiU!re-t  in  ])art  of  laiul  xnay  b(!  riM. 

St88.  Id.  ;  effect  of  couveymice  of  di'cedeut  s  laU)re«t. 

S78S.  Id.  ;  effect  of  coDvoyai)Ci>  r.f  part. 

Xm.  PoTchaser'a  title  nut  aflectcJb.v  certain  Irrc^HlarUIin,  et«. 

8786.  Id. ;  prefiiinptinii  where  r«-'ordfl  hare  beeu  nmioved. 

2788.  Procet'dd  to  bL- paid  iuto  court.    Kffect  thereof . 

2787.  Notice  of  dinlrrLiitiou  of  proceods. 

27(i8.  1  louring  :  prouJ  of  furtlicr  di-btn. 

8789.  Wlienwilcnf  iinM)ld  proiierty  tiiuy  bo  directed. 

2790.  pToot  of  clalniB  to  sarplnM  money. 

2791.  DMreefor  tllHtribulifiti. 
STBS.  Id.  ;  county  treamrcr  to  distribute. 
8798.  OlHtrlhution  ;   hnw  madr. 
2794.  Dower  in  lauds  uudprcrjutrarl ;  how  compulwi. 
S(9i.  Ftind  net  apnrt  for  dowi'.- ;  linw  Inveitted.etc. 
9TV9.  Id. ;  nbare  iK'loiigin;;  Co  infant,  utr. 

2797.  fiiliia,  upon  proCfedlnys  uiidtr  lliLs  title,  of  an  actloa  to  fore. 
close,  etc. 

2798.  Biirplii»  mone;  on  forecloeore  tid  other  ulei ;  when  paid  to 
tinrroeate. 

2799.  Id.;  how  dislribnted 

S800.  Securitiei'  ami  leawH  ;  FtirroEatn'R  duty  respecting  the  time. 
SdOl.  Bestitutioa,  forauaeu  BiibsF<iaently  disco^rered, 

§  2749.  Real  property,  of  whif^h  a  ileeetknt  died  sdzcd,    34  iiun,  i 
aucl  the  interest  of  a  di-cedeot  in  real  property,  held  by  liiui   Jl'.*''*"  '* 


I 


tinder  a  contract  for  the  puxehiuse  tliereof,  mtule  either  with 
him,  or  with  a  person  from  wliijtn  ho  derived  his  interest, 
may  be  ditfp<j«;rt  of.  for  the  pa^'jiit'iit  of  Ins  deiifs  and  funeral 
t'X])en.>«!,s,  as  prescribed  in  this  title  ;  except  where  it  is  de- 
vised, e.xpressly  charged  with  tlic  payment  of  debts  or  fun- 
eral expenses,  or  is  exempt  fnitn  levy  and  sale  iiy  virtue 
of  an  exeetilion,  as  prescribed  in  title  SL-cimd  of  'chapter 
thirteetith of  thi.sact.  The  expre.saion,  "funeral expetises ". 
as  u.*-d  in  this  title,  includes  a  reasonable  cliarge  for  a  suit- 
able headstone. 


ladN.T.  1 


1885.1  At  anytime  within  three  years 
July  granted  within  the  Stale,  upnn 


RRcdf.S 
10  Civ.  I'll 

8  Deni.  S7. 
49  llur>.  4J8 
127N.T.MC. 
134  Id.  «13. 1 


§  27B0.  [Arn'd 
after  letters  were  first  d I 

the  estate  of  a  deewlenl,  an  exefiitor  or  adrniniKtrHtor. 
whether  sole,  or  joined  in  the  letters  wi:h  another,  other 
than  a  temjiorary  adniiuLHlratur ;  or  a  creditor  of  the  dece- 
dent, otiier  than  a  creditor  by  a  judgment  or  a  mortgnije, 
which  is  a  lien  up'jn  the  decedent's  real  pro|)crty  ;  mny 
present  to  the  surrogate's  court  from  which  leiii^rs  were  is- 
sued, a  written  petition,  duly  veritie«l,  praying  for  a  det;rie 
directing  a  di^ip^jftition  of  the  dec* dents  real  property,  or 
interest  m  real  property,  Rpceified  in  the  last  section,  or  so 
much  thereof  as  is  necessary  for  the  jMyment  of  his  debts 
or  funeral  expenses,  by  the  mortgage,  lease  or  sale  nt  public 
or  private  sale  thereof  ;  and  that  the  parties  named  in  the 
petition  and  all  other  nece&^^iry  parties  as  prescribed  iti  the 
subsequent  fieetion.s  of  this  title,  may  be  cited  to  show  cause 

Cby  such  a  decree  should  not  be  made. 
g  27S1.  [Am'dlf>»7.]  The  time,  dorfng  which  an  action  i«».T. 
pending  in  a  court  of  record,  between  a  creditor  and  an 
executor  or  sdimnistrator  of  the  estate,  is  not  a  part  of  the 
ne  limited  in  the  lait  MCtion,  for  presenting  a  pethkm. 
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founded  upon  a  debt,  wLich  was  in  controversy  in  tht  k  I 
tioD  ;  if  the  cre<liiorhas,  before  the  expirutiuu  of  llictin«"| 
limited,  tiled,  in  the  curb's  ofllce  of  tlie  county  whtrt Bui 
real  property  Is  Bituaiwl,  a  notice  of  the  ptndemy  of  ill" 
action  specilying  the  nunu's  of  the  parties,  the  i  i 
action  tmd,  if  the  creditor's  debt  is  made  the  1\ 
a  counlercltiiiu,  llie  nature  of  the  counturolaini ; 
a  distcription  of  the  pioperty  in  that  county  to  be  i 
thereby  ;  and  stating  tliiil  it  will  be   huld,  as  seca 
any  judgriienl  obtained  in   the  action.     A  notii-e  so' 
BHisl  lie  recorded  and  indexed,  and  may   be  canceled,! 
prescribed,  with  respect  to  the  notice  of  pendency  of  «ni 
tiou,  in  article  nictll  of  title  first  of  chajitor  fourteen  of  it 
act.    It  may  also  be  canceled  in  like  manner,  or  a  spcciMl 
portion  of  tne  pro))erI  \'  allected  thcrebv,  may  be  (lisclnirpij 
from  tlie  lien  thereof,  by  the  onier  of  tlie  court  in  y\i 
action  is  pending,  made  upon  the  application  of  a  L 
having  un  iutcrest  in  tha  real  pro^H-rty,  upon  notice  I 
creditor  and  upon  such  terms  as  justice  requires.     V 
ever  an  executor,  admini-strator,  or  creditor  of  a  deceased} 
son  shall  have  commenced,  or  aballbercaftor  commence, 
action  in  any  court  of  competent  jurisdiction  of  tlii-s  fU 
for  the  purpose  of  eetting  a;^ide  any  fraudulent  convcyiuMi 
of.  or  incumbrance  npon,  any  rraf  estate  of  Buch  dct'easrf] 
person,  and  such  action  shall  h;iv6  been  decided  in  favor o(  ] 
BUch  executor,  administrator,  or  creditor,  such  executor,  ad- 
miniatrator  or  creditor,  may,  at  any  tinieivitbin  tlirce  ' 
after  tlieflnal  detcmiination  of  such  action,  have  and  ' 
tain  an  aciion  of  proceeding  aj^siinst  the  proper  parlies, 
any  court  of  competent  iiirisdiction  of  this  state,  for  a  s 
of  such  real  estate,  and  lor  a  di.strihuiion  of  the  procewU 
such  rKvl  estate  among  the  creditors  of  such  deceased 
KOti  and  uther  [)erHciris  entitk^l  to  the  same  as  may  be  din 
by  tlie  juilgment  in  such  action. 
IScm  80  S  8758.  The  petition  must  set  forth  the  following 

UTM.v.  asG.   tP's,  **  neiirly  as  the.  petitioner  cAn,  u|H3n  diligent  inqiiii 
ascertain  tliciu  : 

1.  The -unpaid  debts  of  the  decedent,  and  the  name 
each  creditor,  or  person  claiming  to  be  u  creditor ;  and 
amount  of  llie  unfwid  funeral  expenses  i>f  the  decetleat 
any,  aud  the  name  of  each  person  to  whom  any  sum  is 
by  renaou  thereof. 

8.  A  general  description  of  all  the  decedent's  real  pi 
erty,  and  interest  in  real  property,  wiihin  the  State,  wl 
may  bedisposed  of  as  prescribed  hi  tliis  title  ;  a  slatenie 
of  the  value  of  each  distinct  parcel ;  whulher  it  is  improvj 
or  not;  •whellier  it  is  occupied  or  not;  and,  if  oocupia' 
the  tmrue  of  each  occupant.  Where  the  petitlcm  dc 
an  interest  in  real  projierty,  specilled  in  section  two  thoiu 
seven  hundred  and  forty-nine  of  this  act,  the  value  of 
interest  must  be  stated,  and  ako  the  value  of,  and  the  oi 
particulars,  specified  in  this  section,  relating  to,  Oie 
property  to  vjluclitho  vnVete^  aUttc\\t>\5. 
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Tlie  names  of  tlie  Lvisbiind  or  wifu.  und  of  all  Uie 
ir?ii-s  and  devisees  of  tlie  dw:edent,  und  also  oi  every  other 
crson  cliiiiiiing  under  them,  nr  pitlierof  Hieru.  minting  who, 
~  any,  are  infants;  tlie  aK<J  of  c«cli  inftiiit,  iind  (lie  name 
f  his  general  gnurdtiui,  if  any :  mid  niso,  if  tlie  pctitirm 
)  prt'S(?iiUd  by  a  creditor,  tlwJ  iiutiio  of  tacit  exfcutor  or 
dministnitor. 

4.   If  the  petition  is  presented  by  en  executor  or  adminis- 
rator,  tlie  anioucl  of  piTMoniil  jjropcrty  ivliicli  has  como  Lo 
ia  hands,  and  those  of  liiseo-excciiiors  or  t-oadniinistralorH, 
any ;  the  applicatioii  thereof,  tuid  the  amount  which  may 
et  be  reiili/ed  thfrefrotn. 
g  87.53.  If,  upon  diligent  inqwiiy,  any  of  the  matters  e  TJ.  T. 
equlrcd  tibeac't  forth,  as  prescribed  in  the  laitt  section,    Supp.  OTS 
innol  !k'  astertiiiiifd  by  tliu  petitioner,  that  fuel  must  be 
lown  to  the  eorropate's  satisfaclion,  and  the  suiTo^ate 
lUSt  thereupon  inquire  into  the  miitier,  as  pivscribed  in. 
irticle  first  of  title  sticond  of  this  cliapi.er.     If  tho  petition 
is  presented  by  a  creditor,  the  surroj^ate  may,  by  order, 
retpiiro  the  executor  or  Ddministrntor  (o  render  such  an  ac- 
count or  other  siatement,  as  he  deems  necessary  for  the 
purpose  of  the  inquiry. 

§  2764.  Where  the  surrogate  in  satisfied  that  all  the  j  jyem.  iwT 
facts,  spcrifled  in  the  hist  &ce.tion  but  one.  have  been  awcer-  »i  Hun,  5oL 
taincd.  as  fur  ass  they  caa  he  upon  diligent  inquiry,  and  it  *  ^""^^  ^* 
appears  to  him  that  tho  delita  and  hincral  expense.'!,  or 
either,  cannot  be  paid,  without  resorting  to  the  real  prop- 
erty, orinitrcsi  in  real  property,  ho  must  is.Hue  a  citation 
according  to  tho  prayer  of  the  petition.  If,  upon  the  in- 
quiry, it  appiars  to  the  surrogate  that  any  heir  or  devisee,  or 
person  cbiiming  an  interest  in  the  property  under  an  heir  or 
devisee,  is  not  uanicci  in  the  petition,  tliecitationmutitalsobe 
directed  to  him.  Unless  the  e.vecMtor  or  administrator  has 
caused  to  be  published,  as  pr<-scribed  by  law,  a  notice  re- 
quiring creditors  to  present  their  claims,  and  the  time  for 
the  prewii tttliou  thereof,  pursuant  to  the  notice,  has  elapsed, 
the  citation  niu.st  be  directed,  generally,  to  all  other 
creditors  of  the  decedent,  as  well  aa  to  the  creditors 
named 

§  2755-  [Am'd  1887,  1893. ]  Upon  the  return  of  the  ci-  «  Hun,  801. 
tation,  the  snrrogate  mniit  proceed  to  bear  the  allcgationB 
and  proofs  of  the  parties.  A  creditor  of  the  decedent,  or  a 
person  having  a  claim  for  unpaid  f  nnerMl  expenses,  alibongb 
not  named  in  the  citation,  may  present  and  prove  bis  debt, 
and  thuB  make  bimself  a  party  to  the  special  proceeding.  A 
creditor  of  the  decedent,  whose  claim  ianotyetdae,  may 
present  and  prove  his  difnt,  and  have  the  same  e-tabUabed 
upon  a  rebate  of  Ifgal  interest,  and  thus  make  himself  a 
party  to  the  apecial  proceeding.  An  beir  or  devisee,  or  a 
person  claiming  under  an  li«^ir  or  devisee,  of  the  property 
in  qnestiun,  altbongb  not  named  in  the  citntio'i,  miiy  con- 
test the  nece-aity  of  applying  the  property  to  the  payment 
of  debts  or  funeral  axptstima,  or  the  validity  of  &  debt  ^xi»ot 
■aDdae,repreiienlyedittit-iiniiaf(  agAinst  thedecedenVor  \^ieTe»c 
laabivaeea  of  tit«  t<">^<-l  (zpe-nses,  may  inVerpowi  wa^  ^*- 
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feasc  to  (be  whole  or  any  part  thereof;  and,  for  t 
may  make  himself  a,  party  to  the  special  prnoi: 
•dmiBfiion  or  allowance  by  the  executor  oradtuiuiiUjUT:^ 
olaini  or  debt  of  any  creditor  against  the  decedent,  ibiilT 
tlie  purpoHeof  ench  proceeding,   be  deemed  na  etliU^ 
ment  thereof,  unless  objt'Ciion  be  made  thereto  liyif 
to  the  special  proceeding.     Where  6uoh  a  defenni 
luider  the  etittiite  of  limitation,  an   act  or  admismoaj 
execator  or  edmJQibttAtor  does  not  pievent  the: 
the  statute,  or  revive  the  debt,  bo  as  to  affect  in  any  I 
the  real  property,  or  interest  in  real  property  in  qa 

^  8766,  WIktl^  m  judgment  or  decree  has  lieenra 
against  an  executor  or  administrator,  for  a  debt  due  I 
the  dfceilent,  Iho  dnbl  in,  ntviTllieJeis,  deemed  a 
the  decedent,  to  the  same  extent,  ami  to  be  estubliiilK'l  •  j 
.the  same  niiuiivtT,  and,  except  an  prescriJu'd  in  tliis  i 
uMCtioa,  suljjett  to  Iho  same  defeuees  as  if  an  actios) 
'not  Ijcen  brought  thereon.     But  a  judgnjem  oj 
rendered  upon  a  trial  ujmn   the  merits,   is  presumpi 
evldenc§  of  the  debt  upon  the  heiu-ing  before  the  siirrog 

I  8757.  The  last  section  is  subject  to  the  following et] 
ceptifins: 

1,  TIte  deht,  for  which  the  judgment  was  rend 
canout  be  allowed,  Jia  against  the  property  in  question, I 
any  greater  bum  than  the  amouut  recovered,  exclusiv«( 
cost«. 

2.  An  heir  or  devisee  of  any  of  the  property  in  que 
or  a  party  claiming  under  an  licir  or  devisee,  may 
pose,  in  reduction  of  the  amount  claimed  to  be  due  up 
judgment  or  decree  agaiusst  the  decedent,   or  against  1 
executor  or  administralur,  any  payment  or  ooijitereli 
•which  might  be  allowed  to  him,  or  to  the  person  uii 
■whom  he  claims,  in  un  action  founded  upon  the  debt. 

§  8768.  The  decree  must  determine  and  spi-cify 
amouut  of  cjich  debt  e-«tabliphed  before  the  surrogate, 
valid  aud  milisisting  debt  agiiiiiKt  the  decedent's  e>-fsii 
as  a  just  and  reasonable  charge  for  funeral  expenses, 
must,  ia  like  maimer,  specify  what  demands  presei. 
have  been  rcjerted.  The  vouchers  presented  before 
Burrogaic,  in  support  of  pjieh  debt  established,  must  In 
and  remain  in  the  surrogate's  office, 
WHan,  Bf>i.  65  8769.  A  decree,  directing  the  disposition  of 
property,  or  of  an  interest  in  real  property,  can  be  1 
only  'where,  after  due  fsami Dalian,  the  following 
have  Iweu  established  lo  Ike  aatisf action  of  the  Burrogmte : 

1.  That  the  proceedings  have  been  in  conformity  to   *" 
title. 

2.  That  the  debts,  for  the  payment  of  which  the  de 
is  made,  are  the  debts  of  the  dece<ieijt,  or  are  just 
reasonable  chargea  for  his  funeral  expenses ;  and 
justly  due. 

3.  That  they  are  not  secured  by  a  judgment  or  mortgi 
or  expressly  charged  \>y  \ive'<NVft.  \v\i^m  Vb.a  &«c«d«nf8 
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^I>«rty,  or  interest  in  real  property  ;  or,  if  a  debt  is  so 

tiTcd  «ir  oliarfifd  i]]ion  a  portion  of  the  real  projjerty, 

Xxitcrt'st   ill  rwil    propiTly,    tluit   the    remedies  of   tiie 

,,-w^  *S.  iior,  by  virtue  of  tliat  charge  or  Bocurity,  have  been 

^^=-      That  the  property  dlriTtcd  to  be  disposed  of  was  not 
^^^citually  devised,  expre*isly  cluirgfil  with  tlie  piiymcut  of 
^'^t.s  or  funeral  expenses,  and  is  not  fiubjecl  to  a  viilid 
^B2^''«r  of  aak"  for  tlie  payment  thereof  ;  or,  if  w]  deviKed  or 
^P^*3cct,  that  it  is  not  practicable  to  enforce  the  charge,  or 
,e^-_^Xernte  lh(^  power,  and  that  the  creditor  has  elleclualiy 
*-^«ir|iiished  tho  siiine. 
^^>.    'I'hat  all  the  personal  jjrorH'rIy  of  (he  dejvdeiit,  whieli 
^^  *tld  have   been  applied    to  jjayment  of  the   deeedt'ut'a 
"fc^tits  aud  funeral  espentMS,  baa  been  ao  applied ;  or  tliut 
^^*  executors  or  administrators  have  proceeded  witli  reason- 
^   V-J*^®  diligence,  in  convTilitig  the  pernjnal  property  into 
P'"?*^ne7,  and  applying  it  to  the  payment  of  those  debts  and 
~»neral  expenses  ;  and  that  it  is  iii-iUUeieiit  for  the  pay- 
tent  of  the  same,  aa  e-stiiblished  by  the  decree. 

§  2760.  [Am'd  1H8.').]  If  the   facts  sped  fled  in  the  last 

iction  are  satisfactorily  estnlilished,  the  surrogate  must  in- 

|.1iire  ■vvhelhur  fiiiflicieiit  money  can  he  raised,  advantage- 

^Xislytothe  persons  iDteiestetl  in  the  rcal'property,  by  a 

'  lortgftge  or  lease  of  the  rc;d  property  of  which  the  dece- 

lent  died  seized .  or  a  part  thereof.    A  nd  to  that  end  he  ahull 

Ippoint  three  competent  disinterested   persons  to  examina 

ind  apprniae  each  parcel  of  aueh  real   property,  and  it9 

rental  value  at  its  jnst  and  fair  market  value  ;  they  shall 

forthwith  bo  apprai.se  the  Haine,  make  a  report  thereof, 

ign'.'d  and  veriUed  by  at  least  two  of  them,  describing  eacli 

>nTceI,  and  stating  its  value  niid  rental  value,  and  tile  the 

ime  in  the  surrogale's  otlice.      If  ho  asciTtaina  thut  tha 

inoney  can  be  so  raised,  the  deftreo  must  direct  the  eset^u- 

ftion  of  one  or  more  mortgagea  or  leases  accordingiy  ;  but  a 
lease  ahail  not  be  made  for  a  longer  time  than  until  the 
youngest  i>erson  interested  in  tho  property  lea-ned  attains 
lull  age.  A  mortgage  or  lease,  executed  pursuant  to  such 
^a  decree,  lias  tlio  same  effect  as  if  it  had  been  made  by  the 
decedent,  immediately  before  kin  duatli. 
§  8761.  [^mVnfl8.Ti.]  Where  it  appears  to  the  surrogate 
■upon  the  inquiry  made  as  pre.stribeu  in  the  last  section, 
that  sufficient  nioue;^  cannot  be  raised  advantageously  to  the 
persons  interested  in  the  real  property  by  mortgage  or 
lease,  the  d<>creo  must  direct  a  sale  of  the  real  property,  or 
interesit  in  real  property,  or  of  so  niiirli  thereof  as  is  neces- 
sary, in  order  to  pay  the  debts  and  funeral  expense.*)  of  the 
decedent,  as  estalili^hed  in  the  deerue.  at  public  or  private 
sale.  "Where  a  sale  of  all  the  retil  property,  or  interest  in 
real  property,  is  not  necessary  for  thut  purpose,  but  enough  , 
of  either  cannot  be  sold,  without  manifest  prejudice  to  ma  ,. 
persons  interested,  the  decree  may  direct  a  sole  of  alilfaft 


■ur  iiiitrfMi  luf  ititiTTnc-arcTFc— rrniy— nneq 
cutiou  lliert'of,  witli  n'spect  to  that  j)roperty,i 
until  the  special  direction  of  Uie  surrogate. 
a  party  may  apply  at  iiny  time  afterwards,  \ 
the  i^tlK'Ts  wlio  appi'nrcd,  for  an  order  direct 
tion  of  the  decree,  with  re.s[xcl  to  the  proper 
§  2763.  Where  the  decree  directs  the  I 
more  distinct  parcels  of  real  property,  of  "Wl 
dent  died  seined ;  or  his  interest  under  two  or  I 
for  the  purchase  of  distinct  parcels  of  real ' 
decree  may  direct  the  sale  to  be  made,  in  tt 
the  surrogate  deems  just,  unless  it  appearstb 
distinct  pnrce.la,  of  which  the  decedent  dia 
been  devised  hy  hiia,  or  stikl  hy  hia  heii»;j 
the  sevtial  distinct  parcels  must  be  soli 
order : 

1.  Property  "wliich  descended  to  the  dc 
has  not  heeu  sold  by  them. 

2.  Property  so  descended,  'Which  has  been,' 
8.  Property 'wldch  has  been  doTised,  and 

fiold  by  the  devisee.  ( 

4.  Property  so  devised,  ■which  has 
visee. 

§£764.  Where  the  decedent's  will  di^ 
ed  interest  in  r«d  property,  but  not  the  whfl 
therein  ;  or  creitte.4  a  precedent  estate  in  real 
■^hcre  an  heir  of  the  fft'cedciit  has  sold  an  ii 
est,  or  created  a  precedent  cstaie,  in  real  | 
descended  to  him  ;  the  entire  i)rni>erty,  to  yj 
vided  interest  or  i)rccedent  csiiue  attaches. 
But,  in  applying  Ihc  proceeds  to  the  paymei 
funeral  expenses,  the  !ii>plicatinn  of  tlie  pro 
proceetia,  belongina;  i<>  tiie  devisee  or  grante 
vided  interest,  or  of  the  precedent  cMate.  mus 
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3.«rl  iiri'scribpd  hy  law  or  hi  case  of  his  failure  so  to  do,  by 

roseholdiT,  lr>  he  appointed  by  the  giurropateaR  pri'scribea 

l*%w  ;  mill  ill  case  a  sale  tbureof  be  rlirccted,  may  aiilhor- 

t  lie  sutiio  U>  be  made  at  private  sale,  at  a  price  not  Ifsa 

-xi    tUe  vuhu-  thereof,  us  np|)iutsi'd  imrsuaiil  lo  the  provis- 

of  sccliou  two  thoURaod.  seven  hundred  and  sixty  of 

<_-r>de. 

S766.  Before  an  execiifor  or  administrator  can  execute 

cri'C,  directing  that  property  he  mortgaged,  leased,  or 

be  must  cseeute,  and  tile  with  thesumigate,  bin  bond, 

:."tfc  t  WD  or  more  suretifN,  to  the   people  of  the  State,  in  a 

ks*,lty,  fixed  by  the  surrosale,  not  less  thiin  twice  the  sum 

l>e  rai^eil,  il   the  decree  directs  «   morlsnge;  or,  if  it 

■^cfs  a  leiisc.  in  surh  a  penally  as  the  surrogate   tbinka 

>X>cr  ;  or,  if  it  directs  a  sale,  in  a  penally  not  leas  tlinn 

"ICci   the  value   of   the   reul  property,    ur  interest  in  real 

"^^periy,  dire<  red  to  be  sold.     The  boud  must  be  con- 

;^ioiicii   for  the  failhful  performance  of  the  duties  im- 

'«ed  upon   the    iiriucijial   by   the  decree;    for  the  pay- 

^^snt  into  the  8iirroKiite'5  court,  within  twenty  days  after 

_^^  receipt  liiereof,  by  the  principal,  of  all  money  arising 

"^m   the  m.jrlj;u^e,    Ica.-e,   or  ade;    for    the   delivery  to 

'«  surrogale,  within  the  same  lime,  of  all  the  securities 

"keu  thereupon  ;  and  for  the  accounting  by  liie  princirifri, 

i^*r  all  money  received  by  him,  whenever  he  is  required  so 

i"^  do,  by  a  court  of  compeh'nt  jurisdiction. 

g  8767.  Where  there  are  two  or  more  executors  or  ad- 
linistralivrs,  if  eillier  of  them  fails,  within  Buch  lime  as  tho 
irrogate  der'ms  reasoniible,  lo  give,  or  to  join  with  hlsco-' 
tecutora  or  co  admiui.--trators  in  giving,  a  twnd,  as  prc- 
ffccribedin  the  last  section,  the  surrogate  iniiy  direct  those 
^5^ho  have  piven  the  bond,  to  proceed  lo  exerute  the  decree. 
Jilt  if  II  Nole  executor  or  administnitnr,  or  nil  the  eiecutors 
J*H>r  niiininistrators  so  fail,  the  surrogate  mu-^t  makf  an  order, 
••"apppiuting  a  di.siiiterrsti'il  freeholder  to  execute  the  decree. 
^FKe  may  vacate  siu-h  an  appoint ment,  and  make  a  new  op- 
B^'Doiutmeat,  from  time  to  time,  as  the  case  require.^.  Apersoa 
^bi  80  app'tii'If'd  must  give  a  boud,  in  all  rcHpe<-ts  like  that  re- 
B* quired  from  an  executor  or  admtnislraior,  as  prc'^crihed  in 
^*"  the  last  scrlion.  In  making  sucli  an  appointment,  the  sur- 
'  rogaie  must  give  a  preference  to  a  compelent  person  nomi- 
'  naled  by  the  ereiliiora.  whose  debts  have  been  eatablisbed, 
or  a  majority  of  them  ia  number  and  amount. 

§  S768.  "Where  an  executor  or  administrator,  or  a  free- 
bo'hier  appointed  as  prescriljcd  in  the  hist  section,  has  given 
the  reipiisiie  bond,  an  order  must  be  mmle,  reciting  the  fact, 
and  dircctiog  him  to  proceed  to  execute  the  decree.  The 
(■rder  may  direct  the  execution  of  the  decree,  with  respect 
to  all  or  any  part  of  the  resil  proiiertj',  or  any  of  tho 
ialercstsj  in  real  property,  specified  in  the  decree.  Where 
It  directrt  the  execution  of  the  decree,  ■with  respect  to 
part  onlyj  an  order  to  execute  it  with  respect  to  any  otT 
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the  sale  of,  orwilh  respeit  to,  one  or  more  oV 
Bofflce  to  pay  all  the  other  dcbta  so  establia] 
enough  real  prop Tty.  or  interest  in  real  propa 
losativfy  ihe  claim  drawn  in  question  upon  the 
appellate  conn  may,  upon  the  motion  of  any  ] 
upcciul  procefiiiiiK  in  the  surrogate's  court,  ; 
notice  to  nil  pnrties  to  the  appi'al,  direct  the 
court  to  t'aiise  tluMiwree  to  be  executed, -with  rt 
disliiift  parcels  of  real  propert}',  wliich  will  si] 
the  det>is  not  in  toutroversy ;  and  the  pi-oceQ 
made  pursuant  therein,  to  be  distributed,  in  jilo 
if  the  decree  rcluled  only  to  tho.se  parcels  and  ll 
except  that  any  atirplus,  wliichmay  remain  for 
after  puymerit  of  lliuse  debt9,  or  no  much  th< 
suffice  to  pay  tfic  di'iii;iii  I  in  controversy,  must  1 
the  surrogate's  court  and  retained  by  the  count 
subject  to  the  order  of  the  surropnte,  to  abide  { 
the  appeal.  But  this  section  does  not  autborl 
any  oisliuct  parcel,  otherwise  than  in  the  ordei 
for  that  jnirpose,  ia  sections  two  thousand  sevi 
and  sixty- four  and  two  thousand  seven  hundred 
five  of  this  Bcl;. 

§  8770.  The  death,  removal,  or  disqualifica 
the  cumpleie  cieculion  of  a  decree,  of  all  the  e; 
administrators,  who  have  been  directed  to  exc<! 
a  freeholder  appointed  for  the  purpose,  does  no( 
affect  iheext'cuiion  thereof  ;  but  the  successor  oi 
who  has  died,  been  remnved,  nr  become  disquaj 
proceed  to  complete  all  unfinished  matters,  as  h 
sor  miglit  have  completed  the  same ;  and  he  mm 
security  for  the  due  performnnce  of  hisduties,  4 
gate  preAi'ribt;9. 

8  a771.,._Tlie,jiiiJ 
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ty-flve,  one  thousand  ihrev  hundrt-d  and  eighty-six,  one 
iBaud  four  hundred  and  Hiirtyfour,  one  thousand  four 
dred  and  ihirty-livo  and  oue  thousand  four  hundred 
■thirty-sjx  of  tliiM  net  u(>ply  to  a  public  sale  of  real  prop- 
r,  or  of  an  interest  in  real  properly,  as  prescribed  in  this 
I.  In  inakiiifj  tho  applicntinn  each  pnivision  relating  to 
kkLTlH  ie  deemed  to  apply  to  the  per^oa  making  tlio 
,  pursiumt  to  the  decrees  and  tlie  order  directing  the 
sution  thf  reof.  A  private  sale  of  rt'al  property,  or  of  aa 
rest  in  real  propert}',  must  Ix;  nindp  by  coatracl  in  writ- 
pubject  to  the  approval  of  the  surrogate. 
iS773.  [Am'd  1885.]  Where  real  property  to  be  sold  at 
llJc  sale  cunsi-sts  of  one  or  more  <listincl  parcels,  the  per- 
jmaking  the  sale  Diu.st  cause  each  distinct  parcel  to  bo 
Irately  expo.sod  for  sale,  liuless  otherwise  directed  in  the 
fee,  or  in  the  order  to  execute  the  same,  or  in  an  order 
■equently  made  liy  the  surrogate. 

I' JB774.  An  executor  or  administrator  wpon  the  estate,  a 
fcolder  appointed  to  execute  a  decree,  or  a  genera!  or 

tjal  guardian  of  an  infant,  who  bwi  an  interest  in  any  of 
real  property  to  be  sold,  siiall  not,  directly  or  indirectly, 
bbaae,  or  he,  or,  at  any  time  before  conflmmlioa,  lie- 
|fi  interested  in  a  purclia.se  at  the  sale  ;  except  that  a 
ianmay.  when  authorized  so  to  do  by  the  order  of  tho 
gate,  purchase,  in  his  name  of  odlce,  for  the  benefit  of 
srd,    A.  violatiou  of  this  sectiou  renders  the  purchase 


^£775.  [Atn'd  1885.]  The  person  makiag  the  sale  must, 

all  eonveiucut  sfwed  tile  with  the  Htirrogate  a  report  of 

Bale.     The  surrogate  must  upon  notice,  given  in  such 

jner  and  fur  such  a  length  of  time  as  he  thinks  proper, 

rch  party  who  has  appeared,  inquire  into  Uie  proceed- 
;  and  he  may  take  oral  testimony  respecting  the  same. 
|je  is  of  opinion  that  the  proceedings  were  unfair;  or 
t  the  Hum  bid  for  the  whole,  or  for  a  distinct  parcel  of 
I  propc;rty  separately  sold,  or  in  case  of  a  private  sale  of 
j  sume,  tiiat  the  sum  at  ■which  it  is  agreed  to  be  sold, 
I  lees  than  the  value  thereof  at  the  time  of  sale,  and  that 
im  exceeding  tbiit  bid,  or  in  ea--e  of  a  private  sale,  es- 
ping  that  at,  which  it  is  agreed  to  be  sold  nt  lca.st  ten  per 
turn,  exnlusive  of  the  nxtK^nsci  of  a  new  sale,  may  bo 
llined  upon  a  resale, — he  niui-t  make  an  order  vacating 
leale,  either  wholly  or  with  respect  to  the  distinct  parcel 
jcled,  and  directing  another  sale,  and  wiiether  it  shall  be 
public  or  private  sale,  notice  of  which,  in  c&^e  of  a  public 
►  thereof,  mu."?!  be  given,  and  the  sale  must  be  conducted 
b  this  title  prescribed  for  a  public  or  private  sale  as  may 
fcppli  cable. 

tB776.  Where  a  sale  is  not  vacated,  the  surrogate  must 
e  an  order  confirming  it ;  and  where  it  ia  vacated  as  to 
^rt  only  of  the  properly  sold,  he  muet  make  an  order 
ijSriniiig  it  as  to  the  residue.     Aa  order,  confirvaiag  ^ 
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sale,  must  direct  a  pergnn  making  the  sale  to  execute ; 
proper  convi/yaiices,  ii[ion  rornpliancf,  nn  the  part  of] 
purchaser  or  purchasers,  with  tlie  terms  of  tlie  sain. 
uecesHury  eoiiveyauces  must  be  excculcd  by  tluit  pelj 
accordingly,  and  must  briclly  ri'fcr  to  tbe  decree,  the 
to  execute k,  and  the  ordtrtif  contirmation. 

§  8777.  A  conveyance  of  real  property,  made  pursuant  i 
to  this  title,  doea  not  afl'ect,  in  any  way,  tlie  title  of  a  pur- 
chaser or  mortgagee,  in  good  ftittli  ami  for  value,  fi-omi 
heir  or  devisee  of  tbe  decedent,  unless  letters  testament 
or  letters  of  adniiniHt  ration,  u[)on  the  estate  of  the  decc 
were  granted,  by  a  surrogate's  court  having  Juriadictioni 
grant  tliein,  upon  a  petition  therefor,  presented  within  four 
years  after  his  death. 

§  8778.  Except  as  prescribed  in  the  last  seel  ion,  ai 
veyance  of  real  property,  escculed  upon  a  sale  thereof, 
Buatit  to  Ihia  title,  %'ests  in  the  grantee  all  the  estate,  rfl 
and  intereBt  of  the  decedeiil.  in  the  real  property  so  conve 
at  the  time  of  his  death,  free  from  any  claiii\  of  hi«  vni 
for  dower,  which  has  not  lieen  a^^si.ffued  to  her  ;  but  sub 
to    all    subsisting    charges   thereon    by   judgment, 

ffige.  or  oilierwifte,  which  exialod  at  the  time  of  his  de 
iThere  dower  has  Iwen  assigned  to  the  widow,  the 
takes  the  part  of  the  pioperiy  to  which  her  catate  InTdo 
attaches,  subject  thereto. 

§  8779.  Where  any  of  the  property  to  be  sold  cor 
of  an  iiilerest,  under  a  contract  for  the  purch.tse  of  : 
property,  and  any  ]>iiymeut  isj  yet  to  be  made  upon  the  ( 
tract,  the  sale  must  be  made  suliject  to  all  payments, 
after  to  become  tlue  thereupon ;  and  it  may,  also,  if^ 
decree,  or  the  order  to  exeeule  the  decree,  so  direoti) 
made  aubjeet  to  all  payments,  previously  due  tiiereuf 
If  the  sale  is   Buljjccl.  to  any  payment,  the  tenua  of  i 

I  must  specify  the  penally  and  the  number  of  sureties,! 

I  quired  in  the  bond  to  he  ^iven  by  the  purchaser,  as  i 
scrilied  in  tlie  nest  section,  and  must  state  to  what,  x)a3'md 
the  sale  ia  subiect. 

§  2780.  Where  a  sale  is  made  »ub]ect  to  any  payme 
as  specilled  in  the  last  section,  the  purchaser  must,  befl 
the  ade  13  confirmed,  execute  to  the  executor  or  admit 
Irater  of  the  deecdint,  his  bond,   with  sureties,  for 
benefit  and  indenmity  of  tlie  obligee  and  his  succe 
and,  also,  tbe  persoi.3  entitled  to  the  interest  of  the  de 
dent  in  the  lands  so  conlracted  for,  in  a  penalty  at  least  tv 
the  amount  of  all  the  pavmeiits,  suliject  to  ■vvhich  the  u 
Is  made;  conditioned  tfiat  the  purdiaser will  puuctui 
make  all  thnse  payments,  and  will  fully  indemnify  ' 
ol)tigco  and  his  successors,  and  each  of  the  persons  so  > 
titled,  against  all  demands,  charges,  coats,  and  expeni 
by  reason  of  anythinfj  contained  in  the  contract,  or  by  :' 
son  o[  any  other  obligation  or  liability  of  .the  decedent, 
account  of  Ihe  p\irc\ias,ft  ol  XUe  ^^o^rty ;  and  against  i 
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Sthcr  covi'Diints  and  agreements  of  the  decedent,  to  and 
fith  the  vendor  of  the  iiropcrty,  in  relation  thcn'to. 

t;  £781.  But  whi-rc  an  inlereat  under  a  contract  for  the 

Burclinse  of  re:il  projK'rty  is  liublc  to  (hi  sold,  as  jirescribed 

tUi.s  title,   the  decree,  or  the   order  for  the   fXeciilion 

icreof .  may  dirwt  a  suli;  of  the  deofdeut's  interest  in  a 

lit,  only  of  the  properly,  if,  in  the  opinion  of  llie  surru- 

ite,  such  a  siilo  chu  Ihj  made  udvaiilageouslj'  to  the  cstule 

5f  the  decedent,  and  so  that  the  purchase  money  of  tlie 

part  Bold  will  sjitisfy  and  dischsu-ge  all  the  ixiynienls,  to  he 

tadeforall  llic  proiJerty  cimtiacted  for.  according  to  the 

fconlract.     In  sucli  a  case,  the  purchaser  is  not  ri'quired  lo 

ucute  a  bond. 

g  S78S.  A  eouveyanre  of  the  decedent's  m(  crest  in  all  the 
eal  property  held  liy  him  under  u  loulruct  for  the  pur- 
chase Iherenf,  operates  as  an  assign iiieiit  of  llie  contract  to 
le  pureliaMcr;  and  vents  in  Idin,  his  iieirs  and  amjinB,  all 
le  right,  title,  and  inleresl  of  all  the  persons  eiilitled,  at 
Ihe  lime  of  the  sale,  in  and  to  tiie  decedent  a  interest  in  the 
Eul  property. 

§  S783.  A  conveyance  of  the  decedent's  interest  in  a 
«ut  only  of  tlie  real  jjrojierty,  hel<!  under  such  a  contract, 
anufers  to  the  purchaser  all  the  decedent's  right,  tille  ami 
interest  in  and  to  llie  fnrt  jso  suld ;   and  all  rif;h(s,  which 
woidd  be  aci|uired  tliereto,  by  tlie  e.\ceutor  or  adruinistra- 
>r,  or  by  any  persou  etilillod,  at  the  time  of  the  snle,  to  the 
iterest  of  the  decedent  therein,  by  perfecting  the  title  to 
lie  property  coutiacted    for,   pur.Hvuuit   to  the    contract. 
Ipuu  fulli'  complying  with  the  contract,  the  purchasier  lins 
lie  snme  li^ht.  lo enl'one  pcrformfincc  thereof,  -with  rc.'-pcct 
I  the  part  conveved  to  him ;  and  the  executor  or  adminis- 
trator, or  Ilia  ashifrnee,  Juis  the  same  right  to  enforce  per- 
formance, wiih  resiwel  lo  tlio  residue,  as  the  decedent 
could  Imve  had,  if  he  was  living.     Any  title  acquired  ty 
be  executor  or  ndniinistrHlor,  or  his  assignee,  witli  respect 
to  the  part  not  sold,  nnist  Ik;  licld  in  Iruf-t  for  the  use  of  the 
persons  ciilithd  to  the  deceflenl's  interest ;  suliject  to  the 
Jower  of  the  widow,  if  any. 

§  2764.  Tlie  tille  of  a  piircha.ser  in  good  faith,  at  a  sale 

pursuant,  lo  a  iJecreo  niftde  as  prescribed  in  this  title,  is  not. 

lor  is  tlie  validity  of  a  mortgage  or  lease  made  aa  prescribed 

.  tiiis  tille.  La  any  way  ailectcd  hy  any  of  the  followiug 

pTuisaions,  errors,  "defects,  or  iiTeguiarilics  ;  except  so  far  as 

the  same  would  affect  the  title  of  a  purcha-ser  at  n  sale, 

llnade  pursuant  to  the  directions  eontmned  in  a  judgment, 

jreiidered  by  the  supreme  court  in  an  aclion  : 

1.  Where  a  pelilion  was  presented,  and  the  proper  per- 

Dns  were  duly  cited,  and  a  decree  directing  a  mortgage  or 

llcase,  or  a  donrce  for  a  sale,  and  an  order  directing  the  exe- 

pnifion  thereof  were  iiKuIe,  ns  pri-scrihcxl  in  tliis  title;  and 

lie  decree,  and  the  or(!cr,  if  any,  were  duly  recorded,  aa 

Prescribed  in  artiidc  flr-st  of  title  tirsl  of  this  c\uvp\,ef.  "Vj-j 


84HTU1,  SO], 


vnsposgtfos  crBUJii 
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^^   vma^mm^mf    mmtrnm^    mi  ■■■■»  v  _  _ 

r=«m  tfte  icCBni  of  tte  cffiiw.  sDd  the  „ 

dwRe.oraeonleriCt«.iiB^fkrei«c«tiaBof  tlie 

S.  fThaviB  arier. eo«ft«iig  a  ade  and  dini-tia;i 
cmftjmet,  kM  beca  ■oMte^apan  praoC,  aatisfartcn  to 
tte  MBPoaUr,  that  aO  tte  scto  kavB  be^  done,  vUdh  lit 
iVfiJuAifhiw  tobedoacafMr  the  oidn-  directing  lb* 
musiiOao  «t  Ike  decree,  lo  aitfhodxe  Ite  sairogate  to  nuke 
aodi  aft  order  of  coofimatioa  :  br  the  actual  mBiaaoa  tti 
db  aiacfa  m  act.  or  bjr  aajr  Cfvor.  defect,  or  ftregolaritjr  in 
Ibe  same,  or  bf  aajr  (■iilwawi  is  the  reciftala  of  the  coenf 

I  STBS.  Where  the  recndsof  the  Forrogate's  ooait  ban 
beea  beretoCore,  or  are  hereafter,  removed  from  one  pU« 
to  another,  in  either  the  aame  or  another  coustr,  ud 
twotf  j-flre  years  have  ebpsed  after  a  sale  or  other 
tkm  of  real  pn>r<erty,  or  or  an  intere«t  in  real 
preKnbcd  in  this  thle,  the  doe  appotntment  of  a 

for  eai^  fnf ant  party  to  the  special  proceeding 

prpauncd,  and  can  be  dbprored  only  by  affirmatiTel 
cord  evidence  tolhe  contnuy. 

§  S780.  The  proceeds  arising  from  a  mortgage, 
or  «!<•  — '-^  iJ  pre^ribed  in  thia  title,  must  be  paid 
the  ^  court  by  the  enciiior,  administrator,] 

freeh'  ing  the  samp.  Forthat  piupose.  liemtistj 

Ihemio  ilie  county ireasurer.  to  thecrt-ditof  the  special] 
feeding,  to  l>e  retaiiie*!  hy  him  as  prvscri1>ed  in  wctionl 
t))Oii«aiid  five  hundred  and  thirty-seven  of  this  act,  Vl 
payment  bein<»  so  nmde,  Ihclii-irj  and  devist^*  of  the  ( 
cedent,  and  their  assigas.  and  all  the  decedent's  remHiiJ 
real  pro[>erly,  and  imprest  in  rf-al  property,  held  unda 
«'ontrart  for  the  purchase  thereof,  are  exonerated  from  L 
debtH  tnlabli«lied-by  thedecrc«,  orcjstablished  as  prescrfll 
in  the  next  woiion  but  one.  as  far  as  the  proceedsi  so 
over  are  »ufii<-ient.  after  deducting  the  costs  and  ezpeiiser 
allowed  by  the  suirogale,  to  satisfy  those  debts, 

§2787.  Immediately  after  the  paj'ment  into  court  l 
the  procci-dp  of  a  nmngage,  lease,  or  sale,  as  prtscribedl 
the  last  sfclion,  (he  surrogate  nin«l  cause  notice  of  the  tin 
mill  {)la('C  of  milking  the  cliHtrihulion.  to  be  published,  at 
least  (jiKC  in  each  of  the  six  wefika  iiiimediately  precM 
the  Brtinc,  in  a  newspaper  publiabed  in   the  county  of 
Burroifftie. 

S  2788.  At  the  time  and  place  designated  in 
notice,  or  at  thi;  lime  and  place  to  which  ilxo  hear 
Is  uiljimrneil,  tin;  surrriBrnte  tuust  hear  the  alle^itlii 
Hfid  [iniofH  of  llic  creuitors,  and  of  the  persons 
tercitcil  in  tlio  estate,  (tr  in  the  application  of 
proceids,  respriting  any  demands  Hjraitist  the  decedent,  or 
for  liH  firni'ral  expeuHes,  then  prf'sented,  which  had 'not 
hi'cii  (Mtabiiwlicd  nr  rcit'clod,  before  making  the  dectee, 
Tliu  provisiyuH  oi  lh\a  VvUc,  leMuig  to  contesting  and 
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tttblisliin^  debts,  and  preserving  tlie  evidente  Ihoreof,  be- 
fore making  tlie  di'ci'ee,  »pply  li>  the  pro'jccdings  respecting 
any  dcmiind  «o  prtwfUtcd.  A  debt,  wbieh  was  es^tablisbiiU 
by  the  detree,  luuy  bu  ugaia  CDiitrovcrted,  upon  tlic  beiiring 
provided  for  in  Ihia  socliiu,  upon  Ifie  disrovery  of  new  evi- 
dence impeucbiiig  Ibe  same,  and  upon  eiieh  a  notice  to  the 
cliiimaul,  as  the  surrogate  directs,  but  not  otherwise. 

§  278d>  "Where  l!ie  decree  was  exeiiited  with  respect  to 
a  part  tmly  of  the  real  proiK-rty,  or  iuU■I•e^ts  in  rcid  property, 
8t->ecifie<HliereiQ,  and  Use  iiroeetnlsof  the  sale  are  inwifHeieut, 
after  pnyin^  the  coBla  unit  expcti.ses  thereiif,  lo  siifisf v  all  the 
debts  cslablished  by  tlie  decree,  together  with  the  aeiii.-mdM 
est iil>li shed  aa  presirilx-d  in  (be  last  section,  iind  wll  other 
sums  payable  out  of  the  same,  us  pre9cribc<l  in  this  Ijije,  the 
surrogute  iiuist  make  on  order,  us  prescribed  in  Bcedon  two 
tliousimd  seven  litiiidred  ami  sixty-eight  of  Uiis  act,  direct- 
ing Ihe  execution  of  the  decree,  with  .respect  to  the  re- 
mainder, or  so  much  thereof  iis  ja  necessary.  The  proceed- 
ings tliereitpon  and  subwiriuent  (hereto  are  the  sanie,  as 
upon  and  subsequent  lu  ihe  tirtit  order  for  the  execution  of 
the  decree. 

§  27dO.  Upoa  the  hearing,  provided  for  in  the  Inst  Bectiou 
but  one,  oruptm  the  bearing  nficr  the  further  execution  of 
the  decree,  as  ])rejjcrib<'d  in  tbo  liisl  seclioii,  the  surrogate 
must  also  he;ir  the  all('i;iitinns  and  proofs  of  any  person, 
who  claims  a  right  to  the  suphis  money,  or  any  part  thereof. 
A  claim  so  made  may  be  contested  by  any  other  perst)n 
making  a  liko  claim, 

§2791.  The  surroirnte  must,  by  a  supplementary  de- 
cree, made  ami  rectirded  in  like  manner  as  the  first  decree, 
determine  (he  righis  of  the  crclitois  and  other  persons  in- 
terested, to  share  in  the  proei'citH,  and  direct  the  distrjbu- 
tijn  thereof  ticcordingly.  Where  tb(!  risrhts  of  creditors  ore 
estjibli^hed.  and  Ibeie  is  a  sitrpbis,  respecting  the  ilistrilni- 
tion  of  wiiich  a  contest  arisen,  be  uiay  make  a  «op(>lement- 
ary  decree,  providing  for  the  payment  of  the  creditors 
only ;  rmd  reserviiiu:  all  questions,  as  lo  the  distribution  of 
the  surplus,  to  be  settled  by  a  second  aupplementiiry  decree. 
An  apjieal  may  be  taken  from  either  of  the  nuppliiuentary 
decrees,  by  niiy  person  afTCTieved  thereby,  as  from  the  first 
decree;  except  that  it  is  not  uecoKsiiry  or  proper,  to  make 
any  creditor  ft  party  to  fill  appeal  from  the  Bocuud  Biipple- 
menlary  decree. 

^  S70S.  Each  supplementary  decree  must  fi.x  the  sum 
to  be  paid  or  invcst.eil,  as  iiresciibi'd  in  the  following  sec- 
tions of  this  title,  as  far  as  they  ciin  be  then  ii.\ed.  If  niiy 
sum  enniiot  be  (ben  fixed,  it  may  be  ll.xed  Ity  the  order  of 
the  surrogate  Hubi*e<juently  marie,  'I'be  surrogate  must 
cause  a  certified   copy  of  each   supplementary  decree,  and 

I  of  each  order,  to  bo  delivered  to  the  county  treasurer, 
who  must  distribute,  {lav  over,  or  invest  the  proceeds  in  his 


em.  ISD. 


330  DISPOSITION  OF  REAL  PROPERTY.     §  Slj 

§  2V93.  [Am'd  1886.  1803.]  Money  paid  into  thesni 
gate's  court,  as  prescribed  in  this  title,  must  be  disiribal 
by  the  Bopplemeatiir.v  liecree  iu  the  following  order: 

1.  The  chiirpes  Dud  expenses  of  tbe  mort^a<ri!,  lease,  at 
Bale,  and  of  iln;  pubUcatiun  of  the  notice  of  diiitrihutii 
and  the  other  actual  di.shur.Ht'iiientsi  attending  ibe  distril 
lion,  must  tirst  be  paid. 

2.  Where  a.a  interest  under  a  contract  for  the  purchase 
real  property  was  sold,  all  kuiok  of  money.  wLich  wtn-  " 
at  the  time  of  the  sale,  pursuant  to  the  contract,  and  wi 
not  assumed  by  the  piirchii.-wr,  must  ne.xt  be  paid  oul 
the  proceeds  of  the  sttle  of  that  interest. 

3.  Out  of  tlie  remainder  of  the  money  arising  .n. 
sale, the  claim  of  dower  of  the  decedent'^  Wife,  if  any.wbi 
has  not  been  as.si^L'd  to  ber  niii.sl  be  satisfied,  by  set 
apart,  lor  investmeut,  one  third  of  the  gross  proceeds 
the  property,  to  which  her  right  of  dower  attaches  ;  unl 
within  such  time,  and  upon  such  a  notiee  to  her,  a.s  the 
rogate  deems  reasonable,  she  pre.sents  an  insiruraent  urn 
seal,  acknowledged  or  proved,  and  certified,  in  like  man 
aa  a  deed  to  bti  recorded  in  the  county,  ■whereby  she  ci 
sent^  to  accept,  in  ]\en  of  her  dower,  a  sum,  to  be 
tained  by  tlie  surrogate,  equal  to  tlie  value  of  her  n'^t 
dower  in  the  grossj  jiroceeds,  accord  in  jf  to  the  princinles 
ap|>licabie  to  life  lumuitie.s;  and,  if  she  presents  .such 
instrmnent,  by  paying  to  lier  such  a  buiu.  If  it  shall appi 
to  the  surrogate  tliat  the  dceedent's  widow  is  an  inwi 
lunatic,  or  olberwiae  incompetent,  nnd  that  a  genei 
guardian  or  commitle-j  ]ia.H  been  appointed,  tipon  pi 
that  it  will  be  for  the  best  interest  nud  advantage  of 
estate  of  such  infant,  lunatic,  or  incompetent  widow, 
Burrogate  must  authorize  and  direct  such  guardian  or  ci 
mittee  in  tlie  name  of  such  infant,  lunatic  or  incompoui 
widow,  having  such  dower  risht,  to  execute  an  instrumvnt 
under  seal,  acknowledged  or  pruveri  and  certified  in  like 
manner  as  a  deed  to  tie  recorded  in  the  county,  whereb; 
such  guardian  or  committee  shall  consent  to  accept  in  li 
of  dower  a  sum  to  be  ascertained  by  the  surrogate  aa  abo' 
provided  according  to  the  principles  applicable  to  111 
jmuuities;  and  upon  presentation  of  such  an  instrtimentto 
tbesunogiile,  llie  vjihie  of  the  right  of  dower  so  ascer- 
tained by  him  shall  be  paid  by  Such  guardian  or  Commtt«e. 
Such  instrument  shall  have  the  same  force  and  effect  as  a 
deed  or  instrument  executed  and  acknowledged  by  a  com- 
petent person. 

4.  Out  of  the  remainder  of  the  money,  arising  upon  a 
mortgage,  lease,  or  Side,  must  be  paid  the  costs  of  tlM 
s{)ccial  proceeding,  awarded  to  the  petitioner  in  tlie  dec 

5.  Out  of  the  remainder  of  the  money,  must  be  paid 
sum,  if  iiny,  which  has  been  fmmd  1ob«  due  to  the  exi 
tor  or  administrator,  upon  a  judicial  settlement  of  hi 
count,  after  ^yplyiug  ttercupou  the  proceeds  of  the  p^i 


ike     , 
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proiKTty.  But  this  subdivision  docs  not  authorizci  the  re- 
pajniL'ut,  to  an  executor  or  administrator,  of  any  sum  paid 
by  Lltii  10  a  creditor  of  the  dtTedent,  exceeding  the  propor 
tion  which  that  creditor  would  hv.  tulitled  to  receivf  from 
tbeestiiioof  the  riccedent,  upon  the  disiriliution  of  all  the 
assets  of  the  decc-di'iit.  and  the  proceeds  of  property  disposca 
of  as  prescribed  in  tin's  title. 

6.  Out  of  the  rcmatiider  of  the  money,  tuust  h*;  puld,  in 
full,  the  reason  iiblc  funeral  es[>euses  of  tlio  di'cedent,  to  (he 
persoDH  wliujic  claims  therefor  were  established  and  recited 
as  dehts.  in  the  lirst  degree,  and  were  not  rejected  upon  the 
second  hearing. 

7.  Out  of  the  remainder  of  the  money,  must  be  pnfd,  iu 
full,  the  other  dcbtx,  which  were  estaljlished  and  recited  in 
the  tirstducree.  and  were  not  rejifiwl  u|ion  the  seeoiid  ticar- 
ing  ;  or,  if  there  is  not  enough  for  that  purpose,  thev,  or  so 
inueh  thereof  aa  the  nionpy  applicable  thereto  will  pay, 
must  he  paid  in  the  order  prescribed  by  law  fur  payment 
<if  a  dwedetit'a  debts  by  an  executor  or  admini.strator  out  of 
the  personal  assets,  without  giving  jirefereiiee  to  rent,  or  to 
a  8j)eciaJty,  orto  any  deniund  on  ueeouut  of  an  action  pend- 
ing thereupon  ;  and  payiEg  debts  not  yctdue,  upon  a  rebate 
of  jegal  interest. 

8.  Out  of  the  remainder  of  the  money,  must  be  paid,  in 
like  manner,  the  debts  fir.-;t  established  by  the  supplemen- 
tary decree,  or  f-o  much  tlicreof  as  the  remainder  will  pay. 

9.  If  any  surplus  reninius.  it  must  bo  distributed  among 
the  heirs  and  devisees  of  the  decedent  or  the  pemoDs  claini- 
iogund  rtbem,  and  among  those  persons  who  have  pre- 
sented and  proved  liens  upon  the  interests  of  tliose  heirs  or 
devisees,  or  persons  claiming  under  them,  which  were  cut 
off  by  the  sale,  a -cording  to  their  respective  rights  and  pri- 
orities, bh  established  in  the  supplementary  decree,  iiut  if 
the  proceeds  of  any  of  thu  property  sold  had  been  or  were 
t  o  be,  converted  into  persomil  properly,  pursuant  to  a  di- 
1 1  ctinn  contained  in  the  decedent's  will,  thes  rplns  prcreeds 
of  that  part  of  the  property  must  be  paid  to  the  perHons  en- 
titled therein,  by  the  terms  of  the  will.  Any  peraun  having 
a  right  of  tenancy  by  the  curtesy  in  snch  sarpluii,  may,  if  he 
so  elect,  receive  therefrom  a  grosa  sum  in  satisfaction  of 
such  right. 

§  £794.  The  claim  of  dower  of  the  decedent's  wife,  in 
real  properly  held  by  the  decedent,  under  a  contract  for  the 
purchaxe  thereof,  which  mu.sl  be  satiafled,  aa  prescribed  in 
subdivision  third  of  tlie  lust  section,  extends  only  to  the 
annual  interest,  during  her  life,  upon  one-third  of  the  bal- 
ance remaining,  after  deducting  from  the  money  arising 
upon  the  sale,  all  gums  due  from  the  decedent,  at  the  time 
of  the  sale,  for  the  real  property  ao  contnicted  and  sold. 

P  2795.  The  surrogate  must  oaa"e  a  sum  set  apart  for  a 
widow's  flower,  a«  prescribed  in  the  last  two  flections,  to  be 
invf*ted  l>y  the  com-  "  *  urcr.  iinftcr  the  direction  of  the 
surrogute.  in  the  ;  iritiifi  of  ih«'.  StaU- ,  cit  yl  Wv, 

United  Sfafes,  oriu  ,  :  ; i-  ni  mortgage  spcurilVi* ,  Xiea.T\Y\?, 

interest  pay  a  ble  aituunliy,  or  of  t4.'iu.-r .     The  laVetwsl ,  ot  o^iMtx 
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income,  miisi  be  piiid  by  tliccounly  treasurer  to  thewida 
(luring  luT  life.  A/ter  her  death,  the  county  treas-urer,  i 
der  Ibe  dirL'ctirm  of  the  surrotralc'a  court,  manifested  ill  I 
ordtr  duly  cntcTPii,  must  sell  the  public  securities,  or  eolH 
the  suras  loaned  upon  mortgage,  and  distribute  the  i 
ceeds,  less  the  costs  unit  expeiiscs,  os  prescribed  in  the! 
set-tion  but  one,  for  the  distribution  of  the  recaaindeTof( 
money,  after  satisfying  tbe  claim  for  dower. 

§  2796.  [Am'd  1882.]    Wlitre  surplus   money  is - 
tributsibk'  to  an  infant,  or  where  the  interest  in  the  jirupctl 
represented  by  it  consisted  of  u  precedent  estate  and  k  i 
maiDdcr  or  reversion  ;  the  decree  must   provide,  as  li* ' 
judgment  of  tlie  supreme    court  would    provide,  in  i*j 
auafogous  ca-^e,  for  tlie  investment  of  the  money  in 
public  securities  of  the  state,  or  of  the  Uuiti'd  States ; 
for  the  loan  thereof,  set-.ured  by  bond   and    by  morig 
upon  unincumbered  reiil   properly  within   the  state,  wo 
at  least,  cxcIubivr  of  buildings  thereupon,  twice  the  (ij 
lent ;  and  for  the  pay  men  L  of  the  iiiromc,  until  Ihr.'.  ninji 
ityof  the  infant  or  the  delermiiintion   of  the  tempon 
interest ;  and  then,  for  tlie  paynu'id  of  the  principal  to  i 
peraon  or  persons    entitled    thereto.      Or   where  surp 
money  in  distributiible  to  an  infant,  the  decree  m»y,  in  I 
discretion  of  the  surrogjite,  dircetthiil  the  same  he  pnidf 
bis  general  guardian  upon  the  latter  giving  such  additioO 
security,  if  any,  as  the  surro;,'nte  directs,  or  if  it  is( 
hundred  doJIiii's  or  less,  that  it  be  deposited  by  the  ecu 
treasurer  in  a  Kiviuys  bank  or  trust  company,  desig 
by  the  surropite,  imd  that  the  interest  or  income  thereof  | 
applied  to  the  use  of  llie  infant  imlil  its  majority. 

^  2797.  The  commeneement  or  pendency  of  an  actu 
or  special  proceeding,  having  for  its  object  the  sale,  eitl 
absolutely  or  contingently,  of  property  liable  to  be 
posed  of  aa  prescribed  in  tliistido;  or  the  foreclosure! 
ad^'ertisement,  of  a  mortgage  thereupon  ;  or  any  pnx'cedil^ 
to  sell  sutli  propi.Tly,  taken  pursuant  to  a  judgment,  or^ 
virtue  of  an  execution,  does  not  affect  any  of  the  proc 
inga  taken  as  pre8crib<.'d  hy  this  title,  unless  the  surrog 
so  directs.  After  making  a  decree  directing  a  mortga 
lease,  or  sale,  the  surroguie  may,  and,  in  a  proi>er  case,1 
must,  stay  the  order  lo  execute  the  decree,  •with  resp<«ct  j 
the  property  affecti'd  by  the  action,  or  special  proceedir 
or  bj'  the  proceed! rips  then  j)ending,  until  thedetermina 
thereof,  or  the  further  order  of  the  surrogate  with  res.,, 
thereto.  If,  in  the  course  thereof,  a  saR;  of  any  of't 
property  lia.^  been  made,  before  making  the  decree  in  tbfr 
surrogate's  court,  the  decree  must  pro^^de  for  the  applica- 
tion of  the  surplus  proceeds  belonging  to  tiie  deceaent's 
estate.  If  such  a  sale  is  made  afterwards,  the  directioiu 
contained  iu  the  decree,  relating  to  the  property  sold,  are 
deemed  to  relate  to  those  proceeds. 

;)  JiJ798  L-ini'tJ  '«yi\    Wtieta  t«<a  property,   or  aa  in- 
Cerest  la  real  piopeTi^^  \i.a\i\e  Vo V)c> ^x&v'^*™^  '^^  *» -vt^sKitUMd 
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IQ   this  title,  is  Bold,  in  an  action  or  a  specinl  proceeding 
epecitied  in  the  lust  f(  ction,  to  satiaf  /  a.  mortgage  or  othtr 
lien  therpopon,  which  ooimed  dnring  th-  decedent's  life- 
time; aadlutters  teataiiientary  or  letters  of  Bduiinistration, 
•upon  the  dt-cedent's  estate  were,  xrithin  lonr  years  Ix  fore 
the  Bule,  iasnod  from  a  surrogate's  court  of  the  Ktnte  kavin^ 
jurisdiction  to  ^rant  them;  the  snrplns  money  muHt  be  jmid 
into  the  Burrogate's  court  from  whicih  the  letters  issued, 
pursnant  to  the  provisions  of  neetJoa  twenty-flve  hundrid 
and  thirty-Beven  of  this  co  le,  and  the  rucBiptof  the  county 
treasurers  shall  beaeuffioieot  diBchiirgeto  ihe  ptraoa  i)iiy- 
ing  Biich  runney.     If  the  ^uto  wna  made  pursnant  to  tiie  di- 
rections coutained  m  a  jmlginent  or  order    the   surplus 
reiuaining  after  pnynient  of  all  the  liens  upon  the  property, 
chargeal>le  upon  the  proceeds,  which  exiat«-d  at  the  time  of 
the  d.  cedent's  death,  must  be  so  paid.  If  the  sale  "wus  niade 
in  any  other  manner,   the  surplus  eiceeding  the  lion  to 
satisfy  which  the  pr  .pprty  wiia  Hold,  wnd  the  costs  aud  ei- 
ipenses  must,  within  thirty  days  after  the  receipt  of  the 
nont-y  froiu  which  it  aocrnes,  be  ro  paid  over  by  the  perBoJa 
[eceivinp  that  money. 
g  2790.  [Am'd  1881 .]     Where  money  is  pid  into  a  sur-   4  Redf.  509. 
jgalc'w  court,  as  prewribcd  in  tlie  lust  spclloii,  and  u.  iifli- 
Sion  for  ihe  di-spiisition   of  properly,  iis  prfwritiod  in  (his 
itle,  ihi  pi'iiding  before  him  ;  nr  is  prcsentwl  at  any  lime 
)efore  the  dislrihution  of  Ihe  money  ;  the  nioii(?y  mii«t  he 
Jistrihuteii  ns  if  it  whs  the  pnwreds  of  th(.'  (icwleiit's  real 
)ropiTty,  Bolil  pursuiint  to  the  decree      If  swch  a  pclilion 


u  Abb. 
C.  245. 


N. 


it  pending  or  presented,  or  if 
or  the  deecdciit's  property  la 


\  not 
Hon 
verified  petition 


a  deereo  fortlie  disposi- 


]iniying  fur  tt  decree,  ciirectiug  the  dJHlri- 
buliou  of  the  ntoney  ftinotig   the  person.s  entitled  thereto. 


not  niiide  tluTeiijMin, 
!lg  1" 
itlet 


inny  he  presented  liy  any  ot  those  prions.  Each  person, 
pho  woMld  he  entitled  to  share  in  the  di.'^tribiUi<jti  of  the 
proceeds  of  a.  Kale,  imisl  he  cited  to  show  cause,  why  such 
S  decree  should  not  be  nuule.  Service  of  the  ciiittinn  may 
be  made  upon  all  the  persona  de.iijinjiled  therein,  by  j-uh- 
Jishing  the  s.iime  in  two  uewsimpers  designattnl  us  pre- 
icribf^  in  article  finst  of  title  secoutl  of  tliis  cnupler,  at  lea.<<t 
t)nce  in  each  of  the  four  successive  weeks  immedintely  pre- 
pedicg:  Ihe  return  day  thereof,  except  that  per.'toniil  service 
inuBt  be  nmdc  upon  the  hii^hund,  •wife,  Fieirs  and  devieeea 
of  the  decedent,  iind  wlfioupou  every  other  person  claiming 
Under  them,  or  cither  of  them,  who  TcsldRs  in  this  State. 
Upon  the  retttm  of  the  citation,  the  lighta  and  priorities 
iof  the  pcr.sons  intere.Mtc-d  tntist  he  established,  and  a  decree 
for  di.itr:bution  ntuBl  be  made,  aa  if  it  w'aa  the  proceeds  of 
»e4il  property  sold. 

§  8800.  Except  as  otherwise  specially  prescribed  in  this 
title,  a  Security  taken  or  iin  investment  made,  pursuant  to 
any  provision  thereof,  niuat  Iw  taken  or  made  iu  the  name 
of  the  comity  trca,surer,  adding  his  offl<-iul  title,  and  his 
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BQcceeaors  in  offlcc.  Each  security  so  (uken,  bihJ  iI 
papers  COD tieeted  thcrcwiili.  or  with  such  au  investi 
and  each  lease,  taken  as  prescribed  in  tiiis  title,  tnO 
immediately  delivered  to  the  surrogate  for  hia  apptt 
and,  when  approved  by  him.  must  be  delivered  « 
county  treuaurer,  who  must,  IVtmi  limo  to  time,  coIl« 
money  due  thereupon,  and  aj>ply  it,  under  the  directi 
the  8urro>!;nt(i,  m.h  prescribed  by  law  for  that  jiurpose,  ( 
the  applicatinn  of  the  money  represented  by  the  sccia 
KS.T.loe.  f;  2801.  Where  a  decree  has  been  made,  for  the  < 
cation  of  (he  proceeds  of  real  pro|»erly  to  the  pujidl 
(he  (iceedenl's  debts  or  funerid  expenses,  aa  prescrit 
thin  title,  and  aKsets.  which  should  have  been  a) 
thereto,  are  afterwards  discovered ;  or,  for  any  i 
reawin,  money  or  other  personal  property  of  the  de«l 
which  sliould  hove  lieen  iipplied  thereto,  afterwards^ 
to  the  ItftiulK  of  the  executor,  adrrinistrator,  lejratee,  ol 
of  kin  ;  the  heir,  devisee,  or  other  person  a^grievedj 
mainta.i  UQ  action  to  procure  re-imbureemeut  theic^ 

TITLE   VI. 

Profitions  relating  to  a  tentamerUary  truttet., 

fooTtb     mii(}e 


I  S809.  Internicdurc  accouuting ; 
wtK-n  Toluntary. 

SSWi.  Id.  ;  wlicii  compiilsiiry. 

8tKM.  PellUon  to  coni|>el  pay- 
mriit  of  debt,  Jogacy. 
etc. 

8805.  Id.  ;  procewlinirs  upnn  re- 
turn nfcitatlnii. 

2800.  Id.  ;  other  pefeona  Inter- 
I'aled  to  Ik)  civ  d. 

8907.  When  f  urroMle  iiiny  com- 
pel judiciBl  Beitlf- 
tuctit. 

8B08.  Who  may  apply  therefor. 

8803.  I'Tociw  Ings  uptin  n-'turn 
of  cliai!r-n. 

8f>10.  Judicial  settk'tnent  on 
peUtinii  of  cmgtfe. 

3811.  Certain  proviBlons  of  title 


cable, 
i  S81S.  Sorrogate    to    del 

portion    may 

tttlm-d. 
B819,  Effect  of  detre*. 
S814.  Rt>eil(rnation  of  timri 
881/>.  PelilJon  for  F><.«<:iir{t 

tCBtaini-ntary  I 
18818.  Securily  ;  how  ei*t 
SSIT.  Htouoval  of  tctUL^ 

I  rust  CO. 
BM8.  Appofntnientof  Bnj( 
SSia.  Prooedinps    wtipraU 

nifntjiry  tructa 

executor  or  (i 

trator. 
S830.  Application  of  thia 


5^  eSOS.  {Am'd  1885.]  Any  trustee  created  by  ott, 
will  !ind  testament,  or  jippotnled  by  any  competent  al 
ity  to  esecule  any  trust  createtl  by  such  la.si  will  and 
ment,  may  at  any  time  tile  lui  intcrmeiliute  accouu( 
may  also  annually  render  and  finally  jwtiidally  sett 
ttccouuts  before  the  surroffale  of  the  county  having  j 
diction  of  Ihe  estate  or  trust,  in  the  manuir  providi 
law  for  the  final  judicial  Kittlemcnt  of  the  acct>unlj9  c 
ecutora  and  administrators,  and  may  for  that  purpose  o 
and  serve  in  the  stirae  nianiLT  ihe  ncce.s.sary  citatioi 
quiring  all  ^lersons  interested  to  ntlend  such  tlnal  .«ctflci 
and  theilecree  of  the  surroiriite.'  on  such  final  .setnemen: 
be  appealed  frnm  in  H»e  miuiner  provideil  for  an 
from  a  decree  of  a  surrnp;ate's  court  on  the  final  seitli 
of  the  accouuta  of  au  executor  or  administrator 
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le  procealings  shall  he  had  on  siicli  ui){)e!kl  ;  in  all  such 
lual  BccoHiiiinjis  of  such  trustees,  llic  surrogate  before 
lorn  such  accounting  maybe  had  shall  allow  to  the  trus- 
or  trustees  thu  siiuie  cuiiipfniiiUiou  fur  his  or  their  ser- 
by  way  of  coinnilssiori,  as  are  allowed  by  law  to  ex- 
I  uiirt  iidiiiiuiHtrators,  besiiles  their  Just  anil  reiisoimJile 
ises  thiTcin  ;  and  also  the  adilitional  allowikiice  pro- 
led  for  in  etrliuD  tweuty-fivL'  bundled  and  )>ixty-l\vo  of 
^is  act ;  the  decree  of  the  surrogate  on  such  finnl  annual 
ttleuietit  of  ill)  account  provided  for  in  this  sticticm,  or  the 
lal  deteTminutif.n,  drcree  or  jiidgnieiit  of  the  njipellale 
-TJbiinul  in  ca>c  of  appial,  shall  have  the  same  forcu  aud 
?fffct  as  the  decree  or  jutlfnin'iit  of  any  other  court  of  com- 
-yetfiil  jurisdirtton  on  the  final  settlement  of  such  accountB, 
iiifl  of  the  mnttera  relating  to  such  trust  which  shall  have 
^»ecii  emliraced  iu  such  accounts,  or  litigated  or  determined 
■ik  such  settlement. 

H  g  8803.  Upon  Qie  petition  of  a  person  interested,  abso-   94N.  Y.I 
Hat'ely  or  contluneiilly,  in  the  estate  or  fund  in  (be  Lauds  of 
(fctestameniar}'  iriiste*?,  or  in  this  ainjlicatiiia  thereof,  or  of 
|bbe  income  or  other  proceeds  t1u're<if.  the  surrogate  may,  in 

lis  discretion,  innke,  at  any  time,  iin  onler  requiring  a  testa- 

leutary  tmstee  to  render  an  intermediate  aceount, 

'  6^  8804.  'WTiere  a  person  is  entitled,  by  the  terms  of  the 
i^l,  to  the  payment  of  money,  or  the  delivery  of  persouul 
roperty,  by  a  testatuenta  y  iru-^tee,  he  may  pre^eut  to  the 
•rojTutc's  court  a  written  petition,  duly  verified,  Betting 
IPorth  the  facts  which  entitle  Lim  to  the  payment  or  deli v- 
lery,  and  prayins;  for  a  decree,  diicciing  payment  or  delivery 
■accordinisrly ;  and  that  the  testamentary  trustee  may  tie 
it«d  to  show  cause,  why  such  a  decrceshnuld  not  be  made, 
the  petitioner  is  so  entitled,  only  upon  the  liappcniug  of 
f  contingency,  or  after  the  expiration  of  a  certain  lime,  he 
\ist  show  in  his  petition,  that  his  right  to  the  money  or 
ler  property  has  become  absolute,  vyntn  the  presentation 
the  petition,  the  surrogate  must  issue  a  citation  accord- 

§  8806.  Upon   the  return  of  a  citation,  issued  as  pre-   is     Weeic 
•ribcd  in  the  last  section,  if  the  testamentary  trustee  fllea   Die.  3*16. 
J -written  answer,   duly  veriBed,  suiting  forth  facts,  which 
lOW  that  it  is  doubtful,  whether  the  petitioner's  claim  is 
ilid  and  legal,  anil  denying  its  validity  or  legality,  abso- 
itely  or  upon  hi^  information  and  belief,  a  decree  must  be 
^acle.  dismis.sing  the  petition,  without  prejiidicoto  an  action 
behalf  of  l!ie  petitioner  for  an  accounling;  Otherwise, 
^e  surrogate  iau.st  iiear  the  allegations  and  proofs  of  the 
irties,  and  must  make  such  a  decree  in  the  premises,  as 
>stice  requires.     In  a  proper  case,  the  decree  may  require 
jje  testanienmry  trustee,  who  is  unable  to  deliver  personal 
roperty  to  which  the  petitioner  is  entitled,  to  pay  the  value 
lereof. 


(ftcree,  all  the  persons,  who^  rigliis  niay  1)^ 
mast  lie  brought  in  bj  &  supp1emeut.il  cit 
decree  is  made. 

§  2807.  In  either  of  the  follovribg  ( 
court  may,  from  time  to  time,  com|>el  a  juiS 
of  the  account  of  a  testwrnenlary   trustee:  1.! 

fear  has  expired,  since  the  will  was  admitted 
.  WTiere  i  he  trastte  has  been  removed,  or,  n 
reaaoo,  his  powers  have  ceased.  3.  Where  4 
one  or  more  distinct  and  separate  trusts,  cref 
termH  of  the  will,  have  been  execatod,  or  are  i 
executed  ;  ao  that  the  persona  beneticially  iatert 
the  tenna  of  the  will,  or  by  ojieration  of  ]at| 
rcci'ive  any  money  or  other  peri<oual  propert 
truBtee,  i 

§  2808.  .'V  petition,  praying  for  a  judicial  bI 
prescribed  in  tlie  last  section,  and  that  the  \ 
inistfc  may  be  eitod  to  show  cause,  why  he  she 
der  and  settle  his  account,  may  be  pretiected.  bi 
beneticially  interested  in  the  execution  of  any  a 
or  by  any  jHirson  in  t)eh!df  of  an  iufsmt  bo  bej 
terested  ;  or  by  a  surely  in  the  bond  of  the  t 
trustee,  given  &s  prescribed  in  this  title,  or  by  tj 
reseiitative  of  such  a  surely.  Upon  the  preseni 
petition,  the  siirrogate  must  issue  a  citation  i 
unless  the  nccount  of  the  testamentary  tru.st4 
Judicially  settled,  wiihin  a  year  before  the  pcU 
aented  ;  lu  which  ca.<e,  the  surrogate  m^iy,  in  hi 
entertain,  or  decline  to  eotertain,  the  petition. 

8  S800.  Scclions  two  Uaousrand  seven  h 
tweuty-seven  und  two  tliouaand  seven  hundred 
eight  of  ihiH  act  appl^v  to  the  proj-eedinga  upo| 
iiwiiftd  at  nrpMrribeil  fn  the   last  section,    and    t 
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M.end  the  settlement.  Thereupnn  the  siirrognte  must 
te  a  citaiion  accordingly.  Seotions  two  ihousami  seven 
lUreil  find  twenty  uine,  two  tliotisund  sewn  hundred  and 
•ty  and  two  tiiousand  Sfven  hundred  aud  thirty-one  of 
I  net  apply  to  tlie  proceedinga  upon  the  return  of  a  cita- 
R,  isisued  asprcscTilu'd  in  this  suviion,  and  to  the  tepta- 
ptary  tru-slei-  whose  act^ounl  is  to  bu*  settled  Any  person, 
Bou>rh  not  i)!ii!i('rt  in  the  t'itation,  who  is  bonL'li<-ji!ly  in- 
tetcd  in  tlio  estuic  or  fund  wliich  ciinie  to  the  petitioner's 
ids,  or  in  the  proceeds  thereof,  or  in  the  application  of 
t  estate  or  fund,  or  of  Hie  proceeds  thereof,  is  entitled  to 
Wfir  upon  the  henring-,  iind  iliuK  make  himself  a  pai'ty  to 
ppecial  proceeding, 

I  S81 1.  Section'jtwo  tliowsflnd  Reven  hundred  nnd  thirty- 
f  to  two  tliousand  seven  hundred  aud  thirty-seven,  bolil 
|iisive,  sections  iwo  thoutiuud  seven  hundred  aud  thirly- 
p  to  two  thousand  seven  hundred  and  forty-one  botli  in- 
live,  and  aecliona  two  lliou&aud  seven  himdred  and  forty- 
fe,  two  thrmsand  seven  hundred  and  forty-four,  and  two 

risand  Bcven  hundred  iind  f<>rty-six  of  this  act,  apply  to 
regtilate  the  like  uiatler.^,  where  a  testatiicntary  trustee 
piinta,  an  prc8cril)ed  in  this  title;  exeept  us  otlierwiao 
[Kjribed  in  the  next  two  sections.  Toeich  aecount,  filed 
prescribed  in  thia  title,  must  be  annexed  an  aftidavit,  in 
ifurm  prescribed  in  section  two  thoiiwind  seven  hundred 
I  tiiirty-thrce  of  this  act,  for  the  alhdiivit  to  he  imnexed 
tie  aecouut  of  an  executor  or  iidnuuistrator ;  except  that 
JexpreMiou,  "the  trust  created  by  the  will",  with  Buch 
pr  aescription  of  the  trust,  as  is  necessary  to  identify  it, 

fit  be  Bulistituted  in  place  of  the  words,   "  the  estate  of 
decedent". 

tSSlS.  Ujion  a  jiidicial  settlement  of  the  accmmt  of  a 
imentary  trustee,  tv eontrovei'sy  which  arises,  respectinff 
I  right  of  a  party  to  share  in  (he  money  or  other  personul 
iijierty  to  bepjiid.  distributed,  or  deliveretl  over,  must  be 
ennined  in  the  Rimem.'iauer  aa  other  issues  are  deter- 
aed.  if  such  a  controversy  remiuns  undetermined, 
ftrthe  detcfminatioii  of  all  other  quwiliona  upuu  which 
rdistribtition  of  the  fund,  or  tlie  delivery  of  the  personal 
Iperty  depends,  the  decree  hiui-t  direct  that  a  sum,  Huifi- 
|jt  to  aatiiify  the  claim  in  controversy,  or  the  propoition 
^rbich  it  is  entitled,  togretlier  with  the  probable  amount 
%he  interest  nnd  costs.,  und.  if  the  ciiac  so  requircB.  that 
k  personal  propert,y  in  coiitroverey,  be  retidned  in  tlio 
Ids  of  the  accoiiiiting  party  ;  or  that  the  toomey  be  de- 
lated in  a  safe  bank  or  trust  company,  subject  to  tbe  siir- 
p&te's  order,  for  the  purpose  of  beinj^f  appUed  to  the  pav- 
Et  of  the  claim,  w^hea  it  ia  due,  re<'0vcr(d  or  settled  ; 
i  that  so  ranch  thereof,  as  is  not  needed  fur  that  purpose, 
Bkfterwards  distributed  according  to  law, 
I  2813.  A  decree,  made  upon  a  judicial  settlement  o' 
|i  Bccotmt  of  a  testamentary  trustee,  as  prescribed  v\xti\]J 


How.  Pr. 
V.  8.  8S3. 
iJDem.  l&i. 


1  Dem.  1T1. 

aid.  err. 


'EE.  §§9 

title,  or  the  judgment  rendered  upon  on  appeal  fro 
(lecref,  liiis  lh«  same  force,  as  a  Jiidgnaeut  of  Ibc 
t'ourt  to  the  same  effect,  as  agaj'n.st  each  party 
•  Inly  cited  or  appeared,  ami  every  jjerson  who  i 
lnjund  by  Kiicli  u  judgment,  rendered  in  an  action 
the  iiame  parties. 

§8814.  A  testamentary  trustee  may,  at  any  ti 
sent  to  the  surro^'ate's  court  a  written '  petition ,  di 
fled,  pniying  tlmt  his  uccDuiit  mfjy  be  judicially 
that  a  decree  may  iLjerenpon  Ik;  unulo,  allowing  li] 
sign  his  int.sl,  and  iliHcliargiiig  him  accordingly; 
all  persons  who  are  entitled,  ab.solutely  or  contingi 
the  tcnns  of  the  will  or  by  operation  of  law,  to  sha 
fund  or  eatnie,  or  Ilio  proceeds  of  any  property  hd 
petitioner  as  a  part  of  his  trust,  may  Ije  cited 
cause,  why  surli  a  decree  shouhl  not  be  made, 
lion  must  set-  forth  the  facts  U[«)n  which  the  applU 
foundc<l ;  and  it  must,  in  all  oilier  respecis,  conf< 
petition  presented  for  a  judicial  settlement  of  the 
of  a  testamentary  trustee,  as  prescribed  in  this  tit) 
.surrogate  mtiy,  in  hisdi.^crtaion,  entertain  or  declii 
teriain  tlie  petition.  If  he  entertains  it,  the  pro 
must  be,  in  all  re.'^pects,  the  same  as  uf)on  a  petiii 
judicial  sctilemtnt  of  the  pitiiioner's account,  exa 
upon  the  heaiinir,  the  HUiTOgate  mu.><t  first  do 
-whether  sufllcient  renHons  e.xist  for  granting  the  f 
the  petititm  ;  and,  if  he  dotertnines  that  theyexist.' 
make  (ID  order  accordingly,  and  allowing  the  pctil 
account,  for  the  purpiisi!  of  being  dischiirfjed.  D 
petitSoiHT's  fully  accounting,  and  pitying  all  monew 
iug  to  the  lru>*t,  and  delivering  all  books,  papt-rs,  al 
property  of  tlie  trust,  in  hi.'j  bauds,  either  into  tit 
gate's  court,  or  as  the  surrogate  directs,  a  decree 
made,  accepting  his  resignation,  and  discharging 
cordingly. 

^8815.  Any  person,  beneficially  interested  in  I 
cution  of  the  trust,  may  present  to  the  surroeate's 
written  jietitiou,  duly  ventit-d,  setting  forth,  either  I 
knowledge,  or  upon  bia  in  formation  and  belief,  a 
respecting  n  tesiameniaTy  trustee,  the  existence  of 
if  it  wiw  interposed  as  an  objection  to  granting  lei 
tamcntary  to  a  person  nainei]  as  executor  in  a  will 
nwke  it  necessary  for  smb  a  i>erson  to  give  eeci 
order  to  entitle  bini*lf  to  letters;  and  praying  1 
cree,  directing  the  testamentary  tnit^tce  to  give  see? 
the  performance  of  his  trust ;  "and  that  be  may  be 
show  cause,  why  such  a  dccreeshould  nut  be  mad« 
the  presentation  of  such  ajpctition,  the  surrogate  tni 
a  citation  nccordinsriy.  Upon  the  return  of  the  cii 
decree,  requiring  the  testamentarj''  trustee  to  give 
curity,  may  be  mode,  in  a  cose  where  a  person  bo  a 
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cutor  cnn  cnlilk'  liiraHclf  to  letters  testamentary,  only  by 

ing  a  Load  ;  but  not  otherwise. 

S816.  The  security,  given   ns    prescri1)C(l  in    tixi;  l»st 

g'tion,  niUBt  lie  a  hotid  to  the  sfim^  effccl,  and  in  tlie  sanie 

as  «n  execulor's  bonil.      Encli  provision  of    thia 

fcpter,  applicable  to  tlif- bond  of  nn  cxcrulrir,  or  to  the 

fbts.  dutirs.  and  liabilitii-H  of  the  parlies  thpretn,  or  any 

tliem,  including  the  releasee  of  the  Buictics,  and  the  giv- 

ig  of  a  new  bond,  apply  to  the  bouti  so  given,  and  to  the 

arties  thereto. 

§  S817.  In  cither  of  the  following  cases,  a  person  litne- 
cially  inleresled  in  the  execution  of  the  trust,  ruay  present 
y  the  Biirrogalc's  court  a  wriit^'U  petitifm,  duly  verified, 
rtting  forth  the  facta,  and  praying  for  a  decree  removing  a 
•Btaruentary  truHlee  from  his  1  runt;  and  that  he  maybe 
ted  to  show  cause,  why  such  a  decree  should  not  be 
i&dc  : 

1.  Where,  if  ho  wa-s  named  in  a  will  &s  executor,  letters 
BtarnentBry  would  nut  he  issued  to  him,  by  reason  of  his 
ersouai  disqualitiea.tion  or  iueompEtencT. 

2.  Where,  liy  reason  of  bis  having  wa.Hied  or  improperly 
pjplied  (ho  money  or  other  property  in  hia  charge,  or 
ivested  money  in  securities  tmauthorized  by  law,  or 
therwisc  improvidrntly  managed  or  injured  the  property 
jmmilteci  to  his  ciiarge,  or  by  reason  fpf  other  misiconduct 
1  the  exeeution  of  his  trust,  or  dishouesty,  drHrikenncsa, 
oprovidence,  or  want  of  iitidertttaudiiig,  he  is  unfit  for  the 
lie  execution  of  iii.'i  tnist,  ' 

8.  Where  Lc  has  failed  to  give  abend,  as  required  by  a 
Bcrec,  made  as  pr^'.'seriheil  in  the  last  two  sections  ;  or  has 
ilfully  refuwd,  or  without  g€od  caiiRc  neglcctod,  to  obey, 
direction  of  the  .'^urrogale,  contained  in  any  other  decree. 
[•  in  an  order,  made  as  pre^erilied  in  tiiis  title ;  or  any  pro- 
Isioii  of  law,  relating  to  Ifie  discharge  of  Ids  duly. 

§  S818.  [.4mVn884,]  When  a  sole  testamentary  trustee 
ies  or  becomes  a  lunatic,  oris  hy  a<lecrce  of  the  surrogate's 
jurt  removed  or  allowed  to  resign,  and  the  trust  Las  not 
3en  fully  executed,  the  fame  court  iiui}' appoint  his  buc- 
sssor,  unless  such  an  appointment  Tvould  contravene  the 
mress  terms  of  the  "will.  Where  one  of  two  or  more  te.sta- 
lentary  tnisteea  dies  or  beconjes  a.  hiuatic,  or  is  by  decree 
f  the  sun-ognte's  court  removed  or  allowed  to  resign,  a 
iccessor  sliall  not  beiippointed  except  where  such  appolnt- 
jent  is  necesj^ary  in  order  to  comply  with  the  express  terms 
f  tbe  will,  or  unle.'is  the  same  court  or  the  8ui)renie  court 
lall  he  of  the  o|  iniun  that  the  appointment  of  a  successor 
■ould  be  for  tbe  benefit  of  the  cestui  que  tru.st.  Unless 
nd  until  a  succeHsnr  is  appointed  the  remaining  trustee  or 
•ustcesmay  proceed  and  execute  the  trust  as  fully  as  if 
jch  tnisfet^  or  trustees  had  not  died,  become  a  lunatic,  been 
jniovcd  or  resigned.     WHipre  a  decree  removing  a  trustee 

'  ^iscbarging  hiui  upon  lu't  n»sipr«ition  does  not  designate 
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Uis   sucoeaaor,  or  the  person   designaled  therein  (b 
qualify,  the  successor  imitt  be  appoiuteil  and  miwl 
in  the  manner  prescribed  by  luw  for  the  appoiutraa 
iiualitic^aiion  of  an  ailniinistrator  with,  the  will  awia 

§  S8I9.  Whore  the  same  jXTSon  iaa  teslunieiitarrin 
and  also  tlie  executor  of  the  will,  or  au  aduiinisiraiDM 
the  same  esliiie,  prueeediugs  tiiken   by  or  aguiiist 
prewribcd  iu  this  liilo,  do  not  affect  him  as  execu, 
administriitor,  or  the  creditors  of,  or  persons  intcre^U 
the  grin>riil  e.'^tate,  except  iu  one  of  the  followinff^ 
^  1.   Where  ho  presents  a  pciiiioti,  praying  for  the  i 
tion  of  his  hilers,  ho  niiiy  itl^o,  in  the  same  petitia 
forth  the  farts,  n|)oii  shuwin^  which  he  would  beafl 
to  resign  Bs  teatamentary    inistee  ;    and    mar  tluT, 
pray  for  a  decree  allowing  him  so  to  resign,  andfora  ci 
accordingly.  ' 

S.   Where  n  person  presents  a  petition,  praying  {A 
revocation  oflfilers  issued  to  an  executor  oracfminisn 
and  liny  of  (he  facts  .vet  furth  in  lh«?  petition  are  ina 
the  provisions  of  this  title,  Kiillicirnt   to  entitle  Iha 
person  to  present  a  iKtiliou,  praying  for  the  remova 
testamentary  IruKtee ;  the  petitioner  may  pray  for  a  i 
removing  the  person  compiaiiieJ  of  in  both  capaciti 
for  a  clEatioQ  areordttigl^v, 

la  either  case,  prntje'edingn  upon  the   petition  fa 
resignatioa  or  r(!Uif>\-a!,  aa  the  case  requires,  of  the  testtii 
arj'  iTiistee.  and  for  the  judicial  seltleiiicnt   of  his  aco! 
may  be  taken,  as  prescribed  ia  this  title,  in  connection  L 
or  separately  from,  (he  lilie  pioeeedings  upnu  the  pel 
for  the  ri-vocation  of  the  letters,  as  the  surrogate  dirw^nl 

8  S820.  The  jirovisions  of  this  title  apply  to  a  insj 
created  by  the  wdl  of  a  residenf  of  the  State,  or  relalia 
real  property,  situtitedTcithin  the  State,  withotit  re^ardl 
residence  of  the  trustee,  or  the  limo  of  tlie  execution  ( 
will, 

TITLE  VII. 

Provigiuns  relating  to  n  ffuardiati. 

Abticle  1.   AppoinUuout,  removal,   and    rosigaation    of  a 

i;;iiar(li:in. 
4.    SnporvlHiou  Biid  eontrol  of  a  genoral  guardtwi. 

ment  vT  his  nccouTiIH. 
3.    Guardlanaappuljitcd  liy  will  or  Joed. 

ARTICLE  FIRST. 

Appointment,  Removal,  and  Resignation  ori 

General  Guardian. 

S  SHSa.  Poweror  ctmrt  to  appoint  f  28».  Appoliitinciitof  en* 

Kuardians.  s-sai.  Guardian  to  be  uoa" 

ass.  Pi'litlon  fiirapiKiIntnifnt,  by  iDfant 

„o™,        l>yi"faiili>vfif.mrt.M«ii.  2817.  Apjiotutmout    of   t»iiil»  I 

2883.  toulenUof  pttiuun  ;  clia-  rary  gn«nii»i.  toTbJmt 

88*1.  Id.  ;   where  pctilioiiei-    in  888).  Term  of  offlce  of  tcma»  I 

a  macriod  woman.  rary  (fuardiMj. 
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339.  Inquiry   as   to   vuluc    of 
property. 

QualiU(.BIioii  of  ganrdinn 
of  i>ropo  ty. 

Id.  ;  of  guardian  of  per- 
son. 

Whun  letters  miiy  b*  re- 
voked fur  rnifcoiidncl, 
etc. 

Citation  ;  huarlng  ;  du- 
cret'. 

Su^jpcn^ion  of  guardian  ; 
effect,  tlii'reof, 
.  Appllcntion  hy  guardian 


for  revocation  of  let- 
tfr». 

WSH).  I'rorcwiingx  therrupon 

mSi.  Ward  or  new  jtuardiiui 
mny  n-qniro  accnnuf  inp. 

3838.  Applicaliin  for  ancillary 
lttl>;re  to  forel;^  guar- 
dian. 

3H30.  Pmct'cdingB  thereupon. 

2S40.  EITeet  of  t-ucli  Ictlers. 

a*4l.  Appllrsdim  of  the  IsHt 
Hvctloii  to  fonner  guar- 
dians. 


te  88S1.  Tlio  sniTogatt"  H  court  liafl  the  Hkp  powor  iind 
^lliorily  ti>  imiHnut  u  tieneral  guardinn,  of  the  iiereon  or 
the  prof)erty,  or  bolli,  of  iin  infant,  which  the  clian- 
bellor  had,  on  ilie  thirtv-lii'st  day  of  Decemiter,  eijihltfen 
hundred  and  foriy-j'i.x.  It  iui.s  al.su  jxnvcr  and  aulliority  to 
mppoinl  ft  g<'iieral  guardian,  of  llvi;  punioii  or  of  thcy-pn-p- 
titv,  orlKith,  of  an  iiifitut  ivhiwe  fiillitr  or  mollnTis  liviiig-, 
bn^  to  nppoiut  it  general  guardian,  of  the  properly  only,  of 
an  infant  inrtrrimwrtmau.  Suchpowerand  anthorilv  inust 
be  exercised  in  like  manner  a.s  tliey  were  ext-rcieed  by  Uie 
court  of  chancery,  subject  to  the  pro-^isinnsof  tht*  art.  The 
same  person  may  Iwappoialtd  guardian  of  iin  iiifHnt  in  both 
capacities;  or  the  giiardiiiii.slii|i  of  the  person  and  of  the 
torO|)erty  may  be  committed  to  different  persotw. 

ft§  2828.  In  I'itbcr  of  the  following  t'si^tis,  iin  infant,  of 
ftie  ag^  <^f  foiirleen  years  or  upwards,  may  prifncnt,  to  the 
toirrogate's  court  of  the  coiiuty  in  whidi  lie  resides  ;  or,  if 
^e  is  not  a  resident  of  the  Stale,  to  the  surrogafe'K  court  of 
Ke  couuly  iu  which  any  of  his  properly,  real  or  personal, 
Ksiluated  ;  a  wrillen  petition,  duly  verified,  settini^  forth 
Ke  facts  upon  which  Ihejuri.sdicfioa  of  the  court  depends, 
^tod  praying  for  a  decree  appointing  a  gcDcnil  guardian, 
either  of  his  person,  or  of  his  property,  or  both,  as  the  cane 
requires;  and,  if  necessary,  tlwtliie  jjcrsdny,  entitled  by  law 
•  be  cited  upon  such  au  application,  may  be  cited  to  show 
luse,  why  such  a  decree  should  not  be  mode  ; 

1.  Where  such  a  general  guardiftn  has  not  been  duly  ap- 
jinted.  either  by  a  court  of  competent  jtiriwJiciion  of  the 

Itate,  or  by  the  will  or  deed  of  jiifl  father  or  mother,  ad- 
Uitted  to  prob;ite  or  authenticated,  and  recorded,  hh  pre- 
jrih.d  in  sec^tion  two  thousand  eight  hundred  and  flfty- 
le  of  this  act. 

2.  Where  a  general  guardian  so  appointed  has  died, 
Bcome  incompetent  or  ditiquaUtied  ;  or  retiiaes  to  act ;  or 

b«en  removed ;  or  where  Ms  term  of  olBc«  has  ex- 

Where  the  petitioner  is  a  non-resident  married  woman, 

.d  the  petition  relates  to  i>ersonal  property  only,  it  must 

fflrmatively  show  thai  the  property  is  not  subject  to  the 

control  or  disposition  of  Iter  liiu»band,  by  the  law  of  the 

tit  i  oner's  residence. 
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§  28S8.  A  pi'lilion,  prescnied  as  descrihrd  in  the  h-f 
(ion,  must  also  state  wlielher  or  not  the  father  and  inoiliffO/ 
the  petitioner  are  known  to  he  livitig.     If  either  of  them l» 
known  to  be  li\iug,  and  thu  petition  does  not  priiy  thai  (he 
father,  or,  if  he  is  dead,  thnt  the  mother,  miiy  l>e  kppointa 
the  genernl  guardian,  it  must  srt  forth  tlie  ci rcu moiam* 
whicli  rc'udtT  tiie  appointmunt  of  iinotlier  persoa  cxpedioii 
and  must  priiy  that  tlie  fHther,   or,  if  he  is  d('a<l,  that  lit 
mother,  of  the  petitioner  may  be  cited  to  show  cause,  irt? 
the  decree  should  not  be  iiuuie.     A  citation,  i8<ni('il  ■ 
father  of  the  petitioner,   must  ho  served  at  Iea«t  i 
before  it  is  returimble.     Where  tlie  case  is  within  - 1 
vision  second  of  the  last  wetinn.   the  polifion  niN-t  p 
that  tb«  person  formerly  apiiointed  gcmral  guanliui  u; 
be  eited.  iiiileHs  it  is  shown  that  heis  dejul.     The  surr  ; ' 
must  inqdire,  :ind  aseerljiiu  a-*  far  h8  practioable,  wliir  nU 
tivca  of  the  iufiuit;  reside  in  his  county ;  and  he  may,  inliw 
discretion,  cite  any  relative  or  eliiss  of  relative's  of  the\t 
fant,  residing  iu  that  counly  or  elsewhere,  to  shown 
why  tlio  prayer  of  the  petition  etiould  not  be  granted, 

§  2824.  The  last  seetion  applies,  where  the  petitii 
is  a  marric-d  woman  ;  exee|it  tlmt  lier  husband  must 
be  cited,  and   that  the  surrogate  may,  in  in's  disenfi 
make  a  decree,  appointing  a  guardian  of  her  p: 
without  citing  her  father  or  her  mother. 

§  2826.  Upon  the  return  of  the  citation,  the  aurroi 
must  make  such  a  decree  iu  the  premises,   us  justice 
quires.    He  may,  in  his  discretion,  hear  allegations 
proofs  from  a  person  not  a  parly.     Wliere  a  citation  Is 
issued,  the  siirro^.ue  must,  upon  the  pre.-entation  of 
petition,  inquire  into  llie  eireuiiistanees.    For  the  purj 
of  such  an  inquiry,  or  of  an  inquiry  into  the  aniounl 
security  to  be  rcfpured  of  the  gunrdiiin.  he  may  is?a| 
Bubpoeaa.  requiring  any  person  lo  attend  before  him, 
testify  re-specting  any  iiuitter   involved  therein.    If  : 
satitiiied  that  the  allegiitiona  of  tlie  petition  are  true  in 
and  tliat  the  int<;resta  of  the  infiuit  will  be  promoted  I»y 
appointment  of  a  generfil  gimrdiiiii,  either  of  his  person  W 
of  his  projierty,  he  must  make  a  decree  ucconiingly,  ~" 
cept  that  a  gijardiiiii  r>f  the  per«on  of  a  married  wo 
shall  not  be  apptiiuted.     In  a  proper  case,  he  may  ap 
a  general  guardian  in  one  cajwcily,   without  a  citjiiii 
and  issue  a  citation,  to  show  cause  againKt  the  appoini 
of  a  general  guardian,  in  the  other  capacity. 

§  2826.  A  guardian,  appointed  upon  llio  applicatii 
an  infant  of  the  age  of  fourteen  years,  or  upwards,  as 
BiTiljed  in  tliis  article,  must  be  nominated  by  the  iafi 
subject  to  the  approval  of  the  surrogate. 

S  2887.  A  relative  of  an  infimt  under  fourteen  yenisof 
age,  or  any  other  person  in  behalf  of  stich  an  infant,  niHT 
present,  to  the  surrogate's  court  of  the  cotnly  in  which  tb'" 
infant  resldeB  •,  ot,  \l  be  w  wov  \\.  tv.*ulent  of  the  8tnie,  t«)  ' 
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surrogate's  court  of  the  county  in  which  any  of  the  infant's 
property,  real  or  persj^nal,  is  8ituiito<l  ;  a  wrilien  petition, 
duly  verified,  stttiug  forth  the  facts,  upon  wliich  the  juria- 
diclion  of  the  court  dcpt'iiils,  mid  praying  for  a  decree  ap- 
pointing a  giianlian  of  tho  person,  or  of  IIh;  propTiy,  or 
Dotli,  of  the  infaut,  lo  serve  iiiitil  the  iiifnnt  aliiiius  the  age 
of  fourieen  years,  and  a  siH^ce.-sor  to  liie  ifiiardian  ia  ap- 
poinU'd.  The  cases  in  which  sueli  a  guiirtlian  uuiy  be  ap- 
jxiinted,  tlie  coiilenis  of  llie  petitiiiii.  autl  die  prfx'cedings 
thereupon,  are  the  same,  as  preseribwi  in  the  foreiLToing  sec- 
tions of  ihia  arficte.  with  roapeet  lo  the  ajiptiiutinent  of  a 
genera!  ^uardiim.  upon  tiie  petiiinri  of  an  iiil'ani  of  the  age 
of  fourken  years  Of  ■uiiwiHiis ;  fxrefil  tliat  tlie  slirrofiate 
must  niiiiiiniiti',  as  well  as  appoint,  the  tcinporury  guardian. 

§  88S8.  Tlie  terra  of  office  of  a  guardian,  appointed  as 
prescrilied  in  the  last  section,  expires  wlieii  llie  infant  at- 
tains the  ape  of  fourteen  years.  Rut  after  the  infant  attains 
that  age,  the  jierson  so  appointed  continues  to  reinin  all  tho 
powers  and  authority,  and  is  suhjeet  loall  the  dulics  and 
liabilities,  of  a  piiardian  of  the  person,  or  of  the  i>ropr;rty, 
or  both,  pursuunt  to  his  letters;  until  his  successor  is  ap- 
pointed and  ha*  f|ualitied,  or  until  his  Jeitera  are  revoked, 
for  some  other  caiiM*-.  by  the  decree  of  the  Hurrogate'a court  ; 
and  his  sureties  are  responsilile  accordinglj'. 

§  S829.  Where  a  general  guarriiau  of  tho  projierly  of 
an  infant  is  appointed,  as  prescribed  in  this  article,  tiie  sur- 
rogate must  incpiire  into  (he  infaiU'H  cirrunistanceM,  and 
inust  ascertain,  as  nearly  as  practicable,  I  he  value  of  ins 
personal  property,  and  of  the  rents  and  proHts  of  his  real 
property. 

a  2H30-    \Am'd  tS81,  1992,]    Before  letters  of  (riurdluisbip  of  aa 
infant's  properly  are  isBucd  by  the  surrogate's  court,  the  pereon  »i»» 
pointed  mast,  beaide*  lalimg  an  official  oatb,a8   prescribed  by  law.  ' 
ezocate  tu  the  lutapt,  and  Ale  with   ibe   sarrogate,  bia  bund  with  at 
loast  two  eureUea,  luapenilty   Qxeti,  by  the  aurrogute,  not  Imi  than 
twice  IUh  valueof  the  personal  property,  and  of  the  rents  and  profits 
of  tho  r«al  property  ;  C"ndltioniia  that  the  giiaidiau  will,  In  all  tliinOT. 
faithfully   dlscJiarge  the  trust    repoaeil  iu  hiiu,  sod  obey  all  Uwful 
dirootioUB  of  the  enrrogate  touohiog  the  tra«t.  and  thai  he  will  in  all 
respects,  render  a  Just  and  true  account  of  all  luoney  au<l  otlirr  iirop- ■ 
erty  received  by  blm,  and  of  the  appllcaUou  thereof,  und  of  hia  Kuard- 
ianflhlp.  whoneTer    he  is    required   so  to  do,  by  »  courtof  competent  ( 
Jurisdictiou.     But  the  surrogate   luay,    lu    his  diHcretiou,    litult   thai 
amount  of  the  bond  to  not  less  than  twloe  the  value  of  tho  personal  1 
property,  and  of  the  rent*  and  profits  of  the  real  property  for  thoteru 
of  three  voars.     But  iucaae  where  It  appears  tu  be  iuipraotlcablotoglral 
k  bond  suffli-lent  to  rover  the  while  anjonnt  of  the  infant's  petsoD*LI 
property,  th..' surroKate  may. lit  his    "direction, "(slo)acoept  s«uiuitf,J 
to  be  approved  by  tbe  aiirroRalF',  not  lens  thati  twice  the  amountof  IW  J 
particular  portion  cif  the  infant's  proprrly  which  the  guardian  will  b»l 
authortlieduudcr  the  letters  1-.1  receive;  and  Iseiiu  letters  tbi-reouUm'4 
Ited  to  the  receiving  and   adtuinisterlDg  only  such  personal  prt>pertj-1 
for  which  double  the  security   has  been  given,  and   restraining  tb»l 
guardian  from  receiving  any  other  personal  property  of  the  Infant' 
untlltho  further  order  of  the  surrogate  on  additloual   further  satis, 
factory  security. 

^2831.  Heforo  letters  of  guardianship  of  an   infant's 
person  are  issued  by  the  (*Mrrogiite'<>  court,  the  \K:t>«m  wyi 
p»iinled  must  take  the  offliial  oalU,  »»  pteacrVVvcA  \»^\sc«3 
The  eurrog»te  may  also  retjiiire  him  to  execttt*;  Vo\iiU  SbXsd 
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s  giwrdiaa,  mnj',  at  any  time,  present  to  thai 
court  a  writtfii  {loliliou,  duly  vt-ritted.  setticl 
i'nviff,  untl  pniyiai;  foradwTce.  revoking  letters^ 


s!.ip,  eitlicr  of  the  person,  or  of  th«?  properly,  oi 
that  the  giiardiirn  coniiilaim-d   of  may  be  cil 

lade : ' 


cnU8C,  why  Budi  a  dprrix?  .'%huuhl  not  be  made  : 

1.  WhCTe  the  jijimniian  is  dinquiilitit'd 
any  reason,  incompeK'ut  to  fulfill  his  trust.  ■ 
3.  Whrrt',  by  reason  of  his  having  wast« 
njipliiui  the  money  or  other  pri)pcrty  in  hfa~ 
vested  moucy  in  seeurities  unauthorized  by  lal 
WUG  iiiiprovideiitly  tiiEiii.-ifrcfl  or  injured  the  real' 
properly  of  the  ivaril,  or  by  reason  of  other  m| 
the  est'tutfoii  of  hi«  office,  or  his  dishonesty,  d| 
improvidence,  or  want  of  understanding, 'he  I 
the  due  e.xeeution  of  his  ofHec. 

3.  Where  he  liiw  wilfully  refused,  or,  ■wil 
cause,  nesjlected,  to  uln-y  any  lawful  direction  i 
rugate,  coutuiiit'd  in  a  decree  or  un  order  ;  or  an 
of  law,  relating  to  the  (iisclnirge  of  his  duty. 

4.  Where  the  gniiit  of  letters  to  him  was  obtj 
false  suggestion  of  a  material  fact, 

6.  Where  he  has  removed,  or  Is  about  to  reil 
the  Stale.  ' 

6.  In  the  case  of  the  guardian  of  the  person. 
Infant'^  welfare  will  be  promoted  hy  the  appoj 
another  guardian. 

g  S833.  Upon  )he  presentation  of  u  petitid 
scrilied  in  the  last  wction,  the  surrogate  must  U 
the  iiiHtter ;  and,  for  that  purpo,se,  he  may  issue  i 
to  any  person,  retjuiring  liiin  to  ulteud  and  tcsl 
premiaes.  If  the  surroguie  is  sjitislied  that  tliere  1 
cauBC  to  hclicve,  that  the  alleguliotu  of  the  p{ 


i§  2834-2837     GENERAL  GUARDIAN. 


84,5 


§  2834.  Upon  issuing  a  cilntion  as  prescribed  in  the  last 
ction,  tlie  Biirrogalnmuy,  in  his  discrelion,  mnke  an  order 
Rispending  the  ^uardiiti),  ■wholly  or  partly,  from  the  ex- 
SrcLse  of  his  powers  and  authority,  during  the  pendency  of 
'3x0  special  pmeeedinjr.    A  cerlilied   copy  of  an  order  so 
bade  Hiu.st  accompnny  the  citation,  aiiu  be  served  there- 
P7ith  ;  l)ut,  from  the   time  when  it  in  mnde.  the  order  is 
Hnding  upon  the  guardian  und   upon  all  other  portions, 
rithout  service  tlieretif,  subject  to  the  exceptions  and  limit- 
Ions  prescribed  ill  scctionii  two  thfiusRnd  i^ix  hundred  and 
reeand  two  thoiisMnd  six  hundred  anil  f(«r  of  tlusact, 
with  respect  to  a  decree  revoking  letters. 
§  S835.  A  gutirdian,  appointed  as  prescribed  in  this 
tie,  may,  ut  any  time,  present  to  the  surrogate's  court  a 
[rritten  petition,  duly  venfied,  Kcttinir  forth  the  facts  upon 
ifvhich  the  application  is  founded,  acd  praying  Ibiit  his  ac- 
Sounl  may  be  jurticmlly  settled  ;  that  a  decree  may  there- 
ipon  be  riiade,  revoking  his  letters,  and  discharging  him 
cordingly  ;   and  tlint  the   ward   uiiiy  be  cited   to  show 
use,  wtiy  such  a  decre  shniild  not  be  made.   The  sur- 
Ogate  may,  in  his  discretion,  entertain  or  decline  to  enter- 
Bin  the  applic».tiDi]. 
§  2836.  If  the  eurrogate  entertains  an  application,  made 
B  prescribed  in  the  last  section,  he  must  iasue  a  citation, 
s  prayed  for  in  the  petition  ;  und  he  may  also  requtru 
otice  of  tlie  application  to  be  given  to  such  other  persona, 
nd  in  such  a  nianucr,  as  he  deems  proper.     Upon  the  re- 
m  of  the  citation,  a  guardian  ad  litenj  for  the  ward  must 
le  appointed ;  and  the  surrogate  may  also,  in  his  discre- 
"on,  allow  any  person  to  appear  and  content  the  applica- 
:on,  in  tlie  interest  of  the  ward.     Upon  tlie  hearing,  the 
lurrogatc  niunl,  tiri^t  detenniae  whether  suflicieiit  reasona 
ftxist  for  granting  the  prayer  of  the  petition.      If  he  deter- 
mines that  they  exist,  and  that  the  interests  of  the  ward 
^ill  not  be  prejudiced  by  the  re.«iignatton  of  the  guardian, 
lie  surrogate  must  make  an  order  accordingly,  and  allow- 
g  the  petitioner  to  account,  for  the  purpose  of  being  dis- 
sharged.       Upon    his  fully  accounting,   and    paying    all 
money  which  is  found  to  be  due  from  him  to  the  ward,  and 
delivering  tdl  iKiok.s,  paper.s,  and  other  property  of  the  ward 
in  his  hands,  eitlier  into  the  surrogate's  court,  or  in  such  a 
manner  as  the  surrogate  directs,  a  decree  may  be  made,  re- 
voking the  petitioBer's  letters,  and  discharging  him  accord- 
ingly. 
§  2837.  Notwithfttanding  the  discharge  of  a  guardian, 
prescribed  in  the  last  section,  his  successor  or  the  warti 
ay  compel  a  judicial  settlement  of  bis  account,  as  pre- 
nbefi  in  articte  second  of  this  title,  in  the  same  manner 
,d  with  like  effect,  b.h  if  the  decree  discharging  him  had 
been  made.    With  respeet  to  all  matters  connected  with 
trust,  his!  sureties   continue   to  be  liable,  until  his  ac- 
unt  U  judicially  settled  accrnlingly. 


-^ — VTTTr-rrTTm—zrrm — pTTTTT 

pruptTty  fif  the  ward,  may  present,  to  the  sun 
httviDg  jurisdiction,  a  written  petition  dulyi 
ting  forth  the  facu  and  praying  for  aucilli 
guurdiansliip  accurdinglv.  The  peiiiion  tnfl 
puuied  with  pxt-niplitjed  copies  of  the  recni 
piipers.  showing  thtit  he  has  been  eo  appoiil 
given  the  security  required  in  this  section,  wl 
uutheDticuted  in  the  mode  prescribed  in  art; 
title  three  of  this  chapter,  for  the  authcnticatf 
and  papi^rs  upon  an  appliaalion  for  anciJlary 
mentary,  or  uncillniy  letters  of  udiuinistratioa 

3.  When  an  Inf&nl.,  who  resides  without  the  Stat 
foreign  conatiy.  Is  entitled  to  personal  property  wtthUl 
maintain  an  action,  or  special  proceeding  in  any  ootirt ' 
log  auch  pcmonal  property,  a  general  guardian  of  hlgpi 
ized  a«  to  act  auch  within  the  foreign  country  where  tt 
may  >pplT  to  the  surrogate 'a  conrt  of  the  county  wheii 
property  or  any  part  thereof  is  sltnated,  for  ancillary  leq 
ship  on  the  personal  eetate  of  such  Infant,  and  the  perai 
mast  present  to  the  surrogate's  court  haTlngjurlsdlotlal 
tlOD,  duly  veriflod,  scttiog  forth  the  facts  andprayingj 
ters  of  guardianship  tm  the  persoiuil  entato  of  Buchlnfa] 
must  be  accompanied  with  the  exempMliDd  copies  of  tj 
Other  papers  allowing  the  appointment  of  such  foreli 
where  sncb  fon<lgn  guardian  has  nothceu  appointed  b] 
otlier  proof  of  his  authority  to  act  as  such  guardian  -wi^ 
country,  and  also  with  proof  that^  pursuant  to  the  lawa 
ooontry,  such  foreign  guardian  is  entitled  to  the  posaeail 
personal  estate.  Exompli&cd  copies  uf  the  record 
Boant  to  this  section,  must  be  authenticated  In 
pursuant  to  subdivision  one  of  this  seotion. 


1  aaaO.     lAm'd  isn.1    Wh«ra  the  snrraaaia 
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§  S840.  [Am'd  1889  ]  Aiifilljiry  letters  of  g:uardianslnp 
ire  iissued  as  prescribed  in  Hm  last  section,  witliout  security 
ind  without  an  oalli  of  offlce.  If  issued  in  a.  cauB  imivided 
r  in  aubdivision  one,  *  of  serlion  Uventj-ci^ht  hundred 
id  lliirtyoight,  llicy  HUiluiri/o  the  pcrnon  to  whom  they 
ift^iied  to  df  miind  and  rweive  the  personal  properly,  and 
e  rents  and  prolita  of  tliii  real  property  of  tlie  Tvard,  to 
i8p<ise  of  Ihem  in  like'  niunncrasn  guardiim  of  the  prop- 
,y  appointed  as  prcHeribed  in  this  arlick- ;  to  rfniOTe 
em  from  the  Blate  ;  and  to  miuntain  or  defend  any  Action 
ir  special  proceeding  in  the  ward's  behalf.  If  issued  in  a 
cage  provided  for  in  wihdi  vision  two.  of  section  twenty-eight 
undred  and  thirty  eiglit,  such  ancillary  letters  of  guard- 
iDship  anthnrize  the  person  to  ■whoitithey  are  issued,  to  de- 
mand and  receive  the  personal  estate  of  ttio  ward,  and  tii  dia- 
losc  of  it  in  like  manner  as  a  guard iau  of  property  ap'  ointal 
18  prescribed  in  this  article,  and  to  niaiulaiu  or  defend 
.ny  action  or  special  proceeding  re-:perling  audi  personal 
state  in  the  ward's  behalf.  But  in  neither  case  do  such 
ettera  authorize  sueh  ancillary  giinrdian  to  receive  from  a 
resident,  guardian,  executor,  or  adniinintrator,  or  from  a 
testacucnlary  trustee,  subject  to  the  jurisdiclioii  of  a  surro- 
pite's  court,  money  or  other  firopcrty  belonrjing  to  the 
ard.  in  a  case  where  letters  have  been  i.Hsupcf  to  a  guard- 
in  of  the  infant's  jiroperty,  from  a  suiTogate's  court  of  a 
Bounty  within  the  Stafe,  iijion  an  alteration  ihut  the  infant 
was  a  resident  of  Ibat  county,  ex'cepi  by  the  special  direc- 
tion, made  upon  gorKi  cause  shown,  of  the  surrogate's  court 
from  whicli  the  prin<-ipal  letters  were  issued,  or  unless  the 
mucipal  letters  have  been  duly  revoked. 

t^  S841.  The  last  section  nfiplies  to  letters  granted,  be- 
fore this  chapter  takes  effect,  by  a  surrogate's  court,  of  the 
State,  to  a  {juardinn  aiipninted  by  a  court  of  another  8l«te, 
a  territory  of  the  I'nitod  States,  upon  presentation  of  an 
jexeraplifled  transcript  of  the  record  of  his  ajipointment. 

ARTICLE  SECOND. 

ItTPEHVISION  AND   CONTROL  OF  A  GeNBRAL  QnABDIAN. 

Setti-f.mest  op  iu8  Accounts. 

S84S.  Gnnrrllan  to   ale   unnnat 

inventory  and  Hccuunt. 

2848.  Aflidavlt   to  bo  annexed 


tbereto. 

8M4.  Annnal  examlnBtina  of 
guardtsD'e  accounw, 

8S4S.  ProceedingB,  when  ac- 
count defective,  etc. 

8848.  Sarroga'c  may  dlrectasto 


(  9847.  When  jndicial  acttlcment 
at  gnurdion'a  account 
tompclled. 

28^.  Id. ;  M  to  gnarditm  of 
ppr«)n. 

8949.  Wlini  fjaardlaii  may  com- 
pel jndicial  settlement. 

2SB0,  Citation  ;  proceedings 
tbcruupon. 


*  So  in  orifioll, 


qwirps ;  the  value  of  each  article  or  item  so  re 
of  the  artifk-a  or  items,  remaiiiiugin  liia  ImndJs ;  j 
of  tbe  DifLDuer  in  which  he  has  aisposed  of  eaci 
item,  not  remnining  iu  his  hands ;  and  a  full  dea 
the  HMiuuiit  nud  iiamre  of  each  investment  of  mc 
by  him. 

2.  A  full  and  true  iiccount.  In  form  of  d{ 
creditor,  of  all  Iiis  receipts  and  disbursements  j 
during  the  preceding  vear ;  in  wUirh  he  must  cj 
self  with  any  balance  remaining  iu  his  bands^ 
last  account  wus  reiidereil.  and  must  distincth 
nmoiitit  of  tlic  Imlanec  remaining  in  his  liands,  a 
elusion  of  the  year,  to  be  charged  to  him  in  thel 
account. 

§  8843.  AVitb  the  inventory  and  account,  fi| 
Bcribetl  iu  tlu;  last  aectiou,  must"  be  filed  an  afflda 
must  \ye  made  by  the  guardian,  unless,  for  g 
shown  in  tho  atfldavit,  the  nun'ogate  permits  the  i 
made  by  an  ageiil  or  attorney,  who  3b  cognizant  ol 
The  afftdarit  must  stjite.  iu  substaiire,  that  the; 
and  account  contiiin.  to  the  bc>it  of  the  affiant's  I 
and  belic'J,  a  fiilJ  and  true  slalemeutof  all  the  j 
rec(.4pf9  and  disburscnieut!*,  on  atcoimt  of  the  y 
of  all  money  and  other  personal  property  of 
which  h.ive  come  to  the  hands  oi  the  guard  ia 
been  received  by  any  other  person  by  his  order  oFi 
or  for  hisuae,  aince  bis  apiioiutment,,  or  since  th 
the  last  anniiul  iiiveniorj'  and  account,  as  the  ca8< 
and  of  the  vtdue  of  all  such  property  ;  together  t 
and  Inie  Ptfilemcut  and  accoimt  of  the  manner, 
Le  liari  di.sp(wed  of  tlm  rinmc,  aotl  of  nil  the  p( 
maiuing  in  bis  hands,  at  the  time  of  liliug  the 
and  account;   and  a  full  and    tnis  descriptlfi 


I 

I 
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for  the  purposea  specified  in  the  next  section,  examine  or 
causo  to  he  cxaiuiucd,  under  his  dia>€tion,  all  inrcntories 
and  ticcounta  of  gimrdiaas  filed  siiue  the  first  day  of  Feb- 
ruary of  the  preceding  yt>ar.  Tlio  exiiniiiiatiun  iiiny  be 
made  by  the  clerk  of  the'sun-osale's  court,  or  by  n  person 
Bjjecinlly  appoinU'd  by  llie  smrogati;  to  make  it.  who  must, 
before  lie  enters  upon  the  exaniiiiation,  KiibsLTil>e  and  take 
before  the  Burrogate,  and  fliewith  the  clerk  of  the  surro- 
^le's  court,  aao.iih  faithfully  to  execute  liis  duties,  and 
to  make  a  true  report  to  l!ie  surrogate.  Where  the  surrogate 
seasonably  cortilica  in  writing  to  the  board  of  Kupcrvisors, 
or  in  the  county  of  NeTV  York,  to  the  bi>ard  of  aldermen, 
that  tlie  exatiiination  required  by  this  action  cannot  ho 
made  by  liim,  or  by  the  clerk  of  I  he  surroRule's  court,  or 
by  any  clerk,  employed  iu  his^  office  and  jiaid  by  the  couuty, 
the  board  must  ])rovide  for  the  compenBation  of  a  Biiitahle 
person  to  make  the  examination, 

§8846.  If  it  appears  to  the  surrogate,  upon  an  e.T.ami- 
nation  made  as  preKcribcd  in  the  last  section,  that  a  general 

f;iiBrdiannf  an  infant's  property,  apfioiutt'dhy  letters  issued 
rom  his  court,  has  omitted  to  file  his  annual  inventory  or 
account,  or  the  affidavit  relating  thereto,  as  pre.-crihcd  in 
the  last  section  h\it  one  ;  or  if  the  surrogate  is  of  the  opinion, 
that  the  interest  of  ttic  ward  retpurea  that  the  guardian 
should  render  a  more  full  or  satififactory  inventory  or  ac- 
count ;  the  surrogate  must  make  nn  order,  requiring  the 
guardian  to  supply  the  deScicncy,  and  also,  in  his  discretion, 
requiring  llie  guanJian  pcrsomilly  to  pay  the  expense  of 
serving  the  order  upjn  him.  VVIierc  the  guardian  fails  to 
comply  with  such  an  onltT,  within  three  months  after  it  is 
made  ;  or  where  the  surrogjite  has  reason  Jfl  believe  that 
sufficient  cause  exists  for  the  guardian's  removal,  the  surro- 
gate n\ay,  in  his  discretion,  appoint  a  fit  and  proper jwrson 
special  guardian  of  the  ward,  for  the  purpose  of  filing  a 
petition  in  his  behalf,  for  the  removid  of  the  guardian, 
and  prosecuting  the  necessarj'  proceedings  for  that  pur 
pose. 

g  8846.  Upon  the  petition  of  the  general  guardian  of  an 
infant's  person  or  properly  ;  ur  of  the  infant ;  or  of  any 
relative  or  ol her  perHOii  iu  his  behalf  ;  tlw  surrogate,  upon 
notice  to  such  persons,  if  any,  us  he  thinks  proper  to  notify 
raay  make  an  order,  directing  the  applicjttion,  by  the 
guiirdiun  of  the  infant's  property,  to  the  ^upporl  and  educa- 
tion of  the  infant,  of  Bueh  a  sura  as  to  the  surrogate  seems 
proper,  out  of  the  income  of  ihe  infant's  property ;  or, 
■where  the  income  ib  inadequate  for  that  purpose,  out  of  the 
principal. 

§  8847.  <[Ani'd  1890.]  A  wiitten  petition,  duly  verified, 
prajing  for  the  judicial  settlement  of  the  account  of  a 
general  guardian  of  an  infant's  property,  and  that  he  mav 
be  cited  to  attend  the  settlement  thereof,  may  Iw  present' 
to  the  surrogate's  court,  in  either  of  the  followuig  cases.* 
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1.  By  tlie  ward,  after  he  lins  nitained  his  mnjority 

2.  By  llie  exucutor  or  aduiinibiralor  of  a  ward,  wbo  I 
.died. 

8.  By  the  guardian's  stiecnssor,    inchiding  a  go* 
fappoiutcd  after  the  reversal  of  a  decree,  apjioiating-Uiet 
ftou  so  renuired  to  account.  • 

4.  By  a  surety  in  the  official  hond  of  a  puardian  wlidl 

letters  have  been  revoked;  or  by  the  legal  ropresentutJ 

*'of  such  surety,      Citatinn  under  this  subdivision  niu»l| 

'directed  lo  bolh  the  guardiaa  aiid  the  ■vv^itl. 

§  8848.  [.liwrf  1881,]  A  petition,  for  the  judicial s 
^mc'Mt  of  the  account  of  a  gcncrul  guardian  of  iia  infi 
kper.son,  iniiy  be  presented,  ai.H  prescribLd  in  the  last  SfC 
i  or  by  the  generfU  guarfh'im  or  the  infant's  property; 
LUpou  the  preseutati'in  thereof,  proof  must  be  uiade.  ml 
;  Burrogiitc's  satisfaction,  that  the  gUHrdian  so  requiri-d 
ijaccouut  lius  received  money  or  prf>iH>rty  of  the  ■sviird.  ' 
.Which  he  has  not  accimat  u  ;  or  which  he  has  not  jwh" 
Fdelivercd  to  the  general  gmudian  of  the  infsinl's  proiK-rl 
'and  a  guardian  of  the  csiattj  only  of  a  min»r  shall  be,  i 
the  puiijosea  of  thia  chapter,  deemed  a  general  guar' 

§  2849.  t^'"''^  1893.    amendment   lo  take   f^ect   St^.\ 
189J.  I    Auiiarilian  may  prosout  to  the  HuiTogatu's  cou* 
written  petition,  duly  verified,  praying  for  a  judieiul  sed 
nient  ofliia  account  nnd  a  di8(linrge   from    his   duties' 
libbilitiiB,  in  any  case  where  a  petition  for  n  judicial  seli 
ineut  of  his  account  may  be  pri-seuted  hy  any  other  pan 
an  pr  Hcribed  in  eitlier  of  the  last  two  sections.  The  petifl 
must  pray  that  the  psrBon  who  might  havn  so  presenU 
petition,  and  also  the  Buretiea  in  his  otHcml  bond  ol ; 
guardian  (>r  the  legal  representatives  of  such  surety  ma 
oited  to  attend  the  strttlement. 

§  8850,  [Am'd  1S82,  18ST,]  Upon  the  presentation  i 
petition,  us  preacrihed  in  either  of  tlio  la-st  three  sectkl 
the  surroicate  must  issne  a  citation  accordingly.    Seeti 
two  thousand  seven  hundred  and  twcnfy-aeven,  sectionst 
thousand  seven  huudred  and  thirty-t.ree  to  two  thou 
seven   hundred    and    tliiiiy-.seven,    both    inclusive, 
sections  two  thousand  seven  huudred  and  forty-one  and  1 
thousand  seven  Iniiidred  and  fortv-four  of  lliis  act,  a:<l 
to  a  guardian  accounting  aa  prea-ril)ed  in  Oiis  article, V 
TCgulate  the  proceed inga  upon  such  an  accounting, 
accounting  party  nuist  nni!<'.T  to  every  account  i)rotl« 
and  filed  by  him  an  allhlavit,  in  the  form  prcscriht.'d  in  I 
article  for  the  affldavit  to  be  annexed  hy  him  to  his  ann 
inventory  and  account.     A  guardian    designated  in 
title  is  entitled  to  the  same  compensation  as  an  executof 
administrator, 

ARTICLE  THIRD. 
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i  3851.  WIU  or  dts«4   contaS-aVTv^ 

proved,   eVC,    iua   re- 
corded. 


\  'iStl.  TeeUmontarr    g'uan 
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i  38r>7.  Effect  or  decree. 
2>Snli.  Kcmnval  ot  giiunlLaii  ap- 

IiniiUfd  lij  win  urdeod. 
2850.  Rciitmiation   of   inch   a 

giiarilinn. 
2860.  J^ppofutment    of  guccos- 

Bor. 


from  K  n  u  r  d  I  B  n  np- 

jjoitileS  by  will  or  deefi. 
\ 8154.  'Wnat  Bccuril y  to  be  piveii. 
.  S8fi6.  luventoiy   and    inter- 

mediuteaccoant  ma/  ba 

requlrfd. 
pMM.  When  mrrogatoniay  eoni- 

pel  Judicial   9eUlL>meat 

of  accouut. 

\^  2851.  A  pcrsiHi  sluill  nnl  cxenise,  within  the  Stiite,  any   2Dem.  4. 
Dwer  or  aiitliorily,  as  K'""'l"i->i  of  'lie  jitTson  or  property   IJa,'^'"*"  ^ 

^f  an  infunt,  t»y  virtue  of  an  appmntnicnt  contained  in  the 
irill  of  tlic  infant's  futiuT  or  iimthiT,  being  a  rewilcnt  of 
ie  Slate,  and  dying  RfkT  this  t'liiiptvr  Uik«n  ptfcct,  unless 
ie  %vill  lii'S  been  duly  mliiiiucd  tn  probiile,  and  recorded 
the  projier  Ktirroirsile's  toiirl,  (ind  IfitcM  of  guardianship 
ive  bw-u  isHuiMi  U>  hiai  tliircniHjn  ;  or  liy  virtue  of  an  ap- 
jintmtnt  contained  in  a  deed  of  the  infant's  father  or 
jiothfr,  being  a  rui-ideut  of  th«  St^ito,  c.xwuled  iifler  this 
inpler  take.i  effect,  unless  thu<le'  illias  l)eenaeknowle<lged 

^r  proved,  and  tj^riin'efl,  so  a^i  to  eniltk-  it  to  he  recorded, 
id  has  Ijtien  ruturdi  d  in  Ihu  ofUce  for  recording  deeds  ia 
le  county,  in  which  the  person  ranking  the  appointment 

Bsided,  at  the  time  of  ilie  execution  tliereof.  Where 
deed  containing  smh  an  appointuient  ia  not  re- 
jrdeil,  VFitliin  tliree  months  rtfler  the  deulli  of  tlie  grantor, 
le  pcr.soa  appointed  is  presumed  to  h;ive  renounced  the 
jpoiuluient ;  and  if  a  gunnliau  is  afterwards  duly  ap- 
jmtt'd  by  a  surrogate's  court,  the  presumpliou  is  conclu- 

§  285S.  Whore  a  ■will,  containing  the  appointment  of  SHcdf.  BOi. 
giiardiiin,  ia  admitted  to  probate,  the  person  appointed  1'^^'^^'  ^"' 
iiardian  nuist.  •nithin  thirty  dava  thereafler,  qualify  aa 
rfseiibed  in  st'Ctioii  two  ihniisanrf  five  hundred  and  niiiety- 
)ur  of  thJH  ac!  ;  giIktwIsu  he  i.s  deemed  to  have  renounced 
le  appoiuiiiicnt.     But  the  surrogate  may  e.xlend  the  time 
1  to  qualify,  upon  good  eaiiHe  ghown.  for  not  nwre  titan 
iree  nmutha.     And  any  person  iiilcrested  in  the  estate  may, 
?fore  letters  of  gii.iidiauship  are  issued,  filo  an  allldavit 
Siting  forth  with  res^jecl  to  tlie  guardian,  so  appointed, 
jy  faet  wliioh  is  rn;ido  hy  law  an  objection  to  the  issuing 
letters  tesimnenlary  to  an  exeenlor.     Seetions  two  thou- 
indsix  hundred  and  ihiriy-^ix  to  two  thousand  six  hundred 
id  thirty-eight  of  Itiisac),  l)o(li  inclusive,  apply  toisuch  an 
idavit  and  to  the  proeeediugs  therenpoii.     A  person  aji- 
lilnted  guardian  hy  will  may,  at  any  time  licfore  he  quali- 
|es,  renounce  the  ap|)ointment  by  a  written  instrument, 
ider  hia  hand,  tiled  in  the  surrogate's  office. 
tj  2853.  TVliere  a  guanJian  of  nn  infant's  person  or  prop- 
rty  has  been  nppoiuti'd  by  will  or  by  ileed,  the  Infant,  or 
jtny  relaiivo  or  ot!)er  person  in  bis  behalf,  may  present,  to 
lei  Kurrogale'a  court  in  which  llii-  will  was  adtnitied  to  pro- 
late ;  or  to  the  surrogate's  enurt  of  the  county  in  which  the 
|ced  wasnicordtd  ;  a  written  petition,  duly  veritied,  setting 
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fortb,  either  upon  bis  knowledge,  or  upon  his  i| 
and  beliefj  any  fact,  respt'ttiug  the  guardian,  th4 
of  which,  if  it  was  intcq>osed  as  an  objectioa  t( 
leiRTs  lestiimpntarj  to  a  person  named  as  execuf<J 
would  make  it  necessiary  for  sucli  a  person  to  gij 
in  order  to  entitle  himself  to  letters ;  and  prayinB 
cree,  requiring  the  guardian  to  give  security  fd 
formiince  of  his  trust ;  and  that  be  may  be  cilM 
cause  wfaj?  such  a  decree  should  not  be  m&da  I 
presentalJon  of  such  ti  petition,  and  proof  of  the  fal 
aiiegeil,  to  the  salisfaoliou  of  the  surrrjgate,  he  nU 
citation  accord ing'ly.  Upon  the  return  of  the  i 
docroti  requiring  the  guardian  to  give  security  niaj 
in  the  discrption  of  the  surrogate,  in  n  case  wherfl 
eo  named  as  executor:  can  entitle  himself  to  le{ 
menlary  only  by  giving  a  bond  ;  but  not  otherwji 

S  2854.  Tlie  sucnritT  tii  In-  Riven,  »»>  prescrilM>d  In  I 
flectionH.  must  be  a  l>oud  to  tlie  same  effect,  and  In  the  aH 
the  boud  ut  a  general  i,'" "^  on,  appointed  by  the  eurrog 
Bach  provli>inn"of  thisciiuiter,  aiJiilicahle  to  the  lioiid  of  M 
tan,  nnd  l'»  Ihe  tI^^UI-^,  dutifc,  and  liabl!iii«rt  of  the  partltV^ 
any  of  them,  including  the  relt;a»e  of  the  »uretie».  and  tlidJ 
IU!W  liODd  ;  appliba  tu  Lha  twud  bO  giv'ou,  atid  the  parties  iln 

I  8855.  Opon  ttic  petition  of  (he  ward,  or  of  any  njlatl 
person  in  hia  l»ehalf,  the  mrrrjf^itu's  lODrt  oiiviii^  jufl 
require  Bt'cartty,  ii«  prnarribed  in  Ih  ■  lost  three  sectiuot. I 
time,  Id  tue  oisL-rt'tioii  of  the  piirrogato,  make  an  order,' 
guardian,  appointed  by  will  or  b.Tdewt,  to  render  and  tiled 
andaccouni,  in  the  Fame  form,  and  verifled  iu  the  name  njj 
iDTcntorv  and  acr-onntreqjirid,  l«j  Iil'  1l!t<ii  auniially  tiv  a  ■{ 
peiuted  iiy  a  Hurnitnilf 's  cmirt,  aa  jjrchrribcd  In  artit-le  ye^ 
tlUe.  The  order  mny  bi^ii  req,uire  mch  an  inventory  and  aoi 
died.  In  the  month  of  January  of  c«ch  year  thereafter,  a 
tbaasande!s;ht;  hood  red  and  furtv-tivo  to  two  tlionsand  ea 
and  forty-lite  of  tht»  art,  /Oth  Jnclu?l\e,  apply  to  snch  3 
and  account,  und  to  the  filing  thereof,  as  if  the  gnardiij 
appututed  by  Ltie  Bitrroj,'at<3'8  court. 

S3856.  [AmM  1891  .J 
The  KurroKntu's  conrt  hafing  jurisdiction  to  require  aecttrH 
pel  •  Judfcla]  MPttltment  oi'  the  apcoEnt  of  a  guardian  ai 
will  or  by  deed,  in  any  c»fe  wdirc  It  may  comjiol  a  judicioS 
of  Ihcacrcmnt  nf  a  general  ifimrdlan  ;  and  the  proo-i'dinj;! 
Buch  Ofetttem'/nt  are  thesamc  an  if  tho  ^ardian  so  appciii 
or  by  deed  had  lueu a  trsnerul guardian.  A giuuxliau  appoii 
or  by  deed  may  present  to  the  ptirrogatc'a  rrnirt  n  v-rttt-m  p( 
verified,  praying  for  «.  jiidieial  getilcracnt  of  hl»  account, 
charge  from  his  duties  and  linbllitiee,  in  any  cii^e  where  a 
a  judicial  Belllemetit  of  liis  account  tuny  be  presented  bj 
person  as  prescribed  in  this  article.  The  petition  niu«l  p 
pePBOo  who  mig^bt  have  so  presented  a  petition  may  WciQ 
thBaettlenicBt.  Upon  tile  prcM'ntBtioiiofBucb  petition  the«iu< 
igeue  a  cilaiiou  accordluyly.  Sections  twenty-seven  hi 
thirty-three  to  twemy-scTen  bimdrcd  and  thirty-seven,  hot 
and  geclions  twenty-seven  iiandred  and  forty-une  and  n 
htindri'd  and  forty -four  {if  tbie  act  apply  to  a  guardian  i 


prescribed  in  this  iirtic-le,  and  regalato  the  proceedings  ng 
areountlne.  A  ^ardiaa  desifcnated  In  this  title  is  end 
aams  eunipon»al]un  a»  a  general  guardiait.  | 

1 2857.  A  decree,  ma/5e  nnon  a  Judicial  setOemen't  of  1 
of  agiiardlau  appointed  by  will  or  by  deed,  as  preacril>«d  ln< 
ortbe  judginetit  rendered  npoii  appeal  from  snch  decree, 
Tbrce.aa  njuigtueul  ot  tti«  fwv^wnft  conrt  to  Ihei 
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§  8868.  Upon  tbe  petition  of  the  ward,  or  of  any  rela- 

▼e  or  other  peraoa  in  his  bthulf,  the  surrogate'B  court,  hav- 

■^  jurisdictioa  to  require  security  from  a  gimrdiau  ap- 

winted  by  will  or  by  lieed,  may  remove  such  ii  giwrdiau, 

M  aay  case  where  a  tcHtamcntury  trustee  may  be  removed, 

~  prescribed  in  title  sixth  of  tbiscUapter  ;  miVl  I  lie  pnicee<l- 

1  upon  such  11  iK'litinn  are  the  same,  ns  pre-scritied  in  tliat 

for  the  removal  of  a  tealamentary  trustee.     Where  a 

Ltiilion  is  issued,  ui»u  a  petition  for  Ibe  removal  of  such  a 

~*iar<iian,  he  may  be  suspended  from  the  exercise  of  hia 

■cowers  and  authority,  an  if  he  lind  been  appointed  by  the 

■-arrogate'fi  court. 

§  8859.  A  jiunrdian  appointed  by  will  or  by  deed,  uiay 
tallowed  to  resign  his  trust,  by the'surrogate's  court,  hav- 
g  iurindietioii  to   require  security  from  him.     The  pro- 
lines for  thiit  purpose,  and  the  etfect  of  a  derree  made 
aereupon,  are  the  same,  us  where  a  fiuardiun  appointed  by 
36  surrogate's  court  presents  a  petiiion,  praying  Llutt  his 
alters  may  ix  revoked,  as  prescribed  in  article  first  of  thiB 
.  tie. 

§  2860,  Where  a  sole  guardian,  appointed  by  will  or  by 
^^ed,  has  been,  bv  the  decree  of  the  .surrogate's  court,  re- 
toved  or  allowed  to  resign,  a  successor  may  be  npnointed 
y  the  same  court,  with  the  effect  prescribed  in  section  two 
BOU.snnd  six  hundred  aod  five  of  ibis  act  ;  uniexs  .such  an 
ppoinlment  would  contravene  the  express  terms  of  the  will 
deed. 

CHAPTEB    XIX. 

30URT8  OF  JUSTICES  OF  THE  PEACE,  AND  PRO 
CEEDINQ9    THEREIN. 
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of  partiks;  ph0vi8ional  remedies. 
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TITLE      XI.— Pbovibions     bpkciam,y     kelaB 

0O0KT8  OK  JUSTICES  OF  THK  S 
TlIK  CITY  OK  BroOKLVH. 

TITLE    XIL — M18CELLANE0C8  pRovi8io>B, 

TITLE  L 
JuritdietioH  and  general  povsen. 


i  2808.  Jnxticea  to  hoi 

^PDural  powci 
S88S.  Id  what  town,  ft 

niu^t  be  brogg 
ViQ,  Crluiltutl  contea 
28;i.  Id  :  how  ptmi»l 
'j;*?*.  OtTendcrtobcl 
i'<T3.  lierord  of  com 
Xi.  RoqiilstteiiOfcm 
S873.  Fine  to  bcpsiilti 

or  supcriQlcMl 

poor. 


I  98BL  J  D  B  1 1  c  e '  ■  jiiriKiliotioii 
must  be  HiKcialljr  con- 
ferred by  low. 

8808.  Gencnl  rlvU  JiirlMilctloa. 

SMS,  Mo  jurlgdicEinii  in  ceitain 

9B64.  Confession  of  Judgtuont. 
28SB.  Actions   b;   and   agaioet 

offlccre,   etc. ;    and   bjr 

ciecutore,  etc. 
186S.  TsTern  keepers  diaqiuli- 

flcd. 
8897.  Mcnibcjsof  lpgi«l«turcjiot 

compelled  to  act. 

§  S86I.  A  justice;  of  the  peace  baa  such  jurisdl 
Pivil  actions  and  >pecial  proceedings,  ta  is  specif 
ferred  upon  liim  by  statute,  and  no  other. 

§  8802.  Except  as  othen^^8e  prescrilxnl  in  the 
ti(in,  a  justice  of  the  peace  hua  jurisdiction  of  the  £ 
civil  actions  : 

1.  An  action  to  rocovt-r  damages  upon  or  for  ll 
a  eoDtnict,  express  or  implied,  other  than  u  pK 
marry,  where  the  sum  cLuimed  does  not  exceed  two 
dollars. 

3.  An  action  to  recoTer  damages  for  a  personal  t 
an  injury  to  property,  where  the  sum  claimed  doei 
ceed  two  hiibdrLHldfjllar<. 

3.  An  action  fur  a  tine  or  pcualty.  not  exceed 
himdri.il  dollars. 

4.  An  action  upon  a  bond  conditioned  for  the 
of  money,  where  the  sum  clitimeil  to  be  due  docs 
ceed  two  hundred  doII:ir.s ;  (he  judgment  to  be  rent 
the  sum  actually'  due.  Where  the  sum  secured  by' 
is  to  be  paid  in  iu.«laliueiil»,  im  iic-iioii  may  be  brin 
each  instalment,  as  it  l)econiea  due. 

5.  An  iiction  upon  u  Kurety  bund,  taken,  by  an 
of  the  peace.  1 

6.  An  action  upon  a  judfrment  rendered  in  &  col 
lustieo  tvf  the   peace,  or  in  u  district  court  of  th« 
New  Ynrb,  or  in  a  justices'  court  of  a  city,  bcini 
not  of  record. 

7.  An  iielioii  (o  recover  one  or  more  cliattels, 
^without  diun;ii;e«  for  live  Inking,  withholding,  or  tl 
thereof,  wliere  tlie  value  of  (he  chattel,  or  of  all  the: 
as  slated  in  the  affidavit  made  uu  the  part  of  the  ] 
does  not  exceed  two  hundred  dollars. 
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8863.  {Am'd  1882. jj  But  a  justice  of  the  peace  eaanot 
ics  cognizance  of  a  civil  actioD,  in  either  of  the  following 
S3  : 

.  .    Wliero  the  people  of  the  state  are  a  party,  except  Toi' 
5    or  mor;  fines  or  penalties  not  exceeding  two  hi:ndred 
►l^liirs. 

•  «    Where  the  title  to  real  property  comes  in  question,  aa 

icrihed  in  title  thin!  of  thin  fhiiptor. 

5J  _    Wheno  the  action  is  to  recover  damagcti  for  an  aiwault, 

^"tterj-,  false  imprisonment,  libul,   slander,  criminal  con- 

^ac*»atioii,  seduction,  or  maliciotiii  prosecution,  or  where  it 

-otighi  undersectionKeighfcen  hundred  and  tin'rty-seven, 

rV»teetx  hundred  and   forty-three,  eighteen   hundred  and 

^  t-y-cight.  niDftt-eu  hundred  and  two,  or  uineteeti  hundred 

*-d  sixty  nine  of  tbisacl. 

■4.  Where,  in  a  matter  of  account,  the  sum  toljil  of  the 
-«Sounta  of  both  psirlics,  proveil  to  the  satisfaction  of  the 
^  **t-ice,  excced^^  four  hundred  dollars. 

S.    Where  the  action  is  Ijrought  against  an  executor,  ad- 
-vcuairator,  as  such, 

§  2864.  A  justice  of  the  peace  han  also  Jurisdiction  to 
*H<ler  judsraent,  upon  the  confesaion  of  a  defendant,  as 
'"tsacribed  in  title  sixth  of  this  chapter,  where  the  sum  con- 
ssRsed  does  not  exceed  five  liwndred  dollars, 
§  2866.  [Am'd  1883  ]  An  action,  eojrnizalile  hy  a  justice'] 
*  »  the  petite,  may  be  brought  by  or  against  a  corporation  ; 
*^  or  agiiinsta  natural  pxrsoa  in  his  own  riKhl;  by  or  against 
town  or  county  otHcer  in  hts  official  character;  or  by  an  ex- 
iutor,  admhiistrator.  tni-stee  of  an  express  trust,  or  a  re- 
-«ivL;r  in  supplementary  proceedings. 

§  2863.  A  itifttice  of  the  piraec.  who  is  an  innliolder  or 
aveni  keeper  in  lad,  lins  no  power  or  jurisdiclioo  under 
^ny  provJHion  of  this  chupter;  but  if  a  judpneut  jias  been 
Lcfually  rendfred  by  him,  before  he  became  sodisquali- 
led,  he  may  jfive  a  transcript  therot,  or  issue  cxcciution 
"'^liereupon,  or  saiisi'y  the  judgment,  upon  payment  thereoL, 
^^  ^  28G7.  A  justice  of  tlie  peace,  who  is  a  member  of  the 
^B^nate  or  iisscmbly,  is  not  obiiji^ed  to  take  cognizance  of  a 
^BdiviI  action  or  special  proceeding  ;  but  he  may  take  cogni- 
^B^nce  tliereofj  in  his  diNcrelion. 

^1  §  2868.  A  justiee  of  the  peace  must  hold,  within  his 
"%own  or  city,  a  court  for  the  triwl  of  any  action  or  special 
"jjrocecding,  of  which  he  has  jurisdiction.  brouji;lit  before 
Jiiin.  lie  must  hear,  try.  and  deicrmiiie  the  wiiiie,  according 
to  law  and  etpiity  ;  and  for  that  purpose,  where  special 
■provision  i;i  nut  otherwise  made  by  law,  the  court  is  vested 
rith  all  the  necessary  powers  poesessed  by  the  supreme 
jurt 

§  2869-  [^m'rflHOS.]   An  action  mtist  be  bronght  before 
,  jastiee  of  a  tiiwn  or  city  whereiu  one  of  thep  irties  rest 
:ir  n  j  tistiee  of  an  adjoirjinj  to«n  or  oity  in  tha  soma  cob 
f«xcepi  in  oue  ot  the  following  CiSfl'*: 


t«  Abb.  : 
c.  ao. 
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1.  Where  the  defendant  has  nbscondcd  from  b»  I 
dence,  it  may  be  brought  l)efore  a  justice  of  tk  1 
or  city  in  wliich  the  <iefciui!mt.  or  u  portion  of  his  pro] 
la  at  tlic  time  of  the  comnu'DCL'nient  of  the  aciiou. 
ao  Hno,  681.       2.  Where  the  pltintiff  is  not  a  resident  of  tlie  couutj,! 
if  there  are   two  or  more  plaintiUs,  where  hII  af«  M 
reuidents  thereof,  it  may  be  brought  before  a  justice  ofl 
town  or  city,  in  which  the  plaintiff,  or  eitiier  of  tie  f'^ 
tiffs,  or  his  attorney,  is  tit  the  time  of  tlie  commeno 
of  the  action. 

3.  Where  tlie  defendant  is  a  non-resident  of  thee 

It  may  be  hrimght  before  u  justice  of  the  townordtjjl 
whit'li  he  ia  ut  tiie.  time  of  thot'oinmencement  of  then 

4.  Where  it  is  speeiidly  prestribod  by  law,  that  &I 
ular  action  nmy  he  brought  htfore  a  justice  of  the « 
city,  county,  or  distrirt,  where  an  offence  was  comini 
or  where  property  is  found.    A  defendant  desipiniedini 
tion  two  thrmHiiiid  eight  liiindred  and  seventT-nine. 
two  thoasttiid  eight  hundred  and  eiahtv,  or  sectioiH 
ihouHiiiid   eidit  hundred  and  eiuhty-one"  of  this  ort,- 
deeined,  for  the  purposes  of  this  "section,  a  risideofl 
tlie  town  or  city  where  ttie  person,  to  whom  a  copy  olf 
Hummons  is  delivered,  rewides. 

5.  In  any  towa  adjoiniay  an  incorporated  city,  no  jn.. 
of  such  town  shiH  hnve  jurisdiction  of  any  action  bioH 
by  or  against  a  reaident  of  suoh  adjoining  city,  unless aiH 
one  of  the  parties  to  the  action  is  a  resident  of  such  to* 
'  tBHan.eoi  §  B870.  A  jasticc  of  the  peace  has  power  to  punish,! 
acnn)iuul  contempt,  a  person  guilty  of  eitlierof  the  foil 
ing  acts : 

1.  Disonlerly,  contemptuous,  or  insokmt  behavior  to^ 
him,  while  engaged  iu  (lie  triul  of  on  action,  the  rendd 
of  a  judgTnent,  or  any  other  judicial  proceeding  ;  wj 
fiuch behavior  directly  tends  to  interrupt  the  procee'" 
or  to  impair  the  respect  tlnn  to  lii>(  authoritv. 

2.  Breach  of  the  peacCj  noiste.  or  other  didturti 
directly  tending  to  interrupt  his  official  proceedinjrs. 

8.  Iteisfance  wilfully  offered,  in  his  presence,  to  tli 
ecutioji  of  Lis  lawful  mandate. 

He  has  not  power  to  punislt,  for  a  criminal  coatem{ 
any  other  case. 

§  8871.  Punishment  for  a  conteiiipt.  specified  inth« 
section,  tnii^  be  by  fine  not  exceeding;  twenty-tive  doll 
or  by  imprisonment  in  the  county  jnil  not  exceedingl 
days,  or  both,  in  the  disci  ction  of  the  ja><tice.      Whe 
person  is  committed  to  prinon  for  the  non-payment  of  i 
a  line,  he  must  be  discharp-d  at  the  expiration  of  ten  daw;'' 
but  where  lie  is  also  coniinilted  for  a  definite  time,  the'iCft 
days  must  be  computed  from^  the  expiration  of  the  deflni" 
time. 

§  087S.  A  iKTRoa  ^hall  not  1)€  punished  by  a  justiorrf 
the  peace,  fc\T  a  cmvlt\rt\it.  until  an  opportunity  hr(«  h**" 
given  him  to  be  \itaTA  \u\i\*  itr^tivcu.     Mv\,lwt  <'.. 
nose  Ihe  iuslke  mv\rt  \s«\\a  a  vjOTt-vvcv,  ^\\w\cA..  . 
to  ai!r  coustuWc  oi  vUe  c.,uuV>f ,  ice^.v^Twy.  ^S.v^  v^^ 
bring  tho  ofEemler  XKlote/hKm.  — * 
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B73.  A  justice,  who  convicts  a  person  of  a  coatcmpt, 
within  ten  days  after  the  conviction,  make  up,  sub- 
,  and  file  in  ttio  county  clerk's  ollice,  a  record  llii;reof, 
g  tliereiii  tljo  pimicular  circumBlanccs  of  the  offence. 
Id  punishment  awarded  liy  him  upon  the  conviction. 
B74.  A  vrarmnt  of  commitment,  for  a  contempt  must  S6Uaii,lxa. 
rlh  tLe  particular  circumstauces  of  the  offence  ;  other 
t  ia  void. 

B76.  An  officer,  who  collects  or  receives  a  flue,  Jm- 
by  a  jiialice  of  thp  pesico  for  a  conlempt,  muat,  with- 
days  thereafter,  p»ty  the  nioncv,  fur  the  heneflt  of  the 
to  the  overseer  or  superintendent  of  the  poor  of  the 
city,  or  dLstrict,  wherein  the  line  was  imposed  ;  or, 
there  is  no  such  officer,  to  the  oflicer  or  officers  per- 
ig  corresponding  functions  under  nnother  name;  uideas 
lard  of  sui>t'rvi*ors  hua  directed  the  payment  of  tines 
jnalties  to  the.supervisor  of  the  town,  in  a  case  where, 
ithorizcd  by  hiw  so  to  do. 

TITLE  II. 
nt  of  action  ;   apfica ranee  of  parties^  pnvi' 
»ioiuil  reineduit. 

DUI  1.  Commennenirnl  of  action, 
S.  Appearaure  of  pa.'tleo. 
8.  CJniCT  of  tu-reHt. 

4.  Atrnctimentof  prn;)crty. 

5.  Replevin. 

ARTICLE    FIRST. 

COMMENCKMENT  OF   AcTIOJT. 

Action;  bow ccimmeiiccd.        <j  8883.  Laxt  two  sections  qoalt- 
CoutentH  cif  »umiuoiis.  fled. 

Service  of  eummone.  8888.  Second   aniJ    third   sum- 
Id.  ;  npiHi  a  corpomtion.  nioii» ;  effeft  (hereof. 

Id.  ;  spuclnl  proviMlon  re-  H&H.  Where  nnuio  of  defendant 

tatlii^  to  ntilroud  cor-  la  nabniiwn. 

poracioDH.  VgSa.  Retarii  cf  eammona. 
Id.  ;    rclotlng  ta   GxpreHR 

companies. 

976.  An  action  is  commenced  before  a  justice  of  the   ^c^^'^a. 
either  by  the  voluntary  appearance  and  joinder  of   S53, 
jy  the  parlicfl,  or  by  the  wrvifc  of  a  suninioiia,  N^^aiB'^ 

877.  The  sutnniona  must  be  directed,  generally,  to  "  " 
mstable  of  the  county  where  the  fiisfice  re-side-i ;  and 
it  command  liim  to  summon  the  defendant  to  appear 
I  the  Justice,  at  a  place  specified  thercm,  to  answer 
mplaint  of  the  plnintiff  in  a  civil  action.  Where  the 
ons  is  nccomparued  with  an  order  to  arrest  the  dcfend- 
t  muiit  he  made  returnable  iniuietliately  upon  the 
of  the  defendant,  within  twelve  days  after  the  dajr 
it  mna  iiwued  ;  in  every  other  cane,  it  must  be  retum- 
t  a  time  therein  Kpocified,  not  le.«a  than  six  nor  more 
welve  days  after  the  day  when  it  was  issued. 
>78,  Personal  service  of  the  summons  must ' 
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by  delivering  a  copy  thereof  to  the  defenddni , 
where  it  is  specially  prescribed  in  this  c  liapiir  ibai  n 
service  miiy  be  made  by  delivering  a  copy  to  anoiil 
Bon.  Where  service  of  H  BUtiimons  is  personal,  it  I 
made  at  least  six  days  before  the  time  of  appearand 
fled  therein  ;  execpt  where  it  is  acconifmnied  with  m 
of  arrest. 

i^  S87B.  Where  the  defendant  to  he  served  issfl 
tion,  the  summonH  may  be  personally  served  ujioi 
delivering  a  copy  tht-Riof  to  an  olHccr  or  pc-rsoa,  in 
a  copy  of  the  summons  in  an  action,  brought  agni 
corporation  in  Ihu  supreme  court,  rni^ht  be  delivi 
presTrihcd  in  seeiions  four  hundred  niid  thirty-one* 
nuutlred  and  thirl  y-two  of  this  act;  or,  to  any  di> 
trustee  of  the  corporation,  by  whatever  ofiiciaL  titj 
called. 

•  §  2880.  Whore  the  defendant  to  lie  served  is  a  d 
railroad  corporation,  and  no  officer  thereof  reside 
couuty,  to  whom  a  copy  of  the  summon::  may  Iw  d( 
as preserihed  in  tlio  la^t  section,  it  may  Ix;  porsonallj 
by  deliveriug  a  copy  thereof  to  a  local  superintet 
repairfl,  frciji^ht  agent,  a^ent  to  sell  tickets,  or  statid 
of  the  corporation,  resiiling  in  the  county  ;  iinle%, 
thirty  ditys  before  it  wns  i»-4ue<l,  the  corporation  h 
In  the  oHice  of  the  clerk  of  the  county,  a  writtei 
nieut,  dcsiy;nnting  a  person  residing  in  the  cotirt 
whom  proc&st  to  be  issuerl  by  a  justice  of  the  peac( 
Itj  may  he  served  ;  in  which  case,  the  sumnioos 
personally  served  by  delivering  a  copy  to  the  p 
designated, 

§  2881.  Where  the  defendant  to  be  served  is  a 
tiou,  association,  partnership,  or  person,  doing  bti 
the  State  as  an  express  company,  and  no  person  r 
the  county  to  wliom  a  copy  of  the  aummoiis  ma; 
livered,  as  prescribed  in  the  foregoing  ms'liouj 
article,  it  may  lie  persouftlly  servctl,  liy  dcliverinj 
thereof  to  aay  local  or  general  agent,  agent  t< 
freight  or  parcel.'*,  route  agent,  or  ine8i4engi.r  of  th( 
ant,  reaidiog  in  the  coiinly  ;  uules-s,  at  least  thi 
before  it  was  issued,  the  dcfcrnittiit  had  filed,  in  I 
of  the  clerk  of  the  couuty,  a  written  instnirncut. 
ting  a  jjcrson  residing  in  the  county,  upon  whom  p 
be  issued  by  a  jiisliceof  the  pence  against  the  d< 
may  be  served;  in  w'lich  caiwi,  the  sumraou^  rai\ 
soually  served  by  delivering  a  copy  thereof  to  the  \ 
design  11  led. 

^  2882.  Where  a  person  haa  been  de.s{gnate< 
scribed  in  cither  of  the  last  two  sections,  and  the 
tion  has  been  revoked,  or  it  appears,  by  atlidavl 
return  of  the  constable,  to  wlioui  a  suminona  has  b 
delivered  for  service,  that  the  person  designated  I.j 
lias  ceased  XO  tcsWe  'V!\\\\m\V\^  tOMuty  •,  or  that  hi 
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1  due  diligence,  be  found  within  the  couory,  so  as  to 
ter  a  copy  of  the  summons  to  him  ;  the  uriglual  sum- 
i,  or  the  secOQcl  or  third  siinmioriH,  issuai  as  prescribed 
te  nest  seel  ion,  may  be  servwl  as  if  ili«  designation 
not  been  ni:4de.  iSuch  a  desiirnntion  mny  be  revoked 
■writing,  executMl  and  lil«l  in  lilic  manner  as  required 
he  purpose  of  making  lliu  debiguatiou. 
B88d.  Wherr'  it  appears,  by  the  return  of  the  con- 
e,  to  whom  a  summons  bus  luren  duly  delivered  for 
pe,  that  it  was  not  served,  for  juiy  eause,  a  second 
ioons  may  l>e  isstiefl  by  the  *imp  justieu,  in  the  same 
b,  within  tweuly  diys  ufler  the  first  sumnioEa  was  jh- 
,;  and,  upon  ilie  Jiiio  return  thereof,  a  third  summons 
be  issued,  witliiii  twenty  days  alter  the  second  was 
d.  The  Mecuud  or  the  third  aumuions,  as  the  case  may 
elates  Ijacli  to  the  liuio  when  the  lirst  (summons  was 
d  ;  and,  with  respect  to  all  proccediags  before  actual 
ce,  the  service  thereof  has  the  annie  effect,  a-s  if  the 
jummnns  had  been  seasonably  served.  For  the  pur- 
of  issuing;  a  new  summons,  as  prescribed  in  this  sec- 
a  previous  sumuious  juuy  be  returned  upou  Ihe  sixth, 
ly  subsequent  day,  before  the  return  day  thereof. 
2884.  Where  the  plaintiff  is  ignorant  of  tbe  name,  or 
of  the  name  of  ii  dcl'endant,  that  defendant  may  be 
inaied  in  the  summoos,  and  in  any  other  process  or 
Scdiu^'-  iu  the  aciiou,  bya  lictitiuua  name,  or  bv  so 
ti  of  bis  name  uh  in  kiiimn,  adtlin^  a  description,  iicn- 
ag  the  person  iiiteiuled.  The  jieraon  so  desiffiitttod 
;  thereupon  be  regarded  as  a  dt^feiidiint  in  tbe  ac- 
and  sia  HufDck'ntJy  descrilwd  therein  for  all  purposMS, 
D  his  name,  or  the  remainder  of  his  name,  liccomes 
fu,  the  justice,  beforLt  wlioui  the  action  is  pending, 
:  amend  the  procccdin'js  ahtady  taken,  by  (lie  insertion 
e  true  ur  full  name,  in  place  of  tJie  flctitioua  name,  or 
of  a  name  ;  and  all  MubaLLjuent  proceedings  must  be 
a  under  the  name  so  inserted. 

8886.  A  constable,  whoservew  a  summons,  must,  at 
(fori:  till.'  lime  wiicu  tlie  same  is  rcturuHbte,  make  and 
er  to  the  justice  a  writleu  retiu"!!  thereof,  under  his 
,,  stating  the  time  wberj.  and  tbe  nifinner  in  which,  he 
id  it.  A  cnnst'.ible  who  fnils  seasonably  to  serve  a 
nons. delivered  lo  him  for  service,  must  make  a  written 
•n  thereof  under  his  hand,  stating  that  it  was  not  served, 
the  reason  why  he  failed  to  serve  it. 

',  ARTICLE  SECOND. 

Appkarance  of  Pakties. 


I.  Parties  cay  appear  iu  per- 
BOti  or  hy  uUumcy. 

f.  Giianiian  art  litem  for  in- 
faut  plaiutiff. 

}.  Id,;  for  infant  defendant. 

i.  WhenciinaCable,  etc  ,  may 
aot  act  us  Attoraoy. 


{  2890.  AottiuriLy  of  attorney  ; 
how  proved. 

28!)1.  Plain  dit  to  prove  hia  caae. 

S89J.  Di'fBudaut  may  offer  to 
comprnmiso  ;  prooeed- 
inzs  Cliertiupon. 

2893.  JuBilce  to  wan  c(ii«\LQW(. 
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§  8886.  A  party  to  an  action  before  a  justice 
ppscc.  who  is  of  full  age,  may  appt^ar  anu   p:o:«r 
defead  the  same,  in  person  or  by  attorney,  at  hi3 
uoless  be  hau  bwn  judicially  declared  to  lie  incompei 
nmnage  his  affaire- 

t~  8807.  Before  a  aummons  is  issued  in  behalf  of, 
issue  ifl  joined  without  Bummons  by,  an  infant  plaint! 
justice  must  ai),ioiDt  a  compt-tent  and    respoasible 
noDiinated  by  tlic  plaintiff  or  his  general  g-uardian, 
]X)ur  Hs  fii-!  giiardiau  for  the   purpose  of  tlie   aciioa 
written  consent  of  tile  jM-rsou,  so  appointed  must  bfl 
with  tiio  justice,  before  his  appoiiitmeat.     Tbe 
appointed  i  •  responwble  for  the  costs, 

§  8800.  After  thft  fiorrire  and  return  of  a  sum: 
a;s;ainst  nn  infant  defendunt,  uo  other  proceeding  slinil  I' 
taken  in  the  nciiou,  initil  a  pt-rson  has  been  appoini 
appear  as  his  puardian  for  the  purpose  of  tlie 
Li>nn  the  noniinution  of  the  defendiint,  the  justice 
appoiiil  a  profver  ix^rson  for  I  hat  purpose.  If  the  del 
does  not  appear  upon  the  return  of  the  summons,  or 
neglect.s  or  refuses  to  nominate,  llie  ju.stire  may 
application  of  the  piaintiff,  appoint  any  proper  pen 
his  guardian.  The  written  consent  of  the  person, 
pointed,  must  be  tiled  willi  the  justice  before  his  appoini 
meut.  The  guardian  bo  appointed  is  not  responsible  for«Bj 
costs. 

§  8880.  Subject  to  the  provisions  of    Beclions 
three  and  sixty-four  of  this  aet,  any  person,  other  th 
constable  who  served  tlie  .lummons  or  the  venire, «: 
lav.'  i»artner  or  cicr'.i  of  (he  justice,  may  he  the  attoni( 
a  part/  to  an  action  before  a  justice  of  the  peace. 

§  SC0O.  Tlie  attorney's    authority  may  be  confl 
orully  or  in  writing ;  but  the  justice  shall  not  suffer  a 
son  to  appear  ua  an  attorney,  unless  his   authority  is 
niitted  by  the  adverse  parly,  or  proved  by  the  affidavit  * 
oral  testimony  of  hiniHclf,  or  another. 

g  8691.  If  a  defendant  fails  to  appear  and  answer,  tfec 
plaiutifE  cannot  recover  without  proving  his  case. 

§8808.  Except  in  an  aclion  to  recover  a  chattel,  A* 
detendanl  may,  upon  the  n-turn  of  the  summons  and  bofoi* 
answering,  tile  witti  the  justice  a  written  offer  to  allow  judj!- 
meat  to  be  taken  against  him  for  »  sum  therein  apfcilied.wilJi 
costs.  If  there  are  two  or  more  defendants,  and  the  ucfkt 
can  he  Bcveixjd,  a  like  offer  may  be  made  b/  one  or  inor«  of 
the  defendants,  against  wlioiii  a  separate  judgment  maybr 
taken.  If  I'm  .  IfimlifE  Ihcreupon,  before  taking  anvotht* 
proceeding  in  ^.le  action,  fllon  with  Ihei  justice  a  wriitrti 
U'ccptam-e  of  Ihe  offer,  the  justice  must  render  judirmeirt 
;ccordingly.  If  an  acccptanc'((  is  not  tiled,  the  offer  cann(* 
be  given  in  evidence  tiptm  the  trial ;  but,  if  the  plantif 
fai^  to  obtala  a  more  favorable  judgment,  he  cannot  ixicoHt 
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IBts  from  the  time  of  the  o&r,  v.nd  must  pay  the  defend- 
It's  costs  from  that  time. 

§  2893.  Upon  the  return  of  a  siimiiions  duly  Berv«d, 
e  juslico  must  wait  one  hour,  after  Llio  tii:ie  hpecifled 
ereia  for  its  return,  uulcus  the  parties  sooner  appear, 

ARTICLE  THIRD. 
Obder  ok  Arrest. 


IBM.  Order  of  arreKt  ;    in  what 
^^  cB6«e  it  may  be  granted. 

Id. ;  lu  what  acliunnl 
Id.;  upon  wb»t  papers. 
Id.:  itgconti'iiU'. 
Duty  of  constable. 
Retnm.      When    plaintiff 
notified  muet  appoitr. 


testt. 

HU7. 

ews. 

B80. 


i  SSm.  Constable  to  keep  defend- 
ant in  castody. 

topi.  Motloo  to  difrcba^  from 
airiftt. 

8903.  ElTcct  of  diiicbarging  de- 
fend ant- 

2903.  WlR'n  plaintiff  must 
prove  extrin»ic  fftits. 

2901.  Privilugo  from  orrBBt. 


g  8894.  At  the  time  when  the  summons  is  issued,  in  an 
ftction  specified  in  the  next  section,  the  justi.-i-  who  i-sues 
the  summons  must,  upon  ilii-  Hp[)lk-!itiou  uf  tlit;  plaiiitiiT. 
and  upon  compliaace  by  liiin  with  tlie  provisions  of  this 
article.  f;rant  an  ordt^  for  tin-  arrest  of  the  d(!fi;u<iatit,  in 
either  of  the  followiug  cases : 

1,  Where  the  defendant  to  bo  arrested  is  not  a  resident  of 
the  county. 

3.  WheirctliB  pliiintiff  is  not  n  resident  of  the  county; 
or,  if  there  are  two  or  mote  pkintiff.s,  wliere  ail  are  non- 
residents thereof. 

3.  Where  it  appears  tr)  the  tialisfiictinn  of  the  justice,  hy 
the  aitidftvit  of  the  plsiiiitiir  or  anotiier  person,  tlmt  the  de- 
fendant is  about  to  depart  from  the  county,  with  ititent  not 
to  return  thereto. 

But  such  an  order  cannot  he  sranted,  where  the  defend- 
ant, against  whom  it  is  applied  for,  is  a  female. 

§  2895.  An  erder  of  arrest  shall  not  be  granted,  except   S  1S94,  Con- 
where  the  action  is  iirought  for  one  or  more  of  the  following   '"'•  '^*='- 
causes ; 

1 .  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personid  injury,  of  wliich  a 
justice  of  the  x>eace  hFis  jurisdiction  ;  au  injuiy  lo  protwrty, 
tncluding  tlie  wrongful  taking,  detcntinn,  or  conversion  of 
personal  property  ;  misconduct  or  neplect  in  oHlce,  or  in  a 
professional  etiiployment ;  fraud  ;  or  (leceit.  But  this  sub- 
division does  not  apply  to  a  cluLm  for  damages  in  an  action 
to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chat- 
tel ;  where  it  appears  that  the  money  was  received,  or  that 
the  chattel  was  emlie/y.lcrt  iir  fraiiduieiitly  mi.sat>plied,  by  a 
public  officer,  or  by  an  attorney,  solicitor,  or  coiio.sellor.  or 
hy  an  officer  or  agent  of  a  corpomiion  or  banking  associa- 
tion, in  the  course  of  his  employment ;  or  by  a  far'^ 

it,  broker,  or  other  person  in  a  fiduciary  capacity, 
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§  2806.  Where  it  appfjirs  to  the  justice,  by  the  offidirt 
of  the  plainLLS  or  unother  pcrsou,  that  a  sufllcient  catueof 
action  exists,  aguiast  the  dufeiidant,  and  that  the  caseit 
within  the  provisions  of  thi'  lust  two  sections,  he  mW 
grant  the  order  c)f  8^^'^t.  But  before  pTttniing  it.  li 
require  a  written  iiii(iertaking  to  the  defendant,  on  I 
of  the  plaiutifT,  with  one  or  ninre  sureties,  approvetl  in  "n 
justice,  to  tlie  effect  tliiit,  if  the  defendant  recovers  juili- 
raent,  the  plaintiff  will  puy  ull  co'^ts  wlueh  rnay  be  8want<<i 
to  the  riefcndunt,  and  all  tlanmceH  which  he  may  sustjiin  bf 
reason  of  the  arrest,  not  exceeding  the  sum  specified  intli 
undcrtiikiug,  which  must  he  at  leust  one  hundred  dollari, 

§  S&9?.  Tlie  order  must  be  subscribed  by  the  justic* 
and  indorsed  upon  or  attached  to  the  summons.  It  mni 
briefly  recite  tlie  ground  of  ariest ;  and  it  must  direct  tJic 
constable,  who  serves  the  suminoas,  to  arrest  the  defend- 
ant ;  lo  bring  him  forthwith  before  the  justice ;  and  to 
notify  t.be  plaintiff  of  the  urrcst,  if  he  can  do  so  with  !»■ 
Honable  diligence. 

g  2898.  The  ronstuhle  must,  at  the  time  of  serving  U» 
summons,  e.icpcule  tbi>  order  of  arrest,  by  arresting  the  dc- 
fendtttit,  and  taking  him  forthwiih  before  the  JusTiee.    U 
the  Justice  is  absent,  or  unable  to  try  the  action,  thecoa- 
fltable  must  forthwith  t;ike  the  defetjdant  before  another 
Justice  of  the  same  town  or  city  ;  who  must  take  • 
zatice  of  the  actiou,  and  proceed  therein,  as  if  the  sui;.  . 
had  been  issued,  and  Ihc  order  of  arrot  had  been  graoie 
by  him. 

§  2899.  The  constable,  executing  the  order  of  ; 
must  forthwith  deliver  to  the  Justice  the  order,  and  l 
ten  return  thereto,  uudcr  bis  hand,  stating  the  mannerl 
which  he  has  executed  it,  and  either  that  be  hjis  notiA 
the  plaintiff,  or  that  lie  could  not  do  so,  with  reusoDati 
diliKeuce.     If  he  returns  thiU  he  has  notified  the  plaintil 
the  latter  mubt  ap]X!ar  wifiiiu  one  hour  after  tlie  defends 
is  brought  before  the  justice;  oiherwise  judgment  of  no^ 
suit  mu.st  be  rendered  against  him. 

§  2900.  The  constable  exccuiing  the  order,  or  anotl 
coustable,  by  riireciion  of  the  justiee,  must  keep  the 
fcndunt  in  cusloily.  until  he  is  discharged  bv  the  order 
the  justice,  or  jiidgnaent  is  rendered  in  liis  lavor;  but  the 
detention  shall  not,  in  any  ease,  exceed  twelve  hours  fron 
the  time  wlieu  the  defenilant  is  brouj.'ht  before  the  justii 
ualess,  witbin  that  time,  a  vtuirc  is  issued,  or  the  trial  _ 
the  action  is  commenced,  or  nnlesa  either  is  delayed  with 
the  express  assent  of  the  defendant. 

.     S  2901.  A  defendant,  arrested  aa   prescribed    in 
article,  may,  without  notire,   upon  the  appearance  of 
plaintiff  before  !)ie  justice,  or  at  any  lime  afterwards  Lwfnii 
.judgment,  upon  two  days'  notice  given  personally  to  t 
pJaintifT,  or  to  bis  agtuA.  ot  a.UQTue^j  who  apijeared  "for  h 
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efore  tho  justice,  apply  to  the  justice  for  aa  rmlfr,  dia- 

largine  lum  from  tiie  arrt-st.     The  application  may  be 

lundud  upon  the  papt^nt  upon  which  tlie  ordiTof  arrest 

as  graultd,  aud  upoa  the  fomplauit,  if  it  has  btseii  made. 

be  justice  iiut.st  jrnuit   the  iipplicDtion,  wlicre  it  appouB 

at  the  case  is  not  withia  the  provision.'!  of  sections  two 

tliousanil  eight  hundred  luid  iiiuetv-ff'ur  and  two  thousand 

eicbt  hundrefl   and  ninety-live   of  this  art.      The  justice 

►  must  ftlso.  upon  the  defeiiikiit'H.  appli<uitioii,  ^rnnl  an  order 

dwcharging  hitn  from   arrest,  if  the  plttintiiir  fails  fo  take 

But.  from  the  justice,  an  executioQ  upon  a  judgnienL  in  his 
Ivor,  before  the  expiratiou  of  one  hour  after  he  is  entitled 
lihereto. 

.  ^2802.  The  discharse  of  the  defendant  from  arrest,  aOHaa,ttE 
before  judgment,  as  prescrihrd  in  the  lust  section,  or  in  sec- 
tion two  thousand  nine  hundred  and  sixty-three  of  this  aet, 
does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
hvhich  must  proceed,  as  if  it  hud  been  commenced  iu  the 
ordinary  manner.  His  discharge  from  arreat,  after  judg- 
ment, aj(  prescribed  iu  the  lust  section,  does  not  affect  the 
execution. 

§  8903.  Where  an  order  of  arrest  bos  been  granted  and 
executed,  in  a  case  specified  in  subdivision  third  of  section 
two  thousand  eight  buDdre<i  and  ninety-five  of  this  act,  the 

Rriainti IT  cannot  recover  upon  a  default,  and  the  defendant 
B  entitled  to  judgment  upon  a  trial,  unless  the  plaintiflt 
esliiblislics  all  the  matters  of  fact,  which  are  required,  by 
that  subdivision,  to  entitle  him  to  an  order  of  arrest. 

§  2904.  Tliia  article  does  not  abridge  or  otherwise  affect 
H  pi;ivilegc  from  arrest  given  by  law,  or  a  right  of  action 
for  the  breach  thereof.  A  privileged  person  is  entitled  to 
be  discharged  from  arrest,  bj'  the  order  of  the  justice  before 
■whom  he  is  brouglit,  upon  proof,  liy  affidavit,  of  the  facts 
entitling  him  to  a  discharge  ;  or  he  may  apply  for  and  ob- 
tain an  order  for  his  discharge,  as  prescribed  in  section  five 
hundred  aud  sixty  four  of  tills  act. 

ARTICLE  FOURTH. 
Attachment  of  Phopertt. 

|.jn06.  In  what  ucliotiH,  warrant 
of  attachment   may  be 

2S06.  What  must  be  fhown  to 
procure  a  warrant. 

25)07.  Warrant ;  form  and  con- 
CenlF  tliereof. 

2908.  Underlaking. 

WiW.  Warrant:  how  executed. 

2B10.  Service  of  BDmmons  and 
warrant  upon  defend- 
ant. 

2811.  Undertaking  by  defend- 
ant ;  retldlvcry  tu  iiim. 

§  S906.  In  an   action  brought  before  a  justice  of  the   I'^^TfJ 
peace  a  wamint  of  attachment  aerainst  thp  nroperty  oi.  wva    Jkrt- 


nsay 


§2918.  Clutin    tiy   third   pcrjion ; 
lH)nd  and  dejlvery  tbere- 
upon. 
2918.  Action  npon  tmnd. 
iWU.  When      defendant 
proat'cuti!  bond. 
2915,  Ri-[utu  rif  nairaut. 
2911).  Mjtionti>  vacate  or  modify 
warr&nt,  trt(^. 
Effect  nf  vacating  warrant. 
I*roecedlnga   where   Hum- 
moTie     not     pcraouaJly 
aerred. 


2917 
2918. 
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or  more  defendants  must  be  granted,  upon  the  appliotfia 
of  tlie  plainlilT,  as  prescribed  in  this  &i  tide,  whert  Ik 
action  i<  liiought  upon  «,  judgment,  or  to  recover fM« 
or  more  of  the  following  causes : 

1.  Breach  of  a  contra'^,  express  or  Implied, 

8.  Wrongful  conversion  of  perstoual  j^roperty. 

8.  Any  olhtT  injury  to  personal  property,  incoiuequew 
of  negligence,  fraud,  or  otlier  misconifuct. 

g  S0O6.  Toentitlethe  plaintiff  to  bucJi  a  w;inaiil,  h 
must  show,  Isy  affidavit,  lo  the  satisfaction  of  tbe  juSlce* 
follows  : 

1.  Tb;it  a.  sufficient  cause  of  action  exists  against  the  ^ 
feiidant.'to  recover  dainuncs  for  one  or  more  of  tlieww* 
Bpecifled  in  (lie  last  Beetion,  If  the  action  isuponuj'ix' 
ment,  or  to  recover  for  breach  of  a  contraci,  the  »ISil«' 

■  must  show  that  the  plaintiff  is  entitled    to   recover  a  m 
'stated  tlierein,  over  and  above  all  counterclainm  lai(nn>^ 
him. 

2.  That  the  defendant  is  either  a  foreign  corporatioo; 
not  a  resident  of  the  Wale  ;  or,  if  the  defendant  ir.  an&to 
rKTsou,  and  a  resident  of  the  Htiitc,  that  he  has  departed,* 
is  about  to  depart,  from  the  county  where  he   last  resii* ' 
with  inluntto  defraud  his  creditors,  or  to  avoid  iliesem 
a  summons,  or  keeps  himself  concealed,  with  the  likeinl 
or  if  the  defendant  is  a  natural  person,    or  a   domestic 
poratrou,  that  he  or  it  has  removed,  or  is  about  to  rei 
(property  fiom   tlie  county  where  the  defendant  bei 
natural  person  last  resided,   or,   being  a  corporation, 
kept  its  principal  office,  or  from  the  county    in  which 
.^ctio^l  is  brought,  with  intent  to  defraud  liis  or  its  credil 
or  has  assigned,  disponed  of,  or  .serreted,  oris  uhoutio 
BigD,  dispose  of,  j.  secrete,  property,  with  the   like  intCtf 
or  that  the  defendant,  befog  a  natural  person  of  full  ap. 
and  a  resident  of  the  Stale,  has  been  coniiuuou.sly  withoui 
the  United  States  for  the  space  of  sis  months  or  more,  im- 
mediatelj"  before  the  application,  and  either  that  he  ':.--' 
made  a  desijrnation  of  a  peiKoii,  upon  whom  to  scr\  < 
mona  in  hiss  behalf,  aa  prescribed   in  section   four  hu;-: 
and  thirty  of  this  act,  or  thiu  senice  upon  the  person" 
dcHiguatcd  cannot  be  made,   with  due  diligence,  in  ih 
county  where  the  person  making  1  lie  designation  resides. 

The  affidavit  must  be  filed  with  the  justice,  when  ti* 
warrant  is  granted, 

§  S907.  The  warrant  must  he  granted  by  the  justice "ta 
issues  the  Buniinons.  at  the  tinie  when  the  summons  iii*' 
sued ;  and  it  iiuiat  be  indorsed  thereupon,  or  annewi 
thereto.  It  must  he  subsirihed  by  the  justice,  and  ma* 
briefly  recite  the  ground  of  the  altachmenl.  It  must  require 
the  constable,  to  whom  the  snnnnonsis  delivered,  toalt»ch. 
on  or  before  a  day  apecilied  therein,  which  must  be  at  lei* 
six  days  before  the  return  day  of  the  summons,  and  safely 
to  keep,  as  muc\\  oi  Uvt  etcleaSiisQSft  ^.laoda  and  chaUd* 
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f 'within  niHcouDty,  as  will  satisfy  the  pltiiiitift'a  demand,  with 
the  costs  and  I'xpenaes,  uud  lo  make  rfUim  of  his  proceed- 
ings thereon  to  llie  jutilici',  jtt  the  tiiiiii  when  liie  summons 
is  returnabk.  The  amount  of  the  plaiolill's  dcuiuud  muat 
be  spectticd  in  tha  warrant,  as  stated  in  the  a/lidt'.vit, 

t^  8908.  Before  gmnting  the  wiirniiil,  tlie  justice  must  S  isHv 
xeciuire  a  writleu  uudiTlakmjr  to  the  defendant,  oti  the  part  ™''  •***■ 
of  the  plaintilT,  with  tme  or  mor:  sureties,  approved  by  the 
t  justice,  to  the  eftVct  tliat,  if  tlie  (Udeuilant  n-covtirH  ^adg- 
rlnent,  or  the  warniiU  of  attach  men  t  is  vueuled,  the  plaintiff 
■will  pay  all  costs  which  may  be  awarded  to  (he defendant, 
and  all  damage*  whieh  Ih^  may  sustain  by  reason  of  tho 
attachment,  not  exceeding  the  Hum  specified  in  the  under- 
taking, which  must  he  at  leaat  two  hundred  dolltirH ;  and 
that  if  the  platnlitf  recovers  judgment,  he  vvill  paj-  to  the 
defendant  all  money  received  by  hitu  from  properly  taken 
bj'  virtue  of  the  ■warrant  of  allaehment,  or  upon  any  bond 
given  therefor,  over  and  above  the  amoimt  of  the  judgment, 
and  interest  thereupon. 

§  S909.  The  constable,  to  whom  the  warrant  of  attach-  |  ism,  Cim 
■ment  is  delivered,  must  execute  it  at  least  six  days  before  *"'•  Act 
the  return  day  of  the  summons,  by  levying  upon  and  taking 
into  his  custody  so  much  of  the  gooda  and  chattels  of  the 
defendant,  nol  exempt  from  levy  and  wile  by  virtue  of  an 
execution,  inclutliug  money  and  oauk-notes,  which  he  finds 
within  his  county,  as  will  satisfy  the  plaintiff's  demand, 
with  the  costs  ami  expenses.  He  must  safely  lieep  the 
property  attached,  to  be  disposed  of  as  preacnbed  in  this 
article,  and  must  iTuniedialcly  makean  inventory  thereof, 
stating  therein  the  esiinialed  value  of  each  item  or  article, 

§8910.  The  cxjnstable  must,  immediately  after  making  |  laff't- 
the  inventory,  ami  at  least  six  days  before  tlie  retnrn  day  «ol.  Act 
of  the  suiumona,  serve  the  Bunimou.s,  together  with  the 
warrant  of  attachment  and  inventory,  upon  the  defendant, 
by  delivering  to  liira  personally  a  copy  of  each,  if  he  can, 
with  reasonable  diligence,  be  found  within  the  county  ;  or. 
If  he  cannot  be  so  found,  by  leaving  a  copy  of  each,  certified 
by  the  conaiable,  attbe  hist  place  of  resilience  of  the  defend- 
ant in  the  county,  with  a  person  of  ijuilable  age  and  dis- 
cretion ;  or,  if  such  ti  person  cannot  be  fnuna  there,  by 
posting  it  on  the  outer  door,  imd  also  de])o.siting  another 
copy  in  the  nearest  post-ofllce,  inclosed  in  a  scaled  post-paid 
wrapper,  directed  to  The.  defendant  at  his  residence  ;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by 
delivering  it  (o  the  person  in  whose  possesaion  the  property 
attached  is  found. 

§2911.  The  defendant,  or  his  attorney  or  agent  in  his   {ISK,  Ooi 
behalf,  may,  iitany  timebefore  judgment  is  rendered  in  the   •<>'•  ^'^'" 
action,  execute  and  deliver  to  the  constable  an  undertaking, 
to  the  plaintiff,  inn  sum  apedfied  therein,  at  least  twice  the 
value  of  the  property  attached,  aa  stated  in  the  inventory 
with  one  or  more  sureties,  approved  by  the  constable,  ot  ' 
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warrant  ;  and  fo  the  effi'rtw 
if  judgment  ia  renderej  aguinst  tlie  defendant,  n]i<l  U 
excciitifin  is  issued  iliRreiipoii,  within  six  montbs  aflprib 
givinj^  of  \hi:  uniJtriiiking.  llie  properly  altHclifd  .'Mh 
produced  to  satisfy  tlic  e.VPfution.  Thereu|x>nilie  wwnl* 
must  re-deliver  tJie  property  to  the  defendant. 

§  8912.  If  a  person,  not  a  party  to  the  action,  diii 
auv  priiperty  attached,  which  is  not  recliiiined  by  tlii 
dcFeiidtiiit  fl!»  prescribed  in  the  last  secijon,  Jie  miiv.ii  i' 
time  after  tlie  Ketztirc,  and  before  execution  is  iss.: 
s  judgineul  remicred  in  the  action,  execute,  and  ; 
the  justice,  a  bond  to  Lhe  plaintiff,  with  oneormor' 
approved  by  the  constable  or  by  tJie  ju-^itiee  ;  in  a  i" 
least  twice"  the  value  of  the  property  claimed  ;  a 
diiioned  thsU.  in  an  action  upon  the  bond,  to  he  con 
"wit-hin  three  months  thereafter,  the  clairnnnt.  Nvill  i 
that  he  was  the  general  owner  of  the  property  cl;i 
the  time  of  the  seiznre  ;  or,  if  he  fails  so  to  do,  ih:ir 
pay  to  lhe  plnintifl  the  value  thereof,  •with  interest, 
constiihle  must  thereupon  deliver  the  property  claimi 
the  claimant. 

§  S013.  A  judgment  for  the  plaintiff,  in  an  action  O] 
bond,  given  as  prescrilx'd  in  the  last  section,  mtwtsw 
him  the  value  of  the  property  seized  and  delivered 
claimant,  with  iatt;re.si  thereupon   from  tlie    time 
delivery.   If  the  amount  so  recovered  exceeds  the  ami 
■which  "the  plaintiff  recovers,   in  the  action   in  which 
warrant    of  attachment,   was  issued,  he  is   liable  to 
defeuda.nt  in  that  action  for  the  excess. 

§  S914.  If  the  warrant   of  attachmeut   is    varatwl 
anntdled,  the  defendant  may  maintain  an  action,  \ 
bond  .specified  ia  the  lust  two  wjctious.  in  hia  own 
the  same  manner  and  with  the  liko  effect,  as  the 
might  have  done,  if  the  warrant  Lad  remained  "in 
force. 

g  2916.  The  coii.slable  exccudn't  the  warrant  of  atti 
meat  must,  at  the  time  wlii-ri  arid  place  v;Lcre  it   Ls  reli 
able,  make  a  return  tliereio,  under  his  hand,  stating  all 
proceedings  thereupon.     He  must  deliver    to    thejusi 
with  the  return,  eacJi  bond  or  undertaking  delivert-d 
pursuant  to  any  of  the  forejj;oiiig  provision.s  of  this 
and  a  ccrtific-d  copy  of  the  inventory  of    the   pro] 
attached.     The  return  must  state  the  manner  in  whir 
warrant  and    inventory  were  served,   and,    if    they 
served  otherwise  than   by  deliverinf!:  a  copy  thereo'f  I 
defendiiul  perMonally,  the  reason  therefor,  and  the  natri 
the  person  to  waom  the  coyjy  waadelivered,  unle.«« hisni 
is  unknown  to  the  constable;  in  which  case,  the  re( 
mtist  describe  him  so  us  to  identify  him.  as  nearly  as 
he. 

§  2916.  Adefeivdunt,  whose  property  has  been  attacli«^ 
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•,  upKin  the  return  of  tne  summons,  apply  to  the  jualice, 
( iissueil  Ihf  wurraut  of  titliichiin?rit,  to  vacate  or  modify 
r  to  increase  the  pliiintill's  security.     Such  an  applica- 

may  be  fouDdcd  upon   the  papers  upon   which  the 
ninl  was  praated  ;  or  u[>i>n  proof,  by  afhdavit,  «u  the 

of  Ow  ili<feu(l!Uit ;  or  upon  both.  If  it  is  founded 
n  proof  on  the  part  of  Ihe  tlt'ft'Urluut,it  may  l>u  opposed 
lew  proof,  by  affidavit,  upon  the  part  of  the  plaintiff, 
ling  to  su.stain  any  grnund  for  the  attaclinienl,  recited 
le  WHrrant,  but  no  other.  The  justice  may,  upon  the 
m  of  tliesutnrnoiiH,  or  at  any  otfit'r  time  to  which  the 
sn  is  a;fljouru«i,  vacate  the  warrant  of  attachment  upon 
ovvii  nKitiiinJf  lie  dcnis  the  papers,  upon  which  it  was 
Ited,  inauffltient  to  auihorize  it. 
2817.  Vtiealiuff  the  wumuit  of  attiichment  does  not  liass,  Co» 
:t  the  jiirisdiitinm  of  the  ju.stice  to  hear  and  determine  '°''  ■*'^'- 
liction,  where  the  ilefendunt  has  appeared  Kenernlly  in 
action ;  ur  where  tlie  summons  watj  pereonally  served 
ti  him  ;  or  where  judgment  may  he  taken  against  him, 
eing  iudebled  juitttly  with  another  defendant,  who  has 
1  thus  guiniiioned  or  has  thus  appeared.  In  every  other 
1,  the  justice,  who  vacates  a  warrant  of  attachment 
ust  the  properly  of  adefendnat,  must  dismiss  the  action 
3  him. 

2918.  Where  the  dcfendnnt  haa  not  appeared,  and  the 
,mon»  has  not  been  persunallj  nerved  upon  him,  and 
jerty  of  Ihu  defendant  has  been  duly  attached  by  virtue 
warrant,  whicL  haa  not  been  vacated,  the  justice  must 
jct'd  to  hear  and  determine  the  action  ;  but,  in  an  action 
jequenlly  brought,  the  judgment  is  only  presumptive 
lenee  of  iudebiednes.s,  and  the  defendant  is  not  barred 
0  any  count  erchum  agaiast  the  plaintiff.  The  execu- 
,  issued  upon  n  Judgment  so  rendered,  must  require  the 
itsiblc  to  stitisfy  it  out  of  the  property  so  attached,  with- 
coniaining  a  direction  to  satisfy  it  out  of  any  other 
perty. 

ARTICLE  FIFTH. 
Replevin. 
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19.  When  action  for  a  ctiatlcl 
may  be  broniitit. 

JO.  Plaintiff  iimjr  procure  re- 
plevin ;  uffldarit  and 
underlakinij. 

i\.  PnquUitjoTi. 

12.  Id.  ;  bow  executed.  Ser- 
vice of  Biiinrannc,  etc. 

H.  Return  uf  cnin^tiiljk'. 

M.  I>cfen<luiit  miiy  except  to 
9U relies ;  proceedings 
thereon. 

K.  Defendant  may  reclaim 
cliattel ;  proceedings 
tlieri^nn. 

jQ.  JiiatlflcaiiOD  of  sureties. 
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ory  by  consiahie. 
2SS9.  Claim   of   title   liy   third 
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jiidgnicTit  for  return. 
SSSl.  ProceefllLKS  in  the  action; 

action  upon   undertak 

8083.  ri'ocecdlngs  wTicn  imn- 
moiin  not  personally 
servod. 

2988.  When  action  not  aflccted 
by  fsjluri-  to  replevy. 
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§  2019.  An  action  to  recover  a  chaitel,  with  on 
damages  for  tho  wrongful  taking,  withholding,  or  i 
tion  thereof,  can  he  bmught  before  a  justice  of  the  i 
the  county  in  which  tlie  chiittel  is  found,  in  a  < 
subject  to  llie  qualiflctttions,  apt'cified  in  sections  i- 
ftima  six  hundred  aad  eighty-nine,  one  thouBand  tdil 
and  ninety,  one  tliousand  six  hundred  and  ninely-OMii 
one  tbousnnd  six  hundred  and  ninety-two,  iind  sutidivf 
seventh  of  seclioa  two  thousand  eight  hundred  uud  ' 
two  of  this  act. 

^  2920.  The  iilaintifFniay,  at  the  time  when  the sumn 
is  issued,  but  not  afterwards,  require  the  chattel  to  >«' 
picvied,  as  jjrcwTilicd  in  this  article.     For  thai  purpwJ 
muat  deliver  to  the  justice  an  affidavit  and  nn  underl  '~ 
similar,  in  ali  respects,  to  the  affidavit  and  underta' 
quired  to  he  delivered  to  a  sheriff,  a.s  \  r^soribed  in  e 
one  thousand  six  hundred  and  ninety-five,  one  llio 
aix  hundred   and  ninety-seven,  one  thousand  sis  bo 
and  ninety-nine,  and  one  thousand   seven   hundred 
twelve  of  this  act ;  except  that  the  sureties  in  the  und8 
ing  must  he  approved  by  the  justice. 

§2921.  Upon  receiving  the  affidavit  and  underl 
the  justice  must  indorse  upon  or  attach  to  the  aff 
written  requisition,  subscribed  Jjy  liim,  requiring l 
stable,  to  whom  the  summons  v)  delivered,  tn  reple 
property  dcscrribed  in  the  affidavit,  oa  or  before 
specifled  in  the  requisition,  which  must  be  at  least  s 
before  the  return  day  of  the  summons.     The  alfidavi 
requiaition  must  be  delivered  to  the   conBtable,  will 
summons. 

g  2928,  The  conHtable  must  execute  the  reqnisiti^ 
a  sheriff  is  required  to  execute  a  requisition,  in  an  i 
brought  to  recover  a  chattel,  aa  prescribed  in  section 
thousand  seven  hundred,  one  thousand  seven  huodn  ' 
one,  and  one  thousand  seven  hundred  and  two  of  t 
except  that  he  must  serve  the  summons,  affidavit,  i 
uisitiou,  within  the  time  and  in  the  manner  present 
section  two  thousand  nine  hundred  and  ten  of  this  i 
the  service  of  a  summons,  warrant  of  attachment,  i 
ventory. 

§  2923.  The  constable  must,  on  or  before  the  retur 
of  the  siiinnions,  make  a  return  to  the  requisition, 
his  hand,  statin;.;  all  his  proceedings  thereupon  ;  and  I 
with  the  affidavit  ami  requisiliou,  with  the  justice, 
return  must  state  the  manner  in  which  the  sumniODt 
diivit,  aud  requisition  were  served ;  and,  if  they  were  ( 
otherwisE  than  by  deliveiing  the  requisite  copies  to  It 
fenduDt  persiooafly,  the  reasoa  therefor,  and  the 
the  person  to  whom  the  copies  were  delivered,  u 
name  is  unknown  to  the  constable  ;  in  which  case. 
1  urn  must  describe  him  so  as  to  identify  him,  as  ne 
may  be. 
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§  8924.  At  any  time  after  the  chttUcl  haslreon  replevied, 

^:»acl  at.  least  two  days  before  tlie  return  day  of  iJie  sum- 

^^:».ons,  the  ciefendaat,  unless,  he  requirps  a   return  of  the 

^fciittltel,  may  serve  u\K>n  the  pJaintiff,  or  iipoii   the  eoii- 

^»Yab1c,  a  written  notice  that  lie  escepia  to  the  pltiiatiff's 

^Pjaretif's  ;  otherwise  he  is  (icemed  to  huve  w^iived  all  objec- 

^HLons  to  them.     If  such  a  iioiice  is  M>rved,  Iho  Huretiea  must 

^pXistify  upon  the  rctura  of   (he  siiiiimona  ;  or  the  plaintiff 

~*l5ust  then  pive  a  new  unilertakiiig  to  tiie  sattie  effect  aathe 

Oriji^nal  unrlfrtaking,  with  other  sureties,  who  must  then 

.  Ck.ppear  and  justify  before  the  justice. 

~         §  SOBS,  Al  uuv  time  before  the  return  day  of  the  isuin- 
Tnoiia,  the  defendant  mny,  if  he  does  not  except  to  the 
j>lairiltfl'a  sureties,  serve  upon  the  juatice  n  notice  that  he 
requires  the  return  of  the  chattel  replevied.     With  the  no- 
■"Ice  he  must  dcliverto  the  justice  an  affldavii  luid  an  mider- 
linc,  siunhir,  in  all  respect.s,  lo  those  required  to  be  given 
ry  a  aefeudaiit  upon  requirini;  a  return  of  a  cbattel,  as  pre- 
icribed  in  seel  ions  one  thousand  seven  hundred  and  four 
[and  one  thousand  seven  hundred  and  twelve  of  this  act, 
.omitting   the  provision  in  the   undtrtakiut,    "or  if  the 
[action  abates  in   consequence  of  the  defenuunt'a  death". 
[The  sureties  in  the   uncicrlaking  must  justify  before  the 

Justice  upon   the  return  of  the  summons.     If'^  the  plaintiff 
laa  sliitiil  separiiiely  in  Ida  aifidavit  the  vuluc  of  one  or 

•  more  chattels  or  classes  of  chattels,  as  prescritwd  in   sec- 

*  tion  one  thousand  nix.  luindred  and  niuety-.ieven  of  this 
act,  the  defendant  may  recpiire  a  delivery  of  part  of  the 
property  replevied,  as  prescribed  in  that  section. 

§  2926.  Except  as  otherwise  expressly  proscribed  in 
this  article,  the  esamiiititiun  and  qualiflcalions  of  the 
sureties,  and  the  allowance  of  the  undertaking,  upon  a 
juiitificalinn  pursuant  to  either  of  the  last  two  sections, 
must  be  the  same  as  upon  a  justification  of  bail,  aa  pre- 
Bcribed  in  sentiona  five  hundred  and  seventv-nine,  five 
hundred  and  eighty,  and  live  hundred  and  eighty -one  of 
this  act,  Bubstitutiug  the  justice  for  the  jutljje  ;  IJut  after 
Bucb  allowance,  the  undertaking  must  he  tiled  with  the 
justice.  The  constable  is  thereupon  cronoratCKi  from  lia- 
bility. 

8  2927.  If  the  defendant  neither  excepts  to  the  plain- 
tiff's sureties,  nor  requires  the  return  of  the  chattel,  within 
the  time  prescribed  for  that  purpose  ;  or  if  he  fails  to  pro- 
cure the  allowance  of  his  undertaking;  or  if  the  jilain- 
liff.  after  the  defendant  ba.s  excepted  to  his  surciies,  duly 
procures  the  allowauce  of  his  undertaking,  the  constable 
must,  e.vcept  in  the  case  specified  in  the  next  section  but 
one,  immediately  deliver  the  chattel  to  the  plaintiff.  If  the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
fails  to  procure  the  allowance  of  his  uuclertaklng  ;  or  if  tba 
defendaut,  after  he  has  rcqumjd  the  return  of  the  chsWeVi 
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procures  the  allownnce  nf  bis  undertaking,  the 
must  inimediatelj  deliver  the  chitttcl  to  the  defej 

§  8988.  A  consljible  who  delivers  to  either  pi 
out  the  consent  of  ihe  other,  a  chuttel  replevid 
except  us  prescribed  in  I  lie  lit'-t  B?ciion,  or,  by  viJ 
execution  issu<"d  upon  a  judgnitmt  in  the  actioD. 
the  parly  aggrieved  the  sum  of  one  huudr^  do 
iHalsoliabte  to  him  for  oil  damages  which  In 
thereby.  j 

^5  2029.  Tls<?  provisioDB,  regulating  tlie  pr^ 
where  a  person,  not  a  party,  claims  property  ^l 
Imen  replevied,  and  the  rights  of  such  ti  person,  i 
shertll,  as  prescribed  in  sectiiiDs  one  thousand  « 
dred  nud  nine,  one  thousand  seven  hundred  am 
tlionsand  seven  hundre<l  and  eleven,  and  one! 
seven  hundred  and  twelve  of  this  act,  apply  to  & 
in  an  action,  brought  as  prescribed  in  this  artid 
tuting  the  constable  for  the  dieriff  ;  except  that 
a  notice  and  of  ii  copy  of  the  cliiiiimnt'a  atHdavit 
plnintitT's  attorney,  na  prescribed  in  section  one 
seven  hundred  and  nine,  mu.st  be  made,  either 
plaiiititi  personally,  or  upon  tbeatlorney  who  ai 
him  I)ofoio  the  justice  ;  and  that  the  guni  spcci 
undertaking,  given  by  the  pluiDtilT  to  the  cons 
not  exceed,  in.  any  ca-se,  three  hundred  dollars. 

§  2980.  Where  a  chatld  has  been  replevie 
defcndanthaa  not  required  Ihe  return  thereof,  pM 
action,  an  prescribed  in  the  foregoing  sections  oj 
cle,  he  may,  in  his  answer,  deDi{>iid  judgment  tat 
thereof,  either  with  or  without  damages   for 
withholding,  ordetentioD. 

§2931.  Section  one  thousand   throe  hundre« 
enty-three,  section  one  thousand  seven  hundred 
one,  excluding  BulidivLsioii  first  thereof,  and  a 
thousand  seven   hundred  and  twenty-two,   oni 
seven  hundnd  and  twenty-six,  one  thousand  scvi 
and  thirty.  <>ne  thoiisiind  seven  hundred  and 
one  thousand  seven  hundred  and  thirly.-three,  on 
seven  hundred   aud  thirtv-four,  and  one  tboua 
hundred  and  thirty -flvo  of  this  act,  .'<ubstiturin5 
stable  for  the  slierill,  apply  to  the  proceedings  in 
in  a  justice '.s   court  to  recover  q  chattel,  and   td 
against  tlie  sureties  iti  an  undertaking  given  fhefl 
as  otherwise  si>ecially  prescribed  in  this  chapter. 

§  8938.  Where  the  defendant  does  not  appca 
summons  has  not  been  personally  served  npon  1 
chattel,  or  part  of  a  cluittel,  to  recover  which  thi 
brought,  has  been  rejilevied,  and  the  proceedings 
have  been  duly  taken,  as  prescribed  in  this  article 
tice  must  i>roceed  to  hear  and  determine  the  tu 
respect  to  that  chattel  or  jjart  of  a  chattel ;  or,  lif 
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;o  recover  two  or  more  chattels,  with  respect  to 
1  have  been  replevied ;  in  like  manner  and  with 
M  if  the  summons  had  been  personally  served. 

Where  the  summons  has  been  personally  served  I  iMS.  c<»- 
ifendant,  or  where  he  appears,  the  justice  must  i7'v^*p~, 

hear  and  determine  the  action,  although  the  172. 
s  not  required  the  chattel  to  be  replevied,  or  the 
is  not  been  able  to  replevy  it. 
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TITLE    ni. 


Pkadiwja;  indvding   courUerelaims,    and    proeeedvigs 
anawtrof  tiile. 


I  S934.  Whenlnne  to  be  joined. 

2038.  Ple&diugs. 

3IKI6.  Complaint. 

2937.  Wliat  oaiiRO  of  action 
ma;  bo  joined. 

SftlJt.  A-Diwer. 

3939.  Demurrer. 

SMO.  Oeoenil  mlea  (or  plead- 
ing- 
SMI,  icouuut,  or  ioatrumont 
(or  paying  of  moiiny. 

8942.  Court  m&yTequIra  IteiuB 
tobeeihlbiled. 

VH3.  Immaterial  variacce  to  be 
dlHregardpd. 

2944.  Amendmentof  picadlnga. 

2945.  CouDtf.rclaimH. 

2946.  Id.:    where   executor    or 

trustpelBiiiwirty. 

2947.  Couaequenooofni'gleet  to 

plaadcouDterclalm. 
!t948.  Thelaet  eectlun<iaalia<>d. 


J  2949.  Judgment  apon  con 

claim. 
!i9eu.  Judgment  when  aocoa 

exceed  11400. 
2951.  Answer  of  tiUc. 
29S'J.  UndertaklnKtherHup 
2963.  In  what  court  new  i 

to  be  brought. 
2954,  When  a«Uon    before  joe- 

tice  to  bo  diwonUuDed. 
2»fiS.  Effector    failure  to    gi«e 

nndertaking. 
29iS<>.  When  title  comes  In  ques- 
tion  on  plaintlff'soWB 

showing. 
29fiT.  PleadingB  In  new  action. 

Undttrtakiug  before  jo*- 

tice.  when  applicable. 
3968.  Anawarof  titles  as  to  OM 

of  aeveral  causei  of  M- 

tion. 


§  2934.  [Am'd  1893.]  At  the  place  and  within  on 
hour  after  the  time  specified  in  the  BTimn#ina  for  the  return 
thereof;  or,  where  bii  orderof  arrest  in  granted  and  executed 
witliin  twelve  hoars  after  the  defendant  is  broaglit  before 
the  juslice;  or,  where  no  summnns  is  issued,  at  the  time 
when  the  paitieH  voluntarily  appear  to  join  isBue,  the  plead* 
in.ga  of  tlie  parties  mn.st  be  maile  and  iitKae  mn.'^t  be  joined. 
Whore  both  parties  appenr  upon  the  rftiim  of  the  Bammoiu 
an  issLie  must  be  joined  before  an  adjournment  ia  had,  ei- 
c<ipt  when  the  defendant  refnees  or  neglects  to  plead. 
Where  an  issue  of  factor  an  issue  n£  law  i*  joined  in  i> 
juBtioe's  court,  or  before  a  justice  of  the  peace  in  the  city  of 
Brooklyn,  or  ia  any  of  the  towns  in  the  couuty  of  Kinijn,  in 
■which  the  judgment  domnnded  by  either  party  in  hia  plead- 
ings exceeds  theBumof  ouehundred dollars;  or,  when  in  an 
action  to  recover  a  chattel  or  chattels,  the  value  of  which  as 
fixed  by  either  party  in  Ms  pleadiDgs  oraffiiavita  cxceefla 
one  hnndreil  dollars,  the  defendant  may,  after  issne  joined 
and  b^'fora  an  ncijournmcnt  is  granted  npon  his  application, 
apply  to  the  justice  before  whom  the  action  is  bronght 
for  an  order  removing  the  action  into  the  countj 
court   of   the   connty   of   Kings.     Such    an   order  most 
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granted  npon  the  defendant  filing  with  the  justice  an 
'^ertiiUing  in  a  Bum  fixed  by  the  jnstice,  not  exceeding 
M.ce\  Ihe  amount  of  tlie  daiuages  claimed  or  twice  the  valae 
"tthe  clijiitel  or  of  alt  the  chattels  claioied,  an  stated  in  the 
ladings  or  nffidavitii,  with  one  or  mare  BuretieB,  approved 

the  jufftice,  to  the  effect  that  the  defendant  will  pny  to 
^  plaintiff  the  ftmonntof  any  judRmtnt,  iachidiug  cohIb, 
fc-t  muy  be  refovered  against  liini  in  the  couuly  court  in 
a  action  HO  reinove<l.  Frt^ni  the  time  of  the  t;nmtit>g  of 
a  order  the  county  conrt  of  Kings  county  has  cognizonco 
"^ho  actiou,  and  the  same  shall  be  tried  and  determined  by 
-  «i  county  court  as  if  originally  brongbt  tbertin.    The  jus- 

3  niUHt  forthwith  deliyer  to  the  clerk  of  th«  county  court 

processes  pleadings  and  olher  papers  in  the  action  which 
^»flt  be  filed,  entered  or  recorded,  vm  the  case  reipiires,  in 

latter  office.  Costs  in  an  action  eo  romovfd  sball  be  the 
caae  as  in  an  original  action  commenced  in  said  oounty 
tart. 


§  2935-     The  pleading  in  a  justice's  court  are: 

The  plaintiff's  complaint. 

I     The  defendant's  answer. 

|.     The  defendant's  deinurr«r  to  the  complaint,  or  to  one 
more  distinct  causes  of  action,  separately  Btateid  therein. 

Tho  plaintiff's  demurrer  to  one  or  mortt  counterclaims 
ted  in  the  annwer. 

S936>  The  complaint  must  Btate,  in  a  plain  and  direct 
iner,  the  facts  constituting  the  cause  of  action. 

2937-  The  plaintiff  may  unite,  in  the Biiiuoeomplnint, 
'O  or  moro  oanfies  of  action,  where  thoy  all  arise  out  of 


11347, 
■oLAot 


t  1M7.  Con- 
■oL  Act. 
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1.  The  aamc  transaction,  ur  tnmsactions  conuecled  w 
the  same  subject  of  acliou  ;  or 

2.  Contract,  exprcow  or  implied  ;  or 
8,  Personal  injuries,  and  injuries  to  property,  oreitha 
But  it  must  nppear,  upon  the  face  of  the  complaint,  tl 

all  the  cauHCH  of  action  .so  unitw]  belong  to  one  of  the  fo 
going  subdivisions  of  tliis  sectiuu  ;  that  they  ure  consi.st 
witli  cacli  other  ;  that  tbcy  require  the  Siiirie  fudirnii-nt ;  in 
except  as  otherwise  prescritx-d  by  law.  that  thfv  affect 
the  parties.  Where  a  cause  of  action,  for  whicli  ii  defei 
ant  might  be  arrested,  is  united  with  a  cause  of  action, 
which  lie  cannot  he  arrested,  un  executioa  against  the  p 
son  of  the  defendant  cannot  Ixi  is.sued  upon  the  judgmei 

§  S936.  The  answer  m.ay  contain  a  g-eneral  d'^uLti 
each  alk^gation  of  the  complaint,  or  a  specitic  denial  of  < 
or  more  of  the  material  allegutious  tUureof.  It  uiav  a 
set  forth,  in  a  plain  uitd  clirect  manner,  new  mutter,  ci 
stitutLng  one  or  more  defences  or  counterclaims. 
S 1317,  Cod-  §2938,  la  a  case  specifled  ia  subdivision  third 
fourth  of  section  two  thousand  nine  hundred  and  ihir 
five  of  this  act,  a  fmrty  may  demur  to  the  i>k'udiiig 
the  ndver.se  party,  or.  if  it  ia  a  complaint,  to  one  or  mi 
distinct  and  separate  causes  of  action,  wiiere  it  in  not  s 
flciently  explieit  to  he  understood  ;  or  where  it  does  r 
etate  facta  sulllcieut  to  cousiilulc  a  cuu.se  of  action, 
counterclaim,  as  the  case  may  be.  If  the  court  decTus  t 
demurrer  well  founded,  it  must  permit  the  pleading  to 
amended  ;  and  if  the  parly  fails  so  lo  amend,  the  deiccti 
pleading,  or  part  of  a  pleading,  denmrre<l  to.  mu.sf  bed 
regarded.  If  the  court  deems  the  demurrer  not  w 
founded,  it  must  permit  the  party  making  it  to  plead  ovi 
at  his  election. 

§  8040.  A  pleading,  except  as  otherwise  prescribed 
section  two  thousand  nine  hundred  and  ^fty-one  of  tl 
act,  may  be  oral  or  written.  If  it  is  oral,  the  sulistau 
thereof  must  be  entered  by  the  ju.stice  in  his  dcH.-ket  bool 
if  it  is  written,  it  mu.st  be  filed  by  liim,  and  a  reference 
it  made  in  his  docket-book,  A  pleading  is  not  required 
be  in  any  particular  form  ;  hut  it  must  be  so  expre.ssed, 
to  eusble  a  person  of  common  understanding  to  know 
is  intended. 

§  2941,  For  tJie  purpose  of  setting  forth  a  cau 
action,  defence,  or  counterclaim,  fotirded  upon  anaccora 
or  upon  an  in.strument  for  the  payment  of  money  only, 
is  suftlcient  for  the  parly  to  deliver  the  instrument,  ot 
copy  of  the  account  lo  the  court,  and  to  state  that  then' 
due  to  him  thereupon,  from  the  adver.se  party,  a  i 
sum,  which  he  claims  to  recover  or  to  set  off. 


118*7,  Con- 
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§  2942.  The  court  may,  upon  the  request    of 
party,  made  when  issue  is  joined,  reyuirc  the  adverse  par 
to  exMbit  lii&  account  or  demand,  or  to  state  the  i 
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lereof,  as  far  as  it  is  in  liis  power  so  to  do,  at  Uiat  or  an- 
_ther.'<p«:ifled  time  ;  and  in  case  of  his  default,  it  may  pro- 
^luik'  him  from  givinif  evidence  of  suck  paita  thereof,  M 
ive  not  Lwen  so  extubited  or  stated, 
t?  2943.  A  variance,  between  an  allegation  in  a  plt'sditig   S  tsW,  Cnn 
id  I  lie  proof,  must  he  disregarded  aa  iiiunatenal,  unless   »"  !•  Act. 
je  court  i.s  saiislied  tliat  the  adverse  party  haa  been  misled  M 

lereby,  to  his  prejudice.  H 

g  8944.  The  court    must,    upon    application,  allow   a    J  iSi",  Con. 
Mending  to  be  iiincndcd,  at  iiiiy  time  iK'fnre  llie  trial,  or   l^u'\;5'^'|^ 
luring  tije  trial,  or  upon  appeal,  if  siihstautial  jiistfcf^  will    [ji^  /^ 
e  promoted  thereby.     Wlu-re  a  p^rty  unu'iidR  hi.s  pU-nd-    i!i  N.  y.' 
ig  after  joinder  of  in-suc,  or  pleads  over  upon  the  deei-ijion      '"■'"  'fy.- 
^f  a  demurrer,  and  il  i.n  madi'  lo  appeiir  to  llie  Natisfaetion 
the  court,  by  outh,  lli:il,  an  adjoTimmcDt  is  necesbary 
the  adverse  party,  in  consequence  of  the  amendment  or 
leading   over,  an  'adjoHrnmetjt    luUHt  1>b   granted.     The 
:)urt  may  also,  in  iis  diacreiioa,  require,  as  a  condition  of 
Uowing  an  amendiuent,  the   payment  of  costs  to  the  ad- 
erse  parly. 

§  ?945.  Sections  five  hundred  and  one  and  five  hundred 

nd  two  of  this  act  ajjply  to  a  counlerclnim  in  an  action 

brought  in  a  justice's  court ;  except  that  Huch  a  coiiDt<^r- 

laiu)  casnut  be  interpoHcd,  unle.ss  it  is  of  such  a  nature, 

lat  a  justice's  court  has  jurisdiction  of  a  cauae  of  Action 

lotmded  thereon. 

^  2946.  Sectioas  live  hundre<l  and  five  and  Ave  hiin* 
Ircnl  and  si.Tof  ihwact  apply  to  a  counterclaim  in  an  action 
"gainst  a  person  aued  in  a   rcprc-sentaiive  capiKrily,  or  in 

ivor  of  aa  executor  or  adI^ini^lruIo^,  except  that  the  de- 
jtendanl  cannot  take  jiiflj^cnt  a^raioHt  the  plaintifT  upon  a 

aunlerclaim,  for  a  sum  excecfling  two  hundred  dollarH, 

§  8947.  Wl""-"  "■■• ''■■'■'■"'•'■■"'    i"  ■••'  '■'<•' 


..I    w.  -.t.  ,.,1,,.,,  I,,  r'-cover 

.  inter- 

I  in  bis 

II  liKe  CMiiMf,  Mrliich  might 

ih<?  Irirtl  of  il»p  H'-ti'>D.  he, 

■      r  from 

liogtto 


ages  upon  ' 

I  a  counter'  : 
ivor  to  recoser  'iin 
ive  hef-n  nlloued  i-. 
id  every  i*r-oii  '. 
im,  are  furcvcr  th< : 
ction  to  recover  th* 

2948.  Btit  ilw-  ;  :  In  tit  hu  m»- 

iioa  doe?  D0(  exteiuJ  in  •  uu'-r  r>t  tu*:  iini'jw'mtc  caMs  ; 
U  Wbrrc  the  anioiint  iA  the  csouatcrcWtr.  m  tiwo  hiuKind 
ilan  more  (ban  Ute   JudfBMeot  «i4ikti  Utt  pUntifr  f» 
>rera. 

2.  Wheie  tlw  c<mal«rekiiiai  cmiwMm  erf  »  Jmlgmrest.  nn- 
htlme  tiM  tiommmttfmmu  ut  tim  m-.tiun,  in  wbkb  it 

r(  h&re  fMcn  faikitpimmi. 
When  tlH  OMHrttMidMn  tfm^**  of  •  cMni  for  ■•• 
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which  another  action  was  pending,  at  the  time  vben  i 
Motion  was  commenced. 

5.  Where   judgment  is   taken    against    the  dete 
without  jiersonal  service  of  the  gumcuoas  upon 
appearance  Jiy  him. 

43  S949.  Wliere  a   counterclaim  is    establistied, 
equals  the  jjlaiiitiflf's  rtemiind,   the  judgment  must 
favor  of  ilu!  ilcrt'odiint.     Where  it  is  ji-jsa  than  tlie  plaimi! 
demand,  the  plaiutiff  must  have  judgnuait  for  the 
only.     Where  it   exceeds  the  plaintiff's   demand,  ihe( 
fetiJsint  mu.'il  have  judgment  for  the  excess,  or  bo  mu 
thereof  as  is  due   from  the  plainliil.  unless  it  is  moreil 
the  sum  iif  two  Inmdred   dollars.     If  it  is  more  thun  i 
hundred  rtdllars,  or  if  no  part  of  it  is  due  from  the  plainlj 
the  justice  must,  at  the   election  of  the  defendant,  citbrf 

1.  Set  off  so  much  of  the  counterclaim  as  is  suff"  ' 
satify  the  plaiiititl's  demami.  and  render  jiitig^ment| 
defendant  for  his  costs  ;  in  wluch  case,  the  defentf 
maintain  uii  lU'tion  for  (he  residue  ;  or, 

2.  Render  a  judgment  of  discontinuance  with.  C08t8;ilJ 
which  case,  the  defendant  may  thereafter  nmintain  an  I 
tion  for  (he  whole. 

Where  part  of  the  e.KCC.is  is  not  due  from  the  pUinlJ 
the  judgment  does  not  prejudice  the  dtfcndant's  rig^' 
recover,  from  imother  pcraou,  so  much  thereof,  as  the ; 
mcnt  docs  not  cancel. 

§  2860.  Where,  upon  the  trial  of  an  action, 
total  of  the  accounts  of  both  parties,  proved  to  the  .sati 
tion  of  the  justice,  exceeds  four  hundred    dollars, 
ment  of  di^coutituiance  must  be  rendered  against  the] 
tiff,  with  costs. 

§  &9&1.  The  defendant  may,  either  with   or  will 
other  matter  of  defence,  set   forth  in  his  answer 
showing  that  the  title  to  re^l  property  will  come  in  qid 
tion.     Such  »u  niiswer  must, be  in  writin-j;  ;  and  it  musti 
signed  by  the  defendant,  or  Ids  atloruey  or  agent, 
delivered  to  the  justice.     The  justi(*e  ma<»t.    thercup 
countersign  the  answer,  and  deliver  it  to  the  plaintiff. 

§  &96S.  In  the  case  specified  in  the  last  sr-cUon, 
defendant  must  also  dehver  to  the  jusiice,  with  the  an 
a  wrilleii  undertnking,  excfutcd  by  one  or  more  sureti 
approved  hy  ilie  justice  ;  to  the  effect  that,  if  the  plaind 
within  I  wcuty  days  tliereuftcr,  deposits  with  the 
summons  and  complaint  in  a  new  action,  for  the 
cause,  to  be  brought  in  the  proper  court,  as  prescrib 
the  next  seclion,  the  defend;iiji.  will,  within  twenty 
after  the  deposit,  give  a  wriiten  admission  of  the  ser 
thereof.  Where  the  defendant  was  arretted  in  the : 
before  the  iu.stice.  tlic  imdcHukint;  must  further  prov 
that  bo  will,  at  all  limes,  render  himself  amenable  to 
mandate,  which  may  bo  issued  to  enforce  a  liniil  judgmrf 
in  the  acUan  so  to  be  btoM^VA,    If  the  defendant  failsl 
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justio 


295a-2958     IN  JUSTICES'  COURTS.  S75 

Dmply  with  the  undertnkid^,  tht?  sureties  are  liable  there- 
pou/to  an  amount  uot  escewiing  two  hundrwl  dollars. 
§2853.  The  court   in  which  a  uew  action   is  to  be   ii35i,Coi». 
ought  as  pre>5cribe(l  in  the  hist   section,  is   the  supreme   *"'•  •*'^'' 
ourt,  or  the  enunty  court  of  the;  ju.stiw!'8  cmiDty.  at  the 
jainlill'g  ek-otioii ;    excejit  tliat,  where  the  justice  is  a 
islice  of  the  peace  of  the  city  of  Buffalo,  it  is  the  superior 
Diu't  of  BuHalo, 
§  S954.  Upon  the  delivery  of  the   undertaking  to  the 
slice,  the  action  before  him  is  disiconlinued,  and  (>ach 
LTty  nul^^t  pay  his  own  costs.    The  costs  so  paid  liy  either 
irty  mu-st  be  allowed  to  hlin,  if   he  recovers  costs  in  the 
!W  action,  to  be   brought  as  prescribed  in   the  last  two 
ctions.     If  the  phuntill  fails  to  deposit  with  the  justice  a 
imtnoDH  and  complaint  in  the  new  action,    before  the 
cpiration  of  twenty  days  after  the  delivery  of  llie  under- 
iking,  tin-  defendant  may  maintain  an  autiou  against  the 
laintiir  to  recover  his  cosiu  before  tb(^  justice. 

§  8966.  If  the    uudertaking  ifl  not  delivered  to  the  jiass,  Con- 
istice,  he  ban  juri.sdictiim  of  the  action,  nnd  must  proceed   »"'•  *='• 
erein  ;  and    (be  (kfendant  is  precluded,  in  his  defence, 
rora  drawing  the  title  in  quc-slion. 

§  8956.  If,   however,  it  appears,  upon  the  trial,  from   %  lurn,  Cou- 
.e  plaiuliil's  own  showing,  that  the  titln  to  real  property  is   sol.  Act. 
,  question,  and  the  litlc  is  disputed  by  (he  defendant,  dje 
istice  tnust  disinisfs  (he  coniplaLnt.  with  costs,  and  render 
idgment  against  (he  plaintiff  acc:>rdingly, 

§8967,  In  the   new  aclion,    to  be  brought  jifler  an    4  isss,  Ccm- 

slion  before  a  justice  is  di.scoutinued,  by  the  delivery  of   *°'„Af''. . 

I  answer  and  an  undertaking,  as  prescribed  in  the  lusl  six    " 

ctions  of  this  act,  the  plaintiflf  must  complain  for  the 

,me  cau>;e  of  action  only,  upon  which  lie  relied  before  the 

lalice  ;  iind  tlie  defendant's  answer  nni.st  set  up  the  same 

jfenec  only,  which  he  nuide  before  the  justice.     If  the 

sttouiatu  recover  a   chattel,  which  was  replevied  in  the 

istice'a  court,   each   undertaking,  given  in  the  justice's 

)urt,  coDtiuues  to  be  valid  in,  and  is  applicable  tti,  the 

;w  aclion. 

^  8968.  Where,  in  an  action  before  a  justice,  the  plain-   { JSM, 
I  has  two  or  more  causes  of  action,  and  the  defence,  that  «ol-  Act. 
le  title  to  real  proi>erty  will  come  in  question,  is  interposed 
to  one  or  more,  but  not  as  to  ail  of  them  ;  the  defenilsnt 
.y  deliver  an  answer  Olid  iindeilakiag  as   prescrilK-d   in 
tiona  two  tbou«iud  nine  hundred  and  fifty-oue  and  two 
lousand  nine  hundred  and  Jifty-two  of  Uiis  act,  with  rc- 
>ect  to  the  cause  or  causes  of  action  oidy,  in  which  title 
^^"U  so  come  in  question.     Wlit-reuijon  the  justice  must 
icontiuue  the  action  as  to  those  causes  of  nction  only;  the 
aintiff  miiy  roinnience  a  new  action  (lierefor  in  the  proper 
lurt  ;  and  the  original  nction  must  proceed  a.s  to  the  other 
lusea. 
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ADJOURNMENTS 


M  Udh,  370. 


TITLE  IV. 
Proceed inffi>  betieefji  the  joinder  oftMue  and  t 

Akticle    1.  Atljoiimmentii. 

X.  CiimpclHog  the  Utendiince  of  a  witness. 
3.  commiaaiou  to  take  tratimony. 


40  Ban,  307. 


ARTICLE  FIRST. 

A  IWOt-RNMKNTS. 


aoei. 


i  2905,  SobgpqnesP 

men  to. 
2960,  Justice  mtf  ' 

ditlone    up 

ment. 
2667.  Adjoummenfc  I 

rant 

witncps  tti  is! 
8046.  Adjournment 

coed  ninetj  ( 


I 


Adjtuimment  by  jactlce. 
Ailjotirumeut  on  jtiipUca- 

tlon  or  plaintiff. 
Adjournment  on  applica- 
tion or  defendant. 
SHSS.  Id.;    uuileriaktii;    thure- 

upon . 
S983.  rnrtcrtiiliiBg  to     prornre 
dleehjirtjo  uf  deft'iidiiat 
frnni  cnptody. 
2064.  Wlien     defendant   to   bo 
diachnrgt'd. 

g  8069.  At  tlie  titiie  i>f  the  rplurn  of  a  sum; 
the  Joinder  of  issmc  without  pnicess,  but  at  no  ol 
the  justice  mBj.  in  hi."*  discretion  and  upon  his  o' 
artjoiirn  the  trt.i]  o[  the  nttiim  not  more  than  ei, 
utilesH  (he  dcffndaiit  Ims  licvn  nrreated  ;  in  whic' 
sudi  iidjoiininii'ut  simll  be  made 

§  8960.  Al  tlic  time  of  I  he  rciiim  of  a  sumnn 
the  joinder  of  isMie  williout  process,  the  jiisti 
upon  the  aiipHcation  of  the  plaintiff,  adjourn  thi 
the  action,  ncit  more  tlian  ei'iht  fhiyn,  to  a  time  fi 
justice.  But  such  an  adjoumtiH'Ut  shall  not  b 
xjnles.s  the  plulntiir  or  Itis  attorney,  if  required 
feiiduiit,  niuiics  oath  tliat  ilie  pliiiatiff  cannot,  f( 
aome  muleiinl  testiraouy  or  wituess,  specified  by  hi 
pructftil  to  trial. 

§  S961.  At  the  time  of  tlie  joinder  of  ipsue,  i: 
must,  upon  tbie  applieiition  of  the  defendant,  ad. 
trial  of  tlie  action^  upon  his  complying  with  the 
rt'tiuiremi'iits  : 

1.  Ttie  defendant  or  his  attorney  mnst,  if  requli 
plfiinlill,  or  by  the  ju.stice.  make  oiiHi  that  he 
lieves  that  llie  defeudmit  hiis  n  good  defence  to  t 
and  liiat  he  cannnt  Siifelv  proceetl  to  trial,  for  waui 
mfilerial  tesliniony  or  iv'Jtaoss,  Bpeoified  by  him. 

2.  If  re<piir<'d  by  tlie  plaintiff,  and  the  defeni 
not  heen  nrresiud  in  the  tietion,  nn  nnderUiixing 
given  to  the  pininlill  in  behalf  of  the  defendaii 
scribed  in  (he  iie.xl  section.  But  such  an  uuderta 
ut)t  be  given,  where  the  action  i.s  to  recover  a  ch< 

Such   an  adjournment  must  lie  for  such  a 
time,  fixed  by  the  jtistiee,  as  will  enable  the  def( 
procure  the  te^tiullln_v■  or  witnes-s, 

^  8962.  The  iinderl;tking  (Jewrihwl  in  tbe 
iniiHt  be  executed  bj  one  m  uvote  Burcties,  apprort 
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u«tice  ;  and  must  1x5  lo  tho  effect  that,  if  the  plaintiff  re 
overs  judgraeut  in  tiw  action  ;  and  if,  before  tlii'  expira- 
ion  of  U'li  rliiys  nflcr  tlie  plaintiff  becomes  entitled  to  an 
xccurion  upon  tlu-  judpnent,  the  defendjiut  removes, 
ecretos,  assigae,  <ir  in  any  vruy  disposes  of  any  jiart  of  Ids 
iropprty,  liiible  lo  levy  and  sule  by  virtue,  of  an  exiTUtinD, 
xceja  for  the  uecesHury  support  of  bituself  and  hit*  family, 
Uii  if  nn  execution  upon  tile  jiidgiiiejit  is  returned  wholly 
r  partly  un?':ilistied  ;  the  sureties  will,  upon  demand,  pay 
3  the  plaintiff  the  Huni  due  upon  the  jtidgmeat, 

§  2968.  Where  the  defendant  has  b.tn  arrested,  the 
iai  must  he  adjourned  upon  iiisiipplieiilion,  upon  Ihesame 
arms,  and  in  the  same  inuiiner,  as  where  he  liiis  not  been 
rrested  ;  except  that  the  iinderlaking  prescribed  in  (he  last 
jction  need  not  he  given.     A  defentlanl.  who  procure.'*  bucIi 
D  Rdjoummeut,  must  eoutinue,  during  the  lime  of  adjourn- 
icnt,  in  the  eustedy  of  Ihe  constable:  unless  he  gives  an 
ndertaking  to  the  plaiuliff,  with  one  or  more  sureties,  ap 
roved  by  Ihe  jusitee,  lo  Ihe  effect  ihnt,  if  the  plaintiff  re- 
avers judgment  in  tlie  action  ;  and  if  an  exct  uiion  is  issued 
reupon  !ii>;ainst  the  p<'r.«on  of  the  defend;int,  within  ten 
_^  8  after  the  pliiiiitiff  i.'^  entitled  to  the  same  ;  and  if  a  re- 
fn  is  made  tlieietn,  nu  or  after  the  return  day  thereof, 
liat  the  defenihmt  eaniiol  be  fuuuil  ;  the  sureties  will  pav 
>  the  plaintiff  the  amount  due  upon  the  jtidgment.    If  such 
undertaking  is  given,  the  defendant  must  be  dischargeii 
im  ciiHtody. 

g  8964.  If  the  trial  of  an  action,  in  -whieh  the  defend^ 
%  has  been  arrested,  is  adjounied  wiili  the  consent  of  ladh 
Tties,  or  upon  the  ajiplieutioii  of  Ihe  pluiutiif,  the  defend- 
it  must  be  Lll-tehjirged  from  custodj. 
6  296B,  The  jiisti<:e  must,  upon  the  applieation  of  the 
fendant,  grant  a  second  or  subsequent  adjournment  of 
e  trial  of  the  action,  upon  the  defendant's  giving eeetirjty, 
required,  as  prescribed  in  the  forejioing  piovision.'i  nf  this 
ticle,  where  he  applies  for  a  first  adjouruiuent ;  and  upon 
proving,  by  ins  own  oatli  orollierwise,  lo  the  Hati.sfaeiioii 
the  justice,  that  be  catmot  .siifely  proceed  lo  trial  for 
Int  of  Rome  ninterial  testimony  or  witness;  and  that  he 
B  ufwd  due  ililigenee  to  obtain  the  tcHtimoiiy  or  witness. 
it  if  the  dcfendacd.  iia.s  giveu  an  undertaking  upon  a  for- 
>r  adjonriimint.  a  new  undertaking  need  not  t>e  given, 
less  it  is  retpiired  by  the  justice,  or  by  Ihe  siuetiesin  the 
inner  undei taking. 

§  2966.  Upon  granling  the  defendant's  application  for  6  Ciy. 
adjournment,  where  the  trud  has  been  once  adjourned,  88- 
•where  the  ])laintilT  is  a  nonresident  of  the  eoimty.  the 
rtice  inriy.  i"  liis  discretion,  upon  the  plaintiff's  applfca- 
>n,  direct  Ihnt  any  witness  on  the  part  of  the  plaintiff, 
bo  is  in  littendance.  be  then  examined  under  oath  before 
justice.  Thereupon  the  teatimouy  of  the  ■witness  must 
[  reduced  to  writing,  cerlifled  by  tbb  justice,  aad  tfctjoAfttiA. 


Pio. 
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by  him  ;  to  be  rt-ad  upon  the  trial,  ^vith  the  same  effa 
and  subject  to  the  sume  object'ions,  as  if  it  waa  thengivi 
oral'j  by  the  witness. 

g  2067.  Where,  upon  a  trial,  a  warrant  of  attachma^ 
la  issued  to  coniptl  Ihe  nttendance  of  a  witness,  who  I 
failed  to  appear  iu  obudience  toa  8ubpa»na,  the  justice  mi 
in  his  distTflion,  adjourn  the  trial,  for  such  a  lime  u  I 
deems  neci'SHnry  for  tlie  return  of  the  warrant,  not  exceed- 1 
ing  five  diiys. 

I;;  2968.  T]i(!  trial  of  nn  action  shall  not  be  adjoumnll 
a  time  beyond  ninety  da^'s  from  the  joinder  of  issue,  wllj 
out  the  c'onscoi  of  both  parties,  except  in  one  of  the  full" 
ing  cuaes  : 

1.  Where  a  venire  haa  been  duly  issued,  but  a  jurj  I 
not  bein  procured,  so  that  it  is  necessary  to  issue  a'u*l 
vctiire,  nr  (o  !<urniiion  one  or  more  talesmen,  the  trial  fflifl 
he  iicijourned,  iint  more  than  two  days  beyond  tlic  nJJirtJ 
daj's,  in  order  to  oniible  (lie  jury  to  be  procured. 

2.  Where  a  jury  lias  not  been  (d)le  to  agree  upon  SfW"! 
diet  and  is  discharged,  the  trial  may  be  adjourned  a  suit 
cicnt  time  beyond  the  ninety  days,  to  enable  a  new  jam 
be  procured,  as  prescribed  in  title  fifth  of  this  chapter. 

3.  Wliere  a  warrairt  of  attiieiunent  has  been  issued  toiO 
pel  the  uttcodancfi  of  a.  vvituejis,  as  prescribesd  in  tLel 
section,  or  a  warrant  has  been  issued  to  comniit  a  reciis 
witness,  as  pre-scribed  In  title  tifth  of  this  chapter,  ao  I 
journment  made  thereupon,  as  prescribed  by  law,  is  i 
deemed  a,  part  of  the  ninety  days, 

ABTICLE  SECOND. 

COMPELX.IKO  THE   ATTENDANCE    OF   A   WiTNEaS. 


{  8909.  Wlipn  jnfrtcfl  may  ieaae 

Fubpa'Ud. 
8970.  Snhpifiitt  ;  how  served. 
2S71.  Wnrmnt    of     nttai'hincnt 

a^alnBl  licfaulling  wil- 

Tiess. 
2072.  Id.  ;  how  esccntea  ;  fees 

llieriMipon. 
8973.  Id.  ;   when  wltneM  Is  in 

Adjoiaingcouiitr. 


I  SOT4.  Fine  for   rcfusinE  to  t- 
tend,  or  to  te^tifT. 

2975.  Id.  ;  how  lm(>r>ecd. 

SIC'I.  Miniitc  of  conviction. 

2977.  Execution  thereupon. 

9978.  Money  collected  ;  howlf 
plied. 

anru.  DefuuJtini;  wltn«w  1i 
for  damages. 


§  S96d.  A  justice  of  the  pence  may  issue  a  subp<Ena 
compel  a  witness  to  attend,  in  the  rounty  where  the  ji 
resiiles,  or  in  un  adjoining  county,  but  not   otljerwis 
the  purpose  of  lostifyttig  upon  the  trial  of  an  action, 
ing  before  himself,  or  before  another  justice.    Tlie  subjx 
may  require  the  witness,  except  as  otherwise  expre&sly  | 
Bcribert  by  law.  to  bring  with  hini  any  l)ook  or  paper,  "i 
ing  to  the  merits  of  liie  action.    But  a  justice  shall  not  i 
a  subptisaii  to   compel   the  ntteudance  of  a  witness 
another  justice.  uuk's.s  the  per!<fni  npiilying  therefor  p 
by  his  ciwn  oath,  or  the  oath  of  another  person,  that  i 
tion  is  actuaWy  pe\n\mg  \»teti  tlic  other  justice. 
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2970.  A  hiubpfEnii  may  be  served  by  «  poufllable,  or  by 
1  y  otber  person.  It  must,  bu  sen'i;d  by  reiulvng  i  I,  or  stating 
*tt8*tontetn.'!,  to  the  witness,  and  l)y  paying  or  tendering  to 
him  his  lawful  fie  for  one  day's  afteiiiJance  as  »  wilness. 
'^here  it  is  sittciI  by  r  coustuble,  bis  return  thereto,  stating 
te  manner  of  strvk'e  imd  tlie  sum  paid,  in  presumptive 
idtnee  uf  the  fiicts  therein  stated. 

§  S971.  Where  it  is  made  lo  Jippear^  to  the  satisfaction 

the  jiisltce.  by  ailiduvitor  other  proof,  Ihntaperson,  duly 
bprenaofl  to  uiteiid  Iwfori!  him  in  au  action,  hiw  refused 

neglected  to  attend  as  a  witness  in  obodieiice  to  the  sub- 
Enn  ;  and  no  just  CiUise  for  tlie  neelect  or  refusiU  is  shown 

exist;  and  the  party,  in  whose  Iwhalf  the  wilness  was 
ibpcenaed.  or  his  stiorncy,  niukea  oath  thiit  the  testimony 
'  tiie  witness  is  material  ;'the  justice  must  issue  a  warrant 
'  attachment,  directed  generally  to  any  con-ntable  of  the 
lunty.  for  the  purpose  of  compelling  the  attendance  of 
c  witness. 
§  2972.  Such  a  warrant  of  attachment  must  be  executed 

the  same  manner  as  an  order  of  arrest.  The  feo8  of  the 
stice  and  conatable  forissuiogand  serving  it,  must  be  paid 
'  the  person  agnixist  whom  il  is  issued,  unless  he  shown  a 
a-^Quablc  excuse,  to  the  satisfaction  of  the  justice,  for  his 

ission  to  attend  ;  in  which  case,  the  party  procuring  the 
arrant  must  pay  them,  and,  if  lie  recovers  costs,  the  amouot 
lereof  muist  be  allowed  to  him  as  part  of  his  coats. 

§  S973.  WJiere  the  delinfjuent  witness  ia  within  an  ad- 
lintng  county,  the  eon-stable,  to  whom  (he  warrant  of  at- 

ihment  i*  du-ected,  may  arrest  the  witness  in  that  county, 
ad  bring  him  Ijcforc  the  iustit'ti.  The  constable,  while  he 
I  within  the  adjoining  county  for  that  purpose,  has  all  the 
owers  of  a  constable  of  that  county,  with  respect  to  the 
'arrant  so  i.ssued  to  him. 

§  S974.  A  person,  duly  subpienaed  aa  a  witness,  who, 
without  a  reasonable  excuse,  proved  by  his  oath  or  the 
»th  of  another  person,  fails  to  attend  ;  or,  attending,  re- 
uses to  testify  ;  must  be  fined,  hy  the  justice  before  whom 
le  action  in  pt.'nding,  for  each  non-attendance  or  refusal, 
jch  a  sum,  not  Icjts  than  one  dnllaT  nor  more  than  ten  dol- 
irs,  as  the  justice  think,s  it  reasonable  to  impose  upon  him, 
i  a  fine  therefor. 

§  2976.  The  fine  mny  lie  sunmiarily  imposed  by  the 
]«tice,  upon  the  application  of  the  party  in  whose  behalf 
ho  ■witness  was  subprenaed,  at  any  time  during  the  trial, 
?hen  the  defaulting  witness  is  present,  and  has  an  oppor- 
uaity  to  be  heard.  If  it  ia  not  imposed  during  the  trial, 
be  iiisttce,  at  any  time  w-ithin  five  days  after  judgment  is 

adered,  must,  upm  the  application  of  the  party,  issue  a 
rarrant,  directed  generally  to  any  constahlo  of  tlie  county, 
sommaudiuir  him  to  arrest  the  defaulting  witness,  and  t<i 
Ming  Iiim  before  the  justice,  nt  a  time  and  place  thereto. 


^1388.  Con- 
fol.  Art. 
40  Hud,  an. 


880       COMMISSION  TO  TAKE  TESTIMONY 

specified,  the  time  to  be  not  more  than  twelvt' diiynill 
issuiog  the  warrant,  to  show  cause  why  a  fine  slioiil<i 
be  imposed  upon  him. 

§  2976.  The  justice  imposing  the  fine  mtist  entering 
docket-book  a  minulo  of  the  convintion,  of  the  cause (lii^ 
of,  of  the  nraoiint  of  the  line,  and  of  the  <(>sts.  The niiii 
is  deemed  a  judgment  against  the  dcliufincnt.  iu  fn' 
the  officer  to  whom  tines  are  directed  to  be  paid,  by  Mfl 
two  ihouaand  eight  hundred  and  seventy- five  of  this 

§  S977.  If  the  whole  amount  of  the  fine  and  eii 
not  forthwith  paid  to  the  justice,  he  mast  issue  an  eii 
tion,  directed  generally  to  any  constable  of  the  roii 
commanding  the  constrible  to  collect  the  sum  renwini 
unpaid,  of  tlie  good.s  and  chattels  of  the  delinquent,  wif 
the  county,  ana,  for  want  thereof,  to  take  him,  and  coi 
him  to  the  jail  of  the  county  there  to  remain  until  he 
that  sum,  not  exceeding  thirty  days.     Ujion  the  delin(; 
being  comuiiiu.'d  to  juif,  the  keeper  tlit-reof  must  keep 
in  close  custo<iy  therein,  imtll  he  is  outitlod  to  a  disef 
as  specifled  in  the  execution 

§  8978.  The  money  collected  by  virtue  of  the  e»e» 
tion  mtwt  be  forthwith  puid  by  the  coastablc  to  the  justlct 
The  justice  must,  within  ten  days  after  he  receives  a  fix 
or  any  part  thereof,  from  the  constable  or  the  <lelinqii«< 
pay  the  money  to  the  offlcer,  to  whom  the  fines  are  dirertM 
to  he  paid,  hy  section  two  thousand  fight  hundred  ««' 
seventy-five  of  this  act,  for  the  u-se  of  the  poor. 

^  S979.  A  person,  suhpcDnnid  ns  prescrilied  in  fth 
article,  who  neglt-cts  or  refuses  to  obey  the  subpoena,  or  •» 
testify,  is  also  finble  to  the  party,  in  whoso  I>eh:ilf  he  iv* 
subpujnaed,  for  all  damages  which  the  party  sustains  I? 
reasoQ  of  his  neglect  or  refusal. 

ARTICLE  THIRD. 
Commission  to  take  Testimont. 

{  aasa  Cammleeion  to   ezamins 

wiinwa  upon  toteirog*- 

torien. 
£aet.  Id.:  orally. 
Wfi.  WbcD  and  tion  granted. 
Si9C<3.  Adjoiimmeut. 
8964.  ExecaUoD  SDd  rettim  of 

§  2980.  Where  the  defendant  has  neglected  to  n—'-' 
upon  (lie  return  of  a  summon.'*,  or  has  failed  to  an- 
complaint,  or  where  au  issni^  of  fact  has  been  joini  ■ 
action;  and  it  appears,  by  afHdavit.  upon  the  api 
of  either  pnrty,  that  ti    wifne,«s.  not  within   the    -  > 
where  the  uciioii  is  pending,  or  au  adjoining  couut>, « 
material  iu  the  proseciitiou  or  defence  of  the  actioo,  iV 
justice  may  award  ii  comrais.'^ion  to  one  or  more  comp«Uiil 
persons,  authorizing  them,  or  either  of  them,  to  exam' 
the  witness  under  o-j.t.h,\i\wn  interrogatories  to  be 


Mi 

Wit 


commission. 
S  3985.  Receipt  thereof 
tice. 
8836.  WUon       dcposlllou 

dence. 
2987.  Powera  of  commluunat 


by  |» 
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the  justice,  or  by  tlie  written  agro<?nit'iit  of  tlie  parties, 
bd  indforseil  upon  or  annexed  to  tbe  coniaiisHion  ;  to  take 
nd  ocrtify  the  di'poisition  of  the  witness  ;  and  to  return 
1  same  by  uiail,  addressetl  to  the  juatice. 
1 8981.  If  hoth  piirties  cxpresjilj'  consent,  b  conimis- 
I  grunted  as  preseribicd  in  Itiis  article  may  issue  without 
itten  interrogatories,  and  (lie  riepositinu  may  he  laken 
upon  oral  tjuestious.  In  (hat  ease,  section  nine  hundred 
b^  this  act  applies  to  the  execution  of  the  cotiimission  ;  tmd 
^fccopy  of  that  section  must  be  annexed  tLereto.  Notice  of 
^be  time  or  place  of  the  exaniiiiation  of  a  witness,  by  virtue 
^Eereof,  need  not  be  givea. 

B  S  £982.  The  eoinmi^sion  may  be  granted  by  the  justice 
"^wiihimt  noiiee,  upLin  the  application  of  the  plaintiff,  made 
ul  tlu-  return  of  the  surninori.'-,  or  uptm  the  appik-filion  of 
ler  party,  made  at  the  limc  of  the  joinder  of  issue.  It 
ay  also  ho  grauted  at  any  lime  after  ttie  joinder  of  ls.tue, 
pen  the  ajipliciitioii  of  cither  parly,  aecnmpanied  with 
roof,  hy^  uffldavit,  that  six  days'  written  notice  of  the 
jplieation  haa  been  served  upon  the  adverse  party,  either 
trBonally,  or  bj'  serviccj  upon  the  attorney,  who  appeared 

'  him  before  the  justice, 
I  §2983.  Where  a    cotiunissiou    ia    granted    upon    the  4flHtin,3T0. 
Jplieation  of   (he  plaiiilill,  he  is  entitled  to  one  or  more 
Ijournmeiit.H  of  the  trial,  as  may  Jie  necessary  to  procure 
eoramiswidii  to  be  executed  iind  returned;  notexcee<l- 
Ig   Hie  kagth  of  time  fur  wUith  tlie  trial  might  be  ad- 
burned  upon  the  application  of  the  defendant. 
§  2984.  The    commisiion  njusit  be  executed  and  re- 
Irned,  na  prescribed  in  section  nine  hundred  and  one  of  this 
Bt ;  and  a  copy  of  tliiit  section  must  be  annexed  thereto, 
tcept  that  Bubdivisiou  si.xtk  thereof  may  be  omitted. 
§  S98B.  The  justice,  to  whom  the  package  cantainino; 
lie  commission  is  transmitted  by  mail,  must  receivo  it  from 
i  post-otflce,  and  open  and  tile  it,  indorsing  thereupon 
I  dale  of  hia  so  doin^.     It  must  remain  on  file  with  him, 
atil  the  trial  ;  but  eitlier  party  is  entitled  to  inspect  it  on 
He. 
tj  8986.  Sections  nine  hunflred  and  two  and  nine  hua 
ed  and  three  of  this  act  apply  to  a  commission,  issued  aa 
escribed  in  thia  artdcle  ;  and  to  the  execulinn  thereof.    A 
eposilion  taken  thereunder  niiiy  be  ri'ad  in  evidence  upon 
^e  trial  by  either  parly,  and  has  the  effect  specified  in  see- 
1U.  nine  hundred  and  eleven  of  this  act. 

8987.  Where  the  commission  is  executed  within  the 

fite,  the  commie^oner,  or,  if  there  are  two  or  more,  a 

Majority  of  them,  have  the  same  power  to  issue  ii  subpu>na, 

Bwear  a  witness,  and  to  compel  his  attendance,  that  a 

slice  of  the  peace  has,  in  an  action  pending  before  him. 
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TITLE  V. 
Trial  and  it»  incidents. 


{  1588,  Con- 
Bol.  Act. 


S8W. 

a»i. 

299!!. 


1 2968.  BffecC   nf   fallare   of   ie- 
feailant  to  appour. 
2889.  When  juxlk'e  lo  ir;  issue 
of  fact. 
WliL-n  jTiry   Irlol    may  be 

detnBnded. 
Vonlrt. 
Id. ;  iu  action  between  two 

tOWDH,  etc. 

£093.  Di'lh'cry,    cxccDtlon,  and 

return  of  venire. 
8094.  Ballots  ;  bow  prepared. 
S986.  Drawing  jury. 
89Se.  Talesman. 
8997.  Kew  Tculre. 
2998.  Juror's  oath. 
8390.  Jury  to  hear  proofa . 
aOOO.  Witness's  oatL 


I  8001 


WitneBS    mfnilBK  t«  \ 

Bwom,    etc     w» 

thereupon. 

aOOe.  Contents  of  w«rtiiil:  is-l 

priBoument  uf  iiKiaa  | 

WitUPP^, 

8003.  Adjournment  tbercn|«it 
auM.  Kx  parte  uflldaTli :  «M 

evidence. 
SO06.  Competency    of  will*;] 

how  determined. 
8006.  Constable  to  keep 

hii4  oath. 
3007.  ItuDditioD     tt 

plaintiff     need  iMti 

call(»d. 
SOOB.  Jury    when    to   be 

charged  ;  new  veaiit  \ 
300B.  Fine  to  be  imposed  on  J* 

faulting  juror. 

g  2088.  Wliere  the  tlcfciidaut  niakea  default  in  ap. 
ing  or  pleading,  upon  the  reiurn  of  a  sunimotts,  which  1 
been  duly  wrvcfi  a«  prescribed  ia  this  chapter,  the  ju^ti 
muat  he.tr  lite  allegations  ami  proofs  of  the  plaiotitf, 
reader  iudgroenl  according  t<j  law  and  equity,  us  the 
right  of  the  case  appears. 

S  8989,  Where  na  issue  of  fnct  has   been   joinedj 
neither  party  tlttmaniis  a  trial  by  jury,  the  justice  mustf 
the  issue,  hear  tht;  alleg-utiotis  am  I  proof.s  of  the  parties,! 
milder  judgmetit  tiB  prescribed  in  the  last  stfction. 

§  8990.  {Ajn'd  1889.]  At  the  time  when  an  is-sue  of  I 
is  joined  C'ilher  party  may  demand  a  trial  by  jury,  and  1 
lessso  dciiiaBdcd  at  the  joining  of  issue   u  jury  trial j 
Wftived.     And  {for  the  putpcise  of  obtaining  such  a 
the  town  clerk  of  every  town  in  ibis  state  shall,  within  ( 
days  after  this  act  shttfl  take  effect,  deliver  to  each  off 
jualices  of  Ihe  peace  in  Lis  town  a  certified  cop3'  of  the  I 
likd  with  him,  in  pursuance  of  section  one  thon.saiidr 
thirty -seven  of  this  code,  and  he  shall  also  delhv'er  to  t 
of  silid  justice!^  a  cerlitieti  copy  nf  any  such  list  hereftfl 
tiled  with  hitn.  within  ten  days  after  (he  .same  shall  bej 
tiled.     The  town  clerk  i.s  entiiled  to  a  fee  of  one  dolltir  I 
each  copy  of  siiid  list  sn  delivered.     Any  town  clerk  ., 
shall  neglect  to  deliver  a  copy  of  the  list   to  each  of  I 
justices  of  the  town  within  the  time  above  prescribed,  i' 
forfeit,  ten  dollars  for  each  failure,  to  Ikj  sued  for  andl 
covered  by  the  overseers  of  the  poor  of  said  town  for 
use  of  the  poor  of  said  town. 

^  2991.  {Am'il  18Sj>.]  When  a  trifil  by  jury  is  duly  d^ 
manded,  the  justice  inu.it  Inrthwilh  t.ipeuly  draw  twthi' 
balluts  from  a  bo.v  or  other  receptacle  containing 
names  of  the  persons  who  are  returned  as  jurors  of 
towa  to  the  coiuls  of  record  of  the  county  upon  Ihe  " 


1^2993,2903     IN  JUSTICES'  COURTS.  M 

iBt  thereof  received  by  him  from  the  town  clerk  as  ^rora 
•o  ultend  and  liy  said  cause,  on  u  day  to  wliicli  thf  caiisu 
-liall   tlieu    be  adjourned    hy  Lim,  not  more  thnu  eigbt 
Jays    from     the    joining    of    issue,    unless   the    ptiriica 
coasent  to  a  longer  niijournmr'nt,  which  consent  shnll  bo 
'^entered  in  the  justice's  niiniues.     The  haltuls  shall  be  of 
rthe  stnne  descrijilion  as  those  prescribed  m  section  two 
thousand  nine  liLiailred  and  ninety  four  of  this  act,  but 
-they  may  be,  or  may  previnuslj-  have  lipcn  prepared  by  a 
Justice.     If  a  persoa  whose  name  is  tlmti  dmwn.  In  tho 
'  Judgment  of  the  justice,  resides  more  than  three  iriile»  from 
•^the  phice  of  trial  Jhe  justice  may  set  aside  sucli  juror,  and 
he  may  excuse  any  juror  wlio  cornea  ti  ithin  the  prcivision.s 
iOf  .sccliou  One  thousand  and  tliirty-three  of  tht*i  code,  iind 
in  eitlicr  case  draw  another  ballol,  and  t'ontinue  to  do  bo 
until  twelve  are  drawn,     Al'lcr  the  ndjuurnnH<Dt  of  tho 
,  court,  at  which  a  jury  trial  has  been  had,  the  jurticc  must 
(deposit  the  ballot*  containing  the  names  of  thoMO  who 
'atteuded  and  served,  iu  another  box  lie|)t  by  him.     The 
ballots  containing  thcniimes  of  tliose  who  did  not  appear 
•  and  serve  iuu>t  be  returned  by  the  justice  to  the  box  from 
I  which  they  were  taken.     If  at  tlic  time  of  drawing  jurors 
for  the  court  tliere  is  not  a  sufficient  number  of  ballots  re- 
maining in  t lie  original  box,  the  justice  upon  drawing  all 
the  ballots  lliert-in,  must  draw  the  oeceHsary  number  from 
the  secoTid  box  containing  the  Damcsi  of  tiiose  jurors  who 
'  have  before  serve<l,  as  in  this  section  prescribed,  and  must 
continue  to  draw  from  that  box  iiniil  a  new  list  of  jurors  is 
delivered  to  him  by  said  town  clerk. 

§  299S.  AV'^hcre  the  action  ia  between  two  towns  or 
cities,  or  between  a  town  and  a  city,  the  venire  must  direct 
the  constable  to  notify  twelve  men  of  ilie  county,  who  are 
qualified  and  not  exempt,  as  prescribed  in  the  last  section, 
and  who  arc  not  interested  in  ttie  matter  at  issue,  to  form 
a  jury  for  the  trial  of  the  action. 

§  2993.  [Amd  1889]  Tlie  justice  mu-st  insert  the 
names  of  the  jurors  so  drawn,  in  a  venire  and  deliver  or 
cause  E  to  be  delivered  to  a  constable  of  the  county  disin- 
terested between  the  parties.  The  constable  must  at  least 
three  day.s  before  the  day  therein  staled,  notify  each  of  the 
persons  whose  names  have  been  therein  inserted,  by  read- 
UJg  it  or  stating  the  sulwfance  thereof  to  the  person  so 
served.  But  the  service  shall  not  he  affected  by  the  con- 
stable's failure  after  diligent  search,  to  find  any  of  the  per- 
sons so  named.  The  constable  mu.it  maiie  his  return  upon 
the  venire,  certifying  that  he  has  so  personally  served  it 
upon  each  of  the  jurors  whose  names  are  therein  inserted, 
or  if  any  were  not  served,  stating  the  reason  for  such  onds- 
gion.  Any  constable  making  a  false  return  upon  sucb 
venire  is  guilty  of  a  misdemeanor.  Any  person  so  n 
and  not  attending  at  the  time  and  place  to  which  the  i 
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WHS  SO  adjourncKl,  is  irwiliy  of  a  contempt  of  court,  piifflk 
able  by  a  rine  not  cxceediug  t<a  dollai-H,  which  the  ioWl 
may  impoHe  furlliwiih  by  an  entry  in  his  DiinuU's  '>^ ""*■„.>, 
powltoii  tjf  siicli  fine,  to  bu  collected  by  exciutinn  i^miiyrSJ^'^ 
tJie  jnKiice  as  iipnii  a  judyiiiciit,  with  costs  of  theleu,oi|iftj.i 
which  fine  shull  be  piiiil  over  to  the  use  of  ttic  poor'offcr 
county  by  tlie  justii-e,  but  upon  the  presentation  of  »  m 
sonablf  ;ind  sufflcienl  excuse  by  or  on  behalf  of  the  pa* 
80  flni'd,  the  jtLstico  may,  at  any  time,  remit  such  fint,*] 
any  jmrt  therpof. 

S  S994.  For  the  purpose  of  procuring  &  jury  toUJ 
action,  the  jusiiie  must  prepare,  or  «tuso   to  be  prff* 
balldls,  uniioThi,  a.t  nearly  as  may  be,  in  appearance, 
writing  the  name  of  CMt-h  person  r«;iurned,  %vho  aiKJ 
upon  a  separate   fiiece  of  pu{>er.     The   constable,  in 
pretience  of  the  justice,  nuiBt  roll  up  or  fold  each  baHoJ 
the  same  maiuicr,  aa  nearij-  aa  may  be,  80  as   to 
tlieoiheiH,  and  ,so  thai  ihp  name  is  not  visible.    The 
must  be  deposited  iu  aliox,  or  other  convenient  rccei 

^2996.  [Aiii'rl  \i*m.]     The  justice   must  then  o( 
draw  out  one  after  another  s-ix  of  the  ballots.      If  ape 
whose  name  is  drawn    is   chalkiiged   and    mt  asidf,  of  ^ 
excused,  tuiolber  balint  must  be  drawn,  and  so  on  soi 
wvi'ly,  until  the  required    number  of   jurors  is   obisiji 
Tlie  prirties  may  eleel   to  try  (lie  cause"  by  a  les*  nuni' 
thnii  six  jurors,  at  any   time  before  a  witness  it*  svrt 
Tlie  )>ersM:iii-.  «o  seleetetl   as  herein  provided,  constituHi 
jury  to  try  the  iictitiu. 

§  8996.  [Am'd  1889]     If  a  sufficient  niimlier  of  prtini 
tent  jurors  do  not  alteml,  the  justice  shall  issue  an  iilbii 
raentagaiuHi  all  defaultiuL:  jurors,  and  i^hidl  place  the (* 
in  tlie  linnds   of  the  oflici  r  who  siimmoued  the  ?an:e,  tii 
mHudinnr  him  loithwith  to  alifieh  such  jurors  ami  tol 
them  before  him  :it  a  time  speciticd  uot    ntoic  than  Ihi 
Mix  hours  thereafter,  to  whieh  the  cause  must  be  aujoui 
The  juror  or  juiors  so  aliaehed  .sliull,  in  addiiiou  to 
fine  specified  in  section  two  Lhou^at:d  nine  liundicd 
ninetj'-ihree  of  Ibis  act,  be  rei|uire(l  to  pay  the  expeiuo 
the  iittachmcut  and   service   thereof;  which    shall  l*  ' 
ofhi.er's  fees,^tnffether  with  all  necosary  expense  incui 
by  him  iti  serving  said  iillarluneut,  to  be  aiulited  and  lii 
to  be  euforce<l  in  the  mine  manner,  and  when   cnlleeted 
be  paid  to  the  officer  tir  tbe  ]  arty  who  has  paid  the  sai 
Any  person   so  attached  and  disobeying   or  resisting  tb* 
service  of  buid  attachaieut  is  guilty  of  a  misdemeanor. 

I  2007.  [Am'd  ISSiD,  1*92)  If  ttiecoustiible  to  whcmi  the  TeulreUfc- 
tlTDred  does  not  return  ItaD  required  tliFreby.  ur  it  in  tot  anr  re*» 
not  aRide,  the  juatlci*  miint  procpe«]  to  ilraw  anothpr  jory.  In  thelKI*' 
ner  preeoribert  in  thn  fnrKoing  acctioDS  of  thiu  title,  wh'uh  sball  t)« 
Huminoned  in  like  manner  aa  tbc  first  jury,  and  if  a  fitll  jury. dn« 
from  ttioae  returced  kh  proscrilit-d  iu  the  furcKomg  eectionacM  " 
bo  ol)(»tne<I,  the  jastice  luay  direct  tbe  fonslnljle  to  t-eimit^^^" 
tendance  Torthwith  nratsncli  tiujea«hemay  dnRlgnate  not  lob' 

twenty  (our  hiratrt  nflev  llie  iadHiiig  thereof,  nf  euoh  a  iiuiuber^ 

men.  friuii   IUp  ^ssatSLUdtT*  ux  liuxn  iCow  to^Hv,,  <vaaUfipd   to  ■»"••* 
jurord,  afl  be  rtnemn  Rut6c\«-iit  tot  tt\©  v\«^"»«'-  ot  vq.  Vv»  «&Bct4ijBa  to 
may  draw  from  the  in^j  'V>o%  AouV,\o  v\ie  •fi^'^^'x  or  Vw^w.^**!*^ 
to   complete  tfee  i^tTj  \tt  \.^e  m«.ttucx  t*^xvVi«A  x,-,  ^:to«>  -       ^  — 
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BB,  wbicb  ibkU  be  Bummoned  In  like  manner  iia  tbe  firBt  jury,  Bod 

eliall  continue  to  do  so  till  a  jury  Im  obtained.    Nutbiiig  b«r«tn- 

tnri' contained  «haU  proclude  the  jiiBtion  fruniadjonrutniK  tbo  trial 

the  Clue,  on  his  motion,  or  on  the  appllLatlon  of  pllher  of  the  par- 

■  to  the  action,  as  provided  by  sections  twenty-nine  hundred  and 

F^y-tiine  to  twenty-nine  bundr«d  and  sixty  eigbt  of  the  eodeofoivU 

^     oednro. 

g  8998.  The  justice  muHt  admiin'ster  lui  oatli   or  affir- 
iLatiou  to  Cinli   jurur,  well  and  truly  to  try  tho  matter 

difference  Ijttween ,  pUiiiKilT,    and 

. . ,  d<'fi'iidRnt,  and,    unhva   disrliarged 

iSr  f's  justice,  a  true  verdict  to  give,  according  to  the  ovi- 
f«nce. 

§  2999.  After  the  jurors  have  bi'cn  duly  Kwom,  llioy 
lust  .'ill  together,  aird  hear  (!if  iilh'trnlionn   mid  |>rfX)fs  of 
lie    piirlies,  which  niu.st  be  made  pubUcl}',  iu  their  pres- 
ence. 

§  3000.  A  person  offered  as  a  witness,  nmat,  liefore 
iny  testimony  ia  given  hv  liiiii,  ]h:  duly  Hworn  or  atErined, 
the  effect  thiit  the  eviclence  which  lie  shall  give,  relating 

tlie  matter  in  difference  between , 

>lniDtiff,   and ,    defendant,   shall  be 

E.lje  trutii,  the  whole  truth,  and  nothing  hut  the  truth. 

§  3001.  Where  H  witness,  attending  before  n  juMiee  in 
an  action,  refuses  to  l>e  sworn  or  atliriiicd  in  the  fonn 
prescribed  by  law  ;  or  to  iinswer  u  jn  riincnt  und  projier 
question  ;  or  ncjrlecta  or  refuise.s  to  priMluce  a  book  or  puper 
"Whifh  he  has  been  duly  f^ubpijentu'd  Uj  prfKluce,  an  pre- 
scribed in  Bection  fwo  thouiiund  nine  hundred  and  aixty- 
nine  of  this  act.  or  duly  reiiuired  to  pnxJuce  by  tin  order, 
ade  as  prescribed  in  section  ei»hl  hundred  and  nixty- 
[fieve-ii  of  tills  act ;  ami  the  party,  at  whoM:  iuKtane«  he  at- 
[lended,  miikes  outh  thul  the  tesUinouy  of  the  witueHS,  ur 
[that  the  book  or  paper,  is  8o  far  uuiteriiil,  that  M-ithout  it 
|lte  cannot  safely  priK^ecd  with  the  trial  of  the  action,  the 
justice  may,  by  warrant,  commit  the  witueats  to  the  jail  of 
the  county. 

^  3002.  The  warrant  ran  *    - 
H  IS  iiisued.     If  it  i»  i»^iie«l  ; 
tion,  the  que*>ii<in  imi't  ),<■  i.: 
ing  or  refu^iuir  lo  ; 
I  be  described  with  ' 
1  ness  must  hi-  clo-tly  i'liiusnA,  h 
^imtil  he  Eubniiti-  to  )>>wvni"r 
to  produce  ih'.-  U^^A  or  |/;<|«  r  nnfiitf't.  a*  lite  caae  nutj  lie; 
or  is  otherwiue  diN'-liar]L''d  a<'.<;rd;«g  tolaw. 

§  3003.  The  Ju-iif-  r      •■'•?,,  tnm  tiau-  u>  Uam. 
at  the  reijij'--'.  of  ilm  j..  half  Uk  wilrw-aii  st- 

ten'l'-'  rntb<.'i»i  >■*»  UtitUUat,  (>r  pro- 

dii'  k  '/r  p:.:-  (]1<»,  or  beconet  ft 

§  300C  An  <■(  lAftf  «fl  V  Sa.  1 

gwideoct  u/xw  m  uUi,  vittv^Xr  <  ^ 


■    •'■■  th'"  c^iu";  for  which 

■  U)  unkwer  a  utM*- 

■■■■in;  if  fur  utij^ect- 

"T  paper,  the  Kiiiie  miwt 

'inly.     'Hk' f'-^'iiiuitit  wit- 

■.  .r"i'-  '.f  the  warraat. 

,,!'., '!:,.  •!.  </r  to  aiiAwnr.  or 
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§  8006.  An  objection  to  IJ 
must  Ite  tried  and  dflcmiined 
grmiDti  of  tin;  oitjectioa  d(?[)euil8  upon  a  matter  ■ 
eviiifiife  may  bo  given  thorcupoa,  as  upon  any  w- 
lion  of  fact ;  exi-cpt  that,  if  the  wilneaa  is  examiii 
upon  by  the  party  objuttinfr,  no  otliLT  testimoD\ 
receive*!  troin  eithi-r  party  as  to  his  oomp<.iency.  ' 

§8008.  After  hearing  the  allegntiona  urul  pn*  : 
jury  must  be  kept  together  in  a  private  and  con*' 
place,  under  tlic  charge  of  a  constable,  until  they  al    .-  ' 
upoD  tlieir  \erdict ;  and,  for  that  ptirposr,  the  Justin   ! 
administer  to  the  constidde  the  following  oiilli : 
Bwefir  in  the  presence  of  Almighty  God.  that  you  a  i 
the  utmost  of  your  nbility.  keeplhe  persons  sworn  as  juiNi 
upon  this  trial  lugetlier.  in  a  private  and  con veu lent  pl»l 
without  uiiy  nieiit  or  drink,  excejit  Biich  as  shall  licoTtW 
by  me  ;  that  you  will  uot  puffer  any  communication  lot* 
mnde  to  them,  omlly  or  oflierwise  ;  that  voti  will  not 
ni imitate  with  them  yourself,  orally  or  otherwise,  link 
my  tirder,  or  to  a.sk  tlu-m  whcthfT  they  have  agreed 
tJieir  verdict,  until  they  arc  discharged  ;  and  that  yoo 
not  heforo  Ihey  render  their  verdict,  communiciite  to 
])erson  thest.ite  of  their  deliljerallons,  or  tlie  verdict 
have  agreed  U|joa  ". 

§  3007.  When  the  jurors  have  agreed  upon  their 
diet,  thtj  muMt  pidilicly  deliver  it  to  tlie  ju.stice,  who 
enter  it  lu  his  dot  ket-book.     It  is  not  ueeessary  to  cull 
plaintii!  before  receiving  the  verdict ;  and  the  plaintill 
not  submit  to  a  nonsuit  or  willidraw  (be  action     " 
cause  lias  been  committed  to  the  jury. 

§  3008.  Where  Uic  juntice  is  satisfied  that  the  ^_^ 
cannot  agree  u|ioii  a  verdict,  after  having  been  out  a  w«<5F 
able  time,  he  may  discharge  tbeni,  and  issue  a  new  veM* 
returiiablo  within  forty-eight  hours ;  urite»is  the  parties  cm- 
sent,,  and  their  consent  is  entered  in  the  justice  "a  dockrt 
book,  that  the  justice  may  render  judsimeut  u^ionlher'i- 
dcnce  already  before  him  ;  which  he  may  do,  in  that  cue. 

g  8009.  A  iwison  diilyiiotit3ed  toattend  as  a  juror, -wlo 
f aila  to  attend,  or,  attendiiig,  refuses  to  serve,  witLuuO 
reasonable  excuse,  proved  by  his  oatli,  or  the  oath  of  si- 
other  person,  is  liable  to  the  same  line,  to  be  imposed  toi 
collected,  with  costs,  in  like  manner,  and  applied  to  tin 
same  use.  as  is  prescribed  in  article  second  of  title  fourth  of 
this  chapter,  with  respect  to  u  perscju  subptt'naed  a»  • 
■witness,  and  not  attending,  or  attending  ana  refusing  W 
testify. 
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Judgment;  and  docketing  the  same. 


I  80KI 
801J, 


Judgment  li}'  confession. 
Id.;    Diodi"  of  coiifeBslng 
judgment. 
3018.  Id.;  WUvuvolvl. 


S  8013.  Judgment  of  uonfoitt 

ton.  Judgment   upon  verdlrt, 
etc. 


»>10-«Ol5 


JUDGMENT 


^cii 


Whfn  jndgmeDt  to  bo  ren- 
dered. 
18.  livmittiugput  uf  verdlci, 
etc. 

Transcript   of  jndgment ; 

M. ;      when     eieratton 
may  Ibsuo  agaiusl  per- 
son. 
Id.;  in  actloiifor  a  chattel. 


S87 

■gahut    joint 


$  3030.  Judgment 
dentorB. 
3(K1.  Dockotiup  the  eMne  5  a*» 

tioD  tbeieupnn. 
3033.  Docketing    jndgmest    tn 

another  county. 
3023.  Justice   amy    glie    trone- 
ut,  after    expirulinn 


ofl 


term. 


.^-Q19, 

^^§  8010.  A  justice  of  the  peace  may  enter  ft  judgment 
^^in  the  ronfessinn  of  the  defendant,  in  any  cast?,  where 
*^  amount  cimfessed  does  not  exceed  the  sum  of  live  hun- 
*~*3d  dollars,  with  such  a  stay  of  e.i£ei-ulioti,  if  any,  as  Is 
^S"»-eed  upon  Lj  the  parties  to  the  judgment. 

§  3011.  A  judjnnent  upon  confe.iiion  aha'll  not  be  rea- 
^  Ted,  unless  the  following  requisites  are  complied  with  : 

H.  Tlie  defendant  must   personally  appear  before  the 
•^stice. 

S.  The  confession  mnst  he  in  writing,  signed  by  the  de- 
^Tidaat,  and  tiled  with  the  justice. 

S.   If  the  jiidgTnent  ia  confessed  for  a  sum  exceeding;  fifty 
'^^^iliars,  the  cotife!*.sioH  tiuist  )te  accompanied  with  .ihe  affl- 
"l^vit  of  the  dufciidtiut  and  of  the  phiiutiff,  staling  tlial  the 
lefendant  is  honestly  and  justly  indebted  to  tlie  ptaintiffin 
sum  specified  therein,  over  bikI  above  all  jvist  demftnd.s 
fliich  the  defendant  has  against  the  plaiuliiT;  and  that  the 
infeasiou  h  noi  made  or  taken  with  intent  to  defraud  any 
red  i  tor. 
§  SOliB.  A  judgment  confessed,  otherwise  than  as  pre- 
ftcrihed  in  the  last  neclion.  is  void,  as  against  every  person, 
[except  a  purchaser  in  good  faith  of  property,  reui  or  per- 
_aonfll,  thereunder,  and  the  defendant  making  the  confession. 
§  S013.  Judgment  of  nonsuit,  with  costs,  mu.st  he  ren- 
'dered  against  a  plaintiff  prostcuting  an  action  before  a 
,  justice  of  the  peace,  in  either  of  the  following  ca.se8  : 

1.  If  he  di.seonlinucs  or  withdraws  the  action, 

2.  If  he  ffuls  to  appear  withiu  one  hour  after  the  sum- 
'mons  is  rcluriiahle,  or  within  one  hour  after  the  time  to 
'which  the  trial  bus  been  adjourned. 

3.  If  he  is  nousuitid  upon  tlic  trial, 
g  3014.  Where  a  verdict,  or  the  decision  of  (he  justice 

I  upon  a  trial  without  a  jury,  is  rendered  in  favor  of  either 
[party,  the  justice  must  render  judgment  against  the  ad rerae 
[party  in  conformity  thereto,  with  co.sts,  except  as  is  other- 
Iwise  specially  prej«:ril;ied  by  law. 

3  S015.  Wheretho  plaintiff  is  nonsuited,  or  discontinues 
I  or  withdraws  the  aclion  ;  or  where  judgment  is  con- 
fes-sed,  or  a  verdict  i.i  reiidered  ;  or  where,  at  the  close  of 
the  trial,  the  defendant  is  in  custody  ;  the  justice  must 
forthwith  render  judgment,  and  enter  it  in  his  docket-book. 
In  every  other  ca-;e,  he  must  render  judgment  and  enter  it 
in  his  docket-book,  within  four  days  after  the  cause  has  been 
finally  submitted  to  him. 


!  nna,  863, 


JUDGMENT 


8enuu,3S8. 


1 1892,  Con- 
lol.  Act. 
4  Civ.  Pro. 


1 1884,  Con- 
Mi.  Act. 


I 


S18M,  Con- 
■ol.  Act. 


^  3016.  "Where  a  vi-rrtict,  or  the  (jccisioii  of  ll* 
ujwn  a  trial  without  a  jury,  is  rcutlirfd  in  fiinir  < 
parly  fur  a  sum  of  inoufy,  the  prevailinn;  party  ma] 
any  purtioii  thiTeof,  and  take  jiuigiiieuj  for  the  rtai 

§  301 7.  A  ji:stice  of  the  peace  who  renders  s  jui 
exci^pi  in  an  action  to  recover  a  chattel,  niusl,  u; 
fip|)liciUioii  of  Ihe  party  in  whose  favor  the  judgui 
reuderei],  anil  piiyiiieiit  of  the  fee  therefor,  delivtr 
a  tratiHcrJtrf  of  the  jmlgnieiit.  The  county  cIpA 
cijuuty,  ill  which  ihe  jitdjjnient  wa.'ii  rendered,  imwt, 
the  [irescntiitiim  of  the  tt'ntisiript,  and  payment  of  tl 
therefor,  iuflor.se  thereupon  the  date  of  its  receipt,  i 
his  ofHee,  and  docliet  (lie  jiidjiment,  as  of  thetiuut 
receipt  of  the  transcript,  in  the  book  kept  byhira' 
puriio-ic,  as  prescribed  in  article  third  of  title  firslot 
ter  eleventh  of  this  act.  Thenceforth  tlie  judgo 
deemed  a  jutlginejii  of  tlie  county  court  of  that  C 
and  must  he  enforced  accordinfrlv" ;  except  that  an 
lion  Clin  be  issued  thereiipiin  onfy  by  the  coualycli 
prcgcriljcd  in  section  three  thounand  and  forty-tliroef 
act,  and  that  tlie  jiidgnieiit  ia  not  a  lien  upon,  lunl 
he  enforced  ai^rtinst,  real  property,  unless  it  is  for  I 
five  dollars  or  uiore,  e.xclu'sive  of  costs. 

§  3018,  If  the  action,  in  which  the  judgm«it 
dered,  is  one  of  the  aetioim  specified  in  siibdiTiBion 
aeeoud,  of  Hcction  two  thousiiiid  eight  hundred  and 
iive  of  this  act.  or  if  an  order  of  arrest  was  ariuiH 
wa-s  executed,  in  a  case  specitied  iuBubdivisionthinl 
section,  and,  in  eilhcr  case,  if  the  defendant  is  a  m 
Boa,  the  justice  must  in.scrt,  in  each  tn\nsrript  rii 
him,  aa  pwstTihed  in  the  last  si-ction.  the  words,  "d 
ant  liable  to  execution  a^^ainst  his  person";  andali' 
must  al.so  he  ir.nde  in  the  docket  of  the  judgment,  n 
the  eounty  clerk. 

g  3019.  A  justice  of  the  peace,  who  renders  jiii 
for  a  chnitel,  Wliich  has  heoQ  delivered  to  the  tmsufl 
piirij',  or  for  the  vtihie  thereof,  in  ca-e  a  return  lhcr» 
not  he  had,  niiisl,  where  the  value  exceeds  twrt 
tlolliirn,  u|)on  llie  applieiittiiu  of  the  pnrly  in  who»« 
the  judgment  was  reudereil,  nud  piiym<'ul  of  Ihefe 
for,  deliver  In  iiim  a  Iruuscrpt  of  the  judgment,  sla< 
pnrticuliirs  ihereof.  The  cntnity  clerk  of  the  ciHI 
wliich  the  judgment  wjia  lendered,  must,  upon  the-pi 
tion  of  tiie  tran.scripl,  and  piiyment  of  the  fees  it 
indorse  thereupon  the  date  of  its  receipt,  file  it  in  lii»' 
and  docket  the  judgment,  as  of  the  time  of  the 
the  Iran.'icript,  in  the  hook  kept  by  him  for  thai  pi 
prcHcrihed  in  article  third  of  title  lirst  of  chapter 
of  this  act.  and  must  niso  enter  in  the  docket  the 
hirs  of  the  jiidgmenl,  ii.s  stated  in  the  transcript  of 
lice.  Thenceforth  the  judgment  is  deemed  a  jud^'i 
the  county  court  ol  \\i\i\.  tuuvity,  and  must  be 
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iiof^Iy  ;  except  that  an  execution  can  b«  iesuiMl  Ihcrc- 
only  i)y   ilie  cwuiily  clerk,  ns  pn'M-rilwct  in  »«'<lion 
I  thousand  and  foriy-iliret;  of  this  uct. 

K080.  Where  an  action   is  lirougJit  against  twi>  ur  « l!Wa,t)((», 

persons,  jointly  indebted  upon  coutmct,  and  the  sum-  Cini»c>i.Ar.i. 

B  is  wrved  upon  ofie  or  more,  hut  not  vipon  nil  (if  them, 

he   pluiutiiT    recovers  judgment,    it    must  be  ciitiTrui 

1st  all,  in  the  mode  pre>cribed  in  Ri-etion  one  iiu>us«iid 

hundred  and   thirlytvvo  of  iImh   aet.      Weilionn  otn? 

(land  nine  huiidreii  nud  ihirty-tlitce,  one  tliouMind  iiiiin 
re<l  and  tUirty-fuur,  nud  one  Ihuusiuiil  nhu:  tinudicd 
{Lirly  live  of  this  act  apply  to  such  a  jiid^jiuent,  iitid  to 
I  execution  issued  thereupon  ;  excei>t  timt,  where  the 
ee  or  tlie  cmuity  clerk  issues  tlio  execution,  he  nuiMl 
i  the  indorsement  prescribed  in  section  one  thoiisiuid 
Piundred  and  thirty -four  of  thia  act. 

t021.  The  jufitiee  who  gives  a  transcript  of  n  ^u'IK'  I  """'•  "'">■ 
taken  a-*  prescribed  in  the  la^t  (teetiuu,  uiusl  djstitictly  •"'■  *ct. 
fntite,  in  the  transcript,  each  defendant  who  v>nn   nut 
boned.     Thereupon  the  clerk,  who  docket  (lie  jiidu- 
i.  niust  nuke  in  the  docket,  uniieroropiNwile  the  imuii? 
iDh  defendant  not  Buinnioned,  an  en  ry,  na  preju  riiied 
^tiou  one  thousand  nine  hundred  and  tJiirty-Hix  of  this 
Ijand  the  provisions  of  that  seitina  A])ply  to  the  Jiidi(' 
^  80  do<;keted.    An  artion,  upon  u  Juiiirnient  ivj  dock- 
can  be  maintained  in  a  juHtiee'*  court  ngaiiiNt  the  do- 
k.nt8  summoned,   only  in  a  like  cawe,  and  wllti  liko 
k,  as  if  they  were  the  only  dcfendaulB  in  the  orJKinal 
p.      An  action  may  lie  niaiiitaiuefl  nfruinst  thi-  ilffend- 
bet  summoned,  ii»  pn-scriljcd  in  sertion  one  tlioiuand 
bunrlred  and  thirty -seven  of  tbio  a<:t.  in  any  c</iirt 
]g  juriodic^ion  tberef^f  ;  and  the  plainliff  i«  eutlthd  to 
upoo  rpcoverinr  final  judfnn»'nt  therein,   where  the 
saining  tmpaia  is  iwentyfive  dolbrii  or  more. 

XS.  The  clerk,  with  whom  ■  tranw-rfpt  given  l,i  a  I  <*v.  O 
liftfied,  Mpcwcribedineitberof  Uie  fofejr  •  i.A««. 

Uiia  iWe.  aoMt  tttrnhh  to  mttf  otrnm  a 
tat,  and  pafiu  Uic  bg%  alh/wed  \if  tew,  one  <ir  vtofc 
ipta  of  Uie  dudut  «<  U»a  judipDnicat,  all04ed  Inr  hk 
A.  oouMAf  etcrlc.  fa>  whom  •utb  •  inuMcnfiC  b 
BtMC,itpoa|a]rinr«lo#  llie  Cats  UierefMr,  iaiiMdl' 
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g§^ 


county  court    of    the    county  where   the    judgnieat 
rendered. 

§  3083.  A  justice  of  the  pence,    whose  terra  of 
has  expired,  may  make  a  trnnseript  of  a  judg-raenl  Kvi 
by  him,  as  prescriljecl  in  either  of  the  foregoing  seclioia' 
this  title. 

TITLE  VU. 
Excoutioiti. 


i  8084.  When  JnetSca  may   inaue 

execution. 
a<>85.  (jfooral  reqaisitos  of  txe- 

cation. 
SOW.  Enticiition  nponjadgment 

for  iiioDfy. 
soar.  Renewal  of  esecntlon. 
Wis.  ITuperty  eiumjjt  from  lex- 

ecuUon. 
9089.  ludoraement   of   levy; 

notice  of  iPflle. 
.'HnO.  Mode  (If  low  and  mId. 
80S1.  Kflurii  nf  eiocnlura. 
3033.  EsecuHon  againel  the  pcr- 

eon  ;    ImpriBotiniunt  of 

jnd>finpiil  deljlor. 
808S,  Wlion  juiJmiu'nt  debtor  to 

tie  rtistbiirged. 
80M.  AHltisTit ;  dint-liaree. 
aOffi.  PrnaUy  for  not  (llBcharg- 

Uig. 


I  80U8.  Affldaylt  a  defmoc  »>► 
^^        tion  for  escape 
3087.  Discharge    not  to  iSs} 
jiidgiiu'tit. 

3038.  BxecatioD  upon  Jodpii* 

in  action  for  aduiul 

3039.  Ac;tion  againt^t  (nidMM 

for  not  rctnmiBf  uNt- 

tloir. 
8CM0.  CoiiEtuble  not  t')  «rt  o- 

dcr  pxecallon  after* 

turn  day. 
8041.  Action   against  conitato 

for  tnoiipY  colleclwl 
SO'ia.  Doty  of    conMablB  WiWi 

tumi    of  ofiice  lui  S- 

plred. 
8018.  Execution  upon  J 

docketed    witli 

Clerk. 


is  1899, 1403,  S  3024.  At  any  time  -within  five  years  after  entry  of  I 
toniol'.Aet.'  judument.  the  justice  of  the  peace,  who  rendered  it,  Wk 
ill  riflice,  muy  is.4ue  iin  execution  thereupon,  unless  it  !»»• 
heen  docketed  in  tiie  county  clerk'a  offlw, 

§  3026.  An  execution,    issued  by  a  justice,  must  be 
directed  gcnerttUy  to  any  constable  of  the  same  county, 
must  iiitelligjhiy  de:*cribe  tlie  juds^ineiit,  stating  the 
of  the  parties  in  whose  favor,  aud  again.st  whom,   the 
•when,  and  the  came  of  the  justico  by  whom,  the  jud;^ 
was  rendered  ;  and  it  must  be  mjule  returnable  to  the 
tice,  within  sixty  days  after  it,s  date. 

^  SOS 6.  An  exocutjnn,  issued  upon  a  judgment  fi 
sum  of  money,  must  specify,  in  tlie  body  thereof,  the  8i 
recovered,  anil  the  sum  aetuEdlj'  due  ujion  the  jiidj^meat 
the  date  of  the  execution  ;  luid,  except  in  a  case  win 
Bpecial  provision  is  otherwise  made  by  law,  it  niii.st. 
stantiall^",  require  the  con.'slalile  to  satisfy  the  judgim 
togetlier  with  bis  fees,  out  of  the  pers:onal  property  of 
judgment  debtor  within  the  couuty,  not  exempt  from  1 
and  side  t>y  virtue  of  an  execution  ;  and  to  bring  the  mot 
Ik- fore  the  justice,  by  the  return  day  of  the  execution, 
be  rendered,  l>y  tlie  justice,  to  the  party  who  recovered 
judgment.  If"  the  jiidsnunt  was  recovered  against  h 
peretjn,  ia  evlhev  of  the  aatioos  specified  in  eubdiviaii 
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second  of  lection  two  tliouHand  ei^'ht  hundred  and 
ety-five  of  thia  uct ;  or  if  an  order  <if  aire.s>  was  grunted, 
id  wiis  executed,  in  a  case  sjiecilittl  iti  sDlidivision  tlurd  of 
It  section,  the  fxeciition  must  also  command  the  con- 
^ble,  if  Bufflcient  potsonal  proptirtv  cannot  be  fnund  to 
tisy  the  judg-nierit,  to  lUTfst  the  juJginpiit  dohtnr,  ami  to 
invoy  him  to  the  jail  of  the  county,  tlu>re  to  rciniiiii  until 
pays  the  jiidgnietit,  or  is  lii.sdiiirgi'il  accurdinic  lo  hiw. 
the  judgment  was  rtnderod  in  nii  acttuii  to  rc<.%ivt'r  a 
jalty  or  forfeitiirf^  g^vin  by  a  statuk'  of  tlio  Stale,  the 
itice  must  indorse  upon  the  execution  a  refen-nre  lo  the 
,tute,  as  prescribed  in  (-cotiou  one  tliousund  eight  liiiuclred 
d.  ninety-seven  of  this  net,  with  respect  to  a  copy  of  iho 
pamons. 

g  3027.  After  the  return,  wholly  or  partly  unsatislitid, 
an  execution,  issued  liy  a  justice  of  thi!  peace,  he  may, 
roin  time  to  time,  within  five  years  after  tlm  jud.irmeiit  was 
cndcred,  issue  a  new  execution,  nr  renew  the  former  exc- 
utiou.  Au  execution  is  renewed  by  a  writlen  iDdorseinent 
hereupon  to  thut  etl'ect.  Btgued  by  tlie  justice,  and  dated 
ipon  the  day  wlien  iUsnnkdc.  If  part  of  tlie  execution 
Las  lieen  s^atisfied,  the  iniJorsement  mu^t  state  the  sum  re- 
Dainint^duc.  Each  indorsement  renews  the  execution  for 
ixty  (luya  from  die  dale  thereof.  A  justice  whose  term 
►f  office"  has  expired  may  thua  issue  or  renew  an  exe- 
;uti<in. 

§  3028.  The  same  personal  property  is  exempt  from 
evy  and  Bale,  liy  virftte  of  an  est'cution  issued  liy  a  justice 
>f  the  peace,  whicli  ia  exempt  from  levy  and  sale,  by 
rirtue  of  au  execution  issued  out  of  the  supreme  court,  and 
n  the  like  cascg,  and  under  tlie  same  circumstances,  a.s 
prescribed  in  sections  one  thousand  fhrt-j  hundred  and 
eighty  nine,  one  tkuiisatid  three  hundred  and  ninety,  one 
thousand  three  hundred  anfl  niuely-oue,  one  tbouyariii  three 
hundred  and  niuety-lwo,  one  thousand  three  hundred  and 
ninety-three,  and  one  tlioiisaiid  three  lumdrcd  and  ninety- 
four  of  this  act,  and  the  other  special  provisions  of  law, 
relating  to  such  an  exemption. 

§  3029.  A  constable,  who  takes  personal  properly  into  47  Hutt,^ 
hi.s  custody,  by  virtue  of  au  execution,  iiiual  indorse  upon 
the  execution  tlie  time  of  levying  upon  it.  lie  must  im- 
mediately poi^t  coiispieuouHly .  in  at  least  three  public  placejj 
of  the  city  or  town,  in  which  the  properly  was  taken, 
written  or  printed  nolices,  .signed  by  him.  describing  the 
property,  andBperifying  the  place,  within  the.  same  city  or 
town,  where,  and  the  lime,  not  less  than  six  dayB  iifler  Ihe 
posting,  when,  it  will  bo  expose<l  for  sale. 

§  3030.  The  provi-siouis  of  sectiona  one  thou.sand  three 
bundred  and  eigbty-four,  one  tboui^aud  three  hundred  and 
eigVity-flve,  one  thousand  Ihrce  hundred  and  eighfy-Klx,  one 
thouiiaud  three  hundred  and  eighty-seven,  one  Ibouwmd 
iour  hiandrcd  and  live,  one  thousand  four  hundred  and. 
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nine,  one  thousand  four  hundred  and  ten,  one  thousai 
four  hundred  and  eleven,  one  thousand  four  hundred  vt 
twelve,  and  ime  thousiind  four  hundred  and  Iweaty-eieU 
of  this  cct,  suhstituliug  the  constabJu  for  the  sheriff!  »ppl» 
lo  nnd  govern  the  levy  uptm  and  sale  of  personiil  properi] 
by  virtue  of  an  cxeeutiou  isaiie^l  hy  a  justice  of  tlie  piwi 
except  where  a  dillereul  rule  is  prescribed  in  this  twl. 

S  3031.  The  conftuhle  must  return  the  execution  loiW 
iuNtJee,  and  p:iy  to  him  the  firaount  of  tl)e  judgmtnt.  »iia 
interest,  or  so  mueli  thereof  us  he  has  colh'ntcd  ;  rt'tuni:'!; 
Ihe  .Horplus,  if  any,  to  the  person  from  whuse  prop"';-' 
was  col  lee  ted. 

§  8032.  For    want    of   xuffldent     personal    propprt* 
whereou  to  levy,  the  «!Onstable  must,  if  tlie  executi 
quires  it.  hitcsi  the  judt;nient  debior,  and   convey  ! 
the  jail  of  ihe  county.     The  keeper  of  the  jail  miisi 
upon  keep  itie  judgment  debtor  in  custody,  in  all  r^ 
as  if  the  esetruiiun  was  is-sued  out  of  the  .supreme 
until  the  jiidn-menl  and  the  fees  of  tlie  constable  arcpm 
or  until  llie  judgcncnt  de.htor  i.s  thence  di.'<cLarffcd.  in  il 
course  of  law  ;  e.Kcept  tlnit  if  the  execution  lia«  an  indoi 
merit,  showino;  that  the  judgment  was  rendered  iuaoactid 
for  a  jHTinltv  or  forfeiture,  given  by  a  Ktntutc  of  Ihe  St»i 
the  sheritT  shull  not  admit  tlu;  judgment  debtor  to  the  litW' 
ties  of  the  jail. 

§  3033.  [vImVn&SS.]  II  n  iwrson  committed  to  jsilbj 
Tirlue  of  an  execution  issueti  by  a  justice  of  the  peace 
out  of  the  niijniei[>!d  court  of  IJutTttlo,  or  by  virtue  of 
e.xeculioti  issued  by  a  county  clerk  on  a  transcript  of  a  j 
nipnt  recovered  before  a  justice  of  the  peace,  or  in  the 
niuniripal  court  of  BufTalo,  has  a  family  within  the  i 
for  winch  lie  prosndes,  lie  must  be  diacliarjcrcd.   nfter 
maining  in  custody,  either  with  or  witlioiit  being  admittfli 
to  (he  jnil  liberticH,  thirty  days;  r^therwise  he  must  l»e  Jll 
charged  after  so  reuiainiiiff  sixty  diiys. 

^  3034.  In  or*]er  to  procure  a  di-w-harge,  a.s  prescrib 
in  the  liisl  neetion,  the  prisoDcr  must  make,  and  delivf 
the  sheriff  or  jailor,  an  afiidiivit,  stalinj^  the  facts  whjeli  i 
title  him  thereto,  neconlinEto  the  provisions  of  that  ststio 
I'pon  recei\in^  such  an  afflilir.it,  the  sheriff  or  jailor  i 
forfbwiib  diseljarge  tlie  prisoner  from  his  custody, 
must  thereupon  deliver  the  Hffidasit  to  the  clerk' of  i 
county,  who  must  tilo  it  in  his  ollire,  without  foe. 

§  3036.  A  sheriff  or  jailor,  who   refuses  to  disc'Lan 
the   pri>ouer,   uiwii    receiving  such  an  affidavit,   forft^l 
twcniy-tive  dollars  for  each  day,  during  which  ho  detu: 
llip  j>risoiirr ;  to  lie  recovered  by  the  latter,  in  additio 
HUT  dnnuipts,  which  he  sustains  by  reason  of  the  faJse 
prison  hunt. 

i5  303  D.  Tliv  re.'-eipt  of  such  im  affidavit  la  adefenee.l 
mi  ni'tion  brouphl  agfiinst  the  sherifT  or  jailor,  bv  reason* 
the  priftoiKT's  (\m'\\at^i% 
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6  3037.  Notwithstandiiifj  the  ilkcharge  of  a  judgment 

BUtor,  Hs  presfi-iln'<l  in  )he  Jast  four  sectlonsi,  Ihe  judgmeat 

^maius  viilid  as  agiiinst  liis  property  ;  and  a.  atw  execu- 

'>n  may  be  issued  accordingly,  as  if  lie  had  not  been  im- 

isoiu'd. 

^  3038.  la  aa  action  for  a  cliattel,  the  possession  of 
^hicli  has  not  been  deliveiwl  to  the  jirevailing  party,  an 
fexeculion,  for  tJie  delivery  of  the  possession  thereof  to  him, 
as  wfll  as  for  any  damages  rfciiveri'd  by  him.  itiay  l)o issued 
toy  tlje  justice  ;  unlcB-s  the  jiidfrmenl  has  been  docketed  in 
XAw  county  clerii's  otiice,  as  preseribecii  iu  title  aixtliof  this 
<?hapter.  It  must  lie  to  the  samt'  effect,  and  executed  in 
^ic  same  manner,  as  a  like  execution  issued  uponujudg- 
lent  rendered  in  (lie  supremecourt  ;  except  thai  it  must  bo 
'  retted  ^renerally  to  any  nonstable  of  the  county  ;  and  that 
\e  direction  to  .satisfy  a  sum  of  money,  out  of  the  property 
the  judgmeut  debtor,  must  be  in  the  form  prescribed 
thi.s  title  for  a  like  direction,  wliere  an  execution  is  issued 
ly  a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of 
loney, 
g  3030.  If  a  constable  fails  lo  return  an  execution  with- 
tivc  days  after  the  return  day  lliereof,  the  parly,  in 
l^hose  favor  it  was  issued,  may  recover,  in  an  action  against 
le  constable,  the  amount  of  the  execution,  if  it  was  issued 
Xpoa  a  judgment  for  a  sum  of  money  ;  or  if  it  wa.s  for  the 
lelivcry  of  the  possession  of  a  chattel,  the  value  of  (he 
chattel,  a-s  specified  in  the  judgment,  togellier  with  the 
lamages  and  costs  awarded  thereby  ;  and,  iu  either  case, 
itJi  interest  from  the  time  when  the  judgment  waa  ren- 
dered. 

g  3040.  A  constable  shall  not  levy  upon  or  se)l  prop- 
erty, or  arrest  a  defendant,  or  take  possession  of  a  chattel, 
Wby  virtue  of  an  execution,  iif  ler  Ike  time  limited  tliereia  for 
Hts  return,  imlesstlte  exeeulion  has  been  renewed  ;  nor  shall 
Bac  do  any  act  uadcr  a  renewed  execution,  after  the  expira- 
■Sou  of  the  time  for  which  it  haa  Ijeeu  renewed. 

§  3041.  Where  money,  collw-ted  hy  a  constable  upon  an 
Bxecutiou,  i.s  not   paid   over  by  him   a<!eording  to  law,  any 

erson  entitled  thereto  may  maintain  an  action  iniiiaown 
oame,  upon  the  instrument  of  security  given  by  the  con- 
ptableand  bis  surclies  ;  and  may  recover  therein  the  sum  so 

jllected,   with  iuteiest   from  the  time   when  it  was  col- 

Ected. 

§  304S.  A  constable,  to  whom  an  execution  ia  delivered, 
'  wlio^e  term  of  office  expires  on  or  before  the  return  day 
lliereof,  must  proceed  tliereupon  in   the  same  matuier,  aa  if 
^tiis  term  of  otHr.e  liad  not  e.Kpired  ;  jind  he  aud  hia  sureties 
ire  liable  for  any  neglect  of  duty,  with  respect  to  the  exe- 
cution ;  or  for  money  collected  thereunder,  or  for  damages 
jHtained  by  reas-nnof  any  act  done  by  the  constable,  touch- 
ig  the  execution,  in  the  sauie   manner,  aud   to  the  same 
tteat,  as  i£  hiu  yarn  of  ofiQce  had  not  expired. 
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§  3043.  'iVhercii  ludgment.  rendered  by  a  justice  of 
peace,  ban  been  dookeiinl  with  a  county  clerlv,  upon 
filing  either  nf  u  transcript  from  tbe  justice's  dookci.ofnl'] 
transcript  frnm  the  clerk's  docket  of  another  counlj.lk 
execution,  to  he  issued  theirupon  by  tbe  county  clerk, b»I 
l»e  in  tJio  s.'ime  form,  and  exi«iited  in  the  same  njunDcr.i**] 
execution  issued  i)ix)n  a  jiidpneut  of  tboci- 
escepl  ;ts  «lherwisepre.«oril)e<l  in  section  onetli 
hundred  and  sixty-seven  of  this  act ;  and  exci-i.;  ... 
where  the  juflgroent  is  for  a  sum  less  than  twi : 
dollars,  exclusive  of  costs,  the  direction  to  wilisfy  tli 
ment  out  nf  the  reid  pruperty  of  the  judtrmeni  delui 
be  omitlecl,  In  that  c»*e  the  provisions  of  this  act,  i 
to  the  Bulisfaelion  of  an  execution  out  of  the  judgm« 
debtor's  real  property,  are  not  applicable  thereto. 

TITLE  VllL 


Appeals. 


Abticije  1.  Appeal*  «etii'rally 
■     lonl  \vl: 
court 


S.  App<>n'  \vli«re  ii  m-w  trfal  I«   not  Ijad  In  the  tpfi^ 

court. 
8.  Appt^al  for  h  new  trial  in  the  appellate  court. 


ARTICLE  FIRST. 

ApPE.VLS    flENKHALLT. 


I  8044.  Justice's      Jndtrment     rv- 

viewed  by  appeaL 
SMS.  Who  may  appeal.     To 

what  court  appeal  to  be 

takea, 
SKM.  Apptti ;   when   and   how 

taken . 

8047.  Service   of    iiollc"?    npon 

JQgtiee;   paymeai  of 
co»ta  and  fee . 

8048.  Service    of    uutiee    npon 

re^ponrlent. 

8Ui9.  .^.meiiiliuent  when  al- 
lowed. 

8030.  TTndertjilclnj;  to  rtay  cxe- 
cntton  upon  jndemeDt. 

SOU.  Proceedings  ;  how  stayed. 


M  nun,  55. 


10  Abb.   N. 
1  C.SSO. 


I  KSL  I(L  ;  when  JiuUcc  l*d 

etc 
8083.  Retam 
3054.  Id.  ;  when  jasticelliig 

out  of  office 
303S.  Further  retnm  ;  how* 

pcllc4. 
8(160.  Id,  ;  when  juetlcolad 

etc. 

8067.  Proceeding?  wben< 

fact  is  alle^d. 

8068.  lieHtitntluii  unoDi 
xeo.  Setiine  off  co«ttai>i( 

covery. 
3060.  Certain      soma 

inclnded     Id 

laenta. 
8UC1.  .Jud^nent  roll. 


g  3044.    The  only  mode  of  reviewing  a  judgment, 
dert'd  by  a  Justice  of  the  peace  in  a  civil  action,  is  byl 
appeal,  a.s  prescribed  in  this  title. 

t5  3046.  An  appeal  may  be  taken  by  any  part.v 
prieve<l  by  the  |judjjmeQt.     Where  the  judpinenl  wii8  r 
dcred  by  a  justice  of  the  peace  nf  the  citj-  of  Buffalo,  I 
ii.pt>eal  must  lie  to  the  superior  court  of  that  city  ;  iue» 
other  case,  it  must  be  to  the  couuty  court  of  th«j  co 
Where  the  judgmout  was  rendered. 

§  3048.  [Amd  188'2.J  An  appeal  must  be  taken, 
twenty  days  uilci  Mie  cuVts  ol  \.V»>.  \vi4,%EaKai  in  the 
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kcl;  except  Ihni,  whero  a  defendant  appeals  from  a 

dgment  rendered  in  an  ai'iion,  wherein  he  did  not  appear 

id.  the  Buruinona  was  nut  ficrHODjilly  served  upon  bini,  the 

ipeal  may  Ije  tnken  wiihiu  tvveiily  diiya  after  the  personal 

vice  upon  him,  ou  the  part  of  tlie  plaiutiff,  «f^  written 

lOtice  of  the  cnlry  of  the  judgnn'nt  ;  bnt  not  afler  the  ex- 

-ralion  of  five  years  from  the  eutrv  o    the  judgment.     An 

ippeal  iataliea  hy  serving  upon  the  justice  by  whom  the 

idgmenl  was  rendered,  and  upon  the  respondent,  a  written 

lodee  of  apjieni,  suhseribtd  either  by  the  appellant  or  by 

attorney  in  the  appellate  eourl. 

§  3047.  Service  of  the  notice  of  appeal  upon  the  justice, 

ust  be  made  by  delivering  it  to  hiui  personally,  or  to  bia 

erk,  appoinfed  pursuant  to  law  ;  bnt  if  the  justice  i.s  dead, 

r  if  neithiT  he  iiur  his  clerk  can,  a!  ter  reasonable  diligence, 

e  found   within  the  county,   service  of  the  notiec   upon 

e  justice  may  be  made,  by  delivering  it  to  the  clerk  of 

e  appellate  court.     Uuleiis  the  justice  in  dead,  the  appel- 

,nt  must,  at  the  time  of  serving  the  notice,  pay  to  the  per- 

n  to  whom  it  is  delivered  the  costs  of  the  action,  included 

the  judgment,  and  the  sura  of  two  dollars,  aa  the  fee  of 

ibc  juHtice  for  making  the  return. 

3048.    Service  of    the  notice  of    appeal  upon  the 
spondent  may  Ije  made,  by  delivering  it,  in  any  part  of 
;he  State,  to  the  respondent  personally,  or  in  one  of  the 
'ollowing  methods : 

1.  If   the  respondent  is  a  resident  of  the  county,   by 
eaving  it  at  his  residence,  with  a  person  of  suitabfe  age 

nd  disHTctioii.     If  he  i.s  not  a  refddent  of  the  county,  and 

he  person  who  appeared  as  his  attorney  upon  the  trial  ia  a 

jiident  thereof,  it  may  be  served  upon  the  attorney,  either 

rsonally ,  or  by  leaving  it  at  his  residence,  with  a  jk-rsou  of 

itable  ageAndi  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with  due 
iligence,  upon  the  reapt^ndent  personally,  or  in  the  method 
irescrihed  in  the  foregoing  subdivision,  the  notice  of  appeal 

ay  be  served  upon  him,  by  delivering  it  to  the  clerk  of  the 
ppeliate  court. 
g  3049.  Where  the  appellant,  sea-sonably  and  in  good 
faith,  serves  the  notice  of  ap|wuJ.  \ipon  either  the  justice  or 
the  re^[)ondent,  but  omits,  through  mistake,  inadvertence, 
or  extnisable  neglect,  to  serve  it  upon  tlie  other,  or  to  do 
any  other  act  neces.sary  to  perfs  ct  the  appeal,  the  appellat;; 
court,  upou  proof  by  afDdavit  ol"  the  facts,  niav,  in  ils 
discretion,  penult  the  omis.'jion  to  be  supplied,  or  ar;  amend- 
iiitut  to  be  made,  upon  such  terms  as  justice  requires. 

§  3060.  If  the  apiH'llant  desires  a  stay  of  execution,  he 

must  give  a  wriileii  uirlertaking,  executed  by  one  or  more 

sureties,  approved  liy  the  justice  who  rendered   the  judg- 

K  nient,  or  by  a  judge  tif  the  appellate  court,  to  the  effect 

K  that,  if  the  appeal  is  di.siui.stied  ;  or  if  judgment  is  rendered 

^ftgaiiost  the  appellant  in  the  appellate  court,  and  an  execu 


88  Hon,  497. 
5  Civ.  Pro. 
141. 


\ 


S8Han, 
18  Week. 
Dig.  filO, 
23M.aS8. 
S  Cir.  Pro. 
SI. 

84  N.  T. 
Stiite  Rep. 

8:b. 

Sapp.  676. 

62  How.  Pr. 

2B8. 

5  Civ.   Pro. 

81. 

IS  Id.  1S3. 

43  HaQ,  SOU. 


J 


APPEALS 


113051^ 


Civ.   Pro, 
no- 


tion issued  thereupon  is  returned  wliolly  or  partJy  uns 
fied  ',  the  surelics  will  pay  the  amouut  of  the  judgment,  ( 
the  portion  thereof  roriiiiinine;  unsatisfied,  not  exc'«edinf 
sum.  spei'iRcd  in  Uie  undRrlakirig,  wLich  must  bo  at  M 
one  hundred  dollars,  and  not  le*s  than  t^vice  the  amotuiti 
the  judjrmcnt ;  or,  if  the  judgment  in  the  justice's  cotu 
for  the  recovery  of  a  chattel,  that  the  sureiita  will  pay 
■fiuni  fixed  hy  tlwt  judgment  as  tlie  vulue  of  the  chattel,! 
gether  with  the  damages,  if  any,  awarded  for  the  tak 
■witli holding,  or  detention  thereof,     A  copy  of  the  iin 
taking,  with  a  notice  of  the  dehvery  thereof,  must  be  mt 
•with  tlie  notice  of    appeal,  and  iu    like    manner.     I 
km  one  thousinid  three  hundred  and  thirty-flve  of  thiaj 
applies  to  such  au  imdertukin^r, 

§  3051.  The  delivery  of  the  undertaking  to  the  ._ 
'or  to  his  clerk  appointed  pursunnt  to  law,  and  service  ( 
,'copy  thereof,  and  of  notice  of  the  delivery  thereof,  stav  j 
issuing  of  an  execution  upon  the  judgmcDt.     If  an  ex4 
tion  hits  been  issued,  the  Bervicc  of  a  copy  of  the  underl 
ing,  certitied  by  the  justice  or  the  clerk,  or  accompa 
■with   an  nflidflvit,  showing  th:it  it  is  a  copy^  and  tlmt  L. 
original  has  been  didy  filed,  upon  the  otflcer   holding  tbej 
execution,  stay  a  further  proceedings  thcreimder. 

§  3068.  Where  the  ,iiiatiee  is  dend,  or  cannot,  with  i 
diligence,  be  f  luiid  within  the  count v,  and  he  haa  no  clff 
apixtinted  pursuant  to  law,  or  the  clerk  cannot,  with  tlu<^ 
diligence,  be  found  within  the  coiiiity,  tlie  under 
tnny  bo  filed  with  the  clerk  of  the  itppelhtte  court.  In  1 
case,  notice  of  the  filing  must  be  given  to  the  resiMiod^ 
as  prescribed  in  section  three  thouwind  and  forly-eigbfi 
this  art,  for  service  of  a  nutice  of  ajipeid  upon  him.  T 
filing  of  the  undertaking  has  the  same  effect,  as  the  deli» 
thereof  to  the  justice;  and  a  copy  theretif,  certitied  by  i 
county  clerk,  served  upon  the  officer  Lolding  an  exeeutf 
ha.s  tfie  same  effect,  as  if  it  were  certified,  as  prescribe 
the  last  Bection. 
Civ.  Pro.  §  3068.  The  juslice  must,  sfter  ten  and  within 
days  from  the  service  of  the  notice  of  appeal,  aud  the 
ment  of  the  costs  and  fee,  as  prescribed  in  section  t 
thousand  sind  forty-seven  of  this  act,  make  a  return  to  thfll 
pellaie  court,  annex  thereto  the  notice  of  ajipeal  and  lh«| 
derlaking,  if  any  has  been  delivered  to  bun  or  to  his  clfl 
and  file  the  same  with  the  clerk  of  the  appelhiie  court.  1 
return  niiisl  cuutain  all  thepniceeiliugs,  including  the! 
dence  and  the  judgmeut;  unless  the  appellant  ba.s,  in  1 
notice  of  apjieal,  demanded  ii  new  trial,  in  a  case  wher«l 
is  entitled  thereto,  as  piescribeil  in  article  third  of  thisdl 
In  &  latter  case,  the  justice  must  return  the  sunimons,  f 
gether  with  each  warrant  of  attaehmeni-,  order  of  arrest, 
requisition  to  replevy,  or  execution  granted  by  him  in! 
action,  with  the  proif  of  the  service  thereof  ;  the  nieadit 
or  copies  thereoi  ■,  tt\e  ■^TwtcA\wi^  u\jon  the  triul ";  and  I 
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jgmeut ;  with  a  brief  statement  of  (be  amount  and  nature 
'  the  claiins  litigated  liy  ilie  parties.  But  he  need  not  re- 
Tii  the  evideuee,  or  auy  piirt  tliiTeof,  unless  lie  is  required 
1  to  do  by  the  upecial  order  of  the  appellate  court. 
t$  3054.  Wbere  the  justice  liaa  gone  out  of  ofHce,  be 
ast  ncvertlielf'ss,  niuke  a  n-liim  in  the  same  mauucr,  nnd 

1  reiuni  iiiia  ihc  sume  effect,  as  if  ho  retnaiuc<i  in  offlte. 
j  3055.  If  the  return  is  defective,  the  appellate  court 
ay  direct  the  justice  to  make  a  further  or  anieiided  return, 

often  a.s  is  necefisiiry.  The  appellate  court  may  com- 
sl  tlie  justice,  by  uttacbmetit,  to  mnke  and  file  a  return, 
'  a  fnrtlier  or  amended  return.  The  court  i.s  always  open 
>r  thoat)  purposes.  Where  the  jujitiee  has  removed  to 
lother  county  of  the  .Stiite,  the  appellate  court  may  com- 

him  to  nmke  the  return,  as  if  he  was  still  within  the 
)unty  where  t!ie  Judgment  wus  rendered. 
g  3063.  If  tlie  justice  dies,  becomes  a  lunatic,  ahsconds,  se  ^f.  Y. 

lovea  from  the  8lale,  iir  utiienvise  becomes  unable  to     state  J 
ike  tlte  return,  the  iijjpL'llate  court  may  receive  affidavits, 

examine  wiiiios.s(.s,  a-i  to  the  evidence  and  other  pro- 
edings  taken,  and  Uie  judgment  rendered,  hefore  the 
It  ice  ;  and  may  deternune  the  appeal,  as  if  a  return  had 
2a  duly  made  by  the  jiititice. 

^  3067.  Where  an  appeal  is  founded  upon  an  error  in  fact  49  Han,  1 
kl''the  proccetlmgH,  not  allecting  the  merits  of  the  action, 
Ixxd  not  witliiu  the  knowledge  of  the  juwiice,  the  court  may 
ieterniine  the  matter  upon  atlidavits  ;  or,  in  its  discretion, 
ipou  tlio  esiiiuitialioa  of  'vvitncsws  ;  or  in  both  methods. 

g  3068.  Where  the  judgment  of  the  justice  ia  reversed  181N.T. 
kr  modified,  the  appelhile  court  tiLay  n.uke  or  compel  rcsti- 
Vitiuu  of  ]m»perly  or  of  a  ri.i;ht,  lost  by  means  of  the  erro- 
i«ous  judgiueiit  ;  but  not  so  as  to  ;ifieet  the  title  of  a  pur- 
shsiscr,  in  good  fnilli  and  for  value,  of  property  sold  by 
►iriue  of  a  warrsuil  of  attiicbmeut  in  the  action,  or  an 
sxecutiou  issued  upon  the  judgment.  In  that  caae,  the 
appellate  couit  may  compel  the  value,  or  the  purclmse- 
i>rice  to  Imi  restored,  or  deposited  to  abide  the  event  of  the 
kction.  as  justice  require.^.  Six  dny.s*  notice  of  an  applica- 
ion  fur  an  order  for  rcslitution  must  be  given  ;  aud  if  llie 
tpplicatiou  is  grunted  liefore  judgiueut,  the  proper  direction 
tiuy  be  included  therein. 

g  3050.  If,  upon  the  appeal,  a  sum  of  mooey  is  awarded 

;o  one  party,  and  costs  are.  awarded  to  the  adverwe  party, 

l4ie  appellate  court  must  set  off  the  one  against  the  other, 

~jd  render  judgment  for  the  bsilanee. 

[§  3060.  Where  coats  ore  nwtirded  to  the  appellant,  he 

jy  include,   in  the  dishurseiucnta  upon  the  appeal,  the 

els  and  fee  paid  to  the  jtistice  upon  taking  the  appeal ; 
trxd,  where  the  judgment  rendered  by  the  justice  was  against 
ihe  appelhint,  he  may  ,'dso  include,  in  those  di.'ihurscinenis, 
Oui  costs  of  the  action,  before  the  juistice,  which   he  woul" 

t 
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have  been  entitled  to  recover,  if  the  judgment  of  tli«| 
had  been  in  his  fuvor,  < 

§8061.  The   clerk,   iinineiiiutely    after  i"' 
judgment  upon  the  determination  of  an  appeiii.  ; 
togetluT  and   file  such    of   the  followinjr  !i;ip'r-  ,i 
used  upon  the  appeal ;  wliich  constltuie  tln'  jinli:i:i'ii 

1.  The  return  of  the  jastice,  or  a  certiliuii  wp)  niti 
the  notice  of  appeal ;  and  the  undertaking,  if  aii}'  liti 
given. 

2.  The  verdict,  report,  ordepision.  and  each  offet.U 
made  as  prescrihed  in  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  togetLer  wi 
notice  of  exceptions,  or  case,  which  is  then  on  file. 

4.  Every  other  pnp(T,  then  on  lile,  and  acerlifieil 
eveiy  order,  wliich  in  any  way  involves  the 
necessarily  affects  the  judgment. 

ARTICLE  SECOND. 

AfT&AIi     "WHEltK     A     NEW     TBl>i     IB     HOT    HAD 
APPELLATE  ConBT, 


i 


S  aon.  Hearing  of  appeal ;   dit-  %  tfKtt.  Id. ;    proci 

mitwal  ttiereor.  joMice. 

a06&.  JadgmcDC  90(16.  Co^ta  ;  wbeow 

8061.  When  new  tdal  in  j:iBtlc«'a  8067.  .Amount  o(  cott 
court  may  be  direcUid. 

MHow.  Pr.      §3068.  [Am'd  ISSB.]    If  the  case  is   one  n 
MS.  appellant  ifs  not  entilled  to  or  has  not  demanded  a 

in  the  appellate  court  as  provided  in  section  three 
and  .«<i.vty  eigiit  of  this  act,  the  res|Kmdent  may 
twenty  ctiiy.i  of  the  service  on  him  of  the  notice  ol 
serve  upon  the  appellaDt  or  his  attorney  a  writtea 
tion  that  the  judgment  appealed  from  may  be 
with  Ave  dollars  costs  and  diaburscmentsof  tlie  ap| 
thereafter  no  further  steps  shall  be  taken  in  such 
except  to  enter  judgment  in  pursuance  of  such  hti 
for  tlae  enforccmeut  thereof ;  in  case  such  sttpulul 
not  be  si>  served,  the  appeal  may  be  hrought  to  a  h 
.  the  appellate  court  at  any  term  thereof  at  which, 
appeal  can  t>e  he;ird,  tif  1(1  «fter  the  return  is  fileti 
notice  by  either  piurty  of  not  less  thim  eight  days, 
be  places!  upon  die  calendar,  tiud  mast  continue  tl 
without  further  notice  until  it  is  finally  disposed 
after  being  regularly  placed  upon  the  calendat; 
party  brings  it  to  a  bearing  before  the  end  of  tb 
tenn  fiiereafler  at  which  it  might  be  noticed  for  he( 
heard,  tbc  court  must  dii^miss  the  apjx^al  unless  i 
the  same  to  be  continued  for  cause  shown.  If  th 
is  to  the  8Ui>erior  court  of  Buffalo  it  must  be  he 
general  term  thereof. 
18N.  Y.  §3063-     [Am'd  1393.]    In  a  case  specified  in 

Stale  Bep.  section  the  apy^®'*^  lauat  be  henni  upon  the  ortgina 
81)3.  or  a  cerlifted  cnyi^  tnteteol  tt.tv\ii  co-^^  c«  toYvea  tuel 
uotbe  fvitn\a\ieA  lilt  V.Veu**  oV\.\s%  v)\js\..   'i'vift 
court  must  rau^et  ^\iaist,av«Ti.\,  B.iMi<ax\\\viV^  >^'iiY 
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Trithoat  regard  to  tech'iical  orrors  or  d-fects,  which  do 
ffect  the  merits.  It  inKy  nffirm  or  reverse  the  judgment 
.e  justice,  in  wliole  or  in  part,  and  as  to  any  or  a  1  of  the 
'es,  and  (or  errors  of  l«w  or  of  fact.-  When  the  appeal 
thociiunty  ooart  of  Kinss  cotiat/,  Riiid  conrt  mtiy,  up. 
8  reversal  of  a  judgniGnt,  order  u  new  triid  bt'fora  the 
justice  or  before  another  justice  of  the  same  county  to 
signaled  in  the  order,  and  at  a  time  and  place  to  be 
ed  in  the  order,  aud  in  such  a  case  the  costs  of  the  ap- 
sholl  be  in  the  disuretiou  of  the  appellate  court. 

8064.  If   the  appeal  is  taken  by  a  defendant,  who  g  civ.  Pro. 
_  to  upfR'ar  before  tiie  justice,  either  upon  the  return  iw). 
e  suniinons,  or  at  I  ho  time  to  which  ll>e  trial  of  •'^^  I™  ^A-s 
iOn  wii.s  uiljoiimed  ;  and  iuT  shows,  bv  affidavit  or  other-  5,1  Kn  'sin 
tlial  mmiifest  injustice  has  been  done,  and  renders  a 
faelory  eseuse  fur  his  defiudt ;  theuppcUiite  court  miiy, 
di-seretion,  set  iiside  the  judgnieiit  appealed  from,  or 
^  proceediDo;s  thereunder,  iiml   by  order  direct  a  new 
il,  before  the  same  justice,  or  before  another  justice  of 
^same  coimtv,  dcsijniated  in  the  order,  at  such  a  time 
B  place,  specifled  in  the  order,  and  upon  such  termsj  as  it 
Ima  proper. 

I  3065-  lAm'd  1893.]  Whcra  a  new  trial  is  directed  be- 
|b  a  justice  as  prer^cribed  in  the  laat  two  sections,  the  par- 
I  must  appear  before  liim  at  tlia  time  and  place  Mpecified 
Bie  order  of  the  appellate  conrf,  udthnut  sf-rvice  of  any 
Boe  or  of  a  copy  of  the  order.  Thereupon  the  Ulse  pro- 
ninKR  must  be  had  in  the  iictiou,  aa  upon  the  return  of  a 
bmons  I'ersonally  aerved. 

S066.  Upon  an  appeal  provided  for  in  this  article,  the 
■d  of  costs  is  regulated  a><  follows : 
If  the  appeal  i.icli.smis.sed.  because  neither  jiarty  brings 
a  lieariuK,  M."*  prescribed  in  this  article,  co-hIh  shall  not 

iwajded  to  either  party. 
If  the  judgment  ia  reversed  for  an  error  in  fact,  not 
tiug  the  merits  ;  or  if  a  new   trial  is  directed,  before 
nieoranollier  justice,  as  prewribed  in  this  article; 

isosts  of  tlie  ni)peal  are  iu  the  discretion  of  the  appellate 

If  the  judgment  is  affirmed,  costs  must  be  awanled  to 
jreJipondi-rri. 

i,  If  the  judgments  reversed,  cost*  must  be  awarded  to 
tappelljint. 

|L  If  the  judgment  is  affirmed  only  in  part,  the  costs,  or 
jb  a  part  thereof,  o-s  to  the  appellate  court  seems  just, 
t  exceeding  ten  dollars,  besides)  dib;bursementH,  may  be 
brded  to  either  party. 

lS089.  Upon  an  appeal,  provided  for  iu  this  article, 

[tB,  when  awarded,  must  be  as  follaws,  besides  disburse- 

Jits: 

Po  the  appellant,  upon  reversal,  thirty  doWars. 

To  the  rcepoudt'ut,  upon  aflirmunue   ''""•"i.v-ftxe  ^o^^a-Tft.. 
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ARTICLE  THIRD. 
Affeal  Fob  a  new  Thial  in  the  api'kli^atk 


I  S088.  WhCD  a|i|R'1lan(  may  d^  I  3071.  Proc«od!ng»  la 

iiianil  new   trial  in  aj>-  court, 

pcllnie  court  SOTS.'  Offer  to  com|iH 

8080.  UodcrtAkinL'  to  be  i:iven.  reiisni. 

8070.  Offer  10   eumproml£e  be-  3<W3.  Amoani  of  c»( 
fore  return. 

gi  How.  Pr.       §  3068.  [Am'<l  1893.]  Where  an  issae  of  fact  o 
M.v  of  lAW  was  joined  before  the  j notice  and  the  sani  ( 

ffiid'a?*'*'  jidi;ment  ■was  demanded  by  uither  party  in  his 
^_  tiia.zia.  excce  1b  fifty  dollars,  or,  where  in  an  action  to 
^m  chatitti,  the  yalnn  of  the  property  as  lisei),  tose 

^K  the  damages  recovered,   if  'tny,    exceeds   iifry  do 

^H  appellant  way,  in  bis  notice  of  appeal,    except 

^^^^^  appeal  is  to  the  county  o  >nrt  of  Kings  county,  ( 

^^^^K  new  trial  in  the  appellate  court;    and  tberenpon 

^^^^V  titled  thereto,  whether  the  defendimt  was  ur  waa 

^^^^H  ent  at  the  trial.     An  app«-al  from  a  jadgment  of 

^^^^B  coart  or  by  a  justice  of  the  peace  in  the  city  of 

^^^^B  or  any  of  th^  towns  in  the  county  of  Kings  mnfl 

^^r  and  diapoHed  of  In   the  manner    prt'scribed   i 

^V  first  nnd  second  of  thi.H  chaptt^rand  title,  nbd  not 

5  Civ.  Vro.      ^  8069.  To  render  such  an  appeal  effectual, 
81.  liml  must,  at  the  lime  of  tlio  scrnce  of  the  nolioi 

^L  upon  the  justice,  give  the  iiiiiiertaking  requin 

^H  title,  to  stay  the  exe<:.-utic>u  of  the  judgment. 

"     16   Week.        §  3070.  [Am'd  18S5.]  Upon  nn  appeal,  provi 
^ffc '**.,-  thJH  article,   fnnii  a  jurtifmeut  for  a  .sum  of  mi 
jimTkm!^' either  parly  may,  wtthio  fifteen  days  after  sern 
S8  Id!  aw.      notice  of  appeal,  nerve  tipcn  the  adverse  parly,  4l 
iaid'  ins'     at'wney,  a  writleii  f>(Ter,  to  allow  Jiuiginent  to  " 
aj  N."  Y        i°  '^"^  apiML'llale  court,  in  favor  of  either  party. 
Stale  itrp.  fled  .-iiiiii.     If  the  ofTer  is  not  accepted,  it  caun( 
*»i.  upon  the  trial.     1/  the  party,  within  urn  days  al 
326  .^.y.MB.  Q^  j^jjg  jiifgf  upon  him,  serves  upon  the  party 
Kunie,  or  upoJi  ]ii>  iillorney,  written  notice  that 
the  offer,  he  must  lile  it,  with  an  afTiiiiivit  of  eei 
notice  of  aceeplanee,  with  the  clerk  of  the  appp] 
who  thereupon  must  enter  judirment  acconiingl_ 
an  offer  is  irwde  u.h  above  provided,  the  party  Tj 
accept  the  same  shtill  he  liable  for  casl.s  or  the  i 
leas  the  recovery  shall  be  inure  favorable  to  hit 
sum  olTcri'fl.     If  neither  party  make  an  offer, 
herein,  the  party  in  vvhoHe  fav'or  the  verdict,  n 
cisiun  iu  the  itppeilate  court  is  given,  shall  be 
recover  his  costs  u|>on  the  appeal. 

§  3071.  Upon  an  appeal,  provided  for  in   t 

after  the  e.xptraljou  ot  ten  days  from  the  time  o\ 

justice's  return,  the  action  is  tleenied  an  action 

the  appellritfVourt ;  ami  all   the  |)rocee<lingB 

clurliu^   Ihe  entry,  eiiforepmcut,  and   review  ol 

ment,  Jire  the  Kairie,  aw  if  Ihe  action  had  l>cen 

in  the  a|>pellale  court,  except  u«  otherwise  8|)( 

HCribed  in  Uus  c\\av\<i^- 

0tN  Y  ^  SOTS.  I'AtVveT  \iwV-s  iwvj ,  a.'*-  «-^l  ''-^wmi  uV 

fiUte  j?..p.  is  "(leetned  at  issue  \xv  XW,  «VV^'^''^  ^'',:i:S:«2«« 

3^'7.  trial,  serve  u\>OTi\.^evit\N*tt»e  v*^^^  .^^^a*" 
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onl  to  lie  taken  npainst  him,  for  u  sum,  or  property, 
le  eflecl  therein  sjiocitied.  with  or  without,  costs.     If 

ore  two  or  iiKyre  drfprdunt?,  nnd  the  nction  can  be 
ted,  B  like  olTer  may  hr'  iimde  hy  onr^  or  morn  defend- 

ag;^ill^t  whom  a  scparjite  jiifiguiciit  iriHy  lie  taken  ; 
if  it  19  arce|itfd.  tli*"  artimi  bi'ooint'.s  si'vere'l,  and  may 
Bed  against  thu  other  di'fcudauls,  as  if  it  tiail  hvvn  orig- 
f  cornnicnei'd  against  them  only.  If  tlie  party  rtt'civ- 
lie  olTtr.  witliin  ten  days  tlicrtafter,  serves  upon  the 
ree  parly,  notice  th:it  he  sifcepts  it.  he  may  file  it,  with 
P  of  attt'ptancf  ;  and  th(>rcn])ou  lh<>  clerk  rnitst  enter 
ment  afeonJinf;!}'.  If  the  offer  is  not  lliii.s  aceei)led,  it 
otbe  proved  nprm  the  trial  ;  and  if  the  party,  lo  whom 
IB  made,  fails  lo  nblain  a  more  favorable  jiidtrment,  he 
Ot  re-cover  cn^its  from  the  time  of  tlie  oiler,  but  inuat 
;osts  from  lliul  lime. 

B073.     Upon  an  appeal,  provided  for  in  this  article,  sOHan,  it4a 
,  when  awardwl,  mu^<t  be  a!:<  foUowsf,  besides  disbunse- 
»; 

r  aTl  proceedinfra  before  notice  of  trial,  fifteen  dollnrs. 
r  all  subsecpient  proeeinlingn  Iwfore  trial,  ten  dollars. 
It  the  trial  of  an  issue  of  law.  tifieen  dollars. 
ff  the  trial  of  an  issue  of  fael.  twenty  dollar*. 
t  the  arjritnunt  of  a  motion  for  a  new  trial  on  a  case, 
^  dollars. 

each  tenn,  not  mure  than  five,  at  whieli  the  appeal  ia 
rly  on  the  ralcudar,  exehidini;  tlie  term,  at  whieh  it 
",  or  otherwise  finally  dispoB(!(l  of,  ten  dollars, 

TITLE  IX. 

Costa. 


%  aora.  Taxation  of  coBta. 
SOJH.  IniTca^cd  coets. 
Wt0.  C0SI8    on    judemcrt    for 

one  or  more  Jofendanti!. 
.lOMl.  Costs  wroLgfuUy  coljecl- 

ed    may   be    recovered 

back. 


Wlien  prevnilinR  party  10 

recover  c(»itF.       Wtiat 

riwts  allow'd. 
When    ni-itlior    party   to 

recover  C(!rts. 
Amount  of  t'OKt*'  limited. 
Costs  upon  domiirrer. 

8074.  E.scept  m  otherwise  speciaily  prescribed  by 
I  a  party  who  recovers  judgment  in  ap  aciton  in  a  ius- 
1  court,"  is  entitled  to  costs  ;  which  must  he  included  in 
(uds^meiil  t'osts  coii.sist  of  the  fet.s,  allowed  by  law, 
prvieesnc-eaMarily  rendered  in  the  tiction.  at  Ihe  request 
W>  |)arty  entitled  to  costs,  or  paid  by  hinv,  as*  presctibud 
jiw  ;  and  of  Bueh  otlier  expenses,  as  a  party  is  entitled 
iclude  in  his  cost^,  by  express  provision  of  law. 
B076.  In  either  of  the  following  cases,  costs  .^^ball 
be  awarik'd  to  either  parly,  but  each  party  must  pay 
|f(\n  cftstH : 

["Where  the  action  is  discontinued  by  the  absence  of 
ibsticc  for  more  than,  one  hour,  after  the  summons  is 
Knablc,  or  after  llie  time  lo  whkh  the  trial  h-.xa  been  ad- 
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drwl  and  spvpntj -five  of  this  act.  or  the  ovoreetr  or  >  , 
inteudent  of  Kie  pwir  of  the  lown  or  ili.slrii:t.  in  wliich  I 
or  mure  (if  tbme  miinuils  are  found  so  running  ai  In) 
herded,  or  paslurtnJ,  muy  iiiaintain  an  «ction  against 
in  a  jufltiec  s  court,  held" in  tli;it  town  or  district,  to  mx 
the  peiiiilty  or  penalties  so  incurred.      Where    Llit- aciiu 
brought  liy  ayriviite  pepjon.  the  juslice  must  pay  the 
ceeds  of  anesecutiou,  issueil  upon  a   judgment  "therri3 
favor  of   the  plaiutifl,  after  di^iuciing  the    tosts,  to  f 
officer,  who  niiirht  have  brought  the  action,  as  pi-escria 
in  this  sjcclion,  to  tv  Rpplieil  by  him  to  the  support  nl  f 
poor  witliiii  his  town  or  distiicL 

§  S083.  If  the  plsititilT  recovers  Judgment,  in  ant 
brought  as  prcscriheil  in  the  last  section,"  the  justice  _ 
award  to  him  tin'  following  suius,  by  way  of  pewaltieSj ! 
Bides  the  coHls  of  the  uctiou: 

1.   For  each  hrirae,  colt,  asa,  mule,  swine,  bull,  ox,  > 
or  calf,  five  doUara. 

8.   For  each  sheep  or  goat,  one  dollar. 

The  entire  nminint  of  the  penalii<?s  may  be  recovered,  iiiJ 
one  action,  although  it  eKcccds  the  audi,  for  which  a  J 
tice  can  render  a  judgment  in  an  ordinary  action. 

§  8084.  Where  one  or  more  callle.  horses,  colts,  _„ 
mules,  swine,  slieep,  or  gnats  are  found  running  at  IftB 
or  hieing  herded  or  pastured,  in  a  piihlie  .street,  highw 
pork,  or  place,  elsewhere  than  in  a  city,  the  overseet 
hi^hwaya  of  the  roail  district,  or,  if  they  are  so  foil 
within  an  incorporated  vHlagi-,  the  street  coiumiss.iaL 
thereof,  hiiving  personal  knowledge  or  being  notifiwlj 
the  fact,  nitist  immediately  seize  the  jinimal  or  aninil 
and  keep  it  or  them  in  his  posses^iion,  until  disposed  ofl 
prc'scrilied  in  the  following  sections  of  this  title. 

§  3085.  Any  person  may  seize  one  or  more  

spocitied  in  the  "lust  section,  then  running  at  large,  orl 
herded  or  pastured,  in  a  public  street,  uighway.'parkTl 
place,  elsewhere  than  in  a  city,  bordering  upon   real  pn 
erty  owned  or  occupied  by  him;  or  then  trespa.ssing  up 
real  p^op(■^ly  no  owned  or  occupied,  having  entered  the 
npoii  from  such  a  public  street,  highway,  park,  or  pla 
The  person  making  the  seizure,  must  keep  the  animal 
ftuinials  seli^ed  in  his  imssession,  imtil  disposed  of  as 
scribed  in  the  following  sections  of  this  tille, 

g  S086.  .\n  officer  or  other  person,  who  seizes 
mal  or  animals,  as  prescribed  in  either  of  the  In.st   ti 
tions,  must  immediately  file,  with  a  justice  of  the 
the  town  in  which  the  sei/.iire  was  made,  a  written  petitifl 
verilnedby  his  onth  ;  setting  forth   Ute  facia,   which   br 
the  case  within  either  of  those  secfion.s  :  iniefly  describii 
the  iiiiiTna!  or  animals  seiwd  :  slating  either   the  name  L 
the  owner,  or  that  his  name  is  not  known  to  the   petition^ 
and  cannot  Ik;  asrnrtaint-d  by    him    with   reasonable  df 
gence  ;  and  yrayimj  for  a  tlnul  order,  dirocting  the  sale 
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le  iiiiimal  or  animals  scizeii,  Hiid  the  a|}plication  of  the 
ceeds  thereof,  as  pri'sciilw-d  iu  tliis  litle.  Where  Uie 
ition  alleges,  that  any  animal  or  aniniala  seized,  were 
lien  trespassing  upon  renl  property  owned  or  occupied  by 
lie  petitioner,  it  must  statf  the  ainonnt  of  the  damaiir'e.H,  if 
ay,  wiiiclj  tht'  petitioner  liiu*  ftUNtuiued  thereby.  In  that 
ase,  the  deeisjon  of  the  justice,  or,  wliere  the  isaues  are 
led  by  a  jury,  the  verdict,  must  fix  the  iimouot  of  tlie 
g^niages. 

§  3087.  Upon  the    presentation    of  the    petition,    the 
_  islice  must  issue  a  p.>ecept  under  liis  hand  ;  directed  to  the 
owner,  if  hie  name  is  stittert  in  the  petition,  or.  if  it  is  not 
so  stated,  directed  generally  to  ull   persons  liaving  any  in- 
terest in  the  aniinat  or  auiuials  scize.ii  ;  briefly  reciting  the 
substance  of  tlie  petition;   descriiiiiig  the  uiima]  or  ani- 
mals scl/j.'d,  and  reiiiiiring  the  persoo  or  persons,  to  'whom 
tlie  prefept  !>■<  direeted,  to  show  cause  before  the  juetice,  at 
a  lime  and  place    specified  therein,  not  lesjs  than  ten  nor 
more  than  twenty  days,  after  tlie  issuing  of  (he  precept, 
why  the  prayer  of  the  petition  should  not  oe  g^ninled. 
g  8088.  The    precept  must  lie  served  upun  the  person, 
whom  it  is  directed  by  his  uuine,  within  the  same  time, 
id  in  liko  manner  as  a  summons  is  required  to  be   served, 
prescribed  in  section  two  thousand  nine  hundred  and  ten 
f  this  act.     Where  itisdircri.ed  generally  to  all  persona, 
iBving  an  intere:il  in  the  animal  or  uDinials  sei/.ed,  it  may 
le  served  by  a  constable  of  the  town,  or  by  &a  elector  ihere- 
if ,  specially  authorized  so  to  do  by,  a  written  indorsement 
pon  the  pa-cept,  under  the  hand  of  the  justice,  by  posting 
copy  thereof  in  at    least    sis    public    and    conspicuous 
ilares  in    the  town  where  the  seizure  was  made  ;  one  of 
which  places  must  be  the  nearest  disliipl  achnol  lious«t,  or, 
if  the  seizure    Wiia    made  within  an  incorporated    village, 
having  schools  in  cbarire  of  a  board  of  education,  a  budd- 
ing in  which  such  a  school  is  kept.     Each  copy  nuisi  be  so 
posted,  within  two  days  after  the  precept  is  issued.    Where 
the  precept  is  directed  to  a  person  by  hie«  name,  and  proof 
is  made,  by  affldavit,  to  the  satisfaction  of  the  ju.slicc.  that 
it  Cimnot,  with  reasonnblo  diligence,    be  personally   served 
upon  that  persou.  within  the  county,  at  least  six  days  be- 
fore the  return  day  thereof,  the  juBiice  may,  by  a  written 
order,   direct  that    service    thereof    be.  made,  by  posting 
copies  thereof,  at  least  five  days  before  the   return   day,  as 
prescribed  in  this  section :  in  which    case,    service  thereof 
mny  be  made  accordingly. 

§  3089.  At  the  place  where  the  precept  is  rclumable, 
and  at  the  e,\piralion  of  tlie  time  specified  in  section  two 
thousand  eight  hundred  and  ninety -three  of  ihia  act,  the  pe- 
titioner must,  unless  the  precept  is  directed  to  a  person  by 
his  nanu^  and  he  iippears,  furnish  proof  of  the  service  of 
the  precept,  as  prescribed  in  the  la.st  .sceij<m.  If  it  was 
served  by  a  constable,  either  personally  or  by  posting,  his 
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written  return  upon  the  precept  is  eufflciect  pmof  of  ll»| 
facts  relating  to  ilie  senice,  hs  stated  therein.  If  ft  ml 
served  by  a  private  person,  proof  of  service  must  be  mail  | 
by  affldnvit. 

§  3090.  The  owner,  or  n  person   having  an  im 
any  animal  seized,  may  appciir  upon  the  return  of : 
cept,  and  thereby  make  himself  a  ftarty  to  f lie  spttuu  i 
ceeding.    The  person  so  appearing  may,  upon  tho  reinni| 
of  the  precept,  tile  a  vrriltcH  answer,  subscribed  by  hin" 
hta  attorney,  and  verilied  by  the  oath  of  the  person! " 
scribing   it,  denying,  absolutely  or  upon    informaiioo  i 
belief,  one  or  more  maii'rial  allegations   contained  in  I 
petitioa.     His  answer  must  also  set  forth  hia  interest  in  I 
animal  or  animals  sei/cd.      The  subsequent  pro 
must   he  the  same  as   in  an  action   in  a   justice's 
wherein  aii  issue  of  fsct  has  bt'on  joined,  except  as  ( 
wise  specially  prescribefl  in  this  title. 

§  3091.  If  no  person  appears  and   answers,  or 
decision  of  tlie  justice,  or  the  verdict  of  the  jury,  wheretl 
issues  were  tried  by  a  jury,  is  in  favor  of  the  petitioner,  I 
justice  must  make  a  tin  111   order,  directing^  the   sale  of' 
animul  or  aniroala  sei/.cd.  and  the  application  of  the  \ 
cecds  thereof .  as  prescrilxfl   in   this  title.     ThereuponI 
Justice  roust  iasue  a.  warrant,    under    his   hand,  air«t( 
generally  to  any  cotLStable  of  the  county,  commanding  1 
to  sell  the  a.jimal  or  animals  seized,  at  public  auction,  I 
the  best  price  which  lie  can  obtain  therefor  ;  and  to  i 
return  thereof  to  the   iustice,  at  n  time   and   place  then 
specifled,    not    le»i    liuin    ten    nor    more     than 
days  thercafler.     The  sale  must  bo  made  upon   I 
notice,  and  in  like  mHnncr,  as  a  .sale  of  property,  by  ' 
of  an  execution  issued  by  a  justice  of   the  jjea'ce  ;  and  I 
constable  must  make  return,  as  required  by  the  warn 
tmd  nmst  pay   the  proceeds  of  the  sale  to  the   iustice,  ( 
dueling  therefrom  his  fees,  at  thu  rate  allowed  by  law jl 
the  collection  of  such  an  execution.  ' 

§  S09S.  The  justice  must  apply  the  proceeds  of 
sale  as  follows : 

1.  He  muHt  pay  the  costs  of  the  petitioner,  as  taxed  I 
the  justice,  at  the  Kime  rates  as  the  costs  of  an 
brought  before  *um,  including  the  justice's  fees  in  i 
action  ;  and  nLso  the  ffcs  for  the  service  of   the 
ciihcr  persnnfilly  or  by  posting,  at  the  rate  allowe 
for  personal  service  of  a  sunimons  by  a  constaWo. 

2.  Out  of  tlie  remainder  of  tlie  proceeds,  he  may  rel^ln. 
to  hia  own  use,  s  fee  of  one  dollar,  for  each  animarsold 

8.  Out  of  ilie  remainder  of  the  proceeds,  he  must  pav  to 
the  olHcer,  or  other  person  making  the  seiztire,  the  folfovf- 
ingfees,  for  the  seizure  of  each  animal  ss'ized  and  sold,  to 
wit:  one  doHur  for  each  horse,  colt,  a.sa,  or  mule; 
cents  for  each  bull,  ox,  cow,  or  calf  ;  and  lwentv-fivr;c«fl 
for  eftCb  goat,  sbwp.  ot  smoe ;  together  with  a  reasona 
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pensation,  fixed  by  liiin,  for  tlie  care  and  keeping  of 
h  animal,  from  tbe  time  of  the  seizure  to  tlie  time  of  the 
le  ;  and,  also,  where  any  animal  sold  whs  seized,  while 
passing  upon  real  property  owned  or  oiu^npied  by  the 
jiitioiier,  ilie  damages  Hustiiiued  by  the  petitioner  in  con- 
gruence thereof,  as  ascerlaitiod  by  the  decision  of  the  ju»- 
le,  or  the  verdict  of  the  juiy,  upon  wbicli  the  tinul  order 
Is  made. 

4.  Out  of  the  remniniler  of  tbe  procecdH,  he  must  pay  to 
»  otflcer,  to  whom  a  line  or  penalty  is  to  be  puid  for' the 
tnefit  of  the  poor,  as  prescrilied  in  section  two  Ihotisund 
fhl  hundred  and  hcveiity-tive  of  tins  act,  the  following 
Bialties,  to  wit :  (ive  dulhiis  for  each  horse,  colt,  bks,  mule. 
01,  ox,  cow,  culf,  or  swiue,  seized  and  sold  ;  and  one 
iUar  for  each  sheep  or  gout,  seized  and  sold  ;  which 
inalties  must  be  received  by  the  oBicer,  for  the  benefit  of 
le  poor  of  his  town  or  dialrict, 

£.  If  any  surplus  remains,  he  must  pay  the  same  to  the 
frson  Of  jiersons  entitled  thereto,  as  prescribed  in  the  fol- 
!wing  sections  of  this  tiUe 

I§  3003.  iVny  person  may,  within  ten  days  after  the 
Mnirn  of  the  wiirrant,  file,  with  the  justice,  a  written  claim 
0  the  surplus  of  the  procp«ls  of  the  sale,  or  to  any  piftrt 
hereof.  On  the  eleveiilh  day  after  the  return,  or,  if  'it  is  a 
iunday  or  a  [)iiblic  holidmy.  on  the  first  day  thereafter, 
rhich  is  neither  Suuday  u*ir  a  public  holiday,  the  justice 
Qust  proceed  to  inquire  into  the  ciaims  sn  tiled  ;  and,  for 
be  purpose  of  determining  them,  be  niust  liear  the  allega- 
ions  and  proofs  of  eflch  claimant  ;  and  he  miiy  issue  sub- 
(cenas,  as  upon  Ilie  trird  of  an  action,  lie  may,  upon  the 
,ppliealion  of  any  clnimant,  and  for  good  cause  shown, 
idjoum  the  heating,  from  time  to  time,  but  not  more  than 
bmy  days  in  all,  Afier  hearing  the  allegjiliona  and  proofs 
►f  all  the  cliiimnnts,  he  must  deride  the  claims,  and  enter 
in  order  iicciirdingly.  If  no  claim  i^  tiled  ;  or  if  the  right 
o  tbe  surplus  money,  or  any  part  thereof,  ia  not  estab- 
ished.  to  the  satisfaction  of  the  justice,  as  prescribed  in 
Ills  section  •  any  person,  wljo»e  claim  was  not  determined 
ipon  the  hearing,  may  tile  a  claim  thereto,  at  any  time 
>efore  the  expiration  of  a  year  from  the  return  of  the  war- 
•ant  ;  and,  thereupon,  the  justice  must  proceed,  as  pre- 
cril>ed  in  this  section  with  ns^pectto  a  claim  died  within 
Jie  ten  days. 

f  §  3094.  If,  at  the  expiration  of  one  year  after  the  re- 
tirn  of  tbe  warrant,  any  portion  of  the  surplus  remains,  a 
;laiin  Iti  which  has  not  been  established  to  tbe  satisfaction 
)f  the  justice,  pursuant  lo  the  provisions  of  the  last  .section, 
he  justice  must  pay  it,  for  Ibe  i)cnelit  of  the  poor,  to  the 
jfllcerto  wlinra  u  tine  Or  penalty  is  to  be  paid  for  the  bcne- 
3t  of  Iho  poor,  aa  prescribed  la  section  two  tllouaaad  eight 
hundred  and  seventy -five  of  this  act ;  and.  lliereupou,  all 
rsons  are  forever  barred  from  any  cluim  thereto.     But,  \1 
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,  claim,  filed  as  preiK:rilK>d  in  the  last  section, 

[, determined  at  the  expirution  of  I  he  year,  the  _      

u^dotennine  it  within  ten  days  thoreiifter  ;  and^  for  that '. 
i.p(XM;,  he  must  retain  the  surplus  iu  his  bands  until  the' lit  I 
termination. 

g  3096.  An  appeal  from  an  order  determiniog  a  cluiSt] 
as  pre«;ril)ed  in  the  last  two  sections,  inay  be  taken  to  ^'' 
county  court,  by  a  claimant,  within   ton   days  after 
making  of  the  order,  as  from  a  judgment  of  a  jusde^ 
an  action  to  recover  a  sum  equal  to  the  claim  ;  and  the) 
ccedings  thereupon  arc  the  same,  except  that  an  unde 
ing  is  not  ne«:e88arv  for  any  purpose.     Ui)on  such  an 
peal,  ciich  other  clainiimt,  whose  interest  is  affected  hy  I 
order  iipp(?aled  from,  raust  be  mudo  a  respondent.   If  ihi'nl 
18  no  such  chiimant,  the  officer  entitled  to  the  surplus  mosi  I 
he  made  respondent ;  but  costs  cannot  be  awarded  ag  '  " 
Lim,  unless  Ite  appears  upon  the  appeal  ;  iu  which  cai. 
costs  are  in  the  discretion  of  the  appellate   court.     W 
an  appenl,  taken  as  prescribed  in  this  section,  is  perfe 
the  county  judge  may.  in  his  discretion,  make  an  oij 
extending  the  lime,  within  which  payment  of   the  euri 
must  be  made,  na  prescribed  in  the  lust  section,  and  stay 
payment  accordingly.     Unless  such  an  order  is  made.  I 
fi  copy  Ihunof  ].•*  served  upon  the  justice,  payment 
te  niude  a«  prescribed  in  the  last  section,  notwiLhstand 
the  appeal  ;  iiud  upon  proof  of  the  payment,   the  ap^ 
I  jnusf.  be  dismissed.    Where  an  appeal  is  takun  to  the! 
I  tircme  court,  from  the  determiuatiun  of  the  county  CO 
^ihe  county  judge,  or  a  justice  of  the  supreme  court! 
'  make  a  like  order,  and  wnli  like  effect. 

§  3096.  If  the  decision  of  the  justice,  or  the  verdifl 
the  jury,  where  the  i.ssuca  are  tried  by  a  jury,  is  in  : 
of    the  person   uriswcrin^j;,  it  must  fix   the  value  of  i 
animal  i*eiz«l.     If  the    justice  or  the  jury   find  thsl 
seizure  was  malicious,  and   without  probable    cause, 
decision  or  verdict  must  asses.q  the  damages  sustained  by! 
person  answering-,  by  means  of  the  seizure  and  detentf 
The  justieo  must  thereupon  make  a  final  order,  awa 
to  the  person  so   answering,  the  return  of   the  anironl 
animals  so  seized,  or  the  value  thereof  if  a  return 
be  had  ;  togc the r  with  hi.'*  costs,  nt  tlie  rates   allowed  1 
law  in  on  nclion  brought  Irefore  him  to  recover  a  chaD 
ami,  also,  twice  (Itc  sum  nssesscd  as  his  duniaf^cs.  if  i 
Thereupon  a  warrant  must  be  issued  by  the  justice 
constable,  to  the  same  effect,  as  an  execution  Lssued,  ifl 
action  to  recorur  u  chattel,  upon  a  judgment  in  fava 
the  defendant,  where  the  chattel  has  not  been  delivt 
him  ;    and  each  pnni.sion   of    this  chapter,  relating 
judgment  and  an    execution   iu  such  a  case,  applies 
final  order  made,  and  a  warrant  issued  thereupon,  ta  \ 
scribed  in  this  section. 

§  8001.  M  tvay  VVnae  a-lus  vba  ^tecept  U  issued,  andlfr  J 
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are  the  commencement  of  the  trial,  the  owner  of  any 
Dimal  seized  may  file  with  the  justice  a  written  demand 
"  the  possession  thereof.  Thereupon  he  is  entilhKl  to  the 
DBsession,  upon  compljing  yviili  the  followiuij  terms : 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  pcti- 
ioner,  the  costs  of  the  proeeodings,  to  the  time  of  liliiig 
he  demand,  as  pn'scriiied  in  BubdiviBion  first  of  section 
hree  thousand  and  ninety -two  of  this  act,  and.  also,  the 
nnoB  payable  on  account  of  each  animal,  whereof  posses- 

a  is  80  demanded,  as  prescribed  in  subdivision  third  of 
lO  same  section  ;  which  sums  must  lie  fixed  by  the  jufllice, 
fter  hearing  the  aUcgationa  and  proofs  of  the  parties. 

2.  He  must  also  jmy  to  the  justice,  a  fee  of  one  dollar 
DT  each  animal,  whereof  possession  \a  so  demanded. 

8.  If  tlie  petitioner  is  an  oflicer,  to  whom  a  flee  or  penalty 
to  be  paid  for  the  benetit  of  t lie  poor,  as  presciil)erl  in 
ction  two  thousand  eight  hiuidred  and  Bcventy-five  of 
lis  act,  the  et.iiinflnt  must  also  pny  to  the  justice,  for  the 
!titiotier'B  use,  the  sum  epeeilied  therein  on  account  of  each 
limn!,  whereof  posses-sion  is  so  demanded. 
4.  The  claimant  must  also  prove,  to  the  satisfaction  of 
le  jtiKtice.  by  affidavit  or  other  competent  evidence,  that 
e  in  the  owner  of  each  auimal,  wliereof  possession  is  so 
srnanded.  Each  person  wlii>  has.  appeared  must  have 
)tice  of,  and  may  0]>iMjse,  tlie  clitim. 

§  3008.  But  where,  in  a  case  specified  in  the  last 
ection,  the  person  tilinj^  a  demand,  presenia  therewith  to 
tl>e  justice  sufficient  proof,  by  afiidiivit  or  otherwise,  that 
the  running  at  large,  herding,  pasturing,  or  trespassing,  by 
reason  whcreoJ  the  animal  or  animals,  of  which  he  demanJa 
possession,  were  seized,  was  caused  liy  the  wilful  net,  in- 
tended to  effect  that  objecl,  of  a  person  other  than  the 
owner;  and  also  makes  the  proof  spt;eified  in  auhdivisioa 
fourth  of  tliat  section  ;  he  is  entitled  to  possession,  pursu- 
ant to  his  dennmd,  upon  paying  to  the  petitioner,  or  to  the 
J'u.stice  for  his  use,  ii  reasonable  sum,  to  be  flxed  by  the 
ustice,  after  hearing  the  allegations  and  proofs  of  the 
parties,  as  cumpentwlion  for  the  cane  and  keeping  of  the 
animal  or  animals,  whereof  [ws-session  is  bo  demanded,  and 
without  paying  any  other  sum,  specified  in  the  last 
eeclion. 

g  3090.  The  owner  of  an  animal,  seized  in  consequence 
of  a  wilful  act  specified  in  the  last  section,. may  recover, 
in  an  action  against  the  person  who  committed  it.  all 
damages  BUflfnined  by  him,  in  consequence  ther'-of.  includ- 
ing the  sum  paid  in  order  to  recover  pos8es.«ion  of  the 
animal,  as  prescribed  in  the  last  section  ;  and.  in  addition 
thereto,  the  Bum  of  twenty  dollars  for  each  imimal  seized. 

§8100,  Where  the  po.ssession  of  an  animal  bus  been 
delivered,  aa  pre.scrihed  iii  the  la."?!  section  but  onCj  an  ac- 
tion may  also  he  maintained,  by  the  petitioiier  iu  the 
jpecial  proceeding  I>efore  the  justice,  against  the  persou'wba 


rvpecu 


us  prej 
thepi 


eignt  nunarea  ana  seveaij-nve  oi  lois  aci»  nuj 

action  agiiinsl  tlie  person,  who  cotimutted  the 
recover  tin-  ponaltk's  to  whk-li  the  plaintiff  wo 
entitleil,  out  of  the  pmcwdaof  theaali\  ivs  prej 
Buljdivisiou.  Neither  of  thti  actions  spiecLt' 
Iftsi  ^.■'ctionis  affected  by  tiif  pendency  of 
of  judgment  hi.  cither  of  the  others. 

^SlOl.  Apcr^wD, entil I ed to  demand  the i 
auimal,  us  preserilieii  in  Hection  tliree  thousan 
aeven  of  iJiis  aft,  who  did  not  apj»ear  upon  thi 
precept,  or  ii]HrD  the  trial,  niii^'  tile,  -with  | 
written  (JemuiKl  of  the  possession,  at  any  t 
final  order,  und  not  Ic^s  than  three  days  boj 
appointL-d  for  the  side  ;  and,  rhereupon,  he  is^ 
possessioa,  upon  coiiiplyius!:  with  the  followiuj 

1.  He  must  fiunisli,  h_v  ttilidavit  or  other  <] 
dence,  a  sutiieicut  excuse,  to  the  satisfaction  a 
for  his  failure  to  appear. 

2.  He  must,  in  all  respects,  comply  with  t) 
of  sectioti  three  fho\i»aiid  and  ninety  seven 
except  thsit  it  iH  netf.ssiiry  for  him  to  pay  onJ 
the  justice's  fee,  an  preM:riI>ed  in  subdivision  aj 
section  ;  and  one  half  of  the  fees  payable  to  % 
for  the  ecieure  of  curli  animal,  as  prescTibed  | 
third  of  section  three  tliuus:tnd  and  niuety-twa 

§3108.  Where  a  demand  fur  the  return  ^ 
sion  of  an  aniintil  is  filed,  as  iirescribed  in  eilhi 
five  scelionH,  the  jii>iii<:e  niUBt,  at  the  request  o 
tliereto,  moke,  and  iTder  in  hi^  miuutes,  an  or( 
Ing  the  aame.  An  appeal  from  such  an  order  j 
to  the  county  court,  by  the  person  milking  thj 
by  either  party  to  the  special  proceeding,  at  air 
the  flniil  order  in  the  special  proctieding  la  m^ 
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>Q  of  the  order  appwrnled  from,  and  files  il  with  the  justice, 
rilliiti  tlie  tiiiieiilhiwi'd  for  the  itpjjt'ul.  Tlie  ordtr  may  ho 
iteil  or  refused,  in  the  discretion  of  the  county  judge,  or 
^uled  iipoti  -such  terms,  u-s  to  sLtnirily  or  otherwise,  as  he 
links  proper  ;  luid  it  may  be  vacated  or  moilifled,  eitlier 
||bsoIutc'ly,  or  uulesa  furthtr  security  is  given,  ia  Lis  discre- 

g  3104.  AVitliiu  ten  days  after  a  flual  order  upon  a 
etition  is  made,  as  prescrilxul  iu  ibist  title,  an  appeal  tbere- 
rom  may  be  tjikeu  by  the  petitioner,  or  by  the  persoa 
DBwering,  ia  like  muuner  as  ati  upptal  froiu  a.  jiidguifut  of 
be  justice  iu  an  actiou  to  recover  a  sum  of  money,  equal  to 
lie  value  of  the  aiiinial  or  aiunials,  and  tlie  proceedinga 
ierenpon  are  the  same,  except  as  otlierwise  prescribed  in 
ie  next  section. 

§  3105.  An  appeal  from  a  flual  order,  taken,  na  pre- 
cnbed  in  the  last  section,  by  llie  persou  ausweriiig,  is  not 
factual  for  any  purpose,  uult::vs  the  appellant  tiles,  with 
le  notice  of  appe-al,  an  order  of  llie  county  judge,  or,  if 
^e  is  absent  from  the  county,  of  a  justice  of  the  supreme 
ourt,  rceiiiug  ibiit  the  appeal  has  been  perfected,  and  tliat 
Bcurily  has  l>ceu   given  thereupon,  as  prescribed  in  this 
BCtion,  and  directing  a  stay  of  proceedings  upon  the  final 
rder  appealed  from,  and  that  the  potisession  of  tlie  animal 
aniinaisi  sei^d  he  delivered  to  tlie  appellant.     The  order 
lu  be  made,  only  where  an  undertaking  ia  given  by  ihe 
j)pellant,  as  required  for  the  purpose  of   perfecting  an 
^ppejil  from  a  judgment,  and  »lnying  the  execution  lliereof  ; 
kod  also  HI)  undiTlaking,  in  the  same  or  another  inistru- 
lent,  to  the  effect  that,  if  the  tinal  order  appealecJ  from  ia 
irmed,  or  if  the  appeal  is  dismissed,  the  appeHaat  will 
pay  all  sunia  which  the  justice  awards  against  him,  upmn 
the  hearing,  after  the  delerniinatiou  of  the  appeal,  as  pre- 
jribed  in  the  next  section,  not  exceeding  a  sum  specified 
lerdn  ;  which  must  be,  at  least,  twice  the  amount  of  all 
le  Bums,  'wbiek  niiglit  be  deducted  from  the  proceeds  of 
le  sale,  as  pre-stiribed  in  section  tliree  thousand  and  uinety- 
ro  of  this  act.    The  snin  miint  ho  lixed,  and  t!i«  under- 
iking  must  l>e  approved,  by  the  judge  who  grrmts  t;he 
order.     l'|ioii  filing  the  order  with  the  justice,  (he  appellant 
forthwith  entitled  to  Uie  posacssiou  of  the  animal  or 
lituals  seized. 

§  3108.  If  the  final  order  appealed  from  is  affirmed, 
upon  aa  appeal  taken  by  the  person  answering,  the  county 
court  must  appoint  a  liine  and  place,  at  which  the  justice 
iijst  fix  tlie  sums  pnyable  by  the  appellaat,  pursuant  to 
lis  undertaking.  Tli<!  justice  may  adjourn  the  hearing  to 
lother  place,  and  to  aimtlicr  time,  not  exceeding  three 
ays  after  the  time  so  a|tpoiiited.  The  justice  must  fix  the 
jms  so  payable,  as  if  a  warrant  for  the  sale  of  the  animals 
eizcd  had  been  returned,  and  the  proceeds  thcrenf  paid  to 
lim  by  tlie  conslablBj  as  prescribed  in  section  three  thou- 
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y 'nnd  and  ninety-two  of  this  net.    The  undertaking  ojiohI 
VBppeal  enures  to  the  benetit  of  each  ofl3cer,  to  whom  ' 
lilam  ia  payable,  ii8  prescribed  in  that   sectioa  ;  aari  i 
bespect  to  any  of  those  sums,  the  respondent  is  a  trust««( 
'the  officer  entitled  thereto. 

g  3107.  "Where  an  animal  is  soized,  iipon  the 
that  it  was  miming  at  large,  or  wns  being  hor.led  or] 
"nred,  or  \\&a  trespassing,  contrary  to  the  provisions  of  I 
[title  ;  and  the  officer  or  other  piirson  making  the  scizd 
•Immediately  files  his  petition,  and  diligently  prosecut«ii 
iiame,  as  prpscribt'd  in  ibis  title;  an  action  to  reeoverf 
j'animal  so  seized,  or  to  recover  damages  for  theseizur 
[■ior  any  act  subsequent  thereto,  must  be  commenced  wij 
one  year  after  liie  cause  of  action  accrues. 

§  3108.  A  person,  to  whom  tlie  precept  was  direct 
his  name,  and  wlio  was  personally  served  therewith,  i 
[perwon  who  lias  njiftearcd  and  answered  in  lhesi)eeial] 
Lceedin^,  or  demanded  the  return  of  any  animal  s<Mzed,  i 
l^not  niiuntain  an  action  again.Ht  the  ofHcer  or  other' pel 
eizing  an  animal,  or  a  person  aetin"  by  his  command,! 
1  his  n ill,  in  actiBC  specitied  ia  the  last  section.     But.  4 
r.cept  as  spwificd  in  this  Mction,  the  owner  of  an  anid 
[.seized  or  detained,  under  color  of  any  provision  of  d 
I  "title,  miiy  main  lain  an  aelion  to  recover  the  animal,  orj 
iTalue,  or  damajics  for  the  seizure  or  detentinn,  or  for  ( 
riinlawfiil  act  sulj8et[nent  thereto,  if,  in  fact,  the  aniuiali 
'not.  at  (lie  time  of  the  seizure,  ruuning  at  large,  orb^ 
I'terded  or  postured,  or  trespassing,  as  tne  case  may  1)m 
l.'^>ecifled  ia  the  foregoing  provisions  of  this  title. 

§  3109.  For  the  pui-pose  of  determining  the 

^astained  bj  the  petitioner,  where  two  or  more  animaltl 

ijound  f^iniulianeously  trespassing uixiu  real  property,  ow( 

IjOr  occujiied  liy  liiin,  all  the  damage  done  by  all  the  anini 

■seized,  ia  to  be  regarded  a.s  dune  by  tliera  jointly ;  and  I 

petitioucjs  remedy  therefor  ia  entire,  and  must  be  enfoir 

against  all  the  animals,  and  the  pioeeeds  of  tliesale  tliora 

Where  different  persons,  who  m-e  known,    own  dlffi-r 

animals  .seized,  the  precept  must  be  directed  to  all  of  th 

by  their  numea.    If  one  or  more  of  the  owners  are  knot 

and  the  others  are  uukno\\  n,  and  cannot  be  a.«certiui 

with  reasonable  dili;jenfe,  the  ptirept  must  be  direeteC 

eacli  knov\u  owner,  by  hisnnnie,  iiud.  also  generally  to  I 

pennons  huvliig  an  interest  in  ilicise  nniinals,  the  ov 

which  are  iinknDwn.     In  a  case  sjwcilied  in  this 

demand  of  the  po.ssession  of  an  animal  Bci/.ed       

made,  as  prescribed  in  section  three  thousand  and  nt 
seven  or  three  thousand  one  hundred  and  one  of  this  i 
unless  it  is  made  with  respect  to  all  the  nninmls  seized, 
by  persons  entitled  to  (,ne  pussession  of  all  tif  them.     Bill 
separate  demand  may  I>e  made,  as  prescribed  in  serilj 
three  thousand  and  ninety-eight  of  this  act,  by  each  ow( 
of  one  or  mote  wnm«.\ft  «e«m  •,  vo.  which  case,  if  posses " 
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is  delivered  to  him,  as  pres<-rib:>d  iu  lh.it  srclion,  the  peti- 
j^tioner's  rcmetiy  for  liis  damages  is  tlu>  siimc.  with  respect  to 
Hbe  uuuutu  or  animaia,  of  which  possession  ia  not  so  dc- 
^Kvercd,  aud  agiiinst  llie  proceeds  of  the  sale  thereof,  as  if 
Hio»e,  whertiof  posnessioii  is  bo  delivered  had  not  been  tres- 
Hassiag  upou  the  property. 

^  3110.  "Wt'ere  the  petitioner  doea  rot  jtllege,  that  the 
aoiinals  seized  were  Irertpnssin;;  upon  real  property  owned 
or  Occupied  by  him,  and  different  persons  own  different 
sairiials  seized,  a  sepsiriite  Hpeciid  proceeding  may  be  insti- 
'iteti,  us  prescribed  in  this  title,  against  each  owner,  or 
dnst  auy  two  or  more  owtiers,  with  respoct  to  the  animals 
^neii  by  liini  or  them.  Or  the  proreedings  inisy  be  taken 
fjiinstall  the  owners  jointly;  in  which  case,  eaeh  person 
-whom  the  precept  is  directed  by  hi;s  name,  and  each 
?rfion  having  au  iulerest  in  an  annual  sei/.ed,  has  the  same 
fht  to  demand  the  posscsj-ion  of  the  animal  owned  by 
and  the  same  ri^ht  to  an'^wir  separately,  as  if  the 
Bcial  proceed  in;;  was  against  him  wparately  ;  and  the 
lal  order  may  l>e  in  favtir  ot  one  or  more  of  the  pemona 
answering,  with  rcspeul  to  tlie  aniinul  or  aninialH  owned 
liim  or  them,  and  for  his  or  their  costs  ;  and  upaiost  the 
luindcr  of  the  persons  answering,  or  to  whom  (he  pre- 
jt  wa.s  directed,  or  for  the  sale  of  the  remainder  of  tl:e 
inials,  in  lilce  niaimcr,  as  if  the  former  persons  had  not 
ts-wered,  or  had  not  been  mimed  in  the  precept.  Btil  the 
son,  tirst  makisig  n  dcmiirul  of  tlie  posNesnion  of  any 
klmol  seized,  must  pay  all  the  costs  to  the  tiiuo  of  the  de- 

md  ;  aufl  a  person,  subsequendy  making  a  dcmaod.  is 

Bxtmstfl  from  tlie  piiyinciit  of  any  ei)sts,  except  tho^  which 
Ibave  accrued  since  the  foniier  deuiiuid. 

6  3111.  TJVlicrc  proreedinL''B  are  taken  jointly  againat 
different  persons,  wlio  own  different  animals  seized,  as  pre- 
scribed in  either  of  the  hut  two  sections,  tlie  surplus,  re- 
mainin);  iu  the  justice's  luuids,  must  be  distributed  between 
llicDt,  iu  proportion  Lo  the  value  of  the  aniiiinls  owned  by 
each,  to  he  determined  by  the  ju.'5tice.  Any  owner  may 
claim  separately  his  proportion  of  the  surplus  ;  and  sections 
three  thousand  and  nitiety-ibree  and  three  thousand  and 
ninety-four  of  this  act  apply  to  a  claim  made,  and  to  the 
jpositiou  of  the  liurplus  arisiug,  tw  prescribed  iu  this  sec- 
m. 

§  3112.  Where  two  or  more  persona,  or  an  officer  and 

(private  person,  iiro  authorized,  by  this  title,  to  bring  an 

ption,  or  lo  seixe  nn  animal,  and  take  the  proceediuga  pre- 

ribedin  this  title  for  the  disposition  thereof,   tlie  eom- 

lencenient  of  .'(0  action,  or  the  seizure  of  the  animal,  by 

ther  of  them,  f  itpersedes  the  right  of  any  of  the  others  to 

"ag  811  cli  nn  action,  or  to  make  such  a  seizure,  with  re- 

?t  to  the  animal  seized,  or  in  question  in  the  nction.  But 

ke  justice  may,  in  his  discretion,  allow  an  officer  or  other 

ersoD,  who  is  interested  in  the  recovery,  or  in  the  applica- 
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tion  of  the  proceeds  of  the  sale,  to  appear  in  the  actio 
spccittl  pracet'diug,  for  the  purpose  of  proteciing  his  io 
est,  and  to  take  such  part  in  the  proceedings  Iherein,  ttt 
justice  thinkii  proper. 

§  31 13.  Where  a  seizure  is  made  by  a  private  per 
prescribed  iti  tlii.s  title,  and  the  possession   of  an  i 
aeiaed  is  almndoned  liy  him,  without  filing  a   jielitioa.J 
■where  an  action,  brought  by  a  private  person,  a^presi'ifl 
in  this  title,  ia  settled  or  discontinued  by  the  plaintiff;] 
offlcerfto  whom  u  penalty  is  payable,  as  prescribed  in  I 
tion  three  thousand  and  eighty-tbree  of  this  act,  or  in  J 
divitiion  fourth  of  section  three  thousand  and  ninety -twd 
this  act,  may.  unless  he  hiis  assented  to  the  abandonn 
settleineut,  or  discoiitiuuance.  maintain  an  action  ag 
the  owner  of  the  animal  in  question,  to  recover  the  pemdO 
BO  payable  to  him ;  and,  upon  proof  of   the    facts,  wi" 
■Would  have  entitled  the  plaintiJI  in  the  former  action 
tbcpetitioticrin  tlie  flpecial  proceeding,  to  recover,  hei 
titled  to  judgment  accordingly. 

§  31 14.  When  a  person  is,  at  the  time  of  the  seis 
entitled  to  the  possession  of  an  animal,  as  against  th'O  ^ 
eral  owner  thereof,  by  virtue  of  a  special  property  then 
he  is  deemed,  for  all  the  purposes  of  this  title,  the  o« 
thereof. 

§3115.  The  duly  authorized  agent  of  the  owner  ori 

Bon  entitled  to  the  poPfieswion  of  an  animal.  a.s  speciflM 
the  last  seclion,  may,  in  hi.s  own  name,  answer,  make  I 
demand,  or  take  any  other  proceeding,  which  the  om 
or  person  so  entitled  may  take,  as  prescribed  in  this  litl 


TITLE  XI. 

Prorisians  tpeeiaUy  reUiUng  to  eourti  ofjustieea  (^  (A«j 
in  the  eiiy  of  Brooklyn. 


Slid. 


3130. 

aisi. 


S1S2. 

sisa. 
siu. 


Jiuticc  In  ilxth  dittrict 
must  be  an  attorney. 

JubUcub"  JurlKliciloD  lo 
Brooklyn  exle^nded. 

JuAticvH  to  receive  ealB- 
rl«8  in  licD  of  feoB  ;  to 
account  And  pay  uTcr 
lees  monthly. 

Clerk  ;  how  aiipolntcd  ; 
palnry:  bond. 

Duties «r  clerk. 

Interpreter  for  police 
conrt,  and  for  nrst,  sec- 
ond, and  tliirti  dirtricW. 

Id.:  fpr  fourth  and  ilftli 
rtiBtrlctH. 

Id.  ;  for  eixtli  district. 

Ciiairnon  cmincil  may 
appoint  nJdiiiunal  in 
terprcter*. 


i  3135.  Common  council  U> 

natc  atteDdante,  e 
ai-je.  When  plainUff  may 

complaint     with    km 

m  o  n  K  ;       procMdiip 

thereupon. 
3127.  Jury    trial  ;    when  •■< 

how  demanded. 
81S8.  Setting    aside    OOat- 

etc. 
.3129.  Additional  coeta  upon  »»• 

Covery  of  JiOO. 
8130.  Id,  ;   when   dofond&iit  c^ 

covers  judgment. 
3131.  CoBt«  in  actlou  by  mrt- 

■  ng  woman. 
3138.  C08t»  Dpim  adioofnintft 
3133.  Application    of   oikit 

provUiOQg.     HoldlK 

conrt  open. 


g  31 16.  A  perscm  slmll  not  hold  the  office  of  juslicftj 
the  peace  iot  tte  6\xilVi  ^\iiii<:iftl  diutrict  of  the  city  of  Bir* 
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fa,  unless  he  lias  he<ai  regularly  ULliiiitted  to  practice  as  an 
ttorneyand  counaellorat  law,  in  the  courts  of  record  of 
lie  Slate. 

3117.  lu  addition  to  the  jurtiiiUction  conferred  gen- 
ily  by  law.  upon    justices  of  the  peace,   each  justice 
I  the  peace  of  the  city  of  BrrM)li)yn   has  civil   jurisdic- 
on,    aa  prescrilied    in   suhdivisioiia  first,    aeeuad,    third, 
Burth,    and    Bevtutli    of    seciiou    two    tlioiisaiul     cigiit 
kuntlred    and    sixty  two    of   thin    act,    wliere    tlie    sum 
aed,  or  the  value  of  a  chattel,  or  of  all  the  chattels 
iaimed,  together  with  tlie  damafrt-s  claimed,  if  any  doea 
jiot  exceed,  two  hnndied  and  lif  ly  dollars. 
§  3118.  In  an  action  or  a  special  proceeding  before  a 
istice  of  the  peace  of  the  cily  of  Brooklyn,  costs  must  be 
^warded  and  Cullerted,  as  in  a  like  action  or  special  pro- 
ling  before  another  juslice  ;  but  the  justice  Bhall  not 
ttain,  to  Ills  own  use,  any  costs,  or  any  fee.  ur  other  re- 
gard for  Ilia  services,  except  in  a  special  prticeeding,  insii- 
jted  as  pre.'^crilK.'d  in  title  sorond  of  chaptrTBeventeenth  of 
is  act.     Each  of  thosp  justices  inual,  between  the  first 
'  and  the  tenth  days  of  each  month,  rcmler  (o  the  eoinptrol- 
ler  of  that  city  an  account,  verilied  hy  hig  oath,  of  all  costs, 
Jbc8,  fines,  pcnaKies,  and  other  rnoncyi  coilccted  or  received 
Ky    liim,  by  virtue   of    hfs   ofHce.   dining  the  preceding 
^louth  ;  except  for  druiiaKcs  awanictl,  or  costs  actually  paid 
to  a  party  to  a  civil  aclion,  or  speciul  procertling;  costs, 
actually  paid  to  aunlhcr  otllecr,  in  nueli  an  action  or  special 
proceeding  ;  and  such  fees,  as  the  luslice  is  entitled  to  re- 
tain  to  hw  own  use,  an  prescriliea  iu  this  section.     Tho 
■aatice  must  pay  to  the  comptroller,  at  the  time  of  so 
Bendcring  bis  account,  the  full  aninimt  of  the  money  bo  ac- 
counted for.    Each  of  tliiise  jusdti'S  i.H  tntitlwl,  in  lieu  of 
all  fees  and  perqui.sites,  oilier  than  the  fees  which  he  is  so 
entitled  to  retain,  to  an  annual  salary,  fixed  and  to  be  jiaid 
as  prescribed  by  law. 

§  3110.  Each  justice  of  the  ])eace  of  thecily  of  Broi>klyn 
iS  a  clerk,  wliu  i.'^  nominated  by  the  justice,  and  appointed 
him,  subject  to  coafirniatiou  by  the  common  council  of 
lat  city;  and  may  be  reiimved  by  the  justice  al  his  pleas- 
ire,     llaeh  clerk  is  entitled,  iu  "lieu  of  all  fees  and  per- 
'quisitea,  to  an  annual  salary,  fixed  and  Lo  be  paid  as  pre- 
scribed by  law.     Enck  clerk,    before  entering  upon    the 
,  duties  of  ilia  office,  must  execute  to  the  city  of  Brooklyn, 
id  file  in  the  city  clerk's  office,  a  bond,  in  the  penalty  of 
fo  thousand  dollars,  with  at  least  two  sureties,  approved 
y  a  ^justice  of  the  supreme  court,  residing  in  the  second 
idicial  district;  conditioned  for  the  faithful  performance 
'  his  duties  as  clerk,  and  for  the  accounting  for.  and  pay- 
ig  over,  as  directed  by  law,  of  nil  money  received  by  him 
clerk.     Any  paper,  which,  elsewliere,  must  or  may  bo 
led  with  a  ju'ttico  of  the  peace,  must  or  may,  in  the  city 
"  Brooklyn,  be  filed  with  the  clerk  of  the  proper  justice. 
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^  SieO.  Eiicli  clork  of  a  justice  of  the  peace  of  tbec 
of  Brooklyn  must,  under  tlie  direction  of  the  justice,  ] 
form  the  following  duties  ; 

1.  He  must  keep  the  docket-hook,  required  to  beke|Al 
It  jtislice  of    the   peace,  as    prescribed   in    scGtioiu 
thousand    one    Inmdred    and    forty,    three  thousand  (w1 
hundred  and  furiv-oue,  and  three  Ihousand  one  hnndraii , 
and  forty-two  of  this  act. 

2.  He  must  file,  carefully  preserve,  and  deliver  to  hist 
cesser  in  office,  every  puper,  delivered  to  Mat  to  be  filed.j 
prescribed  in  the  last  Bt'ction. 

8.  He  must  ccrllfy  and  furnish,  upon  request,  and| 
ment  of  the  fees  prescrilied  by  law  therefor,  a  transcript. i 
any  judgment  rendered  by  tlie  ju.stice,  or  a  copy  of  i 
record  or  paper,  in  liis  ]iossession  as  clerk.  A  Iranscnp' 
copy  so  eerlilleil,  has  Ihe  same  effect,  and  must  be  rectivi 
in  evidence  in  like  nuiimer,  as  if  it  was  eeriilied  by 
justice,  by  or  before  wlioru  the  judgmeut  was  rendered, 
the  proceeding  was  takea. 

4.  Upon  the  request  of  a  perwon  entitled  thereto,  he  i 
issue,  in  like  inunuer  and  with  like  effect  as  tbe  jus 
might  issue  ihe  same,  a  auHimouB  in  a  civil  action  brou 
before  tlie  ju-stice  ;  or  a  subpuunu  in  such  an  action,  or  i 
civil  special  proceeding  brought  before  the  justice; 
eseciiiion  again&t  property,  upon  a  judgment  rendered] 
tbe  justice,  ' 

6.  If  the  justice  is  absent,  upon  the  return  of  a  mand 
Id  a  civil  action  or  special  proceeding,  oral  the  timei 
place  to  which  the  trial  or  bearinir  is  wljourued,  and! 
case  ia  not  one,  where  it  in  Bp<Tiftlly  prcscrilied  by  law,  I 
if  the  justice  is  absent,  another  ju.stice  of  tbe  Kaine  city  i 
take  cognizance  thereof,  tbe  clerk  nuiy,  and  upon 
plication  of  either  party,  he  niu.st.  ndjourn  the  cause! 
time  to  time,  until  t!je  justice  attends  ;  and  tliereupon  l 
action  or  special  prorceaing  docs  not  abate,  in  conttequei 
of  the  jiwiice'rt  absence.  But  tbe  cause  shall  not  be  so? 
jo^irned,  for  a  longer  period  than  six  days,  at  one  lime  i 
cept  with  tbe  consent  of  both  pailicti. 

(1.  He  niudl  account  tor,  under  oath,  and  pay  to 
comptroller  of  the  city  of  Brooklyn,  l)etween  the  firs-ti 
the  tenth  days  of  each  month,  all  fee,  fines,  pciialtie*. 
other  money,  collected  or  received  by  him  as  clerk,  di 
the  preceding  month;  except  as  specified  in  section  1 
thousand  one  liuridrcil  and  eighteen  of  this  act,  withres] 
to  the  account  to  be  rendered  by  the  justice. 

7.  He  must  pciform  .'«uch  other  duties,  not  inconsii 
with  this  act,  afiare  reciuirod  of  him  by  Ihe  justice. 

§3121.  There  is  an  interpreter  for  the  police  courtj 
the  city  of  Brooklyn,  and  the  justices'  courts  of  the  n^ 
Becond.  and  third  disitricts  of  tlial  city,  who  is  !ipi:ioinM 
and  may  lie  removed   at  pleasure,  by  the  justices  of  tt 
courts,  or  a  uminrity  of  tlicm.    He  is  entitled  to  an  ann^ 
saljtry ,  fixed  and  Vu  \)i.'  \m\>\  vw  •ptt-striXitA  V^  Uiw. 
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3122.  There  is  an  interpretpr  for  the  justices'  courts 
:hel'oiirlli  anil  fifth  districts  of  the  ciiy  of  Brooklyn, 
■who  is  ajipoiiiteil,  ami  may  be  removed  at  pleiisiire,  liy  the 
justices  of  the  yh'mv  nf  thoH«  districls.  He  ia  entitled  to 
■n  auuiia)  Hulury,  tixcd  and  to  be  paid  aa  prescribed  bylaw. 
§  §  3123.  There  ia  uii  infe.i-prefcr  for  the  justici-'s  court  of 
the  sixth  district  of  the  city  of  Br'nil^hn,  who  is  appointed 
by  the  justice  of  the  pc^ice  of  thai  district,  subject  (o  con- 
firmaiion  by  the  common  council,  and  iimy  lie  removed l)y 
that  justice  at  his  pleasure.  lie  is  entitled  to  aa  annual 
ilary,  fixed  ami  to  be  paiit  aa  prescribed  by  law. 
^3124.  The  cominoii  council  of  the  city  of  Brooklyn 
ay,  where  it  deeuis  it  necessary,  upon  the  reiiuest  of  a 
Justice,  appoint  one  or  raoro  interprelcrs  for  justices'  courts 
m  that  ciiy,  iu  addition  to  thooe  providid  fur  in  the  last 
threa  Sections  ;  fix  tlieir  sularlcH  ;  and  prcscrilw  Uic?  courier 
courts  which  tlicy  must  ftiteml.  An  officer,  so  appointed, 
may  be  removed  by  the  euiniiion  council,  for  caubc. 
E  ^  3126.  The  common  council  of  the  city  of  Brooklyn 
may  designate  one  or  luoro  policenuMi,  or  constubles.to 
attend  each  of  the  justices' courts  intliatcily.  The  com- 
mon council  may,  by  ordinance  or  otherwise,  fix  and  define 
their  (Juliet  in  and  about  tlioBe  courts,  ami  may  allow  them 
puch  compeuwtliou,  in  lieu   of  all  feea  irnd  perquisites,  as  i{ 

rienisjiroper. 
§  3126.  In  an  action  brought  in  a  justice's  court  of  the  fi)M(!,iS«8, 
city  of  Brooklyn,  to  recover  uixju  or  for  the  breach  of  a '-'""'*''" ^'^*' 
contract  express  or  implied,  the  platniilf  may  serve  upon 
the  defendant,  with  the  sumiuons.  and  in  like  manner,  a 
copy  of  a  written  coraplaiut,  veriljcd  in  like  mnuticrasa 
verified  pleading  in  the  sujireme  court.  Iu  tliat  case,  unless 
the  defcndaut,  upon  the  return  of  the  Bummons  ;  or,  if  the 
cause  has  been  adjourned  by  ihe  clerk,  as  prescribed  iu  sxxh- 
di vision  fifth  of  section  three  thoiisiuid  one  hundred  and 
twenty  of  this  act,  at  the  timo  to  which  it  was  adjourned  ; 
files  a  written  answer,  verified  in  like  manner,  denj-ing  one 
or  more  material  nltegaiioiis,  or,  generally,  each  allega- 
tion of  the  c<iniplaiiil,"or  settinu:  forth  tiew  matter,  con- 
fititutiu^  one  or  more  defences  or  counterclaims, 
the  justice  must  render  judgment  in  favor  of 
the  plaitiliif,  for  the  r.um  claimed  in  the  complaint, 
with  CO  t.s,  witliout  puttinjr  the  plaintiff  to  any  proof.  The 
provisions  of  I'lis  section  apply,  wbi're  the  actiou  isag'ainst 
two  or  more  defendants  jointly  iadebled,  and  the  summoDS 
and  a  copy  of  the  complaint  are  served  upon  one  or  more, 
but  not  upon  all  of  Ihem  ;  in  which  ca-ie.  judfrnieiit  may  bo 
taken,  as  prescribed  in  this  section,  a.urainst  all  the  defend- 
ants, in  like  manner  and  with  like  effect,  a*;  a  judgment 
taken  aa  prescribed  in  section  three  thousand  and  twenty 
of  this  act. 

g  3187.  In  an  action  in  a  justice's  court  of  the  city  of 
Srooklyn,   a  trial  by  jury  is  waivt^d,  tmlcaa  a  pM^y  de- 


mnj,  in  his  discretion,  at  any  lime  within  trrei 
a  judgment  liiia  beea  rendered  by  liim,  upoq 
aal's  default  in  iippeariDg  upun  lliR  rtitum  of  < 
or  at  th()  trial;  and  iijioa  sueb  reasonable  i 
pliiinlifT,  or  his  !ilti>rney,  ns  tlie  juv«tic-c thiiiks j 
an  order,  opcuhig  tfu'  defnult ;  allowing  the  I 
Appearand  difi'ud  the  action  ;  aud  .setting  asi 
ment,  or  staying  proceedings  theroou.  The  ju 
his  discretion,  ifn|x>He,  as  a  condition  of  mul 
order,  the  pnyinnnl  liy  the  defendant  to  the 
fixed  sura,  not  exceeding  ten  dollars  aa  costs,  i 
require  the  drftuulant  to  give  an  undertaking , 
tiff,  in  a  snm  lixed  by  the  justice,  Willi  one  ori 
to  the  effect  tlidt  the  defendant  will  pay  the  a] 
judgment,  tbat  may  be  rendered  against  hina , 
The  jastice  nwy  also  direct  that  tiic  judgment 
Many,  made  by  virtue  of  an  execution  ibsne 
Btauu  as  security  fur  any  jud^^iuent,  which  thi^ 
idtimutely  recover  before  him. 


uicittoa 
orado 


§  31S9.  In  an  artion  l)roii):;lit  in  a  jt 
city  of  Brooklyn .  where  the  plaiutiff,  or  i 
posing  a  countei claim,  recovers  a  judgment  | 
dred  dollfirfl  or  more,  the  im-vnilin^^  ptirl;^,  if 
to  costs  in  (he  action,  recovers  tlie  following  a 
In  uddiiion  to  the  costs  allowed  by  title  j 
chapter : 

1.  Where  the  tidvcrsc  pnrty  fails  to  appeal 
turn  of  the  sunniions,  or  at  the  trial,  seven  do] 

2    WTiere  a  trial  is  hadj  twelve  <iollar3. 

S  3130.  A  defendant,  whn  recovers  judgt 
tion  in  a  justice's  court  of  tbecity  of  BrooUyq 
omplaint  demands  Judgment  for  one  hun^i 
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i  181.  [Am'd  1890,]  In  aa  ttftinn  broujfht  in  a  justice's  $  M84,  C< 
i  of  the  city  of  Brooklyn  to  recover  a  sum  of  money,  *"'•  *'^*'' 
^ages  earned  by  a  fenmle  eui|>loyc  o'licr  than  a  donies- 
iKr^uat,  or  for  material  furnished  by  siith  employe  in 
kDurse  of  Ikt  urniiliiyniiTit,  or  in  or  altoiit  Ihe  suJiject- 
fer  tliereof,  or  for  botii,  the  plainliiT,  if  entitled  to  C(.>sla,  . 
rera    the    sum    of   ten    dollars  iks    costs   in  a<lt1iliua 

te  costa  allowed  hj  title  ninth  of  this  chajiter, 
3  the  auiijuut  of  danniges  recovertd  is  kss 
ten  dollars,  in  whicli  case  Ihi-  pliiintifl 
^ersthe  sum  of  five  dollars  as  such  additional  enHt.H. 
ii-e  the  cniploj-e  is  the  platntiff  in  stich  an  action  she 
titled,  uiton  a  settlement  tlierenf,  to  the  full  amnuiit  of 
t  which  she  would  have  reeovered  if  judgnieul  had  been 
lered  in  her  favor  for  the  sum  received  by  her  upon  the 
tonent.  In  Biieh  uctiou  brniiglit  in  wiid  court,  if  the 
jjtift  recover  a  judgnienl  for  a  tium  not  exceeding  fifty 
ITB,  exelnsive  of  ciwih,  ho  properly  of  the  deferidnnt 
I  be  exempt  from  levy  and  sale,  by  virtue  of  an  execu- 

BKinnst  properly  i-^sned  thereupon  ;  and,  if  Btich  an 
mtion  is  returned  wholly  or  ])art!y  iinsjttislied,  the  clerk 
t,  upon  the  application  of  the  plaintiff,  issue  an  exeeu- 

agiuast  the  pirsou  of  the  ilefeiidunt  for  the  sum 
lining  iitienHected.  A  defendant  arrested  by  virlue  of 
iecution  so  is^sued  against  big  person,  must  be  actually 
Ined  in  the  jnil  and  in  not  eu titled  to  the  libertieB 
fiof ;  but  be  must;  be  disehnr^ed  after  havhig  been  so 
Ined  fifteen  days.  After  his  discharge  an  execution 
feat  his  person  rannot  be  again  issued  upon  the  judg- 
l,  but  the  judgnu'Xil  creditor  may  euforec  the  judgmeiif. 
Dst  prn])erty  as  if  the  execution,  from  which  the  jtidg- 
t  debtor  is  discharged,  bad  been  returned  without  Ma 
jg  taken. 

3138.  Where  an  npplieation  is  mnde  for  a  second  or 
feciucnt  adjournment  of  tlie  trial  of  jui  action,  brought 
Justice's  court  of  the  city  of  Brooklyn,  after  it  has  been 
(adjourned,  the  justice  ttiay,  ia  bis  discretion,  require 
nent  to  the  adverse  party  of  a  sum ,  not  exceeding  l^ve 
trs,  besides  disbursemenCa,  as  a  condition  of  granting  the 
ication. 

9183.  Each  justice  of  the  peace  of  the  city  of  Brook- 
is  a  justice  of  the  peace  of  Kings  county- ;  and  each 
tision  of  this  act.  relating  to  the  proceedings  before  a 
ice  of  the  peace  of  a  town,  applies  to  the  proceedings 
te  a  justice  of  the  i>eace  of  that  city,  except  as  other- 
('  specially  prescrilied  in  thi.'?  title.  Each  of  ihosc 
Ices  must  hold  his  court  open,  from  nine  o'clock  in  the 
tiing,  until  three  o'clock  in  the  afternoon 
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TITLE  XU. 

MiseeHaiu-oiu  ProtiHont. 


\  8147.  Delivery  ;  hnirc 
3I*S.  KntrJes  to  be  evl_^ 
31J9.  JuHtJcc  to  fombh  t 

f'f  papers. 
8130.  Transfer  of  actioo 

juBtice'B  term  es 

etc 
3151.  Id.;  when instin! ii I 

SI.tS.  PrtM-cmlincs  upon  t™ 
ai53.  Pcualiy   for   not  y, 

Cfvcr  moocr. 
SIM.  Action    ou   Judjimn 
justice. 
W. :  proof  of  jBdp 

etc. 
Execntion  of  mandai 

privttle  persou. 
Constable  lo  uicfalu 
datcb  In  pcnutt 
SlSa  Slieriff  to  Bi:t  "" 
cntion  of  inan4 
elated. 


8153. 
8156. 


3157. 


anoH 


I  8184.  Mode    of   appUcatioD    nf 
certain     proriaioui    of 

Illi8  UCt 

•     8135.  UcneraJ  riHiniiltesof  mas- 
dali;«. 

8136.  Reward  to  constable  for- 

bidden. 

8137.  Juntice  or  consfable  not 

to  Imy  claim,  etc. 

8138.  Prnallj. 

8139.  VioLsUou  of  preceding aec- 

tions     a    defenco     lo 

action. 
814D,  8141.  UiickeUbnok  to  be 

kept  by  justice  ;  entri«» 

therein. 
8148.  Iiiclc!C  to  docket-book. 
8143.  Papers  to  l)u  Biol. 
8144  l>i;|H)A<lt  of  books'  and  pa- 
pers witli  town  or  dty 

tkrk. 
814B.  Certlllcate  in  docket-book 

<tepoiilted. 
3140.  Town  or  city  clerk  to  dc- 

rnand  book*;,  etc  .  upon 

death,  etc.,  of  justice. 

§  3134.  Where  n  proviHioii  of  tliis  act,  not  conlJiinei 
this  cluipter,  is  mtiilc  mipliwible  to  proneedings  bcfoi 
jiwtice  of  the  pence,  tlie  application  is  subji.'cl  to  the  (jn 
Dcatioa,  that  it  does  not  include  auy  thing,  which  is  rep 
mint  to  any  Bpccisil  provision  of  law,  regiihilinx 
jurisdiction  cir  powers  cf  a  jutttice  of  the  peace,  or  de  J 
ceeiliti;^  liefore  liitn.  Wliorc  a  provision,  thu.  w 
Jippliciible,  relates  to  the  flliii;j  of  a  paper  in  a  coiifl 
wilh  t(  clerk,  tlio  papw  must,  in  nii  action  orspeciit!  \ivM 
ing  Iwfore  a  ju.stice  of  tli<"  pence,  l>e  llled  witli  Ilit  just* 
unles.^he  hits  a  clerk  appoiulfd  piirstiant  lo  law  ;  andw^ 
it  confers  a  power  upini  ft  ciiurt  or  a  .iiiii<;e,  the  pi'ovii* 
making  it  ajiplicuble  lo  proceedin^^  taken  under  lliiB  i" 
ler,  ia  to  be  coustriitd,  as  conferring  a  like  power  up 
justice,  before  whom  tlio  action  or  special  procoe 
brouj^ht. 

§  3136.  A  mandate.  is.«ued  by  a  justice  of  thflj 
niufit  be  Bigueil  by  binij  tiud  mHy  be  without  seal, 
be  entirely  fllltd  um  at  the  lime  when  it  Is  delivend  to" 
officer  to  be  e.xecutrd,  .so  ss  to  have  no  blank,  either  IB  I 
date  IhtTeof  or  otherwise  ;  except  Ihal  there  may  bealil* 
in  a  subptt'na  for  the  name  of  any  or  all  of  the  witM* 
A  mandate,  iwiui  d  and  delivered  to  anofBcertobeexeinll 
contrary  to  this  aectionj  JB  void. 

§  3138.  A  constable  shall  not  ask  or  receive  any  n«J 
or  other  vahuihle  ibing  from  any  person,  as  a  eousiaeiw 
reward,  or  indufsMiient  f<ir  oniitling  or  ih'laj'ing  to  iirw« 
person,  or  to  take  bim  to  jail,  or  to  sell  properly,  liyvif 
of  an  execulicjn,  ot  Vsi  ti^wvWfe  ■a.vv'j  other  duiy,  pertair'" 


,  pertttiral 
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f^ce  ;  or  any  mouey  or  valuiibk"  ibiiig,  atber  thau  llie 
(expressly  alio wt'il  lo  him  by  law,  lor  executing  uay 
'  perfjiinmg  to  hia  ollice. 

B137.  A  justice  of  the  peace  or  constable  sliall  not, 
•lly  or  indirwily,  buy,  or  be  iDlenaled  in  buying,  o 
I,  not<',  or  oilier  deniuriil  orcauw!  of  uctiou,  for  the  pur- 

Ire  a  justice,  fouiidi'd  thert'iip' in  ;  nor  Khali  a  jiistite  or  a 
■table,  eiilier  buforc  or  al'ur  an  aciinn  or  a  spwrnl  pro- 
Biig  is  coiiiineiiced,  k-ud  or  tul  vaiice,  or  agree  to  lend  or 
,nco,  or  procure  to  be  Jcni  orudvuiiced,  iiny  money  or 

Viilu.-ible  thing  to  any  pt-isou,  in  consideration  of.  or 
reward  for,  orau  iiiiluecnu-iit  to,  the  [ilacinir,  orbaviDg 

il  in  his  hands,  a  debt,  or  other  deamiid  or  caase  or 
in,  for  proiseeiitiou  or  collection. 
3 1 88.  A  justice  of  the  peace  or  constable,  wlio  violate.! 

vwlon  of  llie  last  tJiree  sectionH,  is  guilty  of  a  inisde- 

oor  ;  and  siiall  be  |niidslied  accordiugjy.     A  conviction 

operates  as  a  forfeiture  of  lii.-j  olliee. 

8139.  It  is  a  defence  to  an  aetiou,  brought  before  a 

ice  of  the  peuee,  that  the  demand,  upon  which   it  is 

ttded,  WBslxMig'lit  and  sold,  or  received  for  prosecution, 

trary  lo  the  furegoing  provii-iuii.'i  of  this  title.     In  an 

in  wbeniii  euch  a  defeiiee  is  iuler|-)osedj  if  the  plaintiff, 

'  bein^'duly  Bub[Hi'uaed  as  a  wiiness,  fniln  to  attend, 

lu.'inl  tothu  Bubixeiia  ;  or  if,  upon  the  triid,  orupon  his 

bluHlion  as  a  wiuicss  by  virtue  of  a  Cdinniission,  ho 

5es  to  answer  any  question  (lerlinent  to  sliow  a  violation 

Iher  of  tJKiseprovisifHis  ;  tlie  justice,  besides  puiii.s]iing 

in  a  proper  ease,  for  his  fiiiliire  or  refusal,  must  dis- 

his  cuni|iliiiiit.    The  testimony,  in  such  an  action,  of 

ElaiutitT,  or  any  other  ■witness,  is  not  evidence,  in  a 
ml  prosecution  against  him,  for  violating  either  of 
^  proviaiona. 

1140.  A  justice  of.  the  peace  must  keep  a    docket 

,  in  -which  he  must  enter  : 

The  title  of  every  action,  or  special  proceeding  com- 
Ced  before  biin. 

The  time  when  the  flummnns,  or  the  mandate  for  the 
hienceiueiil  of  the  specisil  :  roceediiii;,  was  issued  ;  with 
ttenient  of  the  nature  of  the  mandate,  and  a  memoran- 
of  each  order  of  airesi,  wtiirant  of  attachment,  or 
tsition  to  replevy,  ^ranted  by  him. 

The  time  when  tlie  parties  appeared  before  him,  either 
out  process,  or  upon  the  return  of   the  summons,  or  of 

tnandato  for  the  commencement  of  the  special  pro- 

ing. 

A  concise  statement  of  the  sutetance  of  each  oral 

ling,  or  a  menioruiKluni  of  the  flliug  of  each  written 

Jing. 

Each  adjournment ;  staling  upon  whose  application, 

ku  what  time  and  place,  it  was  made. 
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6.  The  issuing  of  a  venire  ;  staling  upon  whose  applies- 
tlon  it  was  issued,  and  the  time  and  place  of  the  return 
thereof. 

7.  The  time  when  a  trial  wns  hiid  ;  and.  If  itwasbyi 
jury,  the  naincs  of  all  the  persona  returned  as  having  b<*n 
notified  to  attend  as  jurors;  stating  who  did  notallend; 
who  attended  ;  aad  who  were  sworn. 

8.  The  name  of  each  \\  it  iu'ks  swoin  upon  the  trial  ;  stating 
at  whose  reqiit-st  he  was  sworn  ;  each  objection  made  to 
compelfncy  of  a  witness ;  and  the  dcciNiori  thereupon. 

9.  The  verdict  of  the  jury,  aud  the  time  of  receivin, 
or  if  tlie  jury  disagreed  and  were  diRc:harged,  a  statetnei 
that  fatt. 

10.  A  concise  statement  of  the  suhstanee  of  eacJi  oi 
made  by  him  in  the  course  of  the  action  or  special  proceed- 
ing. 

11.  The  judgment  or  final  order ;  and  the  time  of 
lug  it. 

12.  The  execution  ;  the  time  of  issuing  it ;  the  kini 
execution  ;  the  name  of  the  ofhcor  to  whom  it  was  d 
ere<l ;  and  each  reuewul  with  the  dale  thereof. 

1!J.  The  return  of  each  execution;  tlie  time  of  the 
turn  ;  aud  ti  slateinent  of  aay  money  paid  to  the  jui 
thereupon,  and  when  and  by  wlioni  it  was  paid. 

14  Each  triinscript  of  the  judgment,  given  by  litm  to  be 
filed  in  the  county  clerk'a  office,  and  tlie  time  when  it  wm 
given. 

15.  The  appeal,  if  any  ;  and  the  time  of  service  of 
notiee  of  appeal. 

§  S14 1.  Each  of  the  entries,  specified  in  the  last  secti™? 
must  be  made  under  the  title  of  the  artioa  or  Bp(!cial  pn)- 
coeding  to  which  it  relates  ;  aad,  in  addition  thereto,  the  jus- 
tice may  enter  in  like  manner  any  other  i)ro<;cedin^,  had 
before  biin  in  the  artion  or  special  proeec-ding,  which  be 
thinks  proper  to  enter.  A  docket  liook,  kept  by  a  jusdce, 
must  be  kept  open,  during  the  hours,  when  a  sheriffs  office 
is  required  by  laiv  to  be  kept  open,  for  ."iearch  and  exami- 
nation by  any  person,  upon  hia  rea.sonablo  request  and  to  > 
reasonable  extent. 

S  8 1 48.  A  justice  of  the  peace  must  keep  an  alphabetical 
index  to  all  the  judgments,  entered  by  him  in  his  docket- 
book  ;  and  he  must  insert  therein  the  names  of  all  the  par- 
ties tfp  each  judgment,  and  the  page  of  the  book,  where  ibe 
judgment  is  entered, 

§  3143.  A  justice  of  the  peace  must  carefully  file  and 
preserve  each  uflidavit  or  oilier  paper,  delivered  to  him  lobe 
filed  in  an  action  or  sjiecial  proceeding. 

y  3144.  If  a  justice  of  the  peace,  either  before  or  after 
the  expiration  of  his  term  of  office,  removes  from  the  towB 
or  city  wherein  be  was  electotl,  he  must  forthwith  dei^ 
with  "the  clerk  of  (hat  town  or  city,  hia  docket-book,  aud 
Other  books  and  pApers,  \'ii\i\at\i*W*iY,  relating  to  an  act 
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or  a  special  proceeding,  'wliich  lins  been  heard  bj  bim,  or 
commenced  before-  bitn.  A  justice,  wlio  is  removed  from 
office,  must  make  a  like  deposit,  within  ton  days  after  re- 
ceiving notice  of  his  ruiuovul,  or  afterwurds,  upon  tlic  de- 
mand of  the  cier]\  of  the  town  or  city.  But  the  omissioti  of 
the  justice  to  make  the  dt'iionit,  di^pi-s  not  MfTcft  ibe  vnlidily 
of  any  bouk  or  fjafiiT,  so  required  to  be  <Jeposited,  or  of  any 
proceeding  to  which  it  rehitcs. 

§  3145.  A  justice  of  the  peace  must  niHke,  in  each  46Htin,3 
docket-book  depusiteil  by  bini,  lis  prescribed  in  the  last  kcc- 
tion,  a  certificate  under  his  liund,  l<i  Liu-  etfecl  thiit  vnch  judj;- 
meut  or  order,  entered  therein,  wiis  duly  rendered  or  made, 
as  therein  stiited  ;  and  tlmt  tlic  sum,  uppearinj?  by  the  book 
to  be  due  tiiercupon,  lia.s  not  been  puid,  to  his  knowledge. 

§  3146.  If  a  justice  of  the  pence  dies,  or  his  office  be- 
comes otherwise  vacant,  the  town  or  city  clerk  niu.st  demand 
and  receive  all  bookii  and  jwpers.  which  tjclonged  ti>  the 
justice  in  tiis  official  ciipacity,  from  any  person  having 
them  in  his  possession. 

§  3147.  If  any  iKiok  or  paper,  required  to  be  deposited 
with  tlie  town  or  city  clerk,  as  presenbed  in  tliis  title,  is 
wit Jiheld,  tbe  like  proceedings  may  lie  hail,  ut  the  instance 
of  the  town  or  city  clerk,  to  compel  the  deposit  thereof,  as 
are  pres<Tibcd  by  law,  where  an  officer  refuse»  or  neglects 
to  deliver  a  book  or  paper  in  his  custody  as  such  officer,  to 
his  successor  in  office. 

§  3148.  An  entry  made.  a<f  ])rescribed  by  law,  in  the 
docket-book  kept  by  a  ju.^liceof  the  pence,  and  deposited 
with  the  town  or  city  clerk,  as  jirescribed  in  thi.s  title,  in 
presumptive  evidenee  of  the  matters  of  fact  stuted  therein  ; 
but  Ihe  presumption  iiuiy  bo  repelled  by  proof, 

S  3149.  A  Justice  of  the  pence  mu.it  furnish,  upon  re- 
quest, and  payment  of  his  fti;s,  to  any  person  interested  In 
ft  judgment  or  order  entered  by  him,  a  transcript  of  the 
Judgment  or  order,  together  with  a  copy  of  all  the  entries 
in  bis  docket  book,  relating  to  the  cause;  a  copy  of  hia 
minutes  of  the  evidence  in  the  cause,  or  the  subslauce  of 
the  testimony,  if  be  bus  not  taken  minutes;  iind  a  copy  of 
any  paper  on  file  in  the  cause  ;  or  such  portions  tliereof  a.s 
are  required. 

^  3150.  If  the  term  of  office  of  a  justice  of  the  peace 
is  about  to  expire,  or  he  is  about  to  remove  from  the  town 
or  city,  before  judgment  is  rendered  in  an  action,  or  ti  final 
order  is  made  iu  a  special  prweeding,  jieMdinfi;  before  bim, 
he  must  |vreviottsly  make  a  written  order,  reettino;  the  fact, 
and  directing  the  action  or  special  proceeding  to  be  con- 
tinued before  another  justice  of  the  same  town  or  city, 
named  in  the  order. 

§  3151.  If,  before  an  issue  of  fact  is  joined  in  an  action   27  Hnn,T]7 
or  special  proceeding,  tbe  defcndiint,  or,  where  he  has  not 
l)cca  arrested,  his  aitomcy.  preseni-s  to  thf  justice  sutisfac- 
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torj'  proof,  by  affldavii,  that  the  justice,  before  whom  ti* 
action  or  special  proceetling-  is  pending,  is  a  material  'wil- 
ness  for  the  (lefcndant,  without  Avhose  testimony  he  esinnol 
safely  proceed  to  trial,  setiiiig  forth  thereiu  the  particular 
facts  ami  circum-stanris,  ■which  he  expects  to  prove  by  liiM, 
the  justice  must  forthwith  make  a  written  order,  directing 
the  action  or  Bpeciul  proceeding  to  be  coatinued  before 
another  justice  of  the  same  town  or  city,  named  in  the 
order. 

§  SI 62.  Where  an  order  is  nwde,  ;i«  prescribt-d  in  either 
of  the  last  two  sections,  the  constable  must  forthwith  take 
it,  an  1  iill  ntUcr  papers  in  the  nclioii,  witli  the  bo<iy  of  llif 
defendant,  if  he  is  under  ni rest,  lK;[ore  the  ju>stice  noQuni 
in  the  order.  TIkj  pbuuiiff  or  petitioner  must  forthwith 
api>eftr  before  ihnl  justice,  who  must  take  cognizance  of 
the  action  or  fipK'cial  ]iroc('C(ling,  and  mTist  ijrocx-cd  therein 
as  if  it  had  been  commenced  before  him.  Oostc;,  recovcieri 
in  the  action  or  siwciiil  prricefditig.  include  the  fees  allowed 
by  law,  for  services  pcrfurnied  by  the  constable  and  the 
jitstice.  before  ihe  transfer,  louether  with  the  fees  allowed 
by  law,  for  tiic  proceedings  before  the  justice  to  whom  tlje 
cause  is  trunsfi/rred. 

§  3153.  A  justice  of  the  peucc,  who  neglects  or  refuse*, 
within  a  rcasoniiblo  time  nfler  dcmiinii,  to  pay  iiuy  moucv. 
colleclcl  by  him  in  liis  oftkniil  ciipacjiy,  to  the  pers.on  en- 
tilled  thcrptci,  is  guilty  of  a  misdemeanor,  antf  shall  U: 
punished  accord inj^ly.  A  conviction  also  operates  as  a  for- 
feiture of  his  office. 

§  3164.  In  nn  action  upon  a  judgment  of  a  ju,stic«of 
the  iwiice,  brought  iti  llie  county  ^^  herein  it  waa  rendered, 
within  five  years  after  the  rciniiliou  thereof,  against  a  do 
feiidant  upon  vvhont  the  summons  wa-s  personally  served, 
no  costs  can  Ik-  recovered,  cx<s'pt  where  the  ju.stice.  who 
rendered  thi-  jud^jment,  is  dead,  or  out  of  office,  or  otlier- 
wi.sc  incapiible  of  acting  ;  or  )ius  removed  from  the  co\mty 
or  where  one  of  the  parties  has  died  ;  or  where  the  d 
of  the  jiidgtncnl  has  been  lost  or  destroyed. 

§  3166.  In  an  action  brnught  upon  a  judgment 
justice  of  the  peace,  who  is  drad,  or  out  of  otHce.  or  other- 
wise incapable  of  acting  ;  or  has  removed  from  the  couDty; 
or  cannot  be  found  therein  ;  tb<'  original  docket-book  of  ta*" 
justice  is  presumptive  evidence  of  any  matter  entered 
therein,  as  prescribed  bv  law  ;  but  the  presumption  may 
"be  repelled  h^  proof,  if  tlio  docket-book  is  lo.st  or  de- 
stroyed, or  if  It  cannot  be  produced,  after  reasonable  effort 
to  ohtaifi  it,  the  like  proof  may  Ik:  given,  re»|K'cliug  llm 
recovery  of  the  judicment,  as  upon  any  other  question  of 
fact. 

§  S156.  A  justice  of  tlm  peace,  who  Issues  any  nuiodi 
autliorir-ed  by  this  chapter,  except  a  venire,  may,  at 
reju"st  i>f  the  party,  whenever  be  deems  it  expedient 
rio,  cmpowcT,  Yiy  a,  -wnu  a  «\\V\\onv^  iado«'so<l  upon 


aintv; 
od|^ 


i  3157,  8158  A8  TO  JUSTICES'  COURTS.  425 

mandate,  any  proper  person  of  full  age,  not  a  party  to  tLo 
at-lion,  to  serve,  or  othi-rwise  execute  it.  For  that  pur'- 
pi>se.  the  person  so  empowered  lias  all  the  power  and  au> 
_thority,  and  is  subject  to  all  the  ohligivtions  and  liabilities, 
"' a  constulde ;  and  liis  reiurn  is  evideuee  in  like  ntuuner 

I  a  constable's.     But  a  person  so  cnipowerwJ  is  not  entitled 

i  any  fee  or  rewartl  for  his  servicea. 

§  3157.  A  con^tahk",  to  whom  ft  mandate  is  directed  and 
ielivered  aa  jirescrilicd  in  thi'j  cliapter,  must  cxecule  it  in 

'V80U,  purHiiaiit  lo  the  tenur  thereof.  He  cannot  act  by 
ieputy  in  such  a  case. 

§  3158.  If  a  constable,  to  whom  a  inan<lato,  issued  by 

justia!  of  the  peace,  i»  directed  and  delivered,  finds,  or 
has  reason  to  upprehend,  that  resistanc-e  viU  be  made  to  tho 
execution  theieof,  lie  may  deliver  it  lo  the  sheriff  of  the 
county,  with  a  written  certifleaie,  .staling  the  fat;ls,  and 
requiring  live  sheriff  to  execute  it.  Thereupon  the  sherifC 
must  execute  the  mandate  ;  and  he  is  subject  to  all  the  lia- 
bilities attaching  to  a  constable  in  executing  it.  SeetioDS 
|Ooe  liimdred  and  four,  one  hundred  and  five,  and  one  hun- 
"red  and  sis  of  tWs  act  ajvply  to  a  mandate  delivered,  to  a 
liheriff  as  prescribed  in  this  section. 

CHAPTER  XX. 

ROTISIONS  REI.ATINQ  TO   CERTAIN   COURTS 
IN  CITIES,  AND  THE  PROCEEDINGS  THEREIN. 

ITLE     L — ^The  marine  cocrt  [now  city  cocbt]  ow 

THE  CITY  OF  NeW   YoBK. 

ITLE    IL — The  MAYOK'a  court  of  the  city  op  Htro- 

SON,    AXn    THE    RKCORnEKB'    COTTRTS  OB" 
THE  CITIES  OF   UtiCA  AND  OhWBOO. 

TITLE  in. — The  city  codbt  of  Tohkers. 
TITLE  IV. — Tjte  DrsTRicT  comiTa  op  tub  city  of  NbtW 
Yoke,  and  the  jcbtices'  couuTa  OT 

THE  CITIES  OK   AliHANT  AND  TUOT. 

riTLK    v.— The  municipal  court  of  TUB  city  OB" 
Rochester. 

TITLE  L 
T?ie  marine  ecvrt  of  the  diy  of  New  York.* 

(Ticijt  1.  ProTisiooB     gennrnliy    gptillcaWe   to   procwidlngB  In  thi 

conrt. 
8.  ProvUions  pxrlunivHy  njiplicatile  tr>  ttie  procotdings,  otber 

than  appfalN,  in  an  iirfJitmi-y  ncllnn. 
8.  Frovifiioiif  cxirliiBivi-lj  ajjplirable  tn  thu  proceedings,  other 

than  Hjipfalw,  in  rcrtnuj  iiiarire  cauect*. 
4.  Appeali)  to  mid  from  the  general  teim  of  the  conrt. 


*  L.  18S3,  Cti .  ac,  cbsogcd  name  to  "  at;  conrt  o(  Kcw  TQtk." 
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§  31 B9.  Each  of  the  foregoing  provisions  of  tli 
■which,  is  made,  by  chapter  twenty-wcond  of  this  Kt, 
applicable  to  the  murine  court  of  the  city  of  Isew  York,  or 
generally  to  (courts  of  rt'cord,  ia  subject  lo  tlie  qualiticalioni 
and  exceptioua  expreased  or  plainly  implied  in  this  title. 

g  3160.  Sections  four  hundred  and  thirtj'-eight  andsii 
hundred  and  three,  gectious  six  hundred  and  eleven  to  sii 
luindrod  and  nintt.<'en,  lioth  indusive,  and  seetioa'^  six 
hundred  and  thirty-six,  eight  hundred  and  twenty-seven, 
one  thousand  and  thirteen,  and  one  thousand  and  fifteen  oI 
this  act  do  not  apply  to  an  action  or  a  special  prc>ce«ling 
brought  in  the  uiariiic  court  of  the  city  of  New  York,  at 
before  a  ju.stice  thereof,  or  to  any  i)roceeding'  therein.  Sec- 
tions three  thousand  two  hundred  and  si.\ty-eight  anJ 
three  IhousjiDd  two  hundred  and  sixty-nine  of  thia  act  do 
not  apply  to  an  action  in  the  court,  jiroseruted  as  presented 
in  article  third  of  this  title;  or  where  au  undertaking  liis 
Ijcen  given  as  pre.scTibed  in  section  three  thousand  one 
hundi^d  and  sisty-five  of  this  act.  A  plaintiff,  in  an 
action  brought  in  the  court,  who  has  an  office  for  the 
regular  tran.saction  of  bii.sjnesa  in  person,  within  the  dtr 
of  New  York,  ia  deemed  a  re.siflpnt  of  that  city,  within  the 
meaning  of  sections  three  thousjmd  two  hundred  and  siily- 
eight  and  three  thousand  two  hundred  and  sixty -nine  of 
tliis  act. 

§  3101.  The  time  for  personal  service  of  certain  notioo^ 
in  an  action  brought  in  the  court,  is  as  follows  : 

1.  Notice  of  justification  of  the  sureties,  in  an  unda^ 
taking  given  by  the  plnintifT,  as  security  for  the  defeni 
costs,  not  more  than  two  days. 

2.  Notice  of  an  appliciitionfor  judgment  in  a  case 
fled  in  section  five  hundred  and  thirty-tieven  of  this 
notiee  of  a  motion  to  strike  out  a  pleading,  in  a  ca-^e  sptfi 
fled  ia  section  Ave  hundred  and  thirty-eight  of  this  a«i; 
notice  of  an  application  for  judgment  upon  the  defendant '» 
default,  or  of  the  execution  of  a  reference,  or  writ  ol  in 
cjiiiry,  or  of  an  as-seswrnent  thereupon,  w*  preacribt'd  in  sec 
tion  one  thousand  two  hundred  iiud  nineteen  of  tliii  act : 
not  less  than  two  days. 

3.  Notice  of  the  justification  of  hail,  not  less  than  two, 
nor  more  IhanVi^iTi  du.^*. 
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4.  Notice  of  a  motion,  other  than  a  motioD  specified  in 
8Ubdi\'isioii  second  of  this  sefLion,  not  less  thiin  four  days  ; 
but  the  court  or  a  justice  thereof  nu\y,  upon  an  allidiivtt 
showing  grounds  therefor,  prescribe  u  sliorler  time,  by  au 
order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issne  of 
law  ;  notice  of  the  hearing  of  an  appeal,  or  of  any  other 
hearing,  the  time  for  scrviuff  whith  is  not  expressly  pre- 
scribed in  either  of  the  foreguing  subdivisions  of  this  sec- 
tion, or  elw^whero  in  this  title  ;  not  less  tlmu  live  days. 

6.  Notice  of  taxntion  of  costs,  not  le.ss  tluui  two  days  ; 
except  where  all  the  attorneys,  serviiiK  and  served  with  tlie 
notice,  reside  oi^  huve  their  offices  in  the  city  of  New  York, 
in  which  case,  one  day's  notice  is  suillcient. 

§  316S.  Notice  of  trial  of  an  Issue  trisble  nt  a  term  of 
the  court,  or  of  the  hearing  of  sn  appeal  to  the  general  term 
of  the  court,  may  be  given  for  any  diiy  of  the  term.  A. 
note  of  issue  must  lie  filed  iitleust  two  daysbtfore  the  day, 
or  the  commeucement  of  the  term,  for  wliicli  the  notice  of 
trinl  or  heariag  is  given ;  and,  if  it  relates  to  the  triul  of  an 
iasue  of  fact,  or  of  law,  it  must,  in  ndditiou  to  the  matters 
,  specified  in  section  nine  liuiidred  and  seventy-seven  of  this 
!  act,  state  the  day  or  the  term ,  for  which  the  notice  has  been 
given.  But  tins  and  the  last  section  do  not  apply  to  a  case 
where  sxwciiil  provision  is  otherwise  made  in  article  third 
of  this  Utle. 

§S16S.  Where  it  satisfactorily  appears  that  a  party, 
who  ia  actually  confined  in  jail,  Itiy  virtue  of  an  order  of 
arrest,  or  an  exceutiou  against  the  person,  issued  in  an 
action  brought  in  ihe  euurt,  is  physiejilly  unable  to  endure 
the  confinement,  and  that  he  cannot  procure  bail,  or  the 
necessary  sureties  in  a  bond  for  the  jail  liberties,  as  the 
caae  requires,  the  court,  or  a  justice  thereof,  may,  in  its  or 
his  discretion,  by  ordt-r,  direct  the  sbf  riff  to  relcflse  him 
from  custody.  The  sheriff  must  obey  such  an  order.  After 
such  a  release  from  an  execution  against  the  person, 
another  e.Yecution,  agiiinst  the  person  of  the  judgment 
debtor,  cannot  be  issued  upon  the  judgment;  but  the 
judgment  creditor  may  enforce  the  jnd},mH'nt  against 
properly,  aa  if  the  execution,  from  which  the  judgment 
debtor  was  released,  had  been  retxirned  without  liis  being 
taken. 

§  3164.  Jloney  paid  into  the  court,  pursuant  to  any   {  imb.  Con 
provision    of  this  uct,  nmst,  unless  the  court  otherwise   sol.  Act. 
directs,  bo  piiid   directly  to  the  chamberlain  of  the  ciU  of 
New  York,  to  the  credit  of  the  cause  in  wMdi  It  is  pai<L 
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ARTICLE  SECOND. 

PROVISIONB  EXCLUBITELY  APPMCAm^E  TO  TTIE  PltOCE 
INGB,   OTHER   THAN  APPF.ALS,  IN  AN  ORDINABY  ACTlO 


1 1«W,  Oon- 

Kll.  Act. 
«<   Abb.  M. 
C.  »3. 


MN.Y.Qg. 


i  3171.  Comtnission  to  taketctil 
mony. 

8I7S.  Court  may  nler • 

nrixltic  upon  u 

8178.  Time    for    fllini! 

upon  a  ttiaUn  tui .  ".I 
Icl,:  when  rofflcicsL 

8174.  CoiiiUercluiniii. 

SI75.  Perl»hable    property 
be  *oId. 

8179.  Portion  of   verdict, 

miiy  bt^  remitved. 


I  18S8.  Cod- 


(  8106.  Bammons. 
3166.  Time  of  service  of  plead- 

inRS,  etc . 

8167.  Knforfcincnl    of    certain 

judeinenis  in  favor  of 
working  woni  en. 

8168.  Time  for    nuu-aixeptanre 

and  juBliHcation  of  bail, 

KiC. 

3169.  Proof  necc?pary  to  obtain 
vi-arruui  of  attacliiinuii. 

8170.  Service  of  summons  with- 
bot  llie  clt.v,  or  by  pa  ta- 
li calion. 

^3165.  The  summons,  m  an  action  brought  in 
court,  must  state  tliat  the  time,  within  wtiich  the  defeni 
must  serve  a  copy  of  hi.s  answer,  is  six  days  after  Uie 
vice  Ihereuf ,  exclusive  of  the  day  of  stjrvice  ;  except  in 
of  tlui  Colliiwiiig  cases  : 

1.  A  jiistiui-  of  Ihe  court  niay,  upou  satiafaciory  proof, 
by  attidiivit,  that  either  the  plaintiff  or  the  defendant 
wilJioul  tlie  city  of  Ntnv  Yorli ;  or,  wht-re  there  are 
more  plaiutills,  or  two  or  more  dpfeudairts,  that  all  the, 
tiffs  or  all  tlio  dL'feudant:!  reside  without  that  citv,  dirctl 
&n  order,  that  the  di'fraidant  Ik  s  iimnoned  to  answer  wi 
ashortor  time,  sppcitied  tliereiu,  not  less  than  two  duvs 
the  service  of  (tie  summons,  exclusive  of  tin-  day  of  serrii 
whereupon  the  summon.^   mu.st  correspond    to  thee 
Tlie  order  mu.'t  tie   indorsed  upnii  or  annexed  to  the 
nion»  ;  and  a  eopv  thereof  mu^l  be  delivered  with  a  cop; 
the  suiuuion".     "thv  justice  may.  in  his  discroiion.  as  a 
ditinn  of  grtuititig  the  order,  require  the  plaintiff  to  giv 
iiudcrttikinfr,  with  oue  or  more  sureties,  (o  Uie  effect 
the  pliiintili  vvill  pay  any  judgineut  wiiich  may  be  rende 
against  him  in  the  action,  not  exceeding  a  sum  specified 
the  undertaking,  which  must  be  at  least  two  hundred  * 
lars. 

2.  Where  an  order,  directing  service  of  the  sunurn 
without  the  cilyof  New  York,  or  by  publication,  isgrauli 
the  suinmnn.s  nuist  slate  that  llie  time,  'within  which 
dcfeuilaiit  must  serve  a  copy  of  his  an.swer,  is  ten  days 
service  thereof,  exclusive  of  the  <lay  of  setviie.     If  a 
nions,  requiring  tlie  defendant   to  answer  within  a  el 
time,  has  beer  issued,  a's  prescrii.ed  in  this  section,  h 
an  order  specirted  in  (Ids  subdivision  is  urunted,  the  juti 
granting  such  an  order  may  direct  that  the  sntnmons 
amended  accortlingly  ;   and  (hereupon  the  sutnmous  pi 
lished,  or  served  wiihout  that  city,  pursuant  to  the  ordi 
must  correctly  stale  the  lime. 

§3166.  The  time,  within  which  a  defendant  ia  acue. 
specified  in  sectkm  ioxit  \i\Mi&ttA.  und  seventy-nine  of 
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_ct  miiFt  demand  n  ropv  of  the  complaint,  and  the  time 
within  which  the  plainfin  mu'il  si-rve  the  sjinm.  after  a  de- 
^nmud  thereof,  as  preRcribed  in  that  section,  and  the  time, 
*  within  which  a  copy  of  a  plcailiufr,  HubReqiiciit  to  tlie  I'om- 
ilnint,  inust  be  served,  nfter  the  service  of  a  copy  «.if  tho 
preceding  pleading,  is  the  same  numher  of  days,  as  ntjited 
111  the  sunimous,  within  which  the  defendant  is  required  to 
serve  a  copy  of  his  answer,  after  service  of  the  summons'. 
But.  except  as  otherwiw*  prescrilted  in  section  three  thou- 
sand one  hundred  and  eii^hty-tive  of  this  act,  «  defendani, 
arrested  before  answer,  has  ten  days  after  the  arrest,  within 
%vliic!i  to  dennind  a  copy  of  llie  cfnnplriiiit  or  to  servencopy 
of  his  answer,  as  the  ease  retjuire.H  ;  and  judgment  must  hie 
Stayed  accordingly. 

§  S167.  Section  itiree  tbo«isand  two  huudretl  nnd  twenty- 
one  of  tins  net  applie.s  to  an  action  brouj^lit  in  the  court  and 
to  the  judgment  and  execution  ajfainst  the  pentonnnd  prop- 
erty of  the  judgment  debtor. 

§  SI 08.  Tlie  time  for  taking  cerlain  proceedings,  in  an 
action  broujjht  in  (lie  court,  is  us  follow.'}: 

1.  Service  of  notice  of  nou-acceptioice  of  hail,  within  five 
days  after  i!ie  delivery,  tu  the  plaijilitT's  attorney,  of  certified 
copies  of  the  order  of  arrest,  return,  imd  undertaking,  as 
prescribed  in  section  live  hundred  and  seventy-seven  of  this 
act. 

2.  SeTvicc  of  nolieo  of  justificalion  of  the  hail,  within  five 
days)  after  service  of  the  notice  specified  in  suiidivisiou  tirst 
of  this  section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  un- 
dertaking given  hy  the  plaintiJf ,  as  security  fr>r  the  defend- 
ant's costs,  within  two  diiy.s  after  service,  upon  the  defend- 
ant's attorney,  of  a  written  notice  of  the  tiling  thereof  ;  and 
service  of  notice  of  tlie  justitlcation  of  the  same,  or  iiuw 
sureties,  within  two  duya  after  service  of  the  notice  of 
exception. 

§  3169.  In  order  to  entitle  the  plaintiff  to  a  warrant  of   (t348,  Con 
attachment  a;;ain.«it  property,  he  must  show  by  affidavit,  to   S^m^^Vot 
the  salisfaclion  of  the  justice  grunting  it,  that  a sutflcient  4'civ.'pro 
cause  of  action   exists  agaiust   the  defendant,  to  recover   S|9. 
damages  for  one  or  more  cans  h  specifled  in  section  si.\  hun-   ^  How.  Pr, 
droil  and  thirty-Jive  of  this)  act,  to  an  amount  stated  in  the   S4'jj;  y. 
afHduvit ;  whieli,  if  the  action  is   to  recover  damages  for     State  Bep 
breach  of  acoiilrdct,  must  bc^^titted  over  and  above  all  coua-  -HS 

(erclaims  knowu  to  tlie  plaintiff;  and  also  that  the  case  is 
within  one  of  the  ftiUowiwg  siibdtvi.^ious : 

1.  That  the  defendimt  is  a  foreign  corporation  ;  or  a 
domestic  corporation  whose  principal  place  of  basincas  is 
not  within  the  city  of  New  York. 

8.  That  the  defendant  is  nr>t  a  resident  of  the  State. 

8.  That  the  defendant,  being  a  resident  of  the  State,  is   as  .v 
not  a  resident  of  the  city  of  Ne-y  York;  and  has  not  im   C.  «86 
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ofDie  wLtbin  that  city,  where  be  regularly  tranaacls  busioai 
in  person. 

4.  That  the  defendant,  being  an  adult  and  a  resid' 
that  city,  has  departed  therefrom,  with  intent  lo  dt. 
his  creditors,  or  to  avoid  service  of  the  suninions  ;  or  kcffp 
himself  fancejifeil  therein,  with  the  like  iuttnt ;  or  thit 
after  proper  iiud  diligent  effort  to  ascertain  the  plaisu! 
the  Bojourn  of  such  a  resident  adtdt  defendant,  the  muk 
cannot  be  ascettnined. 

5.  Tliat  the  defendant,  being  an  adult,  has  removed, 
is  about  to  remove,  property  from  that  city,  with  iutent 
defraud  his  creditors,  or  that  he  has  assigned,  disponed  uL 
or  secreted,  or  ia  about  to  assign,  dispose  of,  or  secrete 
property,  with  the  lilie  iiilcnt. 

6.  TJmt  tlie  defrndaut,  lieing  an  nilijlt  and  a  resident 
that  city,  has  been  conlinuoiisly  without  the  United  Stats' 
more  than  six  inoiitiis  nest  l>efore  tlie  granting  of  the  *»r 
rant,  and  ha*  not  nuide  a  designation  of  a  person  npon 
whom  to  serve  a  Bimimons  in  his  behalf,  as  prescribed  it 
section  four  hundred  and  thirty  of  thii>  act;  era  designatii 
80  made  ao  longer  remuins  in  force. 

fs:  31  TO.  An  order,  directing  the  Bervioc  of  a  summi 
either  without  tlie  city  of  New-York,  or  by  pubh'catioi 
may  be  granted  by  the  court,  or  by  a  justice  thereof ;  b' 
only  in  a  case,  where  a  warrant  of  attachment  has  beea 
issued,  as  prescribed  iii  the  last  sectiou,  and  ijersonal  ser- 
vice of  the  sitmiuons  cannot  be  made,  with  due  diligeoi 
within  that  city.    The  plaintiff,  when  he  applies  for  a 
an  order,  nuist  show  by  affidavit,  to  the  satisfaction  of 
court  or  justice,  that  the  case  is  within  this  sc<jtion.    Whei 
an  order  ia  granted,  as  prescrilwd  in  this  .section,  service 
the  summona  without  that  ciiy  may  be  made,  as  dirwii 
in  the  order,  eilh^r  within  or  without  the  State.     Sectiom 
four  hundred  and  forty  to  four  hundred  and  forty-flve, 
both  inclusive,  and  sections  six  htmdred  and  thirty -eight. 
Beven  himdn-fl  and  seven,  and  Bevt-n  hundred  and  eight  of 
this  act  apply  to  the  service  or  publfeation,    pursuant 
such  an  onlcr.  and  to  the  proceedings  relating  to  the  sarai 
and    subsequent   thereto ;    sub.stituiing    the   words, 
city  of  New  York",  in  place  of  the  woTd.s,  "  the  Stale 
wherever  the  latter  words  occur.     If  the  defendant  is 
resident  of  the  city  of  New-York,  the  order   must  al 
direct  that  a  copy  or  the  siimmona,  complaint,  and  order 
left  at  hifi  residence,  specifying  it,  witli  a  pcr«)n  of  suitabi 
age  and  discretion,  if,  upon  rea.*onable  application,  admil 
tance  cnn  be  obfjiined,  and  such  a  person  found  who  w:"' 
receive  it ;  or,  if  admittauee  cannot  be  .so  obtained,  norsuci  . 
a  person  found,  by  affixing  the  same  to  the  outer  door  of 
the  residence  so  specified. 

§  3171.  The  applicvafion,  to  the  court,  of  article  second 
of  title  Ihinl  of  chapter  ninth  of  this  act,  is  subject  to  the 
following  (|uaMc&\.vou%  -. 
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The  words,  "the  city  and  county  of  New- York,  or 

r  of  the  counties  of  Richmond!,  Kings,  QueeiiH,  or 
Chester",  must  be  regarded  o-s  substituted,  in  place  of 
rords,  "  the  Slate  ",  wbtrever  those  words  are  used  in 
irti<'le,  with  respect  to  the  locality  of  a  witiicsB. 
Interrogatories,  framed  pursuant  lo  that  article,  can 
Itled  only  by  a  justicT  of  the  court. 
A  comnussion,  or  order  to  take  deixwilions,  issued  or 
,ed,  piirsuiuit  to  tluii  article,  may  be  executed  either 
n  or  wiihout  the  State. 

tl7S.  The  court  may,  of  its  own  motion,  or  upon  the  {  i®*',  Coa 
cation  of  either  jisrty ,  without  tlie  consent  of  the  other,   *ol-  •*■«. 
der,  direct  a  reference,  lo  determine  and  report  upon 
jstion  of  fact,  arioLag  upon  a  motion ,  in  any  stage  of  an 
1. 

(178.  The  lime  within  which  the  decision  of  thecourt  (jiiMs  iuk 
be  filed,  in  a  case  specified  in  section  one  thousand  lomoLAct 
en  of  this  act,  is  ten  days  after  tlie  cause  is  finally  suh- 
d.  The  decision  of  the  court,  in  a  case  specitied  in 
in  one  thousand  and  twenty -two  of  tins  act,  isauffleieut 
lirects  the  judgment  to  he'  entered  thereupon  ;  but,  if 
luired  by  a  pnrty  appealing,  the  justice  by  wliom  the 
on  was  made,  niast,  within  ten  days  after  the  appeal 
fected,  and  notice  (hereof  and  of  the  retiuireiuent  is 
to  htm,  tniiUe,  and  tile  with  the  clerli,  a  siieciaJ  deci- 
stating  Bepurately  the  facts  foiuidi,  and  the  conclusiona 

V. 

1174.  A  counterelftim,  specified  in  subdivision  second  1 12*8,  Coib 
;don  five  hundred  and  one  of  this  act,  cannot  be  inttx-  ■"'■  -^"^ 
.  in  an  acti(.iii  brou^rltt  in  the  court,  unless  it  is  of  Buch 
arc,  that  the  court  has  jurisdiction  of  an  action  f  oundwl 
ipon  ;  except  tliat,  in  an  action  brought  by  an  execu- 
'  administriitor,  any  counlerclflim  may  he  in1erpi>sed, 
1  could  be  iuteriiused  in  a  like  uctiou,  brought  in  the 
me  Court.  A  counterclaim  may  be  intcr|ioHed.  in  an 
I  brought  ill  (lie  court,  witliout  respect  to  the  amount 
)f ;  and  juilgmcnt  thereupon,  in  favor  of  the  defend- 
nay  be  rendered  for  any  siun. 
1 75.  "VThere  perisliable  property  has  been  levied  upon,  |  laso,  Coi> 
tueof  an  esecuiion  or  a  warrant  of  attachTnent,  tlie  "w'-Act. 
may,  upon  the  application  of  the  ofllcer  making  the 
by  order,  direct  tlie  sah-  thereof,  at  such  a  time,  and 
such  a  notice,  as  it  deems  proper  ;  and  thereujion  the 
rty  must  be  sold  accordingly. 

1176.  A  party  to  whom  a  sum  is  awarded,  ujion  a   {1315,  coiw' 
an  aasessraent  of  damaiies,  or  the  execution  of  a  refer- 
)r  writ  of  ini'iuir}',  may  remit  any  portion  thereof,  and 
udgment  for  the  reiddue. 
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■ol.  Act. 
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ARTICLE  THIRD. 

PBOVISIOHS   KXCLTJsn'ELY  AJ-PLICABLK   TO    THK  pROCRt 
INOS,    OTHKK    TUAX     ApPKALS,     IN   CERTAIN    MAKJS 

Causbb. 


t  SITT.  Aireat  in  rerCam  marino 
cauiwfi.  Court  may  reg- 
ulate by  froneral  nilc?s. 

8178.  Id.  ;  Loutents  of  order  of 

arroat. 

8179,  Id. ;  proceediucs  on  arrent. 
3180,3181.  Id.:    bail  or  deposit 

before  nturti. 
8183.  Id.  ;  ball  or  deposit  after 
return. 


IISBI,  Con- 
Hoi.  Act. 


{  8188.  Id.  :   when  and  tarn  i 

fendant   to  reaallil 

ctutody. 
3184.  Id.  ;    return  of 

etc. 
S18B,  W.  ;  proceediDgs  afin  I 

turn. 

8186.  Id.  :  trial. 

8187.  Ordin.iry  action  uaj 

brought  for  like  caia 


§  3177.  In  an  action  specified  in  subdivision  second  o1 
sei'lion  ilin^o  Iniiidrfd  unci  st-vintccu  of  Ihis  net,  the  plaiiitill 
may  apply  tDr  an  oriler  of  arrest ,  to  accompany  the  stinimons 
in  thi;  form  and  to  rlKiefft;f:lspeeifle(1  in  tlieue.xt  secliuD.  If 
sncli  an  ordtT  is  gninted,  tlic  proceodings  in  the  aciiou  iim 
be  conducted  :is  prescribed  in  this  iirliclc.  Tlie  justice*  ( 
the  court,  or  a  maj*>ri!.y  of  tlinin.  may,  from  fime  to  tiia 
liyoueor  more  pencnil  niles,  ntlcsted  by  the  hands  of  lli 
juslicc.'*  making  the  seime,  and  tiled  with  the  clerk,  reuriilil 
tlie  mannc'T  in  which  nnapplifatioa  for  such  an  order  mi^ 
be  made,  Riid  the  eases  m  wliich  an  undertaking  may  t 
dispenw'd  with.  Until  regulations  are  so  establi-shed,  tl 
jiisfira  to  whom  the  apphrntion  is  made,  may,  in  his  dl 
eretiou,  require  or  dispense  witlx  an  underiUikiug  then 
upon. 

§  3178.  The  order  of  airest,  granted  as  presci-ibed 
the  last  section,  must  require  tlie  siieriff  to  arrest  the  i 
fendant,  and  to  hriiig  hijn  foriliwitli  before  tlie  court,  i 
the  chambcra  thereof  ;  or  if,  when  he  is  arrested,  the  eoiid 
is  not  in  sc^^sirm  at  chambers,  to  hold  liim  to  ImU,  in  ^ 
sum  specitied  in  the  onler,  for  h'm  pcrsonnl  attendance  i 
the  opening  of  the  court,  on  the  next  day  tliercafter,  whd 
it  is  in  session  at  tlie  chambenn  tliereof.  The  order  miu 
also  direct  that  the  defetidtuit  fie  Bunmionefl  to  an.swer  tbc 
compLiint  in  Liie  aciiou  forlln\  i)(i.  Then'UiX)n  the  smmmons 
must  conform  to  the  order. 

§  3179.  The  sheriff,  upon  arresting  the  defendant,  by 
virtue  of  such  an  order,  must,  at  the  snnietime^  serve  up  "" 
liim  the  sumnums,  and  also  a  copy  of  the  order  of  ar 
and  of  the  papers  ufion  whicll  it  was  grjinted.     He  mil^ 
forthwith  bring  thcdefcudaul  liefore  the  court,  at  the  ch« 
hers  thereof,  if  the  court  is  then  in  se.'^siou  at  cliamberal 
otherwise,  unless  bail  is  given,  as  prescinhed  in   the  nei 
section,  he  mii.st  take  the  dcfendaot  to  the  jail  of  the  ciljj 
and  county  ot  New  Yfirk,  for  the  coiitinement  of  pri^onen 
ir.  civil  causes.     The  keeper  thereof  mu.st  contine  ll»e  de  _ 
fendant  therein.     On  the   next  day  thereafter,   •when  the' 
cuurt  is  in  Kc.-ssion  iit  cluimbers,  the  sheriff  must  take  the 
defendant  from  ttvti  ^aii,  ttud^iTvn?;  lum.  before  the  court. 
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§  3180.  The  defendant  may  give  bail,  liy  delivering  to  i  125<1,  Ooa- 
be  sberifla.  writU'H  undcrtakinj;;  Ui  Ihe  jjlaintiff,  ia  tbo  sum  *"'■  ■*-'^' 
Ipecifiefl  in  the  onior  of  nrrcst,  <?se(;ulcd  by  one  or  more 
ireties,  tii  the  efFwt  thai  the  defendant  will  attend  in  per- 
•n  at  the  opening  of  the  c-ourt,  at  lliB  ciuinil if rs  thereof, 
1  the  uext  day  thereafter  when  it  ia  there  iti  seMKioti  ;  or  he 
lay  deposit  with  tlit!  sheriff  tlio  sum  speciljed  in  the  order 
rf  anx-st.  In  either  case,  the  sheriff  must  forthwith  relea^se 
dm  from  custody. 

^3181.  Where  lift  11  is  given,  uh  prescribed  in  the  last   Siass,  tJon- 
iction,    Jhe  ofSeer  taking  the  acknowledjrment    of    tho   *"'•  •^''*" 
ndertaking,   must,    if  the    sherifif  so  rcquiresi,   examine 
ader  oath,  to  a  reiisunable  extent,  the  persons  offering  to 
jconie  bail,  ooncerning  their  properly  and    their  oireijm- 
lances.     The  defenthint  may  frivt:  bail,  or  miike  the  de- 
losit,  immediately  upon  his  arrest,  at  any  hour  of  the  day 
(might;  aiid  he  must  have  reasfimjble  opportunity  to  seek 
or  and  to  procure  bail,  liefore  being  committed  to  jail. 
Vhcre  a  deposit  is    miKlc,  the  money  deiKisilwl  mit.st.  he- 
ore  the  e.Kpiratioii  of  the   nest   day    lliereafter,  not  being 
unday  or  a  public  Imliday,  he.  paid  by  ihe  sheriff,  into 
lurt,  to  the  credit  of  the  aelion,  as  prescribed  in  section 
ree  thousand  one  hundred  and  sixty-four  of  this  act. 
§  318Z.  At  any  time  after  the  return  of  the  .slierifF,  and    S  lasfl.  Con. 
»efore  Bnal  judi^mcul,  a  justice  of   the  court  nuiy  ndmit  a   '"'•■*-'^*' 
lefendant  in  cun'ody  to  twil,  or  allow  him  to  make  a  de- 
tosh  :  and  may  direct  his  p'leiiae,  upon  his  giving  bail  or 
Baking  tlie  de|)nsit  aceoniingly.     The  siun  to  be  deposited, 
or  the  smn  specitied  in  the  uiuicrlakingof  the  bail,  must  be 
fixed,  and  the  surelieyiu  the  uudertakiugmuf^t  be  approved, 
by  the  justice ;  wlin  must  b(>  satisfied,  by  (heir  examina- 
Uion,  or  by  other  proof,  reapcctina:  their  sutflcieney.    The 
londertakiDg  must  be  to  the  efTeri  that  the  defendant  will, 
*at  all  times,  render  liinisetf  amenable  tuany  maniiale  which 
may  he  issued,  to  eu force  a  linal  judgment  against  him  in 
the  action.      Article  fourth  of  tilfu  tirst  of  cliapier  seventh 
if  thia  act,  applies,  where  bail  is  given  as  prescribed  in  thia 
■  the  last  .section. 

§  3183.  Unless  bail  is  given,  or  a  deposit  is  made,  as  { issr,  Ctm- 
irescribed  in  the  last  three  scctionK,  the  defendant  must  re-  »"'•  Act 
ain  in  the  jail  by  virtue  of  the  onier  of  arrest,  until  linal 
Judgment  in  the  acticiii  ;  and.  if  the  JudgTuent  ia  ngaihst 
the  defendant,  until  tlie  return  of  an  execution  against 
property,  issued  therruixm.  lint  the  court  niu'^t  direct 
him  10  be  brought  into  court,  at  tlie  time  of  the  trial  ;  and 
it  may,  in  its  discretion,  direct  him  to  Imj  brought  into  court 
at  any  other  time.  In  either  cft.->e,  lie  must  be  t^ken  from 
^thc  jail,  and  brought  into  court  accordingly. 

g  8164.  The  sIierilT,   after    serving  the  summons  and    jiass, 
executing  the  order  of  arrest,  mtwt  make  a  full  return  of   sol.  Act, 
bis  proceedings  thereupon,  to  the  court  lit  chambers.     The 
(return  must  be  uiade  forthwith,  unless  the  court  is  not  ^m 
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then  in  sossion  ut  chnmbers ;  in  which  case  it  mnH  tic 
made  immediately  aft<r  the  opening  of  (he  court,  on Ite 
first  (lay  thcrcjifter,  whi-n  il  is  there  in  session.  If  tht■(l^ 
fendant  htus  given  Imil,  tlie  undertaJring  of  the  bail  must  be 
reUiroed,  to  be  delivered  to  the  plaintiff  Tvhen  the  court  n 
directs. 

§  3185.  Unless  both  parties  sooner  appear,  the  confi  i 
must  wait  oue  hour  after  the  relurn  ;  or,  if  the  defeinlMi 
ha'j  given  bail,  uiie  hour  ufler  the  opening-  of  the  court.  Si  I 
soon  after  tlic  partiea  appc-iir,  or  after  the  expiration  of  the 
hour,  as  the  business  upon  which  tiiu  court  i.s  then  encaged 
•mil  permit,  the  court  must  take  up  I  he   cause.     Ifllwl 
plaintiff  'iocs  not  then  npiwar,  u  judgment   dismissing  (l* 
complaint,  with  ( asist.  must  be  rendered.      If  the  defendaBt 
does  not  ttieu  aueod    in  perwii,   the  plaintiff  must  tbail 
make  his  compltiiiit,  find  the  defendant's  default  must  bf 
entered.     If  the   plaint  til  appearH   and    the  defendant  «l- 
tend);  iu  person,  the  plcadintfa  must  tlien  be  made,  and  it- 
sue  miwt  be  joined.     The  pIea<linK;s  may  be  oral  or  vrril- 
ten  :  if  tbev  art?  oral',  the  elerk  must  enter  the  siibstaocfl] 
thereof  in  toe  miinileH.     If  eillier  party  desires  a  trial  by  l| 
jury,  he  must  demand  the  same,  at  the  time  of  the  joinderi 
of  ts.sue ;  otherwise  the  issue  must  be  tried  by  the  court,] 
without  a  jury. 

§  8186.  Wliere  a  trial  by  Juir  is  duly  demanded,  1h»l 
court  at  thiinibers  must  direct  the  is^stie  to  be  tried,  at» 
trial  term,  upon  sueh  tiotioe  (is  it  deems  proper,  or  wiilioul 
notice  ,  it  may  also  direct  that  the  action  liave  a  preference! 
upon  the  day  cutendur,  either  generally  or  for  a  particular] 
day ;  and  it  may  givesuch  direction  as  it  deems  proper,  will 
respect  to  filing  a  note  of  issue.  Where  a  trial  by  jury  Ls  notJ 
duly  demanded,  or  where  the  defendant  i.s  indefaull,  thM 
evidenee  must  Iben,  or  at  such  Buksequent  time,  either  iil  f 
chftmbers  oral  a  trial  term  or  special  tenn,  as  the  court  all 
chsmbcTs  iipimint.'*,  lie  given  ;  and  ther<;upou    final  jude-J 
ment  must  be  rendered.    But  the  issue  must  be  appointed] 
to  be  tried,  wilhin  sis  days   after    the    joinder  thereof,! 
unles-s  both  parties  ns-sent  to  a  longer  time;  or  a  trial  by'! 
jury  is  demanded,  and  tliere  is  no  term  of  the  court,  al 
■which  it  fan  be  Imd,  vvitliiu  that  time.     Tlie  trial  cannot 
be  adjourned,  without  the  consinit  of  both  parties,  beyond 
three  c-alendar  mouths  from  Ibe  joiuder  of  isaue. 

§  8187.  This  article  does  not  prevent  the  plaintiff  from 
commenring,  and  conduciing  in  the  ordinary  manner,  an 
action,  for  a  ctiuse  specified  in  pulKlivision  second  of  { 
tioD  three  hundred  and  seventeen  of  this  act. 
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APPEALS. 
ARTICLE  FOURTH. 


Appeau  to  asd  fkom  thk  Genehal  Tkbm  OI"  thb 
Court. 


i  3193.  Id.;    wlthtn    what    time; 
where  beard. 

8194.  Id.;   dctennination  upon 

appeal,  how  enforced. 
Id.;  where  now  trial  w»» 
properly  eratited. 

8195.  Id.;  npjwal   thrrefrom  to 

Court  of  apiwals. 


%  X19H.  Appeal   to   £;enoraJ  term, 
from  a  judgment. 

8189.  Id. :  from  an  order. 

8190.  Timetoapneal  from  ofiler; 

procoedin^K  thcrcapon. 

8191.  Appeal  from  ^tieral  terta 

to  common  pleae  ;   in 
what  cases. 
819?-  Id.;     proceodintTB    regn- 
latcd. 

§  8188.  An  appeal,  to  the  ji^eneral  term  of  the  court, 
may  be  tjiken  froui  a  final  jiidj^tiicnt  reudered  thureiu,  in 
a  case  where  an  appeal  may  be  taken  to  tlie  general  term 
of  the  supreme  court,  frritn  a  final  juclpiient  rendered 
IbereiQ,  as  prescribed  in  section  uuethouBmid  three  hundred 
and  forty-six  of  tbia  act. 

§  3189.  Aji  appeal,  to  the  general  term  of  the  court, 
may  also  be  laktn  from  an  interlocutory  judgment  ren- 
ered.  or  an  order  made,  at  u  s|>eci!kl  term  or  a  trial  term 
thereof,  or  an  order  made  by  a  justice  thereof,  out  of 
court,  in  a  case,  where  an  appeal  may  be  taken  to  the 
general  term  of  the  supreme  court,  from  an  interlocutory 
judgment  rendered,  or  an  onler  made,  iu  like  manner,  as 
prescribed  in  sections  one  thou.ian(i  three  hundred  and  forty- 
seven,  one  thousand  three  hundred  and  forty-eight,  and 
one  thousaad  thrae  hundred  and  forty-niae  of  this  act. 

§  S190.  An  apped,  authorized  by  the  last  section,  must 
be  taken  within  ten  days  after  service  of  a  copy  of  the 
judgment  or  order  appe^iled  .from,  and  a  written  notice  of 
the  entry  thereuf.  In  eve  it  other  respect,  titles  flrat  and 
fourth  of  chapter  twelfth  of  tlii.s  art,  apply  to  and  govern  an 
appeul,  taken  as  prescribed  in  either  of  the  last  two  sections. 

§  3191.  [Am'if  1883.]  An  appeal  may  be  taken  to  the 
court  of  cotiimou  pleas  for  the  oily  and  county  of  New 
York,  from  an  actuul  deteniilnatioii,  made  hy  the  marine 
court  of  the  citv  of  New  York,  at  a  general  term  thereof, 
in  either  of  the  following  cases  : 

1.  Where  a  fliml  judgment  has  been  rendered,  upon  an 
appeal  taken  to  the  genera!  term. 

2.  Where  au  order  has  liecii  made,  granting  a  new  trial. 
But  an  appeal  cannot  betaken,  from  an  order  grunting  a 
new  trial,  upon  a  case  or  except ious,  unle.ss  the  notice  of 
appeal  contains  an  assent,  on  the  part  of  the  appellant, 
that  if  the  order  i.s  affirmed,  judgment  absolute  may  be 
rendered  against  the  appellant. 

3.  Where  an  order  has  been  mad«  which  grants,  refuses, 
continues,  or  modifies  a  provisioBal  remedy  ;  or,  where  it 
involves  some  part  of  the  merits,  or  where  it  affects  aaubstan- 
tial  right,  or  where,  in  etfecl,  it  determines  the  action  and 
prevents  a  judgment  from  whitli.  an  appeal  might  be  taken. 


«|1-JO0,  ISTS, 
Coiuol.Aoi 


S  1367.  Con. 
sol.  Ae' 


Bol.  Act. 


{  1269,  CoO' 
H>1.  Act. 
18  Daly  179 


ERO,  Oon- 

1.  Act 

t,  Con- 
ct. 

I>78,  Con- 
lUAct 


OH,  COD- 
lAet. 


488      MAYORS'  AND  KECORDERS'  COURTS. 

gti31(W.31« 

§  3198.  Titles  first  aud  third  of  chapter  twelfth  ofife 
act  apply  to  and  guvern  an  app<\'il,  taken  as  prescribnl  m 
the  last  Bection,  except  as  otbenvise  expreasly  preacrilied  to 
the  next  l\vo  sections. 

§S193.  Au   appeal,  authorized    hy    the    liist  sectiim. 
must  be  luki-ii  witliia  Iwcuty  d;iy»  after  service  of  u  Lt>py 
of  the  judgment  or  order  apoealed  from,  and   a  ■vrriuen  I 
notice  of  the  witry  thereof.     ^I'he  iippeal  must  Ijehuardii ! 
a  geaeral  term  of  the  appellnte  court. 

§  3104.  The  judgment  or  order  of  the  api>cilate  court  I 
must  l>e  remitted  I'j  the  court  below,  to  be  enforced  a- 
cording  lo  Iiiw.  Upon  au  appeal  from  an  oi<ier  gruDtiii^  I 
a  new  "trial,  on  a  case  or  exceptions,  if  the  appellate  eoun 
determines  tlisit  no  error  wiis  conimitted  iu  gf.intini;tlu' ' 
new  triul,  it  miifit  render  judgment  ab.solnte  upon  fbe  righl  J 
of  the  uppellunt ;  and  thereupon  ua  a-s-sc-Jsnicnt  nil 
damnges,  or  any  otber  procecdin);.  reijutslte  to  render 
judgmt-nt  effectual,  may  be  had  in  the  marine  court. 

§  3196.  Uf>on  an  appeal  to  the  court  of  appe.ils,  tbej 
notice  of  appeal  and  undertaking  rau.'<t  be  filed  with  llwl 
clerk  of  tbe  marine  court,  who  mn.'^t  transmit  the  necessary 3 
papers  to  the  court  of  appeals ;  and  the  judgment  or  or^l 
of  the  court  of  appeals  must  be  remittca  to  and  enforced' 
bv  the  marine  court. 

TITLE  II. 

The  magor'a  court  of  the  fih/  of  Htulson,  and  the  reeorder\ 
courts  of  the  eitUHof  Utim  and  Osicego. 

%  KM.  Ctril     JDrlndictton     jire-  \  3159  Power  of  Bupreme  cooft,] 

ii«rll>f<i.  in  actions,  etc.,  8otrmc] 

8197.  Certain    pending  actlonx,  feirt-d.                             I 

etc.,  trunHf«rrcd  to  bu-  •  35300.  Proci'cdings    in    rise  of| 

pri'inu  court.  jiidgu'silisabilitv. 

8108.  Id,;    rerlain  papers,  etc.,  ?tan].  Service*  of  »ubp<£iia«. 

to    be   transmitted    u>  Saw.  Effect  of  this  iltlcJiroitiAl 
cuunty  Clark. 

g  3196.  The  civil  jurisdiction  of  the  mayor's  court  ofJ 
tbe  city  of  Rudaon,  tlie  recorder's  court  or  the  city  oEl 
Utica,  and  tbe  recorder's  court  of  the  city  of  Oswego,  ei- 
teuds  only  to  an  action  whereof  jurisdiction  is  expresely. 
conferred  upon  Ihe  court,  by  a  provision  of  a  statute  incor- ' 
poratiog,  or  iitberwise  spcciidly  relating  to  the  government ' 
of,  the  city  wherein  the  court  is  located. 

§3197.  Every  civil  action,  now  pending  in  either  of 
those  courts,  other  than  an  action  specilied  In  tlie  last  sec- 
tion, is  hereby  tranf^Cerrcd  to  Ihe  supreme  court ;  and  the 
flubsequent  procecfliog-s  therein,  before  and  after  the  judg- 
ment, must  be  the  same,  n»  if  the  action  hud  been  com- 
menced iu  (lie  supreme  court. 

3  319S.  All  judgment-rolls,  imd  other  reconls,  and  all 
books  and  papers,  relating  exclusively  to  civil  actions,  other 
than  an  action  specilied  in  tbe  last  section  but  one,  now  rt* 
pjaiuiug  iu  either  of  those  courts,  must  be  delivered  by  tbo  I 
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^m  clerk  thereof,  or,  if  there  ]»  no  clerk,  hy  the  Judge  or  other 
^H  officer,  having  the  cuatorty  thereof,  to  Ihe  clerk  of  the 
^B  county  in  which  the  court  w  located,  to  be  prcservecl  among 
^V  the  records  of  tiisuQici'.  The  expense  of  60  doing  ia  a 
H  county  charge. 

^^  §  3199.  The  supreme  court  may  review,  enforce, 
vacate,  or  anieud  m  flual  judgmen I  heretofore  rendered  by 
either  of  Uiose  courts,  in  a  civil  action,  other  than  an 
action  specified  in  section  thive  thousand  one  hundred 
I  and  niiK-ty-sjjL  of  tliis  act,  with  liiie  power  and  effect, 
as  the  court  in  which  it  waa  commcDced  might  have  so 
done,  if  this  tict  had  not  been  passed. 

g  S800>  The  county  court  of  the  county  in  which  either 
of  those  courts  ia  located,  ni;iy.  by  uii  order,  remove  to 
itself  an  action  of  which  cither  of  those  courts  has  juris- 
diciion,  tvi  jircscribcd  in  Kcction  three  thoutMuid  one  hun- 
dred aud  niuelysix  of  Ibis  act,  upon  proof,  by  aflBdavit, 
that  the  judge  thereof  is,  for  any  cause,  iiirnpaWe  of  act- 
ing, either  i,an!erully  or  in  the  particular  action.  Beetiona 
three  Iinridrcd  and  forty-four,  three  hundred  and  forty-flTa 
and  tliree  liundred  and' forty -six  of  this  act  upply  to'euch 
an  onler  of  removal,  aud  to  the  proceedings  subsequent 
tberctr.  Tlie  prweedings  miliseijuent  to  (he  order  are  the 
flame,  us  in  an  nction  broiinht  ia  the  coiuily  court,  except 
that  costs  must  be  awarded,  tks  if  the  action  hud  re- 
mained in  the  court  from  which  it  waa  removed, 

§  3S01.  A  Bubpoena,  is-sued  out  of  either  of  those  courts, 
may  l)e  .Mcrved  upon  a  witness,  at.  any  place  within  the 
State.  A  wurraiit  (o  apjirchend  u  witncom,  for  a  failure  to 
obey  such  a  subpwna,  may  be  directed  to  the  sheriff  of  the 
county  where  the  court  is  lotated.  niid  executed  by  him 
within  any  count}'  of  tlie  State.  Theaherifl  is  subject  to  the 
same  Itnbiiity,  for  ji  fniiure  to  serve  or  return  it,  as  if  it  was 
ifsued  out  of  the  supreme  court. 

t^  820S.  Tliis  title  doea  not  affect  any  i)rovision  of  law 
conferring  upon  a  ju.fge,  or  upon  the  jtldges,  of  either  of 
those  courts,  jurisdicliou,  power  or  authority,  in  an  actioa 
brought  in  anotlicr  couit,  or  in  a  special  proceeding. 

TITLE  in. 

Thu  eili/  Murt  of  Yottixrs. 

%  3S(»S,  Jurisdiction    in    civil  ar-  J  SSOB.  Thli.  title  does  not  »floct 

tionti.  jnri»dicl;Ioc      of      the 

BSm.  LB!4t  Miction  qiinlilled.  oonrt,  I'te.,  in    special 

3305.  SuBiiimuii,  whiTc  wrve<3.  proceediogg. 

§  3803.  The  jurisdiction  of  the'city  court  of  Tonkers 
extemla  to  the  following  civil  actions  only  : 

1.  An  action  against  a  nntiirnl  person,  or  against  a 
foreign  or  domestic  corporation,  wherein  the  complaint 
dcrnutids  judgment  for  a  sutn  of  uiouey  only,  or  to  recover 
one  or  more  chattels,  with  or  witltout  damages  for  the 
tddng,  withholding,  or  detention  thereof. 
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2.  An  action  to  foreclose  or  enforce  a  Hen,  uponn'jll 
property  in  tUe  city  of  Yonkers,  created,  as  prescribfil  M 
statute,  iu  favor  of  »  persoa  wlio  has  performed  labot.iH 
funiisbed  mnteriiils  to  be  used,  in  ei-ecting,  altering,  i 
rt'iiiiiiing  a  buildings,  buildinjf  lot,  or  appurtenance  thenHl 
iucludiiig  feufes,  mdewalks,  paving,  welLs,  follnt)«ill^l!'^^ 
pouds,  ommneutal  and  fniit  trees,  and  every  other  imymit 
mcnt  to  a  building  or  building  lot. 

3.  An  action  to  foreclose  or  enforce  a  lien,  for 8 sum t 
exceeding  one  thousand  dollars,  exclxisive  of  interest,  i 
One  or  more  chattels. 

§  3204.  [Am'd  1888.]  The  jurisdiction  conferri'd  l>yl 
last  section  is  suliject  to  the   following   liinitution*  «ii 
regulations ; 

1.  In  un  action  wherein  the  complaint  demands  1udgme( 
for  a  sum  of  money  only,  the  sum  for  which  juagmenil 
rendered  in  favor  of  the  plaintiff  cannot  exceed  one  tba' 
eand  dollars ;   exclusive   of  interest   and   costs  a.s  t&\(Ai 
except  where  it  is  brought  upon  a  bond  or  uuderu 
given  in  an  action  or  special  proceeding  in  the  same  cntti 
or  before  Uie  city   judge.     Wlierc  the  action  ia  broojj 
upon  a  bond  or  other  contract,  the  judgment  must  ber 
the  sum  actually  due,  without  regard  to  a  penally  the 
contained  ;  and  where  the  money  is  payable  in  installn 
successive  actions  may  be  brought  for  the  installtncnUl 
they  become  due. 

2".  In  an  action  to  recover  one  or  more  chattels,  a  . 
mcnt  cannot  bo  rendered  in  favor  of   the   plaintiff  "fo 
chattel  or  chatfelN,  the  agregale  value  of  wluch  exceeds! 
thousand  dollstrs. 

8.  The  court  La.s  not  jurisdiction   of  an  action 
an  executor  or  adniiuiHlmtnr  in  his  representative  capaciH 

4.  The  court  has  not  jurisdiclion  of  any  action,  uuk" 
one  of  the  parties  thereto  resides  in  the  city  of  Yonka 
or  in  a  town  of  Woslrhester  County,  adjoining  that  cilj 
or  tt  warrant  of  altaebnient  is  granted  to  acconipauy  f 
summons,  and  knied  upon  pjroperty  of  the  defeiuli 
•witliin  that  city  ;  or  tin;  action  is  brought  lo  recover  oiiel 
m^ore  statutory  penalties  by  the  city  of  Yonkers,  or  one  I 
its  otlicer*  or  boards  of  cnninii.ssioners.  Such  warrant  ( 
attachment  must  be  jjrant^d  and  s>ibsequent  proceedifl 
taken  in  accordance  with  the  provisions  and  reqnireme 
herein  relating  to  attachments  in  courts  of  justices  of  i 
peace. 

g  3206.  The  summons,  in  an  action  brought  io  iIk 
court,  may  he  served  at  imy  place  within  the  county  (rf 
Westchester,  hut  not  elsewhere. 

g  3206.  This  title  does  not  affect  any  proi-ision  of  l« 
conferring  upon   the  court,   or  upon  "the    city    judeel 
Yonkers,   jurisdiction,   power,   or  authority,  m  a 
proceeding  ;  or  conferring  upon  the  city  judge  of 
power  or  ftutVvoTit.y ,  ia  no.  action  brought  in  another  toiU 
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TITLE  IV. 

district  eourtt  of  the  city  of  Neir  Tork,  and  the  jitaticei 
court*  of  lli«  cities  of  Albany*  and  Troy, 

.TiCLE  1.  FroviHioiiH  gencrnlly  applicable  to  atl  tbe  cooits  speoifled  la 

thin  title. 
a  ProTlHtun*  exclusively  Appllc&ble  to  the  district  coarte  of  the 

cily  of  New  York. 
8.  ProTigiong  cxcliulvely  applicable  to  the  jnsticcs'  coarta  of 

Albany  and  Troy. 

AJRTICLE  FIRST. 

iOTIBIONB  OKNEUALLT  APPLIfABLK  TO  ALL  THE  CotJBTS 
BFECIKJEU   IN   TIU8  TiTLB. 


tSfH.  Servlcesof  complaint  with 
'  Bammoiis ;  proceedings 

tlicrenpoii 
8908.  Id.;  and  proof  of  service. 
3609.  Action   t«j  hi\  coninienced 

by  eervlce  of  miiimions. 
SStO.  Warrant   of    a.llacbniunt, 

requlsilion  lo  replevy. 


f  8211.  Till!  last  aecUon  gualllled. 
sail.  Pruceedjupi  Hbere  (itle  to 

real  property  ie  In  i|Dea- 

tlon. 
SSI3.  AppeaiB. 
aei-t.  Effect  or  tbia   act   apon 

JurMlcUon    aud    pro- 

cpedingd. 


§  8207.  Section  three  thousand  one  hunilred  and  twenty- 

of  this  act  fippiics  to  an  action  to  recover  upon  or  for 

areach  of  a  cotitracl,  espre.s.s  or  implied,  brought  in  a  [lis- 

arict  court  of  the  city  of  New  York,  in  the  justices'  court  of 

[the  city  of  Albany,  or  in  the  justices'  court  of  the  city  of 

^roy. 

§  3S08.  In  an  acliuu  broujcbt  in  eiiher  of  those  courts,  tbe 
IsununnnB,  ami.  in  a  iirojicr  c-a.se,  a  copy  of  the  complaint, 
I  may  be  served  by  any  pt'rsou  not  a  psurly  lo  the  action  ;  ex- 
icept  thai.,  wlierc  tbe  action  is  iironght  in  a  district  court  of 
[the  city  of  New  York,  a  person,  other  than  a  con.slable  or 
la  marshal,  sorviDg  the  same,  must  be  first  empowered  to 
[dose,  eilher  by  tbe  justice,  or  by  the  uttorncy  totlie  corfjoni- 
Ition,  as  now  prescribed  by  law.*  Proof  of  service  thereof, 
[■by  such  a  per.-iou,  must  be  made  by  his  aflldavit;  which 
must  state  the  particular  place,  lime,  and  manner  of  service, 
-and  that  the  affiant  knew  the  perBon  so  served,  to  be  the 
jpersoE  mentioned  and  deecribed  in  the  summons,  as  defend- 
(ant  therein. 

§  3209.  An  artion,  brought  in  either  of  those  courts,  at 
I  any  time  after  this  thaiiter  takes  effect,  muni  be  notnmenced 
"by  the  voluntary  appenrance  of,  and  joinder  of  issue  by,  the 
I  parlies,  or  by  the  service  of  a  summons. 

S  3210.  lAiii'd  18!H4.]  Articles  third,  fourth  and  fifth  of 
title  second  of  chapter  niiieleen  of  Ibis  act  apply  to  an  »c- 
L  tion  brought  in  either  of  those  courts,  except  as  otherwise 
^prescribed  in  tiic  next  section,  And  cxrepl,  also,  that  where 
Hthe  warrant  of  attachment,  or  requisition  to  replevy,  is 
■issued  out  of  a  district  court  of  liie  city  of  New  York, 
Kaeainst  a  non-resident  defendant,  the  said  warniul,  or  req- 
^uisition,  must  rcqiure  the  marshal  to  attach  or  replevy  the 
property,  on  or  before  a  day  therein  sjiecifled,  whrch  must 
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be  not  less  than  two  nor  more  than  four  days  before  the* 
turn  day  of  the  suinraous. 

^  381 1.  The  provisions  of  the  last  section  are  Bubjrelio 
the  following  qualifications : 

1.  Notliiug  contained  in  either  of  the  articles,  so  m»At 
applicalilr-,  iipplii.'^  to  an  order  of  arrest,  in  an  action  broiicM 
in  a  district  court  of  the  city  of  New  York,  or  afferi^  .■.!•: 
provision  of  this  litlf,  rrfaiinc:  to  the  jurisdiction  of  nil" 
of  the  courts  specified  in  this  title. 

2.  An  onk-r  of  arrest,  in  an  action  brought  in  the  juftirt'i 
court  of  Albany,  or  the  justice's  court  of  Troy,  or  a 
ratU  of  altacbment,  or  a  requisition  to  replevy"  in  L'itli- 
tho.'ie  courts,  or  in  a  district  court  of  the  city  of  New  Y 
must  be  granted  by.  and  directed  to,  and  executwi  by 
officer  empowered,  by  tiie  statutes  remaining  in  force  i 
this  chapter  lakes  effect,  to  gnmt  or  execute,  as  the  cmte 
quires,  in  tlic  .same  court,  a  wamml  to  arrest,  a  warranl 
attachment,  or  a  requisition  in  an  action  to  recover  a  d 
tel. 

8.  The  manner  of  applying  for,  granting,  and  exeeui 
an  order  of  arrest,  a  warrant  of  attachment,  or  a  reqi 
tion  to  replevy,  and  the  proceedings  thereujjou,  and 
respect  thereto,  aa  prescribed  in  the  articles  so  made  a, 
cable,  are  subject  to  the  statutes,  remaining  unrepealed 
ter  this  chajtier  takes  elleci,  specially  applicable  to  tl 
courts,  or  to  either  or  any  of  thera,  prescribinji;  the  dul 
of  the  justices),  or  of  the  clerks  thereof,  or  regulating 
mode  of  transacting  business  in  an  action  brought  the: 

g  3S18.  8eclioii.=(  two  thousand  nine  hundred  and  61 
one  to  two  thousand  nine  hundred  and  tifty -eight  of  tir 
act,  Ijoth  luclu.sive,  apply  loanaciion,  brought  in  either  ut 
those  courts  ;  except  that,  where  the  action  is  brought  Idj 
district  court  of  the  city  of  New  York,  the  surely  npontbc 
defeiidnnl's  iHidertiiking  is  liable,  in  th^  cnse  specified  is 
section  two  tliousaiid  niue  himdred  and  fifty-two,  to  aiij 
anmiuit,  for  which  judgment  iiii)?ht  have  been  rendered" 
the  district  court,  if  the  answer  and  undertaking  had 
been  delivered. 

g  3213.  \Am'tl  18S3.]  An  appi'al  f rom  a  judgment  n* 
dered  iu  a  district  court  of  the  cily  of  New  York  may  \x 
taken  to  the  court  of  common  plca.s  for  the  cily  and  count)' 
of  New  York  in  theca.ses  and  in  the  manner  prescribed  re 
articles  first  and  secoJid  of  title  tight  of  chapt-er  nineteentli 
of  this  act.  The  appclhite  court  riiuy  reverse,  afhrni  m 
modify  the  jiidgiiient  iippenled  from,  and  where  a  judg- 
ment is  reversed,  may  order  a  new  trial  in  the  district 
court.  Where  a  jutl^Tuent  is  nKKiifled,  or  where  a  new 
trial  is  ordered,  costs  shidl  be  in  the  discretion  of  the  appel- 
late court.  An  nppeid  frttm  Ihe  judgment  rendered  in  tti* 
justice's  court  of  the  city  of  Albany,  or  the  justice's  courl 
of  the  city  of  Troy,  may  be  taken  in  a  cose  where  an  ap- 
peal intiy  be  Uktu  Vu  a  couuty  couirt  from  a  judgment  rea- 
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dered  by  a  justice  of  the  peace  an  prescrilied  by  tltlu  eight 
of  that  chapter,  and  in  no  other  cjutv..  Such  an  appi-al  must 
be  taken  to  the  county  court  of  the  county  whereiu  tlio 
court  is  located. 

§  8814.  Except  as  otherwise  specially  prestribed  in  this 
title,  this  act  does  not  affect  any  statutory  jirovision  re- 
mainiug'  unrepcnlcd  after  this  chapter  lekes  effect,  relating 
to  the  jurisdiction  and  powers  of  either  of  those  courts ; 
the  appiiintment,  qualiticiUiim,  tetrure  of  offlce,  iiuweis,  or 
duties  of  the  justices,  or  of  the  clerk,  or  any  olher  otflcer 
tlicreitf ;  or  the  procecdinjrH  therein  ;  except  that  a  pro- 
vision of  this  or  any  otber  statute,  whereby  a  proceeding  in 
ail  action,  bnniglit  in  either  of  those  coiirtSj  or  a  special 
proceeding,  brought  therein,  or  before  ti  justice  thereof,  is 
assimilated,  eitlier  ex|iressly,  or  by  refeieiice  to  another 
provision  of  law,  to  a  proceeding,  in  an  action  or  a  special 
proceeding  hefure  a  justice  of  tlie  peace,  is  deemed  to  refer 
to  the  correspoiidiug  proceeding,  as  prescribed  in  chapter 
nineteenth  of  this  act. 

ARTICLE  SECOND. 

PBOVISIONS  EXCLUPITF.T.T    AlrLtCABi.t  TO  THE  DlBTRIOT 

Cot;BT8  OK  THE  City  op  New-Yohk* 


I>ocl£ethigJufigiiieiits;  ex- 
(■CDtlou  ttiereupon. 

8231.  EnforreiflPiit  of  c«rttlll 
judtnncnts  in  favor  of 
woAlrg  won]<'ti. 

S3S!i.  Costs  in  action  by  workiiig 
woman . 


I  8215.  Jariedlctlon  in  civil  ac- 
tions. 

8316.  BemcTal  of  certain  ac- 
tionii  into  common  plean. 

8S1T.  When  order  of  arrest  may 
be  granted. 

8318.  ProcmliiigEi  ihereapon. 

8sli9.  Bt-quielteB  at  ccrtaUi  un- 
dprtntdng*. 

§  32 1 6.  Each  district  court  of  the  city  of  New-York 
has  jurisdiclion  of  the  following  civil  actionB  : 

1.  An  action,  of  whicii  a  juBtire  of  llic  peace  has  jurisdic- 
tion, a.>^  prescriiyed  in  section.'^  one  tliousand  seven  hundred 
and  thirty -seven,  twotliou.saml  eight  hundri'd  and  sixty  one. 

*  For  convenience,  the  following  reference!  to  provisloni!  of  tlie 
ConroJidatlon  Act  tiearlng  opon  practice  in  tbo  dlRtrict  courts  of  the 
city  of  New  Yorls,  arc  here  re-lDnerted  : 
Actionp  ;  wlicrc  to  be  brouglit.  (i 

18a)-:392. 
Appeal*.  5  1438. 
Attendants,  fuel,  etationeiy,  etc.. 


§S  liSO-H30. 
Clerke  ;  duties  and  salary,  SS  1437- 

14S1. 
BxecutioDB.  Sf  lS9!l-U0g. 
Fees  and  coets,  %i  H16-1-183. 
Ouardlane  ;    appointment    of,   i 

1895. 
Interpreter,  J  N38. 
Jodetncnti!,  §6  13h2-ia88. 
Jurisdiction,  SS  l3S-t-l288. 

eeleclioD  of  trial  Jurors,  $ 


Jnry; 

ltiB4 


L 


Jury  trial  and  mode  of  drawing 
jmy,  H  1371-1381. 


JuBtlccHi  titiatlflcations  and  elec- 
tion, iSS  3-i81-:-J8!}. 

M«ri=lial«,  ii  lfli»-iril, 

Marsbnl's  fees,  jj  ]"tO. 

Nonsuit,  $  13Ha. 

Ple«<Iing«  and  incidents  of  trial, 
S§  1.345-ia.'i6. 

ProviBional  remedies,  Jjj  1903-1340, 

Hcplevin,  ii  I3.')l-1344 

Stenographer,  §  1484. 

Summary  proceedings,  K  iWl- 
1385. 

Summnn*,  $$  1297-1301. 

Si-n'ice  of  process,  etc.,  J  1700. 

Tninccript  of  judgments,  SSlSKi- 

\m 

Transcript  of  stenogmptier'a  min- 
ntea,  iS  1439-1440. 


Sl«», 

sol.  Act,  a 

amended  b; 

L.   Ittm,   0 
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Id.  'i  1280,  a 

amended  b; 
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two  thousand  pight  hundred  and  sixty-two,  two  thouauxl 
eight  hundred  and  sixty-tbrce  of  Uiis  act,  Iruludint' u 
action  against  adomesitic  corporation,  or  agaiui--t  a  Jyrrin 
corporation  having  an  office  in  the  city  of  New-YntV 
whiTU  the  sura  claimed,  or  the  value  of  the  chattel,  nr  I 
all  ihechuttel-s  cliiimcd,  as  staled  in  the  coniplHint,  dix-; :  ■' 
exceed  two  hundre<l  and  tifty  dollars  ;  except  that  sn'' 
division  tliird  of  sM'ction  two  thoasand  eight  hundred  snit 
(risty-two,  and  subdivisions  first  and  fourth  of  aection  tw 
thousand  eij^ht  hiuidred  and  aisty-ihn  c  of  tliis  act  do  a* 
apply  to  an  action  brought  in  either  of  those  courlu. 

2.  An  action  to  recover  a  penally,  given  by  the  ctiiuler 
of  the  city  of  New  York,  or  any  by-law  or  ordinance  ot 
the  common  cotmcil  of  that  city,  or  to  recover  a  penalty 
piven  hy  a  statute  of  the  (State  ;  where  all  the  penalties,  to 
recover  whirli  the  aciion  is  brought,  do  not  exceed  two 
Jiundred  and  Ufty  dollrtrw. 

8.  An  action  in  behalf  of  the  people  of  the  State,  brou^ 
by  the  direction  of  the  commi.saiouera  of  public  charitJB 
and  correction  of  the  city  of  New  York,  or  of  an  oversW 
of  the  poor,  ujiun  a  biustnrdy  or  abandonnieut  bond,  in  • 
case  where  it  is  prescribed,  by  a  special  etututorv  provisiiin. 
that  such  an  action  can  bo  niuintalued  in  a  district  court, 

4.  An  nction  upon  the  bond  of  a  marHbal  of  that  city,  in 
a  case  where  it  is  prescribed,  by  a  .special  statutory  prori 
sioD,  that  such  an  action  can  be  maintained  in  a  dutni't 
court. 

Neither  of  those  courts  has  jurisdiction  of  any  cWl 
action,  except,  as  prescribed  in  this  section. 

§3S16.  In  an  action,  Hpecilied  in  subdivision  first 
second  of  the  last  section,  where  the  danuigea  claimed, 
the  value  of  the  chattel,  or  of  all  the  chatt<?l8  claimed, 
stated  in  th<'  coinpiaint,  exceeds  one  hundred  dollars, 
defendant  tniiy,  after  issiit'  is  joinifd,  and  before  an  acijoui 
nient  luis  been  granted  upuu  iiis  applicTtion,  apply  to  Ibf 
justice  of  the  court  iu  winch  the  action  is  brought,  for 
order  rfuiuving  the  action  into  the  court  of  coninion  pi 
for  the  city  and  county  of  New  York.  Such  an  oi 
must  be  granted,  ujK>n  the  defendant's  tiling  with  the  cl 
an  underi!iking,  in  a  sum  flxed  by  the  justice,  not  exce 
ing  twice  the  amoiuit  of  tlie  damages  claimed,  or  twic« 
value  of  the  chattel,  or  of  sdl  the  chuttels  claimed,  as  stAli 
in  the  couiplaiiit,  wiih  one  or  more  aurelies,  to  the  effi 
that  the  defendant  will  pny  to  the  plinntifl  the  amount 
any  juilgnu-iit,  that  ni.Hy  be  recovered  against  hint  in 
court  of  coiiinion  pTetus,  in  the  action  so  removed, 
the  time  of  the  granliiig  of  the  order,  the  court  of  comi 
pleas  has  cognizance  of  the  action;  and  the  clerk  of  tliJ 
districironrt  must  forthwith  deliver  to  the  clerk  of  the  court 
of  common  pleas,  all  proces.",  pleadings,  and  other  pajHT^in 
the  notion,  wid  certitied  copies  of  all  minutes,  entries,  and 
orders  relating  thereto;  which  must  be  filed,  entered, 
recorded,  aa  ttie  uaae  teoiQil«».,\a.^.Ylfc^a^.^wlf*  office. 


^^  §  3217.  An  order  to  arresr  the  tirfcmlani  must  or  may 

H^e  granted,  in  an  action  bronghi.  in  titlicr  of  tbone  courts, 

■^n  Mtiy  case  wliere  a.  wnrniiit  ot'  urre.si  nlU^torInaJ■  be  Issued 

in  such  an  action,  as  iiresirilx-il  in  thi'  statutes  remaining 

unrepealed  after  this  ciia]iler  takes  ellect.     8ucli  ft  warrant 

shiill  not  hereafter  he  issued. 

§  8818.  An  order  of  arrest  must  clireet.  tliat  the  sum- 
p_inon8  afciimpaiiying   il  r.e  made  reUiniablc,   iaimtdiately 
ipon   the  arrest  of  the  defi'iidant ;  aud  it  must  specify  a 
■  im,  in  wliich  tlie  defi"i)dant  may  be  let  to  l»ail.     yeeliona 
ree    tliousaad  one    hundred  aud  KeveDtj'-niiie  to  threo 
lousand  oijf  hundred  atid  eif^hty-one,  boMi  inclui^ive,  scc- 
ion  three  thousand  one  hundred  und  eij^hly  two,  except 
"le  last  sentence  tliereof,  and  section  three  tlionsaiid  one 
lundred  and  eighty  three  of  this  ael,  apply  to  an  <inlcr  of 
irrest,  praiited  in  an  action  in  either  of  tliose  courts  ;  and 
the   proccediiigB  u|)on,  and  reiatinr;  to,  the  exceutioa 
liereof.     In  uSi  other  res[)eclK,  flio  stalulory  pnivisiona  re- 
lainlng  unrepealed  after  this  chapter  takets  efifcct,  which 
ipply  toand  rei^ulalethe  application  for  a  warrant  to  ar- 
Ht  a  defendant,  the  gnuiHng  and  expuntion  thereof,  and 
le  proceedings  sub.'seinient  thereto,  apply  to  and  regulate 
je  applicatioji  forau  order  of  nrrost,  the  trrantiHtrnnii  ese- 
Bution  thereof,  and  the  proceedings  subsequent  thereto. 

S  3219.  T\ni  sum  spceilied  in  ao  undertakinn;,  given  1o 

procure  a  warrant  of  atluctimetit,  luunt  be  at  leust  twice  Ihe 

iiuount  of  the  plaintiff's  deniund,  as  slated  in  the  warrant. 

~^here  such  an  undertaking,  or  an  undertaking  jriven  to 

procure  an  order  of  arrest,  i."!  executed  by  thcplamliiT  wiih- 

jut  any  surety,  Ihe  plaintiff  must  slate,  in  the  afbdavst  of 

itttiflcjition  annexed  lo  the  undertakiiif,',  iu  addition  to  the 

jther  matters  re((uired  by  law,  tliat  he  is  a  resident  of,  and 

Is  hcuscliolder  witJnir,  the  city  of  New  York,  specifying  the 

tstreet  and  the  number,  or  olher  sullicient  identification,  of 

jUic  building  where  he  resides. 

§3220.  BectioHB  three  thoiisind  nnd  seventeen  to  three 
|thousand  and  twenty- 1  wo  of  tiu*  act,  both  iiicltLsive,  ajiply 
[to  a  judgment  rendered  in  either  of  tliose  coints,  and  10  the 
mroctedings  subsequent  thereto,  and  iu  the  action  wlierein 
lit  was  rendered  ;  except  thut  the  transcript,  filed  in  the 
office  of  the  county  clerk,  must  he  furnished  by  the  clerk 
'of  the  district  court  ;  that  a  judgment,  the  traiiscrijit  of 
which  has  been  so  filed,  is  deemed  to  l)e  a  juilgmeiit  of  the 
court  of  common  pleas  for  the  ciiy  and  county  of  New 
York  ;  and  that  an  execution,  upon  a  Judgment  so  docketed, 
may  be  issued,  at  the  opiioa  of  the  judgment  creditor, 
either  by  the  county  clerk,  directed  to  the  sheriff,  or  by  the 
clerk  of  the  distrit't  court,  directed  to  a  luarshal.  In  the 
latter  case,  it  initst  he  in  the  siime  form,  loid  executed  in 
the  same  manner,  as  if  the  judgment  was  not  so  docketed. 
§  3S21.  In  an  action,  brought  in  either  of  tho-'w  courts, 
H  by  a  female,  to  recover  for  services  performed  by  hev ,  \t 


Congol.Aot. 


i  isig.ron- 

«ol.  Act. 


84  N.  T. 
Stale  Rrp. 


{f  1086, 14%, 
t4SilCv>'c>'K>\. 

KS.V 


444       NEW  YORK  DISTRICT  COURTa    | 

tlie  pUiutiff  recovers  u  judgment  for  a  sum  not  excr  (-k,  I 
fifty  (lollurs,  exclugive  of  costs,  no  property  of  the  i  '- 
ant' is  exempt  fr,m  levy  and  sale,  by  virtue  of  an  <  \ 
ftgainstpropetty,  issued  thereupon;  nnd.  if  sneh  :i 
tion  ia  returneu-wliolly  or  pBrilv  uusai.isfled,  the  cli 
upon  the  application  of  the  plainlill,    itisuc  an  <.- 
agiiinst  the  jierson  of  Ilio  defendant,  for  the  sum 
iiig  uueolk'Cteil.     A.  defenduut,   lurested   Tjy  vim 
execution  ro  isisucd  a;;iiii)st  his  person,   must  be  ..  :. 
confined   in  the  jail,  and   is  not  entitled    to   the  lilKfiw] 
therifof  ;  hut  he  must  be  discharged,  after  having  hta  w 
cimftned  fifteen  days.     After  his  discharge,  an  exe<"'i'* 
agaiuKi  his  person  cannot  be  issued   upon    tlie  jinii-ini'i'. 
but  the  judgment  creditor  may  enforce  the  jud^        i 
property,  ns  if  tho  execution,  from   -which  i 
debtor  is  dLsK-barged,  had  been  returned  with<...i  i,.^..... 
taken. 

I  l*M,  Con.       §  SS28.  Section  three  thoasand  one  hundred  and  ''•'"' 
■ol.  Act.        one  of  this  act    applies  to   an    action    therein    - 
brought  in  ii  district  court  of  the  city  of  New  Yfi 
coate  must  lie  allowed  in  such  an  action,  as  pre»;(  i 
that  section,  in  addition  lo  the  costs  allowed  in  ;i  •. 
court,  by  the  statutory  provisions  remaining  in  force  uUff 
this  chapter  takes  effect. 

ARTICLE  TmRD. 

PrOVIBIONB  HXCLlTSrVRLY  APPLrtWBLE  TO    TKK   JCSTIC 
COUUTS  OF   AI3ASY  AND   THOV. 

$  sat,  Jurisdiction   in  civil  ac-       i  SS23.  Docketing  jmlgmeottd 
tloiiB,  ccution  tbereupoiL 

88114.  Id. ;    upon   judgment   bf 
coufeuilon. 

(MBow.  Ft.       §  38iS3.  Thf  jusiiocs'  court,  of  the  eity  of  Albany,  M| 
M4-  the  jusdces'  court  of  the  city  of  Trov,  have  Juri.sdirtifl 

each  -witliin  the  city  when-  the  court  is  located,  of  an  acii< 
of  which  a  justice  of  the  peace  has  juri.sdiction,  a.'^  prcscrila 
in  wetionH  one  thousand  seven  hundred  and  thirty  9i'\ 
two  thiHisand  eighf  hundred  and  sixty  one,   two  thoUK 
eight,  bundled  and  sixij-lwo,  and  two  thousand  eight  h^ 
dred  and  sixty  three  of  this  act ;  and  also  of  an  aciioa'; 
recover  a  pcnnlty,  given  by  the  charier,  or  a  by-law  orl 
ordiuantp  of  (ho  comtiion  council  of  that  city,  when?  T 
plainlitf  den)nnd<^  judgment  for  a  sum,  not  exceeding 
hundred  dollars.     Neither  of  those  courts  bus  jurisdicti 
of  any  other  civil  nciiou  ;  but  ibis  section  does  not 
the  jurisdiction  conferred,  by  ibo  statutory  proviaionsj 
maining  in  force  after  this  chapter  takes  eCTect,  ujion  eil 
of  tlio.se  touris,  in  a  special  proceeding. 

§  3S24.  The  JTirisdirtion  of  each  of  those  court*  extends 
also  10  Ihe  taking  aiKl  entry  of  a  judgment,  u|>on  the  con- 
fes-sioQ  of  a  defendant,  as  prescril)ed  in  title  sixth  of 
chapter  Qiuctfinlh  of  this  act,  where  the  sum  cooie^ed 
does  not  exceed  %sq  hvmdied  duU&rs. 
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"tj  3S85.  Tbe  provisiona  of  sections  tbrt't  Uinusaud  and 

eveiiteen  lo  thri'i.' tliou.'aiKl   imil   tweiily-two  of  this  act, 

jth  indiTsivc.  iipply  (n  n  j'ldgmi'tit  reniiererl  in  citlipr  of 

lose  coiirts,  iiDil    to  the  pnx'i'Mlings  suli^eiiiiciil  tlicretn, 

*and  in  the  action  whcrt-in  Itie  jiuigment  was  reiulcrpd  ;  ex- 

cfpt  thiit  the  iranstripl,   tiled  in   tbe  elerk'a  ofTico  of  llie 

jouiity  wheri'iu  lliu  court  is  loeutcd,  must  he  fumLshed  by 

ie  clerk  of  tlie  court,   iu   which   the  judgment  was  ren- 

lered. 

TITLE  V. 

TTte  municipal  court  of  the  city  of  Rochester. 

ProvifioBB  of  chapter  10       S  3227.  Jnriediction     in     actloM 
geni^rally  a|iulicablc-  to  upoB  contract, 

the  court  aiia  juilgeg. 

§  3S26.  The  provisions  of  tbapter  nitieleeuth  of  this 
ict,  cxfluding  titles  tenth  and  eleventh  thereof,  apply  to  the 
lunicipid  court  of  tlieciiy  of  Rochester,  find  to  the  juiIkcs 
thereof  ;  excppl  so  far  as  they  are  inconsisleut  with  the 
lext  swlion,  or  willi  atiy  other  special  proviniun  of  atatiile, 
remaining  unrepettled  after  thi.s  chapter  takes  effect,  For 
the  purpose  of  applying  tlie  s^anie,  the  court  is  deemed  a 
Justice's  court  ;  each  jiidgt!  thereof  is  deemed  a  justice  of 
the  petice  ;  and  the  city  of  Rochester  is  deemed  a  (own  of 
Iklonroe  county. 

g  3227.  [Am'if  1881.]  T'hemunieipid  courtof  the  city  of 
lllocbester  has  jurisdiction  of  an  actioii  to  recover  damnpes 
I  upon  or  for  a  Iircach  of  rnotraet,  cxpresa  or  implied,  other 
I  than  a  promiBe  to  iiiany,  when  the  sum  claimed  does  uot 
[exceed  five  hundrcti  dollars. 
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IAbticle  1.  General  rcffi'Ist'"'"' "T^^t'iKtl"' """rdltid  of  costs. 
8.  Regiiliitioni<  ruKpcctiiig  the  awgrdinp;  of  coet»  in  particQ- 
lar  tnsca. 
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ARTICLE  rmsT. 


GEltERA.L,   REOtJLATlOSS  RE8PKCTXNO    THE  AWAl 
COSTS. 

S  8834. 


i  32U8.  When  plnlntiS  entitled  to 
co»t8  of  Gourec. 

3SSS.  Wben  defendant  entitled 
to  coEits  of  course.  Rnle 
ne  (o  two  or  more  de- 
fctidant«. 

saO.  Wben  costs  are  diecre- 
tionary . 

1I2S1.  CoBtf,  where  HOTeml  ac- 
tions are  broaght  on 
eume  instrtimenl,  etc. 

323S.  Intsrlofuiory  costs  upon 
Issui'  of  law. 

823S.  Id.  ;  how  collected. 


Coete,  *  where>< 

several  i?8c 
8-«i  Id. ;  after    d  i 

upon  H-nfwe* 
8886.  CosU  of  a  mot 
8S87.  The      fort-goli 

llmiied. 
88S8.  Co8tB    u(K)n 

final  jndgtm 
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§  8328.  Tlie  plBintiH  isentitled  tocosts.  of  coi 
the  rendering  of  n  fiual  judgment  in  his  favor,  ii 

the  following  actions : 

8  N.  Y.  Snpp.  830  ;  110  N.  T.  Sjfi ;  15  Civ,  Pro.  168 ;  lia  It 
N.  Y   SUteKep  545.  12a  N.Y.  171.   ];»N.Y.268. 

1.  An  action,  triable  by  a  jury,  to  recover  real 
or  an  interest  in  real  property  ;  or  in  which  a  clai 
to  real  property  arises  upon  the  plcatlings,  or  is  a 
have  come  in  question  upon  the  trial, 

2.  An  action  to  receiver  a  chatiel.  But  if  the  vs 
cliattel,  or  of  all  ttie  chnttels,  recovered  by  the  p3 
fixed,  togetljer  with,  the  damages,  if  any,  awardec 
is  less  than  fifty  dollars,  the  amount  of  his  co.st«  c 
ceed  the  umoimt  of  the  vidiic  and  the  damagei^. 

3.  An  action  specitied  in  .subdivision  first,  thirt 
or  fifth  of  acetion  two  thousand  eight  hundred  « 
three  of  this  act.  Hut  if ,  in  an  action  to  recover 
for  an  assault,  hattcry.  fal.^c;  imprisonment,  libel 
criminal  conversation,  seduction,  or  malici.ius  prs 
the  plaintiff  recovers  less  than  fifty  dollar.s  daini 
amount  of  hia  costs  cannot  ex<*t'til  the  daiuiiju^cs, 

4.  An  action,  other  than  one  of  those  specifl 
foregoing  subdivisions  of  Ihie  section,  iu  which. 
plaint  demands  judcjmt-nt  for  a  sum  of  money  on 
the  plaintiff  is  not  eutiiled  to  costs,  under  this  sub 
unless  lie  recovers  the  sum  of  iifty  dollars  or  more, 

^  3280.  The  defendant  is  enlitlcd  to  costs,  o! 
upon  the  rendering?  of  tinul  judgment,  in  an  action 
in  the  last  section,  unless  the  plaintiff  is  entitled 
as  therein  prescribed.  But  where,  in  such  anactioi 
two  or  more  tlcfendants,  the  pluinliff  is  entitled 
against  one  or  more,  hut  not  against  all  of  them, 
the  defendants  are  entiile'd  to  costs,  of  course, 
case,  costs  may  be  awanled,  in  the  discretion  of  tl 
to  any  defendant,  against  whom  the  plaintiff  is  no| 
to  coats,  where  he  did  not  unite,  in  an  answer,  and, 
nnit<?d  in  interest,  with  a  defendant,  against  vi 
DJnntilt  is  enlit.ed  to  c^jp\a. 
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|SS30.  Except  as  presL-rilied  in  the  Lwt  two  .sections, 
[)urt  may,  in  its  discretion,  award  costs  to  any  party, 
,  the  rendering  of  a  fiini]  judfrment. 

80  Week.  Dig.  377 ;  103  N.  Y.  3T4  ;  8  How.  Pr.  N.  S.  184. 

[^3231.  Where  tivo  or  more  actioeiK  arc  brought,  in  a 
I  sptciticd  in  section  four  huudrt'd  and  titty-four  of  thix 

I  or  otherwiae  for  tlic  suriie  caihse  of  uciiwi.  ueaiust  per- 
I  who  might  have  bet'ti  joined  as  dcfendaiila  in  one  ac- 

i,  coats,  otiicr  Ihsui  dishursemeuts,  <-;innut  be  rpcovcrcd, 

Dn  tlie  liDai  judgment,  liy  the  plaiiititT,  in  more  than  one 
ition,  wliich  shiiij  be  nt  his  elcftioii.  But  this  prfiliiliition 
)es  not  apply  tu  a  case  wlicre  llie  pluintilT  juiua  as  dcfend- 
kts.  in  each  action  brought,  till  the  person.'?  liable,  not 
■eviously  sued,  wImj  can,  with  rea.soniible  diliKence,  be 
lund  within  the  State ;  or,  if  ihc  action  is  brought  in  a 
iperior  city  court,  or  the  inariuc  court  of  the  city  of  New 
ork,  or  n  county  rourt,  wilhiii  l!ie  city  or  county,  as  the 
(ge  may  be,  where  the  court  Is  local ed. 

g  3232.  Where  nn  Issue  of  law  and.  an  issue  of  fact  are 
fined,  between  the  same  parlic!*  lo  the  same  action,  and  the 
sue  of  fact  rematii.s  HudLsposed  of,  when  mi  interlocutory 
kdgment  is  rendered  upon  ihu  i.iwue  of  Inw  ;  the  inler- 
cutory  judgment  may,  in  the  discretion  of  the  court,  deny 
lets  to  either  party,  or  award  costs  to  the  prevailing  party, 
ther  ab.sohitely,  or  to  abide  the  event  uf  the  trial  of  the 
sue  of  fact. 

g  3283.  8ection  seven  hundred  and  seventy -nine  of  this 
;t  applie.s  to  interlocutory  costs,  awarded  as  profscribed  in 
le  last  section,  ns  if  tliey  were  casta  of  a  motion. 

§  3234.  In  autaction  specified  in  section  tliree  .housand 
yo  hundred  and  twenty-eight  of  this  act,  wherein  the 
jmphiint  sets  forth  separately  two  or  mifte  ctiuacs  ot  ne- 
on, upon  wlueli  iwues  of  fact  are  joined,  if  the  plainlift 
ifcovers  upon  one  or  more  of  the  i.ssues,  and  the  dcft-ntlant 
pon  the  other  or  other.'^,  each  party  is  entitled  to  costs 
Bfainst  the  adverse  parly.  unle.s,s  it  is  ceriifled  that  (he  sub- 
»ntial  cau.se  of  action  was  flic  suine  upon  eacii  issue;  in 
'hich  cane,  the  plaintiff  only  is  entitled  tocostei.  Coats,  to 
'hich  a  party  is  so  entitled,  mu.st  be  included  in  the  tinal 
idgment,  by  adding  them  lo,  or  offsetting  them  against, 
le  sum  awarded  (o  the  prevailing  party  ;  or  otlicrwise, 
3  the  case  requires.  But  this  section  does  not  entitle  a 
laiutifT  to  costs,  in  a  case  specitied  in  subdivision  fourth 
t  section  three  thousand  two  hundred  and  twenty  eight  of 
lis  act,  where  be  is  not  entiLled  to  coats,  as  prescribed  in 
lat  subdivision. 

§  3236.  Where  an  action,  brought  before  a  justice  of 
le  peace,  or  in  a  district  court  of  the  city  of  New  York, 
r  a  justices'  court  of  a  city,  hai^bcen  discontinued,  as 
rescinbed  by  law,  uiwn  the  delivery  of  an  answer,  abow- 
]g  that  title  to  real  properly  will  come  iu  question  ;  and 
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a  new  action,  for  the  same  caase,  has  been  commta 
in  the  proper  court;  the  party,  in  wiuise  favor  tinul  jii 
ment  in  rendcrtnl  in  the  new  HCtioa,  ia  entitled  w  iv 
except  tho'.  where  finiil  judgment  i  -  rendered  therciii 
favor  of  thii  defendant,  upon  Iritil  of  an  i.s.siie  of  f»cl 
phiinliff  is  entitled  to  costs,  unless  it  is  ceriiflcd.  tlwi 
title  to  real  property  cuuie  in  question  on  the  trial 

§  3836.  Casts,  upon  a  motion  in  jui  action,  vihex* 
costs  thereof  are  not  speeially  regulated  in  thLsort,  on 
a  reference  made  pursuant  to  sections  six  hundml 
Iwenly-lliree,  si.x  hundred  and  Iwenty-four,  eight  huu 
and  twenty-seven,  or  one  Uiousaud  and  fifteen  of  thi 
may  l>c  awardeii,  either  absolutely  or  to  aliidc  the  eve 
the  action,  or  of  the  reference,  to  any  party  in  the  d 
tion  of  the  court  or  judge. 

§  3287.  The  foregoing  sections  of  this  article  dt 
affect  the  recovery  of  c()st,s  upon  an  appeid. 

^3836.  UjTon  an  appeal  fiom  the  final  judgment 
action,  the  rerovery  of  <i;)sfs  in  regulated  as  follow*  : 

1.  In  an  at'tioT)  specitird  in   Kcction  three  tli' 
hundred  and   twenty-eight  of  thi.s  act,   the  k 
entitled  to  costs  upon  the  atDrinance,   and    tl 
upon  the  reversal,  of  the  judgment  appealetl  from 
*hst,  where  n  new  trial  is  directed,  costs  may  be  a 
cither  party,  iibHolutely  or  to  abide  the  event,  ia  li 
tinn  of  the  court. 

3.  In  cvrry  other  action,  and  also  where  the  final 
ment  appealed  from  is  affirmed   in  part,  ami  rev 
jmrt,  co.kils  iti!iy  he  awartled  ia  like  manner,  in  the  iUtA, 
of  the  court.  ^Hj 

§  3839.  Upon  an  api>c4il  from  an  interlocutori^ 
nient  uran  urdt-r,  iii  anai'lion,  cusls  are  in  the  disrreiif 
the  court,  and  may  ho  awarded  ahsolutely,  or  to  abide 
eveut,  c.vcept  as  follow. s  : 

i.  Where  the  appeid  i.s  taken  from  an  order,  grantir 
refusing  a  new  trial,  smd  ttie  decision  upon  the  iippea 
fuses  a  new  trisil,  the  le.spondcnt  is  entitled,  of  courw 
the  eosta  of  the  appeal. 

2.  Wlnre  an  appeal  is  taken  from  an  order,  reftul 
new  trial,  and  an  appeal  is  also  taken  from  the  iudgi 
rendered  upim  the  tiiid.  xieith'T  parly  is  entitled  to  Ibet 
of  the  appeal  from  the  order. 

g  3240.  [Aiii'i/  lasi.j  ('osis  in  a  s)wciul  proceeding 
Htitiited  in  a  court  of  record^  or  upon  an  appeal  in  a  Bpi 
liroceeding.  taken  to  a  court  of  record,  where  the  t 
thereof  are  not  specially  regidated  in  this  act.  maT 
awarded  to  any  party,  in  the  discretion  of  the  <  • 
rates  allowed  for  $>imilar  services,  in  an  action  br. 
aame  court,  or  an  appeal  from  a  judgment  tuki-u 
same  courtj  and  in  likeftiaoner. 

108  N.Y.  374 ;  46  Uun,  KM. 
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18241.  Cnots  aij^Inist  tb«  State; 
how  pai<l. 
S242.  I'ust^wueri'arLlonbronght 
bj  peojile,  on  relation  of 
priviii«  pen-ini, 
8243.  Id. ;  for  tlio  bvuoflt  of  a 
lOtllltJ,  etc. 


ARTICLE  SECOND. 

TJIATIOI^S  RBSPECTINO  THE  AwABDISO    OF  COBTB  Df 
PART.CCLAK  CASt;8. 

§  3241.  Coiite,  agalnct  »,  BChool 
[iflicer. 

S24n.  Id.;  s^iiiniit  a  munkjp*] 
corjMiraticm. 

3248.  Id. ;  by  or  axainKt  an  ex- 
ecutor, rlc. 

8347.  CoFta  la  cane  of  tninafer, 
etc. ,  of  cause  of  actioa. 

§  3241.  Whew  costs  aro  awarded  aj^inst  the  people  of 

e  State,  in  au  aclioo  or  a  eix'cial  proceeding  l>rought,  by 

public  oflltivr,  piirfiuaiit  to  any  provisinn  of  htw,  and  the 

rjeetlings  have  nut  bt'cn  atuyed,  by  appeal  or  otherwise  ; 

e  coriiptrolliT  must  draw  bis  warrmit  upon  tbo  treasurer, 

'or  the  payment  of  the  costs,  out  of  any  money  in  the 

rea.snry.  aiiproprinlcd  furtlinf.  purpose,  upon  llie  produc- 

"oQ  to  hiiu  of  ail  excmplifled  copy  of  tlie  judgoietit,  or 

irder  avviinb'ng  the  costs,  and,  where  the  amouiit  ia  not 

xed  tliere  y,  of  a  tawed  bill  of  costs  ;  accompaoieil,  in 

ither  ca.sc,  wilh  a  ccrliflcate  of  the  Attorney-tJeneral,  to 

e  effet't  that  the  action  or  special  prriceeding  was  brought 

urstiaut  to  law.     Ilic  fi'ca  of  the  clerk,  ft>r  the  exempli- 

ed  copy.  miiMt  beeeriifled  tliereiipon  by  biiu,  aud  inclnded 

the  warrant. 

§  3242.  Wtiere  au  action  is  brought,  in  the  name  of  tho 
eoplc  of  the  State,  iiptm  tlie  relation  of  a  private  corpora- 
tion or  individual,  as  prcscrihrd  in  sectinn  one  thoiisaml 
ine  liu!i<lre(i  and    eigbty-sl.T  of   thiJi  act.   a   judgintnt, 
warding  costs  to  the  dcfciidaut,  must  award  them,  against 
e  reliitnr,  in  the  tliat  instunee  ;  and  agaiimt  the  peopUh, 
inly  ill  Kise  an   execution,  issued   Ihereufiuii   againiit  the 
ropcrty  of  the  relator,  is  returned  unsatistifd. 
§  3243.  In  an  action  or  a  spt^cia!  proceeding,  brought  in 
he  name  of  the  pcnple  of  the  State,  to  recover  money  or 
roperty,  or  (o  estiiblish  a  riglit  or  claim,  for  the  bcnetit  of 
a  county,  city,  town,  or  village,  co-st«  j^hull  not  be  awarded 
against 'the  people;  but,  wl  ere  they   are  awariled  to  tho 
defencltml,  tliey  niuat  be  swarded  agjiinsta  body  for  ift'hoao 
benefit  the  action  or  special  proceeding  wa-s  brought, 

§  3244.  Costa  cnnnntbe  awarded  to  the  plaintiff,  in  an 
Bction  iigninst  aKchool  olticiT,  or  a  supervisor,  on  account  of 
an  act  performed  by  bim,  hy  virtue  of,  or  under  color 
of  Lis  office;  or  on  account  of  a  refusal  or  an  omisgjnn  to 
perform  acluly  enjoined  upnn  bim  by  law  ;  where  his  act, 
refusal,  or  nnii.ssiiiu  miglit  have  been  the  snhject  of  an  ap- 
peal to  the  State  superintendent  of  public  itirtruetion,  and 
where  it  i.s  certified  that  it  ap|)eared,  upon  the  trial,  that 
the  defendant  acted  in  gnod  fiiitli.  But  ibis  section  does 
not  ajiply  to  an  action  for  a  penalty  ;  or  to  an  action  or  a 
special  proceeditJg,  to  enforce  a  decision  of  the  Btiperin- 
tendent. 
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§  3246.  Costs  cannot  be  awarded  to  the  plnr 
action  against  a  muuicipal  corixiratioTi,  in  wbicl 
plaint  deinund.s  a  jutigmont  for  a  sum  of  mol 
link's.^  the  cliiirii,  «ipnn  wliicli  the  action  is  foul 
before  tht-  coiumt'UM'iueat  of  the  action,  presenU 
ment  to  tlie  chief  il.sciil  offlciT  of  the  corporation 

g  3246.  In  an  aclion,  brought  by  or  against  t 
or  administrator,  iu  his  repre«ontalive  capaci 
trustee  of  nn  express  trust,  or  a  person  expressly 
by  slatule  to  sue  or  to  be  sued,  co.sta  must  be  a 
in  an  aclion  liy  or  against  a  per.son,  prosecuting 
iug  iu  Ilia  own  iij!;ht,  txccpt  as  otherwise  pn 
settions  one  thousiiud  eight  hundred  and  thir 
one  thousjind  eiglil  linndrcd  and  thirty-six  oi 
hut  they  art:  exclusively  clwir.ireuble  upon,  and 
from  the  estate,  fiuid,  or  peiTKou  rfjpresentcd, 
court  directd  them  to  he  paid,  liy  the  patty  pen 
laisniBiiajjcinciit  or  bad  faith  iu  the  prosecutioa 
of  the  action. 

g  3S47.  Where  an  aetion  ia  brought,  !n  tl 
another,  by  a  transferee  of  the  cause  of  aclion, 
oilier  person,  who  is  heneticially  interested  I 
where,  after  the  cointnenccrnciit  of  an  aclion,  ti 
action  hecomes,  by  transfer  or  otherwise,  the  pr 
person,  not  a  party  to  the  action  ;  the  tran.«fera 
IJersou  so  inieres-ted,  is  liable  for  co.st8,  iu  the 
and  to  the  same  e.xtcut,  as  if  he  was  the  plait 
where  costs  are  awarded  again-st  the  plaintiflT, 
may.  by  order,  direct  the  person  so  liable  to 
Exceptin  acai^e,  wliero  he  could  not  have  bee 
directed  to  pay  costB,  personalty,  if  he  liad  be( 
as  prescribed  iu  the  last  sociion,  his  disobediei 
order  is  a  contempt  of  ci>urt.  But  this  sectioi 
apply  to  a  case,  where  the  person  so  beneficially 
is  the  attorney  or  counsel  for  the  plaiutiflf.  if  hi* 
fioial  interest "con.sists  of  a  right  to  a  portion  of 
property  recovered,  aa  compensation  for  bis  Bcrii 
action. 

ARTICLE  THIRD. 

MlfiCELLA>'EO0W  PROViaiONB. 


i  325a  Thl8  title  n( 
special  pi 
law.  ^^ 


I  MM.  OertlAcate  entitling  parly 
to  coHtB  or  iuort-Ascil 
Costa. 
8319.  CoetB  ogalnet  Infnnt  plidn- 
tiff ,  eoilpctlble  of  guard- 
iau  ad  litem.  -  > 

§  3248.  Where,  upon  the  trial  of  an  act.ion 
real  property  cornea  in    question,   or  any  fac( 
whereby  either  party  becomes  entitled  to  costs, 
increased  costs  specified  in  se('tioii  three  thou.snn 
dred  and  fifty-eight  of  this  act,  the  jud^c  prcaid 
triul,  or  the  referee,  raust,  upon  the  application  ol 
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^^V>ort.  or  decision  is  rendered,  make  a  cerliflcate,  stating 
*^^  fact.   Such  a  certificate  i-s  the  ouly  competeut  eviiietice, 
*"^  to  tbo  mutter,  before  Uie  taxing  ofliftir. 

^  3849.  WliiTP  cn«ta  are  awarded  against  an  Infant 
*^aiuti(T,  they  may  he  eoHected,  liy  exctnilion  or  otherwise, 
^*'om  Jus  guardian  ari  litem,  iu  lilte  muauuer  im  if  the  latter 
^fas  the  plaintift'. 

§  3260.  This  title  does  not  allcft  any  prmiaion   con- 

^aijied  elsewhere  iuihis  act,  or  in  any  other  statute,  remain - 

tJQg  unrepealed  after  this  clmpter  lakes  effeet ;  whereliy  tlio 

fcvard  of  costs  is  specially  regidated.  in   a  particular  uase, 

"ierwise  than  as  prescribed  iu  this  title. 


TITLE  II. 

Fixing  (he  u mmint  of  eoata. 

AsTiGUi  1.  Sums  a]1on-e>l  &§  eoata  ;  di«t)ar*ementa. 
8.  Taxation  of  coatii. 


AHTICLE  FIRST. 

BTWS  AIiLOWSS  AB  OOBTB  ;  DlBBDH8BM£NTa, 


•  fft51.    AmouQt  at  coats   gener- 
al Ij-,. 
8SS2.  Adilitional    alluwHiice    in 

jjlRlntlll  in  foruclosuro, 

psitltion,  etc. 
IBBS.  Aaditional   allowance    to 

either  part/  in  dlSicalt 

caisea,  etc. 
8SS4.  Allowances  nndcT  the  f nre- 

going  Bectinne  limited. 
'SSSS.  CoBta  upon    aUjounmieut 

of  trial. 


i  3866.  Dlelitirfements  to  he   In- 

eltick'd  Ell  h]'i\  at  caats. 
32ST.  Incrt-agud  duinu^cd  uot  to 

carry  iiicrcn-td  costs. 
3258.  Wtipn   derendnnt  enllUed 

Ui  Incrtiatitd costs. 
SSS3.  Incrcaw^d    dlaburHementa 

notallowi'd. 
3-.iM.  Go.ite  upon  B  eettlement. 
S.til.  This  artlclp  nol  lo  sfTect 

apecial    provii-loua     of 

law. 


g  3SB1.  Coats,  awarded  to  a  parly  to  an  action,  must  be 
at  the  following  rates : 

1.  To  the  pliuntUT  : 

For  all  prorei-dings,  hefore  notice  of  trial,  in  an  aetion 
Bpccitied  in  section  four  hundred  and  twenty  of  this  act, 
fifteen  dolLirs  ;  in  every  other  action,  twenty-flve  dollars. 

For  each  addiiional 'defendant  served  witli  the  summons, 
not  e.fceeding  ten,  two  dollars  ;  and  for  each  necessary 
defendant,  in  excess  of  that  number,  served  ■with  the  snni- 
mons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guard- 
ians an  litem,  for  one  or  more  infant  defendants,  ten 
dollars. 

For  procuring  an  injunction  order;  or,  in  the  marine 
court  of  the  city  of  New  York,  an  order  of  arrest ;  ten 
dollars. 

3.  To  the  defendant  : 

For  all  jiroceedings,  before  notice  of  trial,  except  as 
ptherwise  prescribed  in  this  article,  Ion  dollars. 
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3.  To  either  party  : 

For  all  proceedings,  after  notice  of  trial,  andixi 
except  as  otherwise  prescribed  in  this  article,  fil 
lars. 

For  taking  the  deposition  of  a  witness  or  of  «  ; 
presfrilied  in  .action  eight  liundred  anii  st-venii 
eight  himiired  and  seventy-one,  or  srit-lion  eight  bn . 
and  niiiL'ty-tlirce  of  this  iicf.  tun  dullai-s. 

Fur  dniwing  intermgnlories,  to  lie  annexed  to  »< 
sion,  or  to  letters  rogatory,  is.sued  as  prcscribt'd  in 
eight  hiiiidrwi  unci  eighty  eight,  nine  hundre<i  and  tw 
nine  hundred  and  thirteen,  and  three  thousand  ooel 
drc'd  and  suvciity-one  of  this  act,  len  dollars. 

Far  the  Iriftl  of  an  iasue  of  law,  twenty  dollars. 

For  the   Irial  of  an  is.-*ue  of  fact,  thirty  dollars  .i 
where  the  trial  neces-sarily  OL'cupics  more  than  twod»j?,^ 
doUurs  in  addition  thereto. 

For  making  and  serving  a  ca.se,  twenty  doHa"; 
where  the  case  iieces.sarily  contains  more  than  fifty  f<i^ 
ten  (ioliarfi  in  addition  thereto. 

For  making'  and  serving  nmendmeuts  to  a  ca:^,  teD^ 
lars. 

Upon  a  motion  for  a  new  trial,  upon  a  rase,  or  an  i 
cation  for  judpnient  upon  a  S[tefial  verdict,  the  same  i 
as  upon  iin  iip[K.'al,  as  preBcrihed  in  sulHlivisioa  fou 
this  section. 

Upon  any  older  motion,  or  uDon  a  reference  gpecifl 
section  three  tlioiisand  two  hundred  and  thirty^six  o^ 
act,  to  etieh  party  to  wluuu  eosta  are  a  warded, "a  eiim  I 
by  the  Court  or  judge,  not  e.xceeding    ten  ."   ' 
ueceiwary  disluinsements  for  printing  and  ri 

Where  a  new  trial  is  had,  pursumit  to  au  i.nn  i 
the  same,  for  all  proceedings  ulter  the  granting  of ,  hO 
fore  the  new  trial,  twenty  live  dollars. 

For  one  term  of  the  marine  court  of  the  <-ity  of] 
York,  ul,  wlii<-!i  the  cause  is  necessarily  on  the  calJT 
and  far  each  term  of  the  circuit  court,  or  trial  t« 
special  term,  uf  the  supreme  court,  a  superior  city  coil 
a  counl3' court,  not  exceeding  five,  at  which  the  <•» 
necRssurily  on  tliecnlpiidur,  e.vcluding  the  tcmi  at  wl^ 
is  tried,  or  ollicr^vise  tluidly  dispoiM'd  of  -,  ten  dollar*,^ 

4.  To  either  party,  upou  an  appeal  to  the  supreme  i 
from  an  inferior  court ;  i>r  upon  an  appeal  to  the  go 
term  of  the  au[)rpme  court,  or  of  a  superior  city  court,  '1 
of  tbe  marine  court  of  the  city  of  New  York,  taken  fn*| 
an  interkicutory  or  final  judgnient,  or  from  an  or' 
iug  or  refusing  a  now  friiu,  rendered  or  made  i" 
court,  or  in  a  circuit  court  ;  or  upon  an  ap|)i.i 
<ourt  of  cnmniiOii  pleas  for  the  city  and   county   of  >(.'•  | 
York,  frnui  the  murine  court  of  thatcily  ;  or  ui><:>n  am 
cation  to  a  general  term  for  a  new  trial,  or   for  jud 
upon  a  verdict,  rendered  subject  to  the   opinion 
court,  or  wYveta  cs.oi'pvVitt&  ».W4  «td«:.ral  to  be  hetud, 
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"^'^t  instanci;,  lit  the  general  tfrin  : 
iiefore  argument,  twenty  dollars, 
^or  ivrguiiient,  fdrty  iIoU-.h'h. 

^or  oue  gcaeral  term  i>f  iliB  murino  court  of  the  city  of 

_^w  York,  at  whicb  lire  cause  is  uecessiirily  on  the  cnlen- 

and  foreui'ii  general  ttTiii,  not  exceeding  five,  of  the 

_       -premo  court,  or  of  a  superior  city  court,  ut  which  the 

^^^use  is  necessarily  on  the  cahmdar,  excluding  the  term  at 

^  Xich  it  is  argued,  t»r  otherwise  tiaally  disposed  of  ;  lea 

^  lllurs. 

6.  To  either  part}%  upon  an  appeal  to  the  Court  of  ap- 

Before  arj^iment,  thiity  dollars. 
For  argument,  sixty  dollars. 

For  each  term,  not  exccwliag  tea,  at  which  the  cause  is 
^•^  the  calendar,  exclinling  the  term  at  which  it  is  argued, 
r  oIlierwiRe  finally  diHpr)scd  of,  (en  dollarB. 
Where  a  jiidi^iucnl  isartirnied  by  the  Court  of  api>euls,  the 
*^3urt  may,  in  its  discretion,  also  awai-d  damages,  hy  way  of 
5sts,  fur  the  delay,  not  execcdinc::  fen  per  centum  upon  the 
•  mount  of  the  jinli;ment  ;  or,  wliero  it  was  rcadered  upon 
appeal,  upon  the  amount  of  the  original  judgnicut. 
t;  32 5 S.  Where  the  action   is  brought  to  foreclose  a 
^>aorti;age  upon  real  |>rn[»rly  ;  or  for  the  partition  of  real 
»ro[)er1y ;  or  to  procure  an  udjudiciition  upon  a  will  or  other 
■struuient  in  writing  ;  or  to  compe)  the  dcterniinalion  of  a 
sliiiiti  to  reiii  property  ;  or  wlicre,  in  any  action,  a  warrant 
kf  attachment  against  property  has  been  issued  ;  the  plain- 
tiff, if  a  final  juilgniciit  is  renih-rcd  in  his  favor,  and  he  re- 
iover3  costs,  isenlitled  to  recover,  in  addition  to  the  costs 
|T>re3crihed  in  the  laslseeiiou,  the  following  percentages,  to 
I  De  estimatwl  upon  the  amoiiut  found  to  he  due  u|xia  the 
I  mortgage  ;  or  ihc  vahie  of  the  projicrty  jjarlitiouedj  affected 
ihy  the  sdjudiealiou  upon  the  will  or  other  iiiKlTunient,  or 
the  claim  to  whirh  is  iletermined  ;  or  the  value  of  the  prop- 
I  erty  attaclicd,  not  exccciliug  the  sum  recovered,  or  claimed  ; 
t  as  tlio  case  may  Iw  : 

Upon  a  sum"  not  exceeding  two  hundred  dollars,  tea  per 
cenlum. 

Upon  an  additional  sum,  not  exceeding  four  hundred 
dollai-s,  five  per  centinu. 

Upon  an  ad-dilional  sum,  not  exceeding  one  thousand 
dollars,  two  per  centum. 

Where  such  an  action  ia  aettled  heforo  judgment,  the 
plaintilT  is  entitled  to  a  percentage  upon  the  amount  paid  or 
secured  upon  the  setllemeiil,  at  ouo  half  of  those  rates.  Ia 
an  action  to  foreclose  a  mortgage  upon  real  property,  where 
a  part  of  the  mortgage  deht  ianiitduc,  if  the  dual  judgment 
directs  th«  sale  of  the  whole  prttperty,  as  prescribed  ia  sec- 
tion one  tlioiisand  six  hiimlre«l  and  iliirty -seven  of  this  set, 
the  percentages,  specified  in  this  section,  must  be  computed 
upon  the  wlmlasuio,  unpaid  upon  the  mortgage.  But  if  it 
directs  the  sale  of  a  part  only,  as  prescribed  in  aecUoti  o\»i 
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thousand  six  hundred  and  thirty-six  of  this  act, 
be  computed  tipon  the  sum  actuiilly  due ;  and  if 
therejifter  grants  an  order,  dirociing  the  wile  of  tli 
der,  or  a  part  thereof,  the  percentages  must  K- 
upon  the  amount  tlien  due  :  but  the  ag^'egate  of 
centafjes  shall  not  exceed  the  sum,  whidi  would  II 
allowed,  if  the  euliresum  secured  by  the  mortgage! 
due,  when  final  judgment  was  rendered. 

ij  3263.  In  nn  notion,  brought  to  foreclose  a 
upon  real  property  :  or  for  the  (mrlition  of  real  J 
or  in  a  difficult  and  extraordinary  c-ase,  where 
has  been  interposed,  in  any  actif.'n  ;  the  conn  ma; 
ita  discretion,  award  to  any  party  a  further  gum.  M 

1.  In  an  action  to  foreclose  a  niortfjaire.nsum  not 
tsvo  and  one-half  |rt  centum  upon  tlie  sum  dur  or 
to  Ix'  due  u|>on  the  mortgage,  nor  the  aggregate  sa 
hundred  dollars. 

61  Uow.  Pr.  305. 1'iSN.Y.l'j!).   133  Id.  2»». 

2.  In  any  other  cskse.  specified  in  this  section,  a 
exceeding  five  per  centum  ujxm  the  sum  reco 
claimed,  or  the  value  of  the  subject-matter  involvi 

§  3264.  Hut  nil  the  .sums  awarded  to  the  pi 
prescribed  in  section  three  thou.sand  two  hundred 
two  of  this  act,  or  to  a  party  or  two  or  more  parliu, 
same  side,  as  prescribed  in  Ihc  hist  sentence  of  .sectw 
thousand  two  hundred  uud  lifty-oDe  of  this  act.  nnd 
division  second  of  the  lust  section,  cannot  exc«« 
aggregate,  two  thousiind  dollars. 

§  SS66.  Wliere  an  application  is  made  to  a  0 
referee,  to  adjourn  a  trial,  the  payment  to  the  advi 
of  a  sum  not  exceeding  tea  doljafs,  or,  in  the  mns 
of  the  city  of  New  York,  a  sum  not  exceeding  liv 
besides  tlie  fees  of  his  witnes.sea,  and  other  taxabla 
menlH,  already  made  or  incurred,  which  are  ren 
effectiial  by  the  adjournment,  may  be  requiretl, 
tion  of  granting  tlitj  adjournment. 

§  3li5e.  [Am'd  I8D2,  amendinfnt  to  take  efftoi  S 
1«'J2.]  A  party  to  whom  costs  ar  J  awarded  in  aa^ 
entitled  to  iauliide,  in  bis  bill  of  oost-<,  his  n 
biirsementa,  as  foUowa  :  Tbe  legal  fees  of  witnesa 
referi-es  and  other  officers;  the  reasonable  compel 
oonimiaHiouera  taking  depositions;  the  legal  fees  f« 
tion,  where  publication  is  directed, purBuunt  lolnw 
fees  pud  for  a  certified  copy  of  a  deposition,  or  other 
corded  or  filed  in  any  public  oiEco,  necessarily  a» 
tiinedfornsiJ  on  the  trial ;  Ktenographers'  fees  for  t 
testimony  l>ofore  a  court,  judge  or  refori'e  ;  copiesc 
and  charges  of  juilges  ;  the  reasonable  expenses  o( 
the  papers  for  a  hearing,  when  required  by  n  m 
court ;  prospectivo  charges  fur  the  eititensps  of  enl 
dookotin;^  the  judgnient;  and  the  Bhi-»iff's  ferg  f.  .i 
and  rutnrmug  oue  e-x.ouvvV\<siv  ^tteow ,  \\»<iluding 
for  property  ■,  ai^A  *.rtc^  4A\\tT  tei\v.csB.sOi>\^i  >\ti.v\  "i 
penses  a*  aroUx-aXiVe.  ftctoxa;wj,VQ  >^i4  ^!,^^y«4b 
of  the  coatt,  ot  W  «-exB**  v^o>a.-i^««^c.V\*.-«, 


»7.  A  plaintiff,  who  recovers  double  or  other  In- 
}&magca,  does  uot  thereby  become  entitled  to  more 
sle  costs  J  except  where  it  is  otherwise  specially  pre- 
by  law. 

»8.  In  either  of  the  following  oases,  u  ilcftndaiit, 

J  favor  a  tiiial  judgtni'rit  in  rendered,  in  uq  action  ^ 

the  complaint  demiinila  jiKignient  fur  u  sum  of  ijTriY.  Pro. 

inly,  or  to  recover  ti  ehaiiel;  or  a  final  order  is  as3. 

Supp.  SS%. 


30  Hun, 
•i  t;ily  ( 


I  a  special  proceediii};  iustituled  by  a  State  vprit,  is   -^\^' 


to  recover  t\w  costs,  prescribed  in  section  three 
\  two  hundreil  and  fifty-one  of  this  act,  and,  in  ad- 
lereto,  one  Imlf  thereof  : 

lere  the  defendant  is  or  was  a  public  officer,  ap- 
or  elected  under  the  aiiih(>rity  of  the  State,  or  a 
pecially  uppoiuted,  according  to  law,  to  [M'.rform  the 
\  such  an  otliccr ;  and  the  action  or  special  proceed- 
brought  by  reason  of  an  net,  done  b^'him  by  virtue 
Bee,  or  an  allegeti  omission  by  htm,  to  do  an  act, 

was  his  official  duty  to  perform, 
lere  tlie  action  was  brought  ti^inst  the  defendant, 
n  of  an  act  done,  by  the  cnmraand  of  such  an  officer 
1,  or  in  his  nid  nr  assistance,  tourhiiig  the  duties  of 
3  or  appointment. 

lere  the  action  was  brought  against  the  defendant, 
iza  distress,  making  a  aide,  or  doin>;  any  other  act, 
der  color  of  authority  of  a  statute  of  this  State. 
is  section  does  not  ajiply,  where  an  officer,  or  other 
ipecirted  herein,  iinite-iin  hi .  answer  with  a  person 
led  tofluch  luiditioual  costs. 

i9.  The  increase,  specified  in  the  last  section,  does 
id  to  the  disbursements ;  and  an  otBcer,  witness,  or 
not  entitled  to  any  other  f ( e  in  ttie  action,  except 
e  fee  allowed  by  law  for  his  services. 

•O.  Where  an  action,  specified  in  section  three 
I  two  hundred  and  twenty-eight  of  this  act,  is 
efore  judgment,  no  ijreater  .sum  ahull  be  demanded 
than  atlhe  nitcs  prescrilied  by  section  three  Ihou- 
)  hundred  aud  fifty-one  of  this  act. 

il.  Thi.s  article  does  not  aSect  any  ])roTision  con- 
jewhcrein  thi.s  act,  orinnny  other.siatulercmdiiitng 
ed  after  this  act  takes  effect,  whereby  the  amount 
is  specialtj'  fixed,  in  a  particular  case,  otherwise 
prescribed  in  this  article. 


45« 


ARTICLE  SECOND. 


Taxation  of  Costs. 


I  9MS.  Costs;  how  taxed.   Allow- 
ances, etc.;  how  caai- 
pnted. 
SMS.  Nollec  of  taxalion. 
SJfti.  RL-taxatloo. 


I  IS6S.  Rerlc«-nfl«i« 
8888.  Dn(>     " 


7N.  Y. 

Slate  Kep. 
8». 


PCiT.  Pro.  §  3262.  Co!;t3  must  be  taxed  bj  the  clerk,  utxrnll 
pliiatiou  of  the  parly  eniitled  tfiereto ;  except  'V 
ixjurt  may  diretl,  tlittt,  inierloctilory  costs,  nr 
Hpociul  proceediug.  Ije  taxed  by  a  judge.  The  clu:k 
insert,  iu  the  judijnietit  or  final  order,  the  aiiJOUDi 
coslH,  as  taxed.  In  a  ca.<e  where  the  crwtsareiD 
cretion  of  the  court,  the  report  or  decision,  or  thedi 
of  the  eourl  for  fiual  judgment,  upon  a  defnult,  or 
jury  trial,  must  s[R'dfy  which  7)!irly  or  paities  are 
to  cosia  ;  hut  Ihe  amount  of  the  co.sts  nnist  be  asoeit 
by  taxatioa.  The  ullowauce,  speeitied  in  bectioai 
thdiismd  two  hundred  and  fifty-two  of  this  act, 
coin[)uled  by  the  clerk  upon  the  ta^catiou  :  but  the 
property,  requiretl  to  he  ascertained  for  that  purpoS 
be  ascertaiued  liy  the  (jnurt,  unle.s.s  it  hna  been  fixed 
decision  or  report,  or  by  tlio  verdict  of  the  jury,  upoi 
the  Himl  judgment  is  enten'd  ;  except  that,  incagfC 
partition,  it,  must  be  determined  by  the  commissioi 
t^  3263.  Cost.smayhi'  hi.xed,  upon  uotice  to  Iho 
for  each  adverse  purly,  who  has  appeared,  and  is  in 
in  reducinji;  the  amount  thereof.  Notice  of  taxatio 
be  sened.  not  less  than  Ave  days  before  the  taxati 
lesw  the  atlorueys,  serving  and  .sexved  with  the  n( 
reside,  or  have  their  offices,  in  the  city  or  town,  wl 
cost*  are  to  be  tused  ;  in  which  case,  a  notice  oft 
is  sufficient.  A  copy  of  the  bill  of  cost^,  8pecif| 
items,  with  the  dishur.scincntH  staled  in  detail, 
served  with  the  notice  of  ta.vatiou. 

13CN.Y.  211.  §  3864.  Costa  may  also  be  taxed  without  not 
where  they  lire  so  taxeti.  uotice  of  retaxatiou  there 
fmmt'diMie-ly  afterwards  be  Kiven,  as  prescril>ed  in 
section,  by  the  party  at  whose  iii.stance  they  were  ti 
default  wheri'of,  the  court  must,  upon  the  applied 
party  enliltetl  to  notice,  Hlircct.  a  reliixntion,  with  co« 
motion,  lo  b(!  paid  by  the  purly  in  default.  Theco< 
In  its  discretion,  upon  the  applieiilion  of  a  party  in 
direct,  a  rctH:salioii  of  coats  at  any  time.  Any 
ducted  upon  a  relaxation,  ulu^t  lie  credited  upon  lb 
tiou,  or  other  mandate  issued  to  enforce  the  judgig 
§  S26&.  A  taxation  or  a  relaxation  may  be  revi< 
the  court,  upon  a  motion  for  a  new  taxation.  TTj 
made  ufxin  such  a  motion,  may  allow  or  di>allow  _ 
objected  to  before  Ihe  taxing  officer,  in  which  cal 
the  effect  of  u  new  taxation  ;  or  it  may  tiirect  a  n 
lion  betoie  line  ^to\«i  offlicat,  a^wif  ying  the  groua 


8ECUBITT  FOR  COSTS, 
thich  the  item  may  be  allowud  or  ilimllowed 


87  Hun.  871. 
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Ln  offlrer,  nuthoriztHl  to  tax  cos(s  in  au  action  sTHnn.JM, 
iroret'ding',  nrnsl.  whetlicr  the  lasation  is  op- 
,  examine  the  bills  presented  to  him  for  tnxa- 
.tisfy  himself  tliiit  all  (he  iti-rns allowed  liy  him 
id  IckhI  ;  aud  must  slrike  out  all  cliargt-H  for 
an  the  prospective  charges  oxprfs^ly  allowed 
?  it  does  not  appear  tlia  t  the  services,  for  which 
ged,  were  neceasuriJy  performed. 
V  clinrge,  fi>r  tho  attendance  of  a  witness,  can- 
d  without  an  nIHdavit,  stntinijr  tho  number  of 
,a<'luBl  attendance;  ami,  if  travel  fees  are 
'distance  for  which  tbiey  are  allowed.  A 
I  copy  of  a  dociitni-nt  or  paper,  canaot  he 
lout  an  affidavit,  stating  that  it  was  actually 
ly  used,  or  was  neceasarily  obtained  for  use. 
disbursements,  in  ii  bill  of  ciwt.s,  cannot  he 
ttj'  caw,  nuli.'sij  it  is  verified  by  afflduvit,  and 
ve  been  nwcessarily  incurred,  aud  to  be  reason- 

Qt. 

TITLE  m. 
j  Seeurity  for  CoiiU. 
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{  8274.  Notice  of  oxOTpUon  ;  Id., 
of  jaetiflcatlon. 
8275.  Jusllfirjilon   of  sureties. 
AlJowancG  of  undertalc- 

8S7B.  Order  to  give  additional 
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proceedJnga. 


'Am'il  18S1  i 

le  defendiint,  in  an  action  brought  in  a  court 
,y  require  security  for  cost.s  to  be  given,  aa 
this  title,  where  the  plaintiff  was,  when  the 
mmenced,  either 

•ro.  1.5  ;  63  How.  Pr.  877 ;  40  N.  Y.  Sapcr.  Ct  (J.  A  8.) 
;  13  Abb.  N.  C.  183 ;  8  Civ.  Pro.  «8  ;  5  Monti).  L.  Bnl. 
|icr.  Cu  (J.  &  8.)  119 ;  S  How.  Pr.  U.  8.  338 ;  48  Hud, 
.,  837 ;  118  N.  V  310  ;  jj4  N.  Y.  State  Ecp.  1-,'U. 

1  residing  without  tlie  State  ;  or  if  the  action 
a  County  court,  or  lu  the  <'ity  court  of  the  city 
i,  the  city  court  of  Yonkei^  or  Ihe  justices' 
city  of  Alhaiiy,  residing  vrithout  the  city  or 
Bcase  may  iw,  wherein  the  court  is  located  ;  or 
ncorfioDilion  ;  or 

I  itiipriwmel  under  execution  for  a  crime;  or 
nal  as-^iigucc  of  a  person  so  imprisoned  ;  the 
ee  or  official  tmsleo  of  a  debtor ;  or  an  as- 
itruptcy  ;   where  the  action  is  brought  upoa 


I  laas,  Con- 

BOl.  Act. 
46  N.   T. 
Super.   Ct 
(J.  ft  S.)  898. 
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a  cause  of  action,  arising  before  the   assignment,  (he  i 
pointment  of  the  trustee,  or  the  adjudication  in  I 
ruptcy  ;  or 

6.  Au  infant,  whose  guardian  ad  litem  has  not  giveii* 
seeurity,  except  aa  otherwise  provided  in  seclion.s  fourl 
dred  and  fifty-nine  and  four  liuiidred  and  sixty- nine  o(  I 
act. 

§  3269.  Tlie  defendant,  in  a  like   action,   may 
sec'iirily  for  costs  to  be  given,  where,  after  the  comnie 
ment  of  the  action,  Uie  plidnttflf  either 

1.  Ceases  to  be  u  resident  of  the   Slate  ;  or,  whenj 
action  i.^  brought  in  cither  of  tlie  IocjjI  courts  spccifle 
sulidivLsion  first  of  the  last  section,  ceases  to  be  a  reside 
the  city  or  county,  a.s  the  case  may  be,  whereia  the  co 
located  ;  or 

2.  I8  adjudicated  a  bankrupt,  or  (iiscbarge<l  from] 
debt*,  or  exonerated  from  iniprisonnicnt.  pursuant  ' 
law  of  the  State,  or  of  the  United  Stutcs;  or 

3.  Is  sentenced  to  the  Slate  prison,  for  a  term  leas  i 
for  life. 

§  3S70.  In  a  case  specilled  in  either  of  the  last  twt)  I 
tions,  if  there  are  two  or  more  plaiutiflFs,   the   defend 
cannot  require  aeciirify  for  cost-s  to  be  griven,  unless 
entitled  to  require  it  of  all  the  plaintiffs. 

§  3271.  In  an  action  brought  by  or  against  an  , 

or  ttdiuiniHlrator,  in  his  rej-re-sentative  capacity,  or 
trustee  of  an  exi>res.'4  trust,  or  a  person  expressly  author! 
by  statute  to  sue,  or  to  be  sued  :  or  by  an  oflicial  a^g" 
the  a.Msiguee  of  a  receiver,  or  the  coraroitiee  of  a  pe. 
judidally  declared  to  be  incoinpelent  to  nannage  his  affll 
the  court  may,  in  its  discretion,  refpiire  the  plaintiff  to 
security  for  costs. 

§  3272.  Where  sccurit}^  for  costs  is  required  to  be  gitl 
the  court  in  which  the  action  is  pending,  or,  except  r 
cn.se  specilii-d  in  the  lii.st  section,  a  judge  thereof,  upon  i 
proof,  by  affidavit,  of  the  fnct.s,  must  make  an  order! 
quiring  the  plainlifT,  within  a  lime  specified,  either  to 
into  court,  the  sum  of  two  hundred  and  fifty  dc'lars, 
applied  to  the  payment  of  the  costs,  if  any,  awarde<l  agsiii 
him,  or,  at  his  election,  to  file  with  the  clerk  an  under 
taking,  and  to  nerve  a  written  notice  of  the  payment  or  of 
the  filing  upon  tiie  defendant's  attorney  ;  and  staring  »!' 
other  proceedings,  on  the  part  of  the  plaintiff,  except  to  re- 
view or  vacate  the  order.  untD  the  pjiyment  or  filing,  ami 
notice  thereof,  and  also,  if  nn  undertaking  is  given,  tl»e  il- 
lowance  of  the  .same. 

§  3273.  The  undertaking,  specified  in  the  last  section, 
must  be  executed  to  tlie  dcfendanl  by  one  or  more  =;-■-'•- 
and  nuwt  be  to  the  effect  tljat  tliey  will  pay,  upon  li 
to  the  defendant,  all  costs  which  msy  be  awarded  i. 
tlie  action,  not  exceeding  a  sum,  .specified  in  the  undoi 
ing.  which  must  be  at  least  two  hundred  and  fifty  doll 

g  8274.  ^ifti\i\^jeu&a5»^i\«  acrnct  c»t  Ike  notic 
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JTS-a.^TO     SECURITY  POIl  COSTS.  4J)I) 

the  uiulertakiiig,   the  dcfomlnnl.  may  serve  upon  the 

ikintiff  3  attorney  a  notice  tluit  he  excepts  to  the  sureties 

eiru     Wiiliin  ten  ilays  tifter  servicf  of  such  a  notice, 

I  plaint  ill  luujit  serve,  tipon  the  (iefendiint's  adorney,   a 

ice  of  the  justificiition  of  tlie  simie  or  new  sureties  before 
Judge  of  the  court,  or  a  county  judge,  at  a  speLifie<l  tiuu! 
jd  place ;  the  time  to  be  not  less  than  tivo  nor  more  tliun 
,001  days  thereafter,  and  the  place  to  be  within  the  county 
where  the  action  i:i  triable. 

t§8276.  Scctiott    live  hundred  and  eiglity    of  this  act   <8N.  T._ 
jpplies  to  the  jiisitific-iUion  of  the  sureties.    Where  the  judge  ^"A^o^tMi 
Bnds  the  sureties  sutticient,  he  must  annex  the  written  es-      '       '' 
wnination,  if  any,  to  the  uuderlaking,   ind'^rse  hit*  ullow- 
uico  thereun,  and  cause  them  to  be  iiind  witlii  tJie   clerk. 
Where  the  defendant  fails  duly  to  exceiit  to  the  sureties, 
le  undertaking  ia  deemed  allowed,  and  must  be  indorsed 
id  Hied  ill  like  manner. 
Lg  3876.  [Am'd  ISJill  .J  85  N.  T 

At  any  lime  after  the  allowance  of  an  under-     state  Rep. 

ling,  given  pursuant  to  such  an  order,  oraa  prescribed  in  uajj.v.aiol 
Section  three  thouHttnd  two  hutidreil  ami  seventy-eight  of 
this  act,  or  after  uotico  of  tbe  puy  incut  into  court  made  pur- 
suant to  such  an  order,  the  court,  or  a  judge  thereof,  upon 
satisfactoiy  proof,  by  sffldavit,  that  the  sum  specified  in 
the  uniiertakiiifr,  or  the  amnuiii  of  sueli  ))ayment,  is  insufli- 
deut;  or  tlaat  one  or  more  of  the  -sureties  have  died,  or  be- 
come insolvent,  or  that  his  or  their  circumstances  have  be- 
come 80  precarious  that  there  is  rciwuii  to  apprehend  that 
the  undertaking  is  insufficient  forthe  security  of  the  defend- 
ant ;  must  make  an  order,  requiring  tlie  plaintiff  to  give  an 
additional  luidertaking  or  make  an  additional  payment  into 
court..  The  last  four  sections  apply  lo  such  an  order,  aud 
to  the  iindertaking  given  or  payment  made  purauimt  thereto. 

6  3877.  Wln^re  the    plaintiff  fails  to  comply  with  an    ^SHun,  1S8. 
order,  made  as  prescribed  in  this  title,  or  to  procure  the 
allowance  of  an  undertaking  given  pursuant  to  such  an  _ 

order,  the  defendant  ia  etitit led   lo  a  judgment  dismissing  ■ 

the  complaint,  and  in  his  favor  for  costs.     The  defendant  1 

may  apply  therefor,  as  upon  a  motion. 

g  3S78.  "Where  a  defendant  is  entitled  to  require  se-  g  ciy._  p^a. 
curity  for  costs,  as  prescribed  in  section  three  thousand  two  108. 
hundred  and  sixty-eight  of  this  act,  the  plaintiff's  attorney 
is  liable  for  the  dt'fendanCs  co.ita,  to  an  amount  not  ex- 
ceeding one  hundred  dollars,  until  security  is  given,  aa 
prescribed  in  this  title.  Tlio  plidutiils  attorney  may  re- 
lieve him.self  from  that  liability,  nitlioiigh  the  defendant 
has  not  requirrd  senirity  fur  costs  to  be  given,  by  flliiig 
and  procuring  the  allowance  of  an  UDderiaking,  as  if  au 
order  h;id  hceu  made  aa  prescribed  in  section  three  thou- 
sand two  hundred  and  seveuty-lwo  of  thia  act. 

§  SS79.  Tfio  foregning  scVtiona  of  thi.i  title  apply  to  a 
special  proceeding  instituted  in  a  court  of  record,  in  like 
zoaoner  as  to  an  action ;  for  which  pm'pose  the  \>tos«i«\\V\T\w 
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party,  other  than  the  people,  or,  where  the  spin 

ing  18  in.Htitutc<l  in  the  name  of  the  people,  vipfni 

of  a  privute  corjwrtitkm  or  individual,  the  relator,  i*  ilixa-ii 

a  plaiuliff,  and  the  adverse  party,  a  dcfendottL 


k  11B9,  Con- 
»ol.  Act 

e  Hun,  £93. 


TITLE  IV. 
Oeneral  prtfcinoiii  relating  to  fea. 


f  !K80. 


Taidnit  fees  not  preMribed 
b;  law,  pmhinited. 
3881.  Id. ;  foreen-lceB  nol  ren- 
dered, except,  etc. 
SSS2.  Penalty  for  exUirtion . 
8S83.  Clurk  of  Conn  of  appeals 
to  arronnl  for  aui  pay 
(iTer  fe«». 
laSl  Id. ;  clerkHof?uperiorcitT 
courtxhi  Neu  York  ann 
Brooklyn. 
S986.  Id. ;  certain  coantj  clerks 
and  repl'tiTx. 
General  provlBlonR  SK   to 
fees.    etc..   to    be    ac- 
coiiiitP«l  for. 
F^icfl  of  certain  offlcur*  to 
be  taxed  n)>on  demimd. 
Partieii,    altomeys.    etc.. 


auo. 


8287. 


when  not  allowed  te 
i  3288.  No  fee  lor  admlauttnil  ^ 

curuiin  official  o&lli^ 
3200.  Certain  i^earcheii  to  bt  gl>  ' 

tiiitoag. 
3S91.  Oftlcer,   etc..  mt/ 

fee  paid  fot  at\ 

aire.  etc. 
Stf02.     Id   ;    hia  feea,  eic.  >"  '•< 

paid  before  requlrtil  • 

trannnit  paper, 
3S98.  Provision   wbere  prinin* 

in  connty  reftue  lo  (lely 

litih. 
8SM.  Affidavit  of  rerosal to pob- 

listi.  etc. 
3296.  Ciiinpiroller  to  aodil  m- 

lain  charges. 


§  3880.  Each  clerk  of  a  court  must  perform  all  the  du- 
ties re(juired  of  him,  in  the  course  and  practice  (.'f  ibf 
court,  without  fee  or  rewanl.  exce|»t  as  e.xpn-.ssly  prescribeil 
i>y  law.  Each  public  officer,  upon  whom  n  duty  is  ej- 
prcsaly  irapo.sed  by  liiw,  mn.st  execute  the  sanie  withoul  f 
or  reward,  except  where  a  fee  or  other  compen-siUion  the 
for  is  expressly  allowed  by  law.  An  officer  or  other  persa 
to  whom  a  fee  or  other  compt-nsation  is  allowed  by  law. ' 
any  service,  sluill  not  charge  or  receive  a  greater  feoj 
reward,  for  lliat  Sfnncc,  than  ia  so  allowed. 

g  3281,  An  officer,  or  other  person,  shall  not  dc 
orret-eive  any  fee  or  coinpeii.sjilion,  allowed  to  him  by  1 
for    any   service,   unless    the    scmce    whs    actually'  i. 
dered  f>"y  him  ;  esci  pt  thai. an  ofReer  may  demand  in  ndvsa 
hia  fee. "where  he  is.  by  law,  expressly  directed  or  perniitti 
to  require  payment  thereof,  before  rendering  the  scrvicft,] 

§  3S8S.  An  olBner  or  other  person,  who  violates  eitl 
of  the  provisions  cwitainr-il  in  the  last  two  siections.  is  liitM 
in  addition  to  the  punishment   presrril»d  by  law  for 
criminal  offense,  to  an  action  in  liehalf  of  the  pf-r-son 
grieveti,  in  which  the  plaiutilT  is  entitled  to  treble  daniagJ 

§  3283.  Tlie  clerk  of  the  Court  of  appeals  must,  wilbh 
ten  diivs  after  the  tii-si  day  of  January,  and  after  the  fl 
day  of"  July,  in  each  yeiir,  nndiTlo  the  comptroller  so  i 
curate  aecbiiul,  under  o,ith,  of  sill  fees  received  by  him  \ 
bis  offleinl  nervice.s,  since  the  last  account  was  render 
and  must  pay  the  S4iine  into  the  treasury  of  the  State. 

§  3284.  The  clerk  of  eiich  of  the  following  courts.,  | 
wit :  the  court  f>f  common  pleiis  for  the  cily  and  county 
New  York,  aud  thu  suyeiiur  court  of  the  city  of  New  Yorl 
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;  afcount  for  all  fees  received  U3'  liim   for  liis  olflcial 

_  ices,  and  pay  the  same  into  the  city  treasury,  as  pre- 

ilc<i  by  law.  "The  clerk  of  tlie  city  court  of  Brooklyn 

St  acfoiiiit  fur  nil  flma  luiiit  to  liim,  ami  all  fees  reeeived 

Tiim  for  his  official  servtfLS,  and  jwy  tliu  name  into  the 

isiir)-  of  the  cniiiity  of  Kings,  us  prescribed  by  law. 

^  3286.  Except  aa  otherwif«3  specially   prescribed  by 

*>"^^,  each  couuty  clerk*  or  register,*  who  receives  a  salary, 

■\Uat  account  for,  under  oath,  and  pay  to  the  Ireastirer  of 

county,  in  the  uiuuncr  prescribed  by  law,  all  fees,  pcr- 

lieite^,  and  etnolitmeata,  received  by  him,  for  his  official 

ices. 

§  3286.  Where  a  public  officer  U  required,  by  law,  to 

»<seep  an  aceouiit  of,   or   to   pay  over,  the   feea  or  other 

leyK.  received  by  him   for  oflleial  sen-ices,  be  nuist  -in- 

dude  therein  all  sums,  received  by  him,  to  which  he  was 

entitled,  by  reason  of  any  act,  performed  by  him  in  hia 

official  cnimcity  ;  whether  Uie  act  did  or  did  not  pert&in  to 

bis  office,  or  to  the  business  thereof, 

§  3887.  Each  county  clerk  or  register  of  deeds,  who  28Hiin^88( 
claims  any  fees  by  virtue  of  hi*  otllce  ;   and  each  sheriff  or   ^^  J^-  •• 
coroner,  who,  upoti  the  collediou  of  an  execution,  or  the  ^  35^ 

Bcttlement,  either  before  or  after  judpraeut,  of  au  action 
or  a  special  proceedinjf,  claims  any  feeH,  which  have  not 
'been  taxed  ;  must,  upon  the  written  demand  of  the  person 
liable  to  pay  the  same,  cause  them  to  be  taxed  witlnn  the 
county,  ujwn  notice  to  the  person  makinj;  the  demand,  by 
a  jastice  of  the  supreme  court,  a  jiulgu  of  a. superior  city 
court,  or  the  county  judfje.  After  such  a  demand  is  made, 
the  officer  cannot  collect  hia  fees,  until  thej'  have  been  so 
taxed. 

§  3288.  A  party  to  an  action  or  a  special  proceeding  Is 
not  entitled  to  n  fee,  for  nttending  :i«  a  witness  therein,  in 
his  own  behalf,  or  in  behalf  of  a  parley  who  plp^ids  jointly, 
or  is  united  in  interest,  with  him  ;  and  an  attorney  or  coun- 
sel, in  an  action  or  a  special  procecfling.  is  not  entitled  to  a 
fee,  for  attending  as  a  witneaa  therein,  in  behalf  of  his 
client. 

§  3289.  An  officer  is  not  entitled  to  a  fee,  for  adminis- 
tering the  oalli  of  office  to  a  memlier  of  the  legislature,  to 
any  military  officer,  to  an  inspector  of  election,  clerk  of  the 
poll,  or  nny  town  officer  ;  or  to  more  than  ten  cents,  for  ad- 
ministering au  olHcitd  oath  to  any  otlity"  officer. 

§  3290.  Each  of  the  following  officers,  to  wit  :  the 
secretary  of  Slate,  the  comptroller,  the  treasurer,  the  At- 
torneyOeneral,  mid  the  State  emriiiecr  and  surveyor,  may 
require  sciirch  to  be  made,  in  fhe  office  of  either  of  the 
others,  or  of  a  count}'  clerk,  or  of  the  clerk  of  a  court  of 

♦As  toNewTork  pomit.T  sep  Tor  Itw  re"uTatliig  county  cleric,  {| 
]7s!8^~l731,  Coutol.  Act,  and  see  for  law  reeuJiting  register,  L.  1884,  e. 
B3I.SP,  11- 
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rcconl,  for  auy  record,  document,  or  paper,  when;  li' 
it  negessiiry  for  ibe  discharge  of  his  official   dulir- 
ropy  thereof  or  extrarla  Ihcrefrom,  to  be  mndenndi.:' 
certified  or  ekemplitied,  without  the  payment  of  :: 
or  charge. 

§3891.  Where  an  officer  or  other  person  is  requird, in 
the  course  of  a  duty  imposed  upon  him  by  Jaw,  to  take  u 
oath,  to  acknowledge  an  instrmncnt,  to  cause  an  inan 
inent  to  be  tiled  or  recorded,  or  to  transmit  a  papwio 
another  offlcer,  he  is  entitled,  in  addition  to  the  few,  a 
other  coTiipenBHtion  for  the  service,  prescribed  by  laW.  lo 
tlte  fiTH  nect'ssarily  piijd  by  him,  to  the  officer  whosdum' 
istcred  the  oath,  or  look  the  acknowlcdgtneDt,  or  filed  <t 
rwonlcd  llie  instriiiiieiit ;  and  to  the  expense  of  ttanonii 
ting  the  paper,  including  postage,  where  the  transmisBiooii 
lawfully  made  tfirongh  the  post-office. 

g  SE92.  Each  prorision  of  this  act,  requiring  a  judijt, 
clerk,  or  olher  officer  to  tnuistnit  a  paper  to  another  r!?"-" 
for  the  hcneflt  of  a  party,  is  to  be  construed  lis  re 
the  iraiisniistiion  only  at  the  riKjuest  of  the  i)er8fin  ec 
benefiletl,  and  upon  payment  by  him  of  the  fees  allowed  aj 
law  fur  the  paper  trjiiismitted.  or  any  copy  or  ceriilicate 
connected  therewith,  and  the  expenses  specified  in  theliuit 
Bection. 

§  3893.  If  the  proprietor  of  each  newspaper,  published 
in  a  city  or  cnuuty,  in  which  auy  notice,  order,  citation,  w 
otiier  paper  is  required  by  law  to  be  publish«xl,  refuses  to 
publislj  the  siiruc,  for  the  fees  prescribed  liy  law  for  lie 
publication,  it  may  be  published  in  the  newspaper,  prini 
at  Albany,  in  wliich  le.a;al  notices  are  required  by  law  to 
published.*  If  it  is  required  by  law  to  be  publislied  in 
newHpai»er,  and  also  in  another  newspaper  published 
city  or  county,  and  the  proprielor  of  each  newspaper 
that  city  or  county  refuses  to  publish  it  for  the  fees  so 
8cribe<l,  it  nuiy  be  published  in  the  newspaper,  pubiii 
nearest,  to  tht^  jjlfice,  where  a  person  is  required  to  ap{ 
where  un  act  is  to  be  done,  pursuant  thereto,  the  pi 

of  which  will  publi.sh  the  same,  for  those  fees.         

lion,  made  a.s  presi;ril>ed  in  this  section,  is  a.s  vsilid.  asif  H 
Was  made  in  the  city  or  county,  where  the  publicatiua 
thereof  is  so  required  by  law. 

§  3894.  Where  publication  is  made,  as  prescribed  in  Ibn 
fast  section,  elsewhere  than  in  the  city  or  county  where  itl« 
oiiierwise  re(]uired  by  law  to  be  luaiie,  the  affidavit  of  pub- 
licalion  must  cither  be  accompanied  with  un  affidavii.  '" 
contiiin  a  fitateraent,  to  the  effect  that  an  application  topi 
lish  the  advertisement  was,  before  such  publication,  m 
to  the  jmiprietor  of  each  newspaper  published  in  the  city 
county  ;  that  the  amount  of  the  Icfjal  fees  for  such  pubtii 
tioii  was  at  ihe  stmietimo  tendered  ;  and  that  the  application 


*  Sue  L.  lasl,  c.  vm,  Tepcatlog  acts  proyiding  for  a  (tata 
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tas  refused.    Such  an  aSidavit  is  presumptive  evidence  of 
he  facts  stated  therein. 

§  3896.  Wbure  the  fees  Or  other  charges  of  au  officer 

luB  chargcfthle  to  the  folate,  thej  niusl  hwanditt-d  by  the 

'»mptroller,  and  paid  on  hi.s  warrant,  exi;ept  as  otherwise 

ipecially  prescribed  by  law. 

TITLE  V. 

&Vm»  nllofet'tl  nn  feet. 

I  tm.  Iierer«c*B  feei  generally.  lowaDce  tn   graod   ipd 

aS9T.  Id. ;  npon  sale?  of  rval  pra|>-  tml  J'jrors. 

erty.  5  331.').  Id.:  extra  pay  upon  pro- 

8298.  Fees   for    oatlis  nnd    hc-  traded  trials. 

knowledgmcnt.*^.  S.tlG.  Jumrii' fees  in  special  pro- 

8890.  Sorreyoiit'   and    cnnmiit>-  ceedlnjre. 

stouera'  fee^,  tn  nctiitu  .1317.  Feoe  of  priutete. 

for  partftlnn   or  dower,  S31H.  Wltuefsca'  feca  generally. 

etc.  3310.  Id;  on  di-()osUlon  to   he 

8800.  Foes  nf  the  clerk  of  the  uxitl  In  anotlii^r   elate. 

Court  of  upjitals.  3320.  Receiver's  commlBal one. 

8801.  Clerk's  fees  m   civil   ac-  .'Jiai.  Fees  o(  county  treaaarer. 

tlotis  generally.  and      chamberlain      of 

830a.  The  la«t  lection  quttlifled.  N.  Y. 

8803.  Clerk's  fees  upon  natural-  3.^33.  Fees  of  a  justice  of  the 

izolion.  peace. 

8804.  Feem  of  county  clerks  gen-  3128.  Constable's  fees. 

erally.  S124.  III.;  aftitlavit  upon  claim 
8803.  Certain     provifsinna     not  for  travel  fees. 

affected  by  the  last  etc-  XST,.  Jimtice'a  conrt,  Teea  npon 
tion.  a  eommiaaioiu 

8306.  Fe«8  of  regieter  and  oilier  !i-"K8.  Id. ;  jiu-or'e  fees. 

clerks.  ."ia27.  Id. ;  witnesses'  fees. 

8307.  Sheriffs  fees.  3*B.  Id.;  fees  to  be  paid  before 
8808.  The  last  section  qnaUflcd.  t^rvlces  rescfered. 
S8i)».  Id.;  how  collected.  8S20.  Id.;  by  whom  fees  to  be 
3310.  Coroner's  fees.                                            paid. 

8311.  StenoRTOpher's    fees    for  3830.  Certain  apecliil  provis^iona 

copfeBof  notes.  exccpled  from  this  title. 

8813.  Compensation  of   consta-  3331.  Prnvii>inn  as  to  chutige  in 

bles  attending  conrta.  fees. 

88)8.  Fees  of  trial  jnTors.  3832.  This  tit^e  eppUei  to  civil 

8814.  Supervisors  may  make  si-  caeei  only. 

§  3896.  A  referee,  in  an  action  or  a  special  proci'eding, 
brought  in  a  court  of  record,  or  in  a  -npecial  pnicueding, 
t&ken  as  prescribed  in  lilie  tweifih  of  chapter  sevciiteentli 
of  this  act,  is  entitled  to  six  dollars  for  each  day,  spent  in 
the  business  of  the  reference ;  unle.^.  at  or  before  the  com- 
meDteineDt  of  the  Iriu!  or  hearing,  a  different  rate  of  com- 
peustttion  Is  feed,  bj-  the  consent  of  t'le  parties,  other  than 
those  in  default  for  failure  to  appear  or  plead,  nianifcsted 
l>y  an  entry  in  the  minutes  of  the  referee,  or  otherwi.w  in 
•writing,  or  a  pmaller  compensation  ia  fixed  by  the  court  or 
judge  in  the  order  appointiLg  him. 


§  3897.  M?«'(?  1S0M 
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property,  iinrsuant  to  a  judgment  in  an  aclion,  are  the 
same  as  tho,9e  allowed  to  the  alieriff  and  he  ia  allowed  the 
same  diisbursomeuts  as  tht;  sheriff.  Where  a  referee  ia  re- 
quired to  take  security  upon  a  sale,  or  to  distribute,  or 
apply,  or  ascertain  and  report  upon  llic  diijtrifnitinn  or  ap- 
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plioition  of  any  of  tho  proceeds  of  the  sale,  he  isiisn 
entiUtHl  to  on(?-lia]f  of  the  comtnissious  upon  the  amoumo 
secured,  rti'tributed  or  applied,  allowed  by  luw  to  au  cif"- 
utor  or  administrator  for  ret'eiving  and  paying  out  DK-n'T 
But  commissions  shall  nol  be  allowed  to  hiin  upon  asua 
bidden  liy  h  p.irty.  and  apjilied  uixiu  tbut  parly  s  demiml. 
as  fixed  by  the  judgiuent,  without  being  paid  lo  the 
except  to  the  amount  of  ten  dollars.  And  a  referee'ii 
pensalioD,  ineludinjr  eomniissions,  cannot,  ■where  the 
under  a  jiudgment  in  an  action  to  foreclose  a  inortM|v.  .- 
cee(i  fifty  dollars,  or  in  any  other  case  five  faundretl  dolttn-^ 

§  3S98.  Any  officer,  authorized  to  perform  the  serrii' 
upecitled  in  this  section,  and  to  receive  fees  tht^rcfor, 
eniitleii  to  the  following  fees  : 

1.  For  adniini>teringnn  oath  or  affirmation,  andcertir 
the  wime  when  required,  except  where  another  fe« 
epeciidly  prescribes!  bv  statute,  twelve  cents. 

2.  For  taking   and   certifying  the  acknowletlgmcnt 
proof  of  tlie  execution   of  a"  written   instnituent  ;  by  oi 
person,  twenty-five  cents  ;  and  by  each  additional  persi 
twelve  cents  :'for  swearing  each  witness  thereto,  six  reDl&' 

§  3299.  A  aurveyor,  employed  as  proscribed  bv  law, 
an  action  for  partition  or  dower,  or  to  determine  "dower, 
entitled  to  live  dollars  for  each   day,  actually  aud   neces* 
rily  occupied  in  surveying,  laying  out.  marking,  or  mappiD( 
laiid  tlien-in.     P]ach  assistant,  so  employed,  is  entitled  K 
two  dollars  for  each  day,  actuully  and  neoesjjarily  occupii 
in  serving  under  the  surveyor's  direction.     Each  corami 
sioncr,  iippointed  as  prescribed  by  law,  to  make  piartition 
admeasure  dower,  is  entitled  to  five  dollarB  for  each  daj 
actual  and  necessary  service.  ' 

§  3300.  Tho  clerk  of  the  Court  of  appeals  ii?  entitled,  fi 
the  Bcrvict's  HpeciHed  in  this  section,  to  the  follc^nng  fees 

For  filing  a  notice  of  app«il  to  that  court,  and  all  titC 
piipers  inmsmitied  therewith,  tifty  centa. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  cnt-cring an  order,  twenty  ct'nU  ;  and  for  each  folio 
morn  than  two,  ten  cents. 

For  clr-Hwing  a  judgment,  twenty -five  cent^ ;  and  f"i 
each  folio  more,  than  two,  ten  cents. 

For  entering  11  judgment,  twenty-five  cents  ;  audforeacl 
folio  more  tbiin  two,  ten  cents. 

ForacerUfied  coijy  of  uv  order,  record  or  other  paper,, 
entered  or  lilwl  in  liiM  office,  ten  cents  for  each  folio. 

For  engrossing  a  rtiniitiliir,  ten  cents  fur  each  folio. 

For  a  uertifieute,  other  than  that  a  paper,  for  the  copy- 
higof  which  he  is  entitled  to  a  fee,  is  a  copy,  iwenty-flvt) 
cents. 

For  scaling  any  paper,  when requiretl,  fifty  cents. 

t=  8301.  [Am'd  1H83,  1890.]  Except  as  otherwise  pit- 
ftcnbediu  t,\ie  annexed  isuction,  each  clerk  of  a  coui 
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record  isentided,  for  hi'^  servic-es  in  an  action  or  a  special 

Eroceetling,  liroujflit  in  or  tranaferrod  to  ihe  court  of  which 
e  is  dork,  to  the  following  fees  : 

Upon  the  trial  of  die  uciiou,  or  tiio  hearing,  upon  the 
mfritri,  of  tlw  special  proceeding,  from  the  party  bringing 
it  on,  one  dollar. 

For  L'titeriu.o;  final  jiitlgmeiit  in  tine  action,  or  entering  a 
final  order  in  the  sperial  proceoding.  iueluding  tlit'  tiliiis;  of 
the  judjjfiaiut  roH,  ajid  a  copy  of  thu  judijmunt  to  insert 
therein,  fifty  cents  :  and  ten  cents  in  addition  for  each  folio 
exceeding  ten,  contained  in  tbt?  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judg- 
ment, ten  cents  fur  each  folio,  exceeding  tivu. 

For  a  cerlified  or  other  copy  of  an  nrder,  record  or  other 
paper,  entered  or  tiled  in  his  ortice,  !iv«j  cciiIh  for  each  I'oJio. 

VVherc,  on  an  appeal  from  ti  judgment  or  order,  a  party 
shall  preHCEt  to  the  clerk  a  prinred  copy  of  the  judgment 
roll  or  order  ap[ieii!eil  from,  it  .sh;ill  lie  Ihe  duty  of  the 
clerk,  a.s  required,  lo  roiiiparc  «ud  certify  the  same,  for 
which  service  lie  shall  bo  entitled  lu  be  paid  at  the  rate  of 
one  cent  per  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment, 
twelve  crnts. 

For  tiling  a  trariscripl  sind  docketing  or  re-docketing  a 
jadgment.  thereiipou,  six  centji. 

He  is  not  entitled  to  any  fee,  or  other  compensation,  for 
any  other  service,  in  an  action  or  a  specinl  proceeding  ta 
the  court,  except  that  where  he  is  also  county  clerk  he  may 
charge  fees  as  prescribed  in  .wclion  thirty-three  hundred  and 
four  of  thijjuct,  subject  to  Ihe  liinilation.H  therein  contained. 
^Where  the  attorneys  for  all  the  parties  interested,  other 
than  parties  in  defiiult,  or  iiLriiinst  whom  n  judgna-ut  or  a 
flnid  order  ha.y  heen  taken,  and  is  notiipiiealed  frnni,  stipu- 
late in  writing  that  a  pniier  is  a  copy  of  any  papcp  whereof 
a  certified  copy  is  reijuired  by  any  proviHions  of  this  act, 
the  stipulation  takes  the  pliice  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  i.s  not  required  to  certify 
the  same,  or  entitled  to  any  fees  therefor. 

And  the  paper  m  proved  Ity  stipulation  shall  he  received 
by  the  clerks  of  all  the  courts  and  by  the  couits  and  .shall 
be  used  or  tiled  with  the  muue  forcr  and  effect  as  if  certified 
by  a  clerk  of  the  court. 

§  3308.  The  last  section  does  not  apply  to  the  clerk  of 
a  surrogate's  court,  of  the  marine  court  of  the  city  of  New 
York,  of  the  city  court  of  Yonkers,  of  llie  justices'  court 
of  the  city  of  Albany,  or  of  a  mayor's  or  recorder's  court. 

§  3303,  The  clerk  of  any  court,  which  has  jurisdiction 
to  naturali/e  an  fdicn,  i.s  cniitled,  for  the  services  specified 
in  (he  aeciion.  to  Ihe  following  fees : 

l''or  at]  services,  upon  th(^  filing  of  a  declaration  of  in- 
tention by  an  alien  to  lieccniie  a  citizen,  tiicliidiug  the  oalli 
or  adiruiiUioii.  the  recoiyling  of  the  same,  and  a  certificate 
thereof  duliveaMi  lo  the  alien,  twenty  ceuU. 
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For  all  sorvices,  upon  the  adtnu  :iion  of  the'  alien  total 
eitizea,  incluiiing  tlie  recording  ot  the  papers,  and  a  cai 
fled  copy  of  the  record,  whicli  must  be  delivered  to  iBjr  j 
person  requiring  it,  fifty  cents. 

8  3304.  A  county  clerk  is  entitled,  for  the  services  ^ 

cifled  in  this  section,  except  where  another  fee  is  aDon 

therefor  by  special  statutory  provision,  to  the  following  (« 

*     For  searcliing  and  ccrtilying   the   title  to,  andincB 

rlwancea  upon  real  properly,  for  each   year  for  which  I 

••Bcftrcli  is  miide,  for  each  name,  and  each  kind  of  conv 

»ncc  or  lieu,  tive  cents.  * 

For  a  copy  of  an  order,  record,  or  other  paper,  entosJl 
orflled  Id  his  office,  eijilit  cents  for  each  folio. 

For  filing  a  transcript,  and  making  an  entry  as  prescrii 
in  section  twelve  hundred  an<l  fifty -eight  of  tlxis  act,  twe* 
centa. 

For  issuing  an  execution  upon  a  judgrment,  a  tran 
■whereof,  or  of  the  docket  of  which,  has  been  tiled  inl 
lofflce,  fifty  cents,  to  be  paid  by  Ilia  party  at  whose  reqU 
f  the  execution  ia  is>.ued,  and  to  tw  collecteii  by  the  sherilT 
addition  to  the  sum  due  upon  the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  «(| 
action  tiled  in  his  office,  ten  cents  for  each  folio  conti 
in  the  notice. 

For  cancelling  mch  a  notice,  or  a  notice  filed  in  his  ofl 
as  prescribed  in  section  six  hundred  and  forty -nine  of  J 
act,  twenty-tive  centa. 

For  i"ecording  any  instrument,  which  must  ormayle 
be  recorded  by  him,  ten  cents  for  each  folio.  

For  flliag  a  certificate  of  satisfaction,  or  other  satisfacliofl- 
piece,  of  a  mortgtige,  and  entering  the  sati.sl'ac(ion,  iwtff- 
flve  cents. 

For  afflsing  and  indc.viiig  a  notice  of  foreclosure 
mortgage  as  presciibed  in  section  two  thousand  three  be 
dred  and  ninety,  of  this  act,  twenty-tive  cents. 

For  entering  a  miuute  that  a  inortgitge  has  been  for^ 
closed,  ten  cents. 

For  tiling  and  entering  a  satisfaction  or  an  asaigntoent 
a  judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other 
officer  authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  scaling  any  paper,  when  required,  twelve  cents. 

For  tiling  and  docketing  notice  of  a  mechanic's  lien. 
cents. 

For  tiling  and  entering  spcciJications  and  all  other  pspen 
relating  to  a  lien  agaiu:^t  a  vessel,  twenty -five  cents 

For  tiling  any  paper  retjuired  by  law  to  be  tiled  in  his 
office,  other  thaii  as  expressly  provided  for  ia  this  sectia 
six  cents. 

*  Aa  to  fee*  tot  «ew(Jtottft^3l"Se■w  tortL  county,  vee  L.  1881,  c.  i 
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^^    For  filing  any  paper  deposited  witli  him  Forsafc  keeping, 
^Ksbc  cents;  and  for  searcliinj;  for  siu-h  a  puper,  when  re- 
^P^Turcd,  tlireo  centa  for  each  jiiipf r  ueceasurily  opened  and 
esaiuiiiecl 

For  ft  certificate,  other  Ihun  that  a  paper,  for  the  copying 

I*    of  which  lie  is  entitltti  to  a  fee.  is  a  copy,  twcntyflve  centa 
For  inquhing  into,  dt'lennining.  aiitl  certifying  the  suf- 
ficiency of  the  auri'tics  of  a  shcrill,  fifty  cents." 
For  {ittcndiiig  upon  the  canvassing  of  votes,  given  at  an 
election,  two  dollais. 
For  drawing  the  necessary  certiflcules  i>f  the  n-siilL  of  the 
canvass,  cij^ditecn  cents  for  each  folio ;  mid  for  Ihe  neces- 
sary copies  thereof,  nine  centa  for  eiieh  iotio. 
For  notifying  the  governor  that;  any  person  has  taken  an 
oath  of  olice,  ten  cents  and  tlie  necessary  postage. 
For  notifying  tlie  governor  that  any  person  has  neglected 
to  take  an  oath  of  office,  or  to  tile  or  renew  any  security, 
•witliin  the  time  prescribe*!  liy  law,  or  <if  a  vacancy  in  an  of- 
fice in  his  county,  ten  cenljj  and  the  neces.<iary  postage. 

I  For  notifying  any  person  of  liia  appointment  to  offlce. 
twenty-five  cents,  Miid  tliee.\peiise.H,  acltKillyand  necessarily 
incurred  in  c'viig  the  notice,  which  the  comptroller  deeina 
reiisonable. 
For  entering,  in  the  minute-<iof  the  county  court,  a  license 
to  keep  a  ferry,  and  for  a  copy  thereof,  one  dollar. 
For  taliiug  and  catering  a.  recogoixauce,  from  any  person 
authorized  to  keep  a  ferry,  twenty-five  ceut.s. 

But  a  county  clerk  ia  nnt  entitled  to  uiiv  fee,  under  this 
Bection,  for  a  copy  of,  or  for  tiling  or  certifying,  any  paper, 
in  a  civil  action  or  special  proceedmg,  in  a.  court  of  which,  lie 
ifl  ex-oiBcio  clerk. 

§  3S06.  The  lest  section  doec  not  aftoct  zny  special 
Btnlutory  provision,  remaining  unrepealed  after  thia  title 
lakes  effect,  whereby  a  fee,  different  from  the  foe  therein 
allowed,  ia  allowed  to  tiie  clerk  of  the  city  and  eoimty  of 
New  York,  or  of  the  county  of  Kings,  for  a  service  therein 
specified. 

§  S306.  The  register  of  any  county,*  or  the  clerk  of  any 
court  of  record,  is  entitled,  fur  any  scnices  »|)eciticd  in  the 
last  section  but  one,  which  be  is  authorized  to  perform,  to 
the  fees  specitied  therein,  suljject  to  the  qualificaiiona 
therein  contained. 

§3307.  [Am'd  1884.]  A  sheriff  +  is  entitled,  for  the 
services  spjecitletl  in  this  section,  to  the  following  fees. 

1.  For  serving  a  summons,  with  or  Vvithout  either  a 
copy  of  the  complaint,  or  a  notice  siweiflcdl  in  section  four 
hundn.'d  and  niueteeu  or  section  lour  hundred  and  twenty- 
three  of  thia  act ;  or  for  serving  or  executing  an  order  of 

•For  fees  of  recister  In  New  York  coimty  sso  L.  1S84,  c.  B81,  11; 
lu  SfiST,  J.  «J0,  S  B ;  L.  188!),  c.  S49,  g  IS ;  L.  1E90,  c.  475.  1 7. 

■k'oc  Isci  of  ttie  shtrift  in  New  York  county  Bee  L.  1890,  c.  B88,  S  17 
as  ameoacd  by  L.  1802,  c.  418. 
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arrest,  or  auv  othi-r  mandate,  for  the  servici"  or  t'HU'illMB 
■which  no  other  fee  is  s|HJcially  preacribotl  by  l;iw,  oktj* 
subpcena,  one  dollar  for  each  |>erHon  served  or  a»  lowl 
it  is  executed ;  and   for  necessary  travelling  to  wi 
execute  the  same,  sl.x  ceDt«  for  each  mile  travelled, 
and  reluming;  the  travelling  fees  to  be  computed  from*! 
court  houw  of  the  county;   or,  if  there  are  two  or 
iCourt  houses,  from  that  nearest  to  the  jdaee  of  servic* 
execution.     But  where  two  or  more  mandates  are 
to  a  sheriff,  to  be  sened   upon  or   executed 
per,Hon  at  one  time,  in  one  action  or  speciul  proo 
where  a  inandiiie  is  served  upon  or  executed  agaii 
nkore  iktsouh,  in  one  action  or  Bpecisd  procc<"din| 
the  course  of  one  journey;  the  .sheriff  is  entitled, 
sis  cents  only,  for  each  mile  travelled, 

2.  For  levying  a  warrant  of  attachment  a^jai''-'  '' 
erty  of  a  defendant,  issui-d  as  ])rescribcKi  in 
chapter  scveiitli  of  Uiid  act.  or  for  executing  a  I    ^  >l 
replevy  one  or  more;  chattels,  one  dollar ;    aud,'«lAf, 
additional  compensation,  for  his  troiihle  and  exjieM 
taking  posfcssiirn  of  und  preserving'  tlie  property,  as 

-Judge  issuing  the  warrant,  or  in  a  case  of  replevin,  a« 

court  or  a  judge  thereof  allows,  and  the  judjie  or  court 

make  an  order  requiring  the  pirty  liable  therefor  to 

the  same  to  the  sheriff.     For  making  and  filing  a  di 

"•tion  of  rcfil  property,  or  an  inventory  of  per-ond  pro[ 

attttcUid,  twenty  five  centu  for  each  folio  ;  for  each  n 

'sary  copy  tliereof,  twelve  centi  for  each   folio;    top 

•■with  8uch  compens'ation  to  the  appraisers,  as  the  J 

llsAuing  the  warniut  allows,  not  exceeding  two  dollars  to 

Bppnifsi.T,  for  each  day  actually  emjiloyed.      Flt  oiv 

'  ig,  during  the  pendency  of  the  action,  persriu:»l  pro^ 

^Btlached,  the  saine  fees  as  are  allowed  to   a  sheriff 

advertising  j>eisonul  property   for  sale,  hy  virtUK   of 

exocutioe.     If  the  action  13  settled,  cilher  before  or 

judgment,  tlie  Bherill  is  eiililkd   to  poundage,  upon 

value  of  tlie  property  attnched,  not  exceeding  the 

at  which  tlie  sell  lenient  is  made. 

3.  For  a  copy,  necessarily  made  hy  him,  of  a  sumi 
or  other  rnimdate,  or  of  a  complaint,  affidavit,  or  ol 
pa|VT  .sers-ed  by  him,  where  no  fee  therefor  is  Hpecially 
Bcribed  by  law,  twelve  cents  for  each  folio. 

4.  For  nniifying  jurors  to  attend  a  trial  torm  of  «r 
of  record,  iifly  ci'iits  for  each  cause  placed  U|K)n  the  ful 
dar,  for  Itial  liy  a  jury,  to  be  paid  hy  the  party  first  pull 
the  cause  on  the  calendar  for  that  term.  But  the  sheri: 
not  cutiilcd  to  luore  than  one  ilollar  and  fifty  cents 
calendar  fees  in  one  action.  The  clerk  shall  not  p 
cause  upon  the  calendar  for  trial  hy  a  jury,  un<il  the 
Bpecif^cd  in  this  subdivision,  is  p;iid  to  him,  for  Ilic  wsi 
the  sherilT.  And  ■where  the  caiLse  is  tried  at  a  8ubseitii 
term,  witlioul  ii  now  note  of  issue,  as  prescrilwd  iu  seel 
nine  hundred,  aivd  (w-^fenty-aeven  of  this  act,  iha  jmrty 
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Sng  the  trial  must  pay  to  the  clerk,  for   tlic  use  of  the 
^lieriff,  tlie  c-jik-iulrtr  fee  or  fccti  rt'tiiuitiing  uupuiil. 

6.  For  uolifyjag  jurors  tlnivvn  to  iitfeud  upon  a  writ  of 
fjiqviiry,  or  to  try  "the  valiJity  of  a  clttim  Lo  personal  prop- 
erty, seized  liy  virtue  of  a  wamint  of  sttachmcnt  or  an 
lyexeculinu,  oriii  oliwiii'uce  to  n  priTcpt,  issued  by  commia- 
^■Mouers  appointed  to  inquire  cnnceming  tlje  incompetency 
^V>f  '•■  person  to  mauuf^e  himself  or  his  affairs,  in  consequence 
"^  of  idiocy,  lunat-y,  or  hubitual  drualieiiuuss,  or  in  any  case 
not  providud  for  in  tlie  lant  preceding  subdivision  of  this 
Ection,  including  the  nmkinjr  find  return  of  the  inquisition 
/ben  requirt^J,   for  each  jur<ir  notifltd,  tweuty-flve  cents. 
for  attGuding  a  jury,  when  required,  in  suck  a  ease,  two 
[dollars. 

6.  For  receivint:  an  execution  against  property,  entering 
I,  it  in  hia  books,  searching  for  property,  and  postage  on  the 
i  return,  when  made  through  tlio  post-offlce,  lifty  eeuta.     If 

required  by  the  sheritf,  that  fee,  together  with  hia  fee  for 
;  returning  the  execution,  must  be  piiid,  hy  the  person  in  whoBe 
i  behalf  the  execution  is  issued,  at  tlie  time  when  it  is  delivered 

to  theslicrUf,  who  ia  nut  hound  fo  exceute  it  unless  the  feo 
'  is  BO  paid.    For  mih'ago  upou  an  execution,  for  each  mile, 

foingoidy,  ten  cents ;  to  be  computed  as  prescribed  in  sub- 
ivision  first  of  this  section. 

7.  For  collecting  numey  by  vlrtuo  of  an   execution,  a   bthow.I* 
'  -wnrrunt  of  attaeljuient,  or  un  attachment  for  the  payment  of   ^^^ 

money  in  an  jielion  or  a  sperial  proceeding  ;  or  hy  virtue  of 
a  warrant  for  the  collccilon  of  money,  i.saued  hy  tlie  comp- 
troller, or  by  a  county  treasurer  ;  iu  any  county  except  Now 
Tork,  Kings,  or  Westchester,  three  per  centum  upou  the 
Bum  collected,  not  exceeding  two  Luudred  and  fifty  dollars, 
and  two  per  centum  upon  the  residue  of  the  sum  collected  ; 
and  in  either  of  the  counties  of  New  York,  Kings,  or  West- 
chester, two  and  one  half  per  centum  upon  IhcKum  collected, 
not  exceeding  two  hundred  and  fifty  dollars,  and  one  and 
one  quarter  ])er  centum  upon  the  residue  of  tbeaum  col- 
lected ;  and  also,  where  an  execution  ia  stayed  after  a  levy, 
by  order  of  the  court  or  otherwise,  or  where  a  levy 
ia  upon  a  live  animal,  or  speedily  perishable  property,  sucn. 
addilional  compensation,  for  his  troul.)le  aud  expenses  in 
taking  care  of  and  preserving  the  property,  as  the  court  or 
a  judge  therof  allows.  Whero  a  settlement  ia  made  aftor  a 
levy  by  virtueof  an  execution ,  tho  siieriff  is  entitled  to  pound- 
age upon  the  value  of  the  property  levied  upon,  notesceeding 
the  sum  at  which  the  settlement  is  nmdo,  and  lo  the  addi- 
tional compensation,  if  any,  provided  for  in  thissuhdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  |tO(M,  Con 
virtue  of  an  execution,  warrant  of  attachment,  or  other  boI.  Act. 
warrant  .specified  ia  the  last  preceding  subdivision,  two  dol- 
lars, unless  it  is  stayed  or  settled  before  sale ;  aud  in  that  case, 
one  dollar. 

9.  For  making  duplicate  eertiflcatea  of  the  sale  of  real 
property,  by  virtue  of  un  execution,  twenty-five  ccata  lot 
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eacli  folio.    For  drawing  and  executing  a  convf yuiw,' 
a  sale  of  rcftl  property^  two  dollars,  to  be  paid  bj  ilie 
tee.    Tfit!  sberifl  is  al.so  enlllled  to  the  printer!  tea, 
prescribed  by  law,  paid  by  him  for  the  publication,!** 
than  six  wpoiii,  of  a  notice  of  the  sale  of  real  propertj", 
he  may  rfquire  the  jwrty  directing  the  sale  to  ainat 
prliilcr's  fre.s,  in  which  case  he  must  repay  thes*[i«o«li 
the  proceeds.     Where  the  notice  is  published  moreti«i» 
"weeks,  or  the  sale  is  postponed,  the  expense  of  confi 
tl»e  publication,  or  of  publishing  the  notice  of  post[ 
must  be  paid  by  the  person  requesting  it.    Where  W 
more  e-teculious  agttiu.st  the  properly  of  one  judgmenli 
or  are  in  the  hamls  of  the  shcrifT,  at  the  time  »l»ai 
properly  is  lirat  advertised,  the  sheriff  is  entitled  to prMB] 
fees  upon  only  one  execution;  and  he  must  elect  upoo*'  ' 
execution  he  will  receive  the  same, 

10.  For  riiturning  any  mandate,  which  he  is  rf 
law  to  rcluru,  twelve  cents.    For  a  certified  l'  , 
execution,   and  of  the  return  of    satisfaction  thereupi-j 
delivered  as  prescrilied  in  section  twelve  hundred  md 
flix  of  tljis  act,  twenty-flve  cents. 

11.  For  posting  and  publishing  Uie  notice  of  sale, 
and  convey  ing,  real  properly,  in  pursuance  of  a  di 
contained  in  a  judgment,  the  like  tees,  as  for  the  same*! 
vices  upon  tlie  sale  of  reni  property  by  virtue  of  ao 
tion  ;  hut  where  real  properly  is  sold  under  a  judgment 
an  action  to  foreclose  a  niortgaeje,  the  sheriff's  eatir*  " 
pensation  cjinnot  exceed  fifty  dollars. 

13.  For  taking  a  bond  for  the  liberties  of  the  ji 
dollar.     For  taking  any  other  bond,  or  any  undi 
■which  ho  in  authorized  to  take,  fifty  cents.     For  a 
copy  of  sucli  a  bond  or  undertaking,  twenty-tive  cents, 

18.  For  executing  any  mimdate,  requiring  him  to 
person  into  poswissiou  of  real  property,  other  tlian  a  wi 
Bpccifled  in  suhdivi.'iion  eighteenth  of  thi.s  section,  ai 
moving  th«  pi-rson  in  pos,«cssion,  one  dollar  and  fifty 
and  the  same  tnivel  ftcs  as  Ufwn  the  service  of  a  sui 

14.  For  each  person  committed  to  or  dischargeii 
prison,  in  an  action  or  a  spfcial  proceeding,  one  d<iH_,  , 
be  paid  by  the  person  at  whose  instance  he  is  impri*aK4 
For  attetiding  before  an  officer,  for  the  purpose  of  «^l^ 
rendering  a  prisoner,  or  receiving  into  custoily  a  pi' 
surrendered,  in  exoneration  of  his  hail,  incluciing  all 
services  upon  such  a  surrender  or  receipt,  one  dollar. 

15.  For  iiltending  a  vitfw,  two  dollars  for  each  day.  ai 
for  travelling,  going  and  returning,  eight  ceata  tor  etA 
mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  iaibtlf 
corpus  1o  inqniro  info  the  cause  of  detention,  one  dollar  «ni) 
fifty  ccnt.s  ;  and  for  tnivcllinK  to  and  from  the  jail.lwel" 
cents  for  vnch  mile.  For  hrmging  up  a  pri.soner,  upon  m' 
othf^r  writ  of  hahcns  corpus,  the  eamo  fees ;  and  for  atteiifl- 
iag  lUe  cuvutoi  ^udge  thereupon,  one  dollar  for  each  dij' 
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le  fiheriS  is  entitled,  ia  addition  to  thu  sum  specified  in 
suMivision,  to  his  acluiil  ami  necessiiry  exptfiisea. 

17.  For  ttiiy  sorvtcos,  wliicL  jiiuy  be  rendered  by  ft  con- 
table,  other  t'hau  those  «pi'fiall}'  jirovided  for  in  this  sec- 

•sifiQ,  the  same  fees,  as  are  allowed  by  law  to  a  constable  for 
"^liose  wrviccs. 

18.  For  exeenting  a  warrant,  to  remove  any  person  from 
^S^nds,  belonyin.ir  to  Uie  pTO|vle  of  the  .State,  or  to  Indians, 

uch  a  sutn  as  (be  comptroller  audita,  and  certifier  to  b«  a 

asorifible  compeosalion. 

1&.  For  giving  notice  of  any  general  or  specifll  election, 

all  tlie  otficens,  lowborn  lie  is  retjulred  l»y  law  to  give 
inch  a  notice,  one  dulliir  for  eaeh  town  or  warid,  in  addition 

the  e.\iien8t>  of  publisbiiig  the  notices,  aa  required  'by 
ijaw  ;  payiibie  from  Ibe  county  treasury. 

20.  For  notifying  coriHtables  to  attend  a  court,  fifty  cents 
Sot  eaeli  constnhk'  notitied. 

2\.  For  atleiidinti  a  tenn  of  a  court,  ■which  he  is  reqidred 
"by  law  to  attend,  tor  eiieli  day.  three  dollars. 

§  3308.  The  last  section,  except  the  limitation  of 
flmouiit  contained  in  subdivision  eleventh  thereof,  doeflnot 
affeot  any  special  statutory  provision,  n-tnainiug  unrepealed 
after  this  title  luices  ellect,  relating  to  Ibe  fees  and  expense* 
of  the  sherill  of  the  city  and  county  of  New  York,  or  the 
sheriff  of  the  county  of  Kings. 

§  3309.  The  fees  of  a  sheriff,  upon  an  execution  against 
properly,  otbir  lb;in  those  witli  respect  to  which  it  ia  spe- 
cially prcHcribed  by  statute, either  that  they  must  lie  paid  Ijy 
aimrliculur  p/rpon,  or  thfit  they  may  be  included  in  the 
COMts  of  the  party  in  whose  favor  the  e-xceution  is  issued, 
must  1)0  eollecied  l)v  virtue  of  the  cweution,  in  the  same 
manner  as  the  sum  thereiu  dtrceted  to  be  collected. 

§  S310.  A  coroner  is  entitled,  for  tlie  services  specified 
in  tliis  section,  to  the  following  fee.i  : 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sberiil  in,  fof  any  cause, 
disqualified,  the  same  fws  to  which  a  sherill  ts  entitled  for 
the  same  services. 

2.  For  confining  a  sheriff  in  a  house,  hy  Tirtue  of  a  man- 
date, and  niainlaiiiiiig  bim  while  there,  two  dol!ar.>}  for  each 
day,  to  be  paid  by  the  slieriff,  before  he  is  entitled  to  be 
discharged. 

13311.    Mm'41886,  1880,  1887.  1891.] 

E.^cepl;  wtiere  othcrwieo  aRretcl,  or  when  Bpecial 
proviaon  la  othcrwiae  matla  by  dtatnte,  a  Hteuograptt-r  ia  tntltk-d,  for  a 
copy  Jnllj  writteu  oiit f nmi  Lis  ^iciinirrnphic  notis of  the  tenlimony,  or 
any  other  procrcedhig,  taken  in  iiii  uotion,  or  a  epccial  prticeeilluE  In  a 
court  ot  record,  or  ticfore  ft  judge  tliorcnf ,  autl  furiiiBhed,  «p<)n  r('t)ijfi"t, 
to  a  pnrty  i..-  hie  attonii'j,  lo  tUe  JolloivinK-  fws  for  each  folio  :  In  a 
circuit  court  or  court  of  over  and  icrmiiicr,  ttr  at  a  eppcial  Iltio  of  the 
gppromr  court  in  Hie  tbifd,  fmiilli,  pflh,  fixtli,  uewnth  or  eiKlilli  judi- 
cial dieirlit,  or  in  UiB  fupcrinrcuiirl  of  ItuUiilo,  frix  (.entri ;  in  any  otht-r 
court  <>r  t-onrtu,  ten  ccntB  ;  and  ff>r  the  toyy  of  thp  ii-i'tiioony  required 
to  Ijo  luado  in  any  protvoding  for  tlio  records  of  thv  inrroeme'n  court  o( 
either  vt  the  couaiic«  ot  }4«w  Yorii  or  Eijiiffi,  tea  cents  ;  aad  tti«  eac. 
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losate  iDsy  ordrr  that  thi<  fc«s  for  i^ncb  record  copy  be  ftHtii 
MtBle  lo  H'hJcb  the  |)roo«odiiig  relab;». 

S  3S12.  [Am'd  1881,  1889.J  A  conPtnlile  ort^ 
sheriS  ia  putitled,  for  attending  a  sitiin^  of  &  coil 
recortl,  purHutiiit  to  a  notice  from  tho  shenff,  to  tbcU 
ing  fees  for  each  day's  actual  attendance  in  any  conS 
the  8tate,  two  dollars,  except  that  in  tlie  county  of  1 
the  compensatiou  slmll  be  tbrcti  dollars,  and  mi\aa 
allovvetlby  law  to  triiil  jurors  in  courts  of  record,  li 
fees  must  be  paid  by  tho  county  treasurer,  upon  the 
ductiim  of  the  certitieate  of  the  clerk,  staling  thenin 
of  days  ihiit  the  coaslable  Or  deputy  sberiil  aUeadei. 
the  provimonu  of  thiH  8ect!on  shall  not  be  applicablail 
counties  of  Kings  or  New  York.  1 

g  3313.  A  Iniil  juror,  in  an  action  or  a  speciil  pi«j 
ing,  iu  t\  court  of  record,  is  entitled,  except  as  othaj 
specially  pre«cribed  bv  stulnte  in  a  particular  counJ 
partictimrcouniy,  to  the  following  fees  :  tweuty-fiTdl 
lor  each  cause  in  which  he  is  empauelled,  to  be  paidU 
party  noticing  the  cause  for  trial  ;  or,  if  it  is  notiM 
more  tluui  one  jwrty,  by  the  party  whom  the  coiuld 
to  pay  it. 

§  3314.  In  the  county  of  New  York,  the  connnoB 
ell,  and  in  any  other  county,  the  board  of  superrisod 
direct  that  a  sum,  not  exceeding  two  dollars,  in  addilj 
the  fees  prescribed  in  the  last  section,  or  in  any  other; 
tory  provision,  be  allowed  to  each  inland  juror,  an^ 
tritil  juror,  for  e«cb  day's  attendance  at  a  term  of  1 
of  record,  of  civil  or  criminal  jurisdiction,  held  wiihi| 
county ;  and  also  travel  fees  for  going  to  and  reB 
from  tlie  term,  not  excowiing  five  cents  for  each  niil« 
Buui  so  allowed  must  be  pniu  by  the  county  ireaaurei 
the  certificate  of  the  clerk  of  the  court,  stating  the  i 
of  days  that  the  juror  acUiallv  attended,  and  the  nun 
miles  travelled  by  him,  in  onler  to  attend.  The  sin< 
paid  must  be  raised  in  the  same  manner,  as  other  \ 
cliarges  are  raised. 
Hnn,  4S4.  §  3315.  Whcrethe  trial,  by  a  jury,  of  an  issue  d 
in  eiihcr  a  civil  or  a  criminal  action  or  special  proc( 
in  a  court  of  record,  occupies  mure  than  tbirty  da 
court,  by  an  order  enlered  in  the  minutes,  m'ay  ]j 
allow,  to  each  juror,  such  an  extra  compensation  as  it 
reasonable,  for  his  Ber^ices  thcn^upon  ;  the  amoi 
which  compensation,  together  with  the  expenses  al 
and  necessarily  incurred,  for  food  for  the  jurors  duri 
Iriid,  is  a,  county  charge,  | 

§3316.  A  trial  juror,  sworn  in  a  special  proceedii 
fore  a  judge  of  n  cotirt  of  rec'oril ;  or  upon  a  writ  of  ini 
or  upon  a  trial,  before  a  slierifT.  of  a  claim  to  pi 
])ro|M!rty,  Kcized  Ivy  virtue  of  a  warrant  of  attacbmeni 
execution;  ia  entitled  to  twenty-five  eent,3,  to  Ire  pi 
the  person  al  vf \xo«ft  \n'e\iiH«ife  rkm  V»^'  i»  empaue " 
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3317.  Except  as  otherwiBe  spedally  prescri'bod  by 
'  .^  the  proprietor  of  a  jiewspupcr  in  eiititlei],  for  pulilisli- 
Jk  summons,  notice,  onkr,  cilatinn,  <ir  oilier  aiivertisCf 
tt,  required  by  law  to  In;  publislietl,  olber  thiin  tlie  Bes- 
Ittws,  for  eiiL-li  folio,  to  sevi'Uty-livo  cents  for  the  first 
srtion,  and  flfty  cents  for  cacti  subscquont  iiiBcrtion.   Tlie 
Kpeneatiou,  fur  publisluDg  tlic  H>.sbii)n  Iiiwh,  luuist  b« 
■  -"d  by  (be  lioard  of  supervisors,  at  not  more  tlian  fifty 
*^  ~*s  for  each  folio. 

^at  3318.  A  ■witness  In  on  acfion  or  a  spcciul  proccedtng, 
?J— sending  befori;  a  court  of  rcconl,  or  a  judge  thereof,  is 
^_^tled,  fxc-t'pt  winre  another  ft-e  is  siieclally  prescribed  by 
1^^,  to  tifly  ecnts  for  eai-ii  day's  attendaiioe ;  and.  If  bo 
^PK^des  more  than  three  miles  from  the  place  of  atleudauee, 
^^asight  cunts  for  each  mile,  going  to  the  place  of  attendauce. 

^^^  3319.  A  witness,  attending  before  a  comndsaioner  or   jiasi,  Con- 

fcofflc^'r,  aiilbiirized  lo  tnke  bin  deposition  to  be  usihI  witli- 
*  the  State,  in  a  ci*se  other  thau  Due  specitied  iu  sectioa 
«e  thousiiud  three  hundred  and  twenty-seven  of  this  net, 
■^intitled  to  two  dollars  for  eiieh  day's  actual  attendance. 
^•^3  to  eight  cents  for  each  mile,  going  to  the  place  of  at- 
tdance. 

3320.  [Am'd  IBSX}  A  mcelver,  except  as  otberwlae  gpBClalljr  101  N.T.478. 
kaerlbed  by  Ktatnte,  Ih  cntillad,  ill  addition  tobls  Liwfu]  expenicR,  to 
kli  a  coramiHaicm^  uot  ex<:e(.-iliii)(  liva  per  centtim  upon  (be  euma 
tviveil  and  dl!<bui-Hetl  lif  biui,  «,»  ibncourt  bjr  wblcb,  ur  ttie  judge  by 
iom  hei»  apjiuiutcd, ttUuws.  Auyrecoiver.assignoe. guardian,  truati-e, 
'  nniittee,  executor  or  administrator,  required  by  law  to  glv«  a  bond 
Bucb,  may  includo  ag  apsit  of  bB  lawful  DipenKeg  sucb  reanona'b'e 
km,  uot  exceeding  one  per  centum  per  annum  ut>on  tbc  amount  of 
^cb  bond,  paid  bis  suretlea  tliereon,  aa  eracli  conn  or  judgo  allowfi. 

r§  3321.  A  county  trensurcr,  or,  in  the  city  and  county   i  l<i8. 
It  rJew  York,  the  chanilierliiin.  is  entitled,  for  the  servicea 

cifieil  in  this  sec  linn,  to  the  fidlowing  fees  ; 
'  Pot  receiriag  money  psiid  into  court,  one  half  of  one  per 
jtuni,  upon  the  sum  so  received. 

For  paying  out  the  siime,  one  half  of  one  per  centum, 
>n  the  sum  sio  paid  out . 
'For  investini;  money,  pursuant  to  the  direction  of  Q  court, 
|ne  half  of  one  per  centum  iijiou  the  sum  invested,  not  es- 
eding  two  hundred  doUan*.  and  one  quarter  of  one  jigt 
■  ceulum  uymn  the  e.xccss,  over  two  hundred  dollars, 
_^  For  receiving  the  interest  upon  an  invcHtment,  and  paying 
^  the  name  (o  the  person  entitled  thereto,  one  half  of  one  jier 
B  ccntutn  upon  tlic  interest  bo  received  and  paid, 

g  8SSS.  A  justice  of  the  pence  is  entitled,  for  the  servicea 
Bpecitied  in  this  .si-ctiou,  to  the  following  fee.H  : 
'    1.  In.  au  action  brought  before  a  justice  of  the  peace. 

For  a  summons,  iwenty-fivo  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty -five  cents. 

For  a  requisition  in  uu  action  for  a  chattel,  twenty-flva 
enta. 

For  a  subpojna,  including  all  the  names  inaeTted  V\\m»Asv. 
veDty&vc  cents. 


■ol.  Act.^^ 
101  N.T.*r8. 
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For  the  acknowledgment  of  a  power  of  attorney, 
five  ceuts. 

For  taking  an  affidavit,  or  adminutertng  nn  cAI 
cents. 

For  drawing  an  aflldavit,  application,  or  notice,  ieq«l 
by  statute,  five  ccnis  for  each  folio. 

For  drawing  a  bond  or  an   undertaking,    tw«nW-« 
ccnta, 

For  hearing  an  application  for  a  commission  to  e» 
one  or  more  wiuiesaes,  lifty  cents. 

For  an  order  ftir  such  a  Commission,  an(i  att<"n(lin^ ' 
tling,  and  certifying  interrogatories,  lifty  cents. 

For  he;»ring  an  npplieation  to  discliarge  a  Mii 
from  arrest,  or  to  vacate  or  modify  a  wiirrant  o(  i 
ment,  or  increase  the  plaintiff's  security  tliereupoOil 
cenla. 

For  an  adjournment,  except  where  It  is  made  liy  I 
Justice  upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  Uvuiity-tive  cents. 

For  erapiuielling  and  swearing  a  jury,  twenty-five  c 

For  hearing  the  plaintilTs  evidence,  where  the  defo 
does  not  appear,  twenty -five  cent-s. 

For  the  trinl  of  a  demurrer,  twenty-five  cents. 

For  the  trial  of  an  isisuo  of  fact,  where  the  tiefendttni  • 
peais,  seventy-five  cents. 

For  reteiving  and  entering  the  verdict  of  a  jury,  tn 
five  cents. 

For  futering  judgment,  twenty-flve  cents. 

For  filing  each  paper  reijuired  by  statute  to  be  fltel,  I 
cents. 

For  a  transcript  of  a  judgment,  twenty-flvo  cents. 

For  a  copy  of  any  jjaper  for  which  a  fee  ia  not 
prcscriljed  tiy  law,  six  cents  for  each  folio. 

For  an  execuiion,  or  the  renewal  of  an  execution, 
ty-flve  cents 

For  malting  a  return  upon  an  appeal  from  a  jud 
two  dollar.s. 

For  an  order,  directing  an  action  or  a  sjjecial  proce 
to  he  continued  hefore  anotJier  justice,  twenty-live  cen^ 

For  services  when  associated  with  another  justice,  iam 
case  where  a  fee  therefor  is  not  expressly  jirci^crib 
law,  for  each  day  actually  spent,  two  dollar.", 

2.  In  a  special  proceeding,  or  an  action  not  brough 
fore  a  justice  of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  na 
presslj''  prescribed  by  law,  twenty -live  cents. 

For  a  warrant  for  the  appreliuiiston  of  a  person  ch, 
with  being  the  father  of  a  linstard,  fifty  oenis  ;  for  in 
ing  a  warrant,  issued  from  another  county,  twent 
cents. 

For  services  when  associated  with  another  justice,  in 
case  where  a  fee  therefor  is  not  expressly  prescribe 
law,  for  eivck  day  ucVanXV}  «vcnX,  Vs"*  &ti\V«a«» 
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precept  or  other  manilate,  -whereby  a  special  pro- 
is  commpnccd,   in  n  case  whr-re  a  fee  tlierefor  is 
fiJly  prescribed  by  law,  twenty-flve  cents, 
fiew  of  i-eal  properly,  in  a,  ease  where  it  is  required 
If  ty  tents. 

warrant  of  nttachment  to  arrest  a  delinqnoot  juror 
s,  twenty-flve  cents, 

awing,  aiming,  and  depo-siting  wllh  the  clerk,  a, 
T  record  of  conviction  of  such  a  juror  or  witness,  or 
jrson  for  coiit<.'nipt,  in  any  caf»e  whore  a  fee  there- 
specialiy  prescribed  by  luw,  fifty  centa. 
execution  upon  auch  a  conviction  before  him, 
ve  cents. 

jwing,  copying,  and  certifying  a  bond,  an  wnder- 
reeognizance,  or  other  written  security,  and  filing 
with  the  county  clerk,  or  other  officer  with  whom 
e  tiled,  twenty-iive  cents, 
ff arrant  of  commitment  for  any  cause,  twenty -flye 

■ubpopim,  including  all  the  namea  inserted  therein, 

ve  centa. 

precept  to  notify  a  jury,  fifty  cents. 

ipanelling  and  awearing  a  jiiry,  twent^'-flve  cents  ; 

1  proceedings  to  alter  or  lay  out  a  liighway,  ia 

ae  he  in  entitled  to  two  dollars. 

oring  the  matter,  concerning  wldcb  a  jury  is  called, 

.8. 

:civing  and  entering  the  verdict  of  the  jury,  and 

r,  if  any,  (hereupon,  twentjr-flve  cents. 

y  ser\'ice  for  wliich  a  fee  is  not  exprcaaly  allowed 

jbdiviHion,  and  for  which,  if  rendered  in  lui  action 

justice,  a  fee  is  allowed  by  the  first  subdivision  of 

on,  the  fee  allowed  in  sucn  an  action  for  the  same 

.king  the  deposition  of  a  witness,  upon  an  onler 
•  commission  issued,  by  a.  court  of  record  nf  the 
a  court  in  another  state  or  a  territory,  or  a  foreign 
ten  ceute  for  each  folio. 
aJdng  tho  necessary  return  and  certificate  thereto, 

M. 

iking  an  affidavit  or  administering  an   oath,  ten 

8.  [Am'd  1890.]  A  constable  is  entitled,  for  the 
jpecifled  in  this  section,  to  the  following  fees  : 
in  action  brought  before  a  justice  of  the  peace,  or 
ices'  court  of  a  city,  for  semriK  a  summons,  twenty- 
s  ;  for  serving  a  suinrnoua  and  executing  an  order 
y  one  dollar  ;  for  serving  a  summons  and  levying  a, 
of  attachment,  one  dollar  ;  for  serving  a  summons 
avit  and  executing  a  requisition  in  an  action  for  a 
one  dollar ;  for  serving  an  order,  directing  the 
be  continued  before  a  justice  other  than  the  one 
?hom  It  is  pendiDg,  and  for  attending   before  the 


m 
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For  the  Jicknowledgraeiit  of  a  power  of  attorney, 
five  cents. 

For  takiug  an  affidavit,  or  ml  ministering  an  Oftth, 
cents. 

For  ilmwing  an  aflliliivit,  applfcjition,  or  notice,  reqn 
by  statute,  flvi-  cenls  for  each  folio. 

For  drawing  a  twod  or  an  undertaking,    twenty-fl 
cents. 

For  hearing  an  application,  for  a  commission  to 
one  or  more  witncssi's,  I5£ty  cenls. 

For  an  ortltT  fur  Huc-li  a  commission,  and  attending,  i 
tlirig,  and  ccrtifyiug  interroputorius,  lifty  ct-nts. 

For  hearing  an  nppliwition  to  discharge  a  defend 
from  arrest,  or  to  vacate  or  modify  a  warrant  of  atu 
ment,  or  incria!W3  the  plaintifl'a  security  thereupon, 
oentB. 

For  an  adjournment,  except  where  it  is  made  by  flu^^ 
justice  upon  Ilia  own  motion,  twenty-five  cents. 

For  a  venire,  iweuty-five  cints. 

For  enipauelh'ug  atid  swearing  a  jury,  twenty-five  ceni 

For  hearing  the  ijlaintifT'a  evidence,  where  the  dcfendanr ' 
does  not  a|)penr,  tiventj-flve  cent.s. 

For  the  triiil  of  a  demiirrer,  twenty-five  cenl.i. 

For  the  trial  of  an  Is.suc  of  fact,  where  the  defendant 
pears,  Beveuty-live  cents. 

For  receiving  and  entering  the  verdict  of  a  jury,  twe 
five  cents. 

For  enterinii;  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed, 
cenla. 

For  a  transcript  of  a  Judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  a  fee  is  not  eji 
prescrihed  l>y  law,  six  cents  for  each  folio. 

For  an  execution,  or  the  renewal  of  an  execution,  tv 
ty  five  cents. 

For  making  a  return  upon  an  appeal  from  u  judgme 
tw  o  dollars. 

For  an  order,  directing  an  action  or  a  special  pr 
to  be  continued  before  another  justice,  tweuty-flve  cents. 

For  Services  when  asisociated  with  another  justice,  in  any 
ca-se  where  a  fee  therefor  is  not  expreaslj'  preJicribed  by 
law,  for  each  day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought 
fore  a  justice  of  the  peace. 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not 
preasly  prescribed  hj'  law,  twenty  live  cents. 

For  a  warrant  for  the  iipiirchcusion  of  a  person  chargwl 
with  being  the  father  <if  a  bastard,  fifty  cents;  for  indors- 
ing a  warrant,  issued  from  atioilicr  county,  twenty-five 
cents. 

For  servicpg  wben  as.«oci«led  with  another  jusiioe,  in  ; 
case  where  a  fee  therefor  is  not  expressly  prc--HcriIie<l 
iaw,  for  each  day  acVuaWy  fi.yiettV,  Vwa  A»V»i*. 
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r  a  precept  or  plher  iiiandatc,  wliereby  a  special  pro- 
ng is  cDinmenced,    in  a  ciiso  -vvlicre  a  fee  therefor  is 
pecially  proscribed  by  biw,  tweiily-flvn  cunts, 
f  a  view  f»f  rcul  property,  in  a  case  where  it  is  required 
w,  fifty  cents. 

r  a  warrant  of  jittacbment  to  arrest  a  delinqnont  juror 
tness,  twenty-five  cents. 

•  drawing,  siting,  and  depositing  with  the  clerk,  a. 
te  or  record  of  conviction  of  such  a  juror  or  witness,  or 
y  person  for  contempt.,  in  anj'  case  where  a  fee  there- 
not  specially  prescnbcil  by  law,  fifty  cents. 
r  an  execution  upon  such  a  conviction  before  him, 
y-five  ccnijj. 

r  drawing,  copying,  and  certifying  a  bond,  an  under- 
g,  a  rfieognizance,  or  other  written  security,  and  filing 
ime  with  the  county  clerk,  or  other  officer  with  whom 
st  be  tiled,  twcnty-tivc  cents, 
r  a  warrant  of  comiuitment  for  any  cause,  twenty-five 

r  a  subpoena,  including  all  the  names  inserted  therein, 

,y-flve  cents. 

f  a  precept  to  notify  a  jury,  fifty  cents. 

r  empauelling  and  swearing  a  jury,  twcnty-flve  centa  j 

it  in  proceeuing9  to  alter  or  lay  out  a  iigiiway.  In 

h  case  he  is  entitled  to  tw^o  dn!lara. 

t  bearing  the  matter,  concerning  which  a  jury  is  called, 

cents. 

r  receiving  and  euteiing  the  verdict  of  the  jury,  and 

rder,  if  any,  thcreutJoti,  twcntv-five  cent.s. 

r  any  service  for  wLicb  a  fee  la  not  expressly  allowed 

is  sulKlivision,  ami  for  which,  if  rendered  in  an  action 

e  a  juatice,  a  JFce  is  allowed  by  the  first  subdivision  of 

ection,  the  fee  allowed  in  sucn  an  action  for  the  saniQ 

:e. 

r  taking  the  deposition  of  a  witness,  upon  an  order 

:,  or  coiumission  isHued,  by  a  court  of  record  of  the 

,  era  court  in  another  state  or  a  territory,  or  a  foreign 

try,  ten  cents  for  each  folio. 

r  makiag  tho  nccessarj'  return  and  certificate  thereto, 

centa. 

r  taking  an  aflBdavit  or  administering  an  oath,  ten 

t3S3.  [Am'd  1890.]  A  constable  js  entitled,  for  the 
yjs  specified  in  this  section,  to  the  following  feea  ; 
Id  an  action  brought  before  a  justice  of  the  peace,  or 
justices'  court  of  a  city,  for  serving  a  stuumous,  twcnty- 
!ent8  ;  for  serving  a  summons  and  executiuK  an  order 
rest,  one  dollar  ;  for  serving  a  summons  ana  levying  a 
ant  of  attachment,  one  dollar  ;  for  serving  a  suinmona 
iffldavit  and  executing  a  requisition  in  an  action  for  a 
el,  one  dollar ;  for  serving  an  order,  directing  the 
a  to  be  continued  before  a  justice  other  than  the  one 
«  whom  it  is  pending,  and  for  attending   before  th« 
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latter,  fifty  cents,  im<l  fifty  cents  in  addilinn  If  heso  atlfwl" 
witli  a  persmi  iu  hiscusioiy  :  forcttllcctiag  tiionry  liy  viiun- 
of  iin  exi'Cdlioi),  fortvury  dollar  coUecU'd,  to  the  iiiiiouni'.'l 
fifty  ilollars,  l]ve  coiils  ;  for  ev(.>ry  dollar  colleftfd  ever  fifiy 
dollars,  two  aud  emu-half  cents  :  whore  a  judamont  or  an 
execution  is  settled  after  a  levy,  tiie  constable  iis  eulilli!<lt" 
poundage  upon  the  sum  at  which  tho  seltletnent  is  auuk. 
not  exct-ediui;  the  value  of  the  property  levied  upon  ;  fw 
each  mile  necessarily  truveled,  going  and  returning,  toiwcfl 
a  sunimous  or  to  serve  or  to  execute  any  other  inaiuiate, 
cepl  a  venire,  the  distance  lo  be  comiiutod  from  the  pli 
of  ahode  of  the  person  serve<i,  ortlie plu'.e  where  it  issiT 
to  the  place  where  it  is  returnable,  t;"n  cents  ;  but  where 
or  more  iiiaiMJules  in  one  action  are  s<!rved  or  executed  u 
one  journey,  or  where  a  nmndate  is  served  or  eJtec 
against  two  or  moie  personB  in  one  action  he  is  entitleil, 
aU,  to  only  ten  cents  for  each  mile  necessarily  traveled  ; 
notifying  the  plaiuliH  of  thcexccutiou  of  an  orderof  arn 
twenty-five  cents;  and  forgnin^  to  the  plaintiff's  reside 
or,  if  he  is  foiuiil  elsewhi're,  to  the  phicc  where  be  isfoi 
to  serve  such  a  notice,  for  eiirh  mile  iraTcled,  going  and 
turning,  ten  cents  ;  for  suhpcenaing  each  witness,  not 
ceedingfoar,  tweuty-tive  cents  ;  for  notifying  ihejuroi 
attend  a  triul,  one  dollar  and  fifty  cents;  for  taking  chi 
of  a  jury  during  thi'ir  deliherations,  fifty  ceuta ;  w' 
witnesses,  not  ex'cee(Ung  four,  are  sulipoenaed  by 
persoa  other  than  a  constable,  the  fee  therefor  is  ten  d 
each. 

2.  In  a  special  proceeding. 

For  notifying  jin'ors  to  attend  to  assess  damages,  In 
coedings  relating  to  highways,  two  dollars. 

For  notifviiig  jurors  to  attend  in  any  other  case,  ui 
aiee  therefor  (s  specially  pn-scribed  by  law,  for  each 
sou  nolifled,   ten   cents;  and  for  each  mile  actually 
nece^sjirily  travelled,  going  from  and  returning  to  his 
of  residence,  ten  ci^nts. 

For  serving  a  precept  or  other  mandate,  by  which  111* 
special  proceedings  is  coramcnced,  twenty -five  cents. 

For  serving  a  warniiit,  in  any  case  where  a  fee  therefor 
18  not  specialTy  prcacrilled  liy  law,  fifty  cents. 

For  serving  an  order,  directing  tlie  special  proceeding  to 
be  continued  before  a  justice  other  tliau  the  one  I)efore 
whom  it  is  ponding,  ,niul  for  attending  before  the  lat.trr, 
fifty  cents.  an<i  fifty  cents  in  addition  if  ho  so  attends  with 
a  person  iu  his  (custody. 

For  arri-ating  and  committing  any  person,  pursuant  W 
process,  oiio  dollur. 

For  subptenaing  each  witness,  not  exceeding  four,  twcttty- 
flve  cents. 

For  each  mile  necessarily  travelled,  going  and  returning. 
to  serve  or  execute  a  manifate.  the  distance  to  be  computed 
from  the  place  where  it  is  sei  ved  or  executed,  to  tin-  iiluce 
where  it  la  retucuahlc,  unless  a  different  rate  of  tra^i    ^^ 
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Upon  the  service  or  exeeutinn  Uiercof  is  apecially  iin^scribed 

Ktiituie.  tia  ciTiK     Wlitnr  two  or  luii're  iiHiinlud's  are 

Brved  or  ex.iiiik'<i  in  oik'  siicciul  i.irw.reiling.  tlie  liiiiitaUi.m 

ipoti  t!n3  iinutiirit  of  travel  fees  sjieciflcd  in  tho  JuKt  pre- 

liiigfiulKlivision  upidies, 

I  33S4.  A  coustalile  who  charges  any  travelling  fees, 
fiiist  show,  l)y  aflidiivit,  Ihat  thr;  travel  was  necessary  to 
jjerfonii  the  sorvieo  with  respeet  to  wliieh  it  ia  clmrgcd  ; 

1^  that  no  more  miles  are  charged  for,  thKii  were  actuiilly  iitid 
In  gofid  faiih  Iravelled  for  (hat  jniqiose  ;  tlmt  he  had  at  the 
jtime  no  oLLer  official  or  private  business  upon  the  route  so 
travelled  ;  and  tliiit  the  tnivelling  fees  are  charj^ed  upon 
one  mandate  only,  which  nuiHt  be  atlaehed  to  ur  d(!S(Tll)cd 
in  the  aOiilavit.  The  justice  taxing  the  feoa  nuisL  be  satis- 
tied  that  the  miles  charged  fnr  were  actually  and  necessarily 
travelled,  as  stated  in  the  atlidavit. 

§3386.  A  party  rccfivering  costs  in  an  action  before* 
iusiice  of  the  peace,  in  whose  hclialF  n  commission  has  been 
isaiied,  and  who  intiodutes  in  evidence  a  deposition  taken 
therennder,  is  entitleii  to  recover  his  actual  dishursenienta 
thereupon,  not  exceeding  (lie   following  sums  :   comniie- 
■oner's  fees  for  taking  and  reliiniing  testimony,  one  dollar; 
nch  subpoena  issued,  or  oalh  administered,  by  tlie  com- 
fwioner,  six  cents  ;   expeuse  of  serving  each  subpoena, 
wenty-tlve  cents  ;  each  witness's  fees  for  each  days  attend- 
ee iM.'fore  tho  euiuuiissioner,  twenty-live  cents;  postage 
or  sending  ami  returiiiiig  the  commission  and  papers  an- 
nexed thereto,  one  dollar. 

§  8326.  Exoeptasoiherwisospccially  prescribed  by  law, 

person,  notilied  to  attend  as  a  juror,  is  entitled  to  Iwenty- 

ve  cents,  for  attending  and  seiTing,  uvinn  the  trial  of  an 

ction  or  the  liearliig  of  a  special  proceeding,   before  a 

justice  of  the  peace  ;  and  to  ten  cents  for  atjtending  to  serve 

where  he  is  not  sworn. 

§  33S7.  A  witness  is  entitled  to  twenty-five  cents,  for 
each  day's  actual  attendance,  before  a  jtistiee  of  1:he  peace, 
in  an  action  or  a  specisd  proceeding,  or  liefore  a  commia- 
Bioner  appointed  by  a  justice  of  the  peace,  or  before  a 
justice  of  the  peace  taking  a  deposition  to  be  used  in  a 
court,  not  of  record,  of  another  state,  or  a.  territoiy  of  the 
Ilnitetl  States. 

I  3328.  A  justice  of  the  peace,  or  a  constable,  juror, 
or  witness,  before  a  juatlce  of  tho  peace,  is  not  tibligetl  to 
render  any  service  specified  in  this  title,  without  the 
previous  payment  or  tender  of  Lis  fee  therefor. 

§  S3S9.  Tn  an  action  before  a  just;ice  of  the  peace.'if  any 
servicea  are  rendered  for  a  party,  and  he  neglects  to  pay 
the  fees  allowid  therefor  by  law,  the  e)tlier  party  may  j>ay 
those  fees,  and  the  amount  Uiercof  mu.st  he  taxed  as  part  of 
Ids  costs,  if  lie  recovers  costs. 

g  3330.  The  idlowance  of  a  fee,  by  this  title,  does  not 
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apply  to  a  case,  -wlicre  special  provision  is  otherwise  ~iid» 
by  BtaUiU;  for  comjHjusation  for  a  particular  service. 
INT.  «l.        §3331.  Where  an   officer    has,    wheu  his    title 

effect,  eoiniueiu-e»I  the  performance  of  a  service,  for  vrhk 
a  fee  ia  allowed  by  Iho  statutes  heretofore  in  force,  he  | 
entitled  to  the  fee  bo  ollowod,  for  the  coniplelion  of  111 
service,  find  he  i.s  not  entitled  to  the  fee  for  the  same,  orj 
corresponding  service,  allowed  by  this  title. 

§  3338.  Except  II.S  otherwise  expressly  prescribed  the 
in,  this  title  does  not  apply  to  a  service  rendered  inj 
criminal  action  or  special  proceeding,  iu  a  court,  or  beC 
an  officer. 

CHAPTEK  XXIL 

DEFINITIONS  AND  REGUL.\TIONa  CONGER? 

THE  CONSTRUCTION.  EFFECT,  AND    APFLI-^ 
CATION  OF  TmS  ACT. 

TITLE    I. — Geisebal  defhtitionb,  ajtd  bui.b&  of 

_  0  STRIICTION 

m  TITLE  H. — Pkovisionb  regulatjN6  thb  effsgt 

^^_^  APPLICATION   OF  THIS  ACT. 
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cssn. 

tau. 

tsas. 

MM. 


TITLE  I. 
General  definitiotu,  and  rules  of  eorutrwtion 

{  8340. 


8S8T. 

a&e. 

8iH9. 


DelluUion  of  "  action." 

Id.;  "epecUU  proceed- 
ing." 

Division  of  actinnfi  into 
civil  and  criminal. 

Dofinttton  of  "  criminal 
action." 

Id.;  "  civil  action." 

Parties  to  &  civil  action. 

Only  one  form  of  civil 
action. 


3841. 


SS43. 

ii3a. 


Rule  of  conitmction  aal 

pul>llcaUon,      etc., 

certain  caaei. 
Id.;  as  to  certain   apccil 

prorifiionK    relating    to 

New  York  city. 
Id.;  as  to  coanly  court. 
MiTCcllaneoos  eeneral  <!»■ 

finitione  and  rtUea  of 

constraction. 


8 N.I.  886. 


8  S.Y.  888. 


as  used    in  the  New 


§  3333.  The  word  "  action  ' 
Revisioa  of  the  Statutes,  when  applied  to  judicial  proceed- 
ings, aigiiities  tin  ordinary  prosecution,  in  a  court  of  Justice, 
by  a  pnrly  againsl  another  parly,  for  the  enforcement  or 
protection  or  a  right,  the  redress  or  prevention  of  a  wrong, 
or  the  punishment  of  a  public  offence. 

§  8334.  Every  other  prosecution  by  a  party,  for  either 
of  the  purposes  spociHed  in  the  last  Bection,  is  a  special  pro- 
ceeding. 

§  8336.  Actions  art;  of  t-^o  kinds  : 

1.  Civil. 

2.  Criminal. 

I  3836.  A  criminal  action  is  prosecuted  by  the  people 
of  the  Stilt  e,  us  n  party,  against  a  person  charged  with  a 
public  offence,  for  the  punishment  thereof. 

§  3337.  tvi^ty  ot\iet  ivc'Cvovx  -w.  a.<iV-i\V  nction 
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§  3338-  The  party  proseculing  a  rivil  action  is  styled 
the  •■'kuntifl,  the  adverse  party  is  styled  Hie  defeiidiinl. 

§  3339-  There  is  only  one  fomi  of  t-ivil  action.  The 
dlstiactioa  tielwecii  aciiuna  iit  law  aiftl  suit.s  in  «tuily.  and 
'forme  of  those  actions  and  suils,  have  beeu  ubolislietl, 

§  3340.  Each  primsion  of  lliia  act,  retiuiring  the  piihli- 
cation  of  a  summons,  notice,  or  otlier  p»i[)er,  in  one  or 
more  newspapers,  or  autborizinsj  or  ret|iiiring  a  court,  or  a 
judge,  to  designate  one  or  more  ucwsimpers,  in  ^¥^uch  such 
a  publication  must  be  made,  or  requiriiif;  the  posting  of  a 
notice  or  other  pftpt'i",  is  to  be  construe<i  as  not  affev-tiDg 
any  special  provision  of  the  HtatuUw,  remaining  unrepealed 
after  the  former  provision  tjjl£e,s  effect,  prescribing  one  or 
more  piirtieiilrtr  iiewspupers,  in  wliieli  sucli  a  publication 
mast  or  may  be  made,  or  one  or  more  particular  places,  in 
■which  notices  or  otlier  legal  papers  must  or  may  be  posted, 
a  iiarticular  locality,  or  in  a  particular  case.* 
3341.  Each  provision  of  this  act  ia  to  be  construed   B3N.Y.88( 

not  afTecliiig  any  speciol  provision  of  the  statutes,  re- 
maining iinrepcalifl  after  the  former  iirovision  takes  elTect, 
■which  ia  appli<-able  cxxlirively  to  an  action  against  the 
mayor,  aldernieu,  and  comt  lotitdfy  of  the  city  of  New 
York,  including  the  recovery,  entry,  and  eollectiou  of  a 
judgmeait  in  such  an  action. 

§  3342.  Each  provision  of  tlua  act,  conferring  power 
upon,  or  aulJioriidug  a  pro<:eediug  to  be  taken  at,  a  general, 
special,  or  trial  term,  ■which  is  applicable  to  a  county 
court,  is  to  be  constnied  as  applying  to  any  terJn  of  the 
couiit}^  court,  held  pursuant  to  an  appoiuuuent  made  as 
prescribed  by  law. 

§3343.      [Ara'd  1892.]     in  conatniing  this  net,  tlio  fol-  80  N.T.5* 
towing  rules  must  be  observed,  except  -where  a  contrary  in- 
tent is  eipressly  deolartd  in  the  provision  to  be  GonatniEd, 
or  plainly  apparent  from  tho  cuateit  thereof  ; 

1.  Tlie  "superior  city  courts"  are,  collectively,  the  court 
of  common  plea.s  for  the  city  and  county  of  New  York,  tlie 
superior  court  of  tlie  ttty  o^  New  York,  llie  supierior  court 
of  Buffalo,  and  the  city  court  of  Brooklyn. 

The  wortl,  "mandate",  includes  a  writ,  process,  or  , 
other  ■written  direction,  issueij  pursuant  to  law,  out  of  a 
court,  or  made  pursuant  to  law,  by  a  court,  or  a  judge,  or 
a  person  acting  as  a  judicial  ofDcer,  and  commanding  a 
court,  board,  or  other  body,  or  an  officer,  or  other  person, 
naiued  or  otlierwi.se  designated  therein,  to  do,  or  to  refrain 
froin  doing,  an  act  therein  sjM'citied. 

3.  The  word,  "juJge",  includes  a  justice,  Burrogate,  re- 
corder, justice  of  the  peace,  or  other  juilicial  offlcej,  au- 
thorized or  required  to  act,  or  prohibited  from  acting,  in  or 
•witlfrcspett  to  tho  matter  or  tiling,  referred  to  in  the  pro- 
vision wherein  tliiit  word  is  used. 

4.  The  Word,  "clerk",  signifies  Ihe  clerk  of  the  court, 
■wherein  the  action  or  special  proceeding  is  bTO'a^Vv  w 


"SeeL.  18tt4,  c.  1.33,  ulioliBhliigBUtev^V^T- 
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wbercin,  or  by  whivsc  autliority,  the  act  is  to  be  done. 
Is  rt-fcrnul  1o  in  the  provision  in  which   it  is  used.   If  i 
action  or  .'■iHtcial  procwdiiig  is  brouglit,  or  the  act  is  t( 
done,  ill  or  by  the  luitliDi-ity  of  tbf  Huprome  court,  it 
nities  Ihe  clerk  of  the  county  wherein  the  action  or  specS 
proceeding  is  triiihle,  or  the  net  is  to  be  done.  * 

C.  Tho  word,    *  rt-poil  ".  when  ui?etl  in  connection  ^ 
trial,   or  other  inquiry,  or  a  judgment,  means  a  referee'ii 
report ;  mid  the  word,  "  decision  ",  when  ussed  iu  the  i 
conac'Ction,  means  the  deti.sjun  of  the  court  upon  ahea 
or  the  trial  of  an  issue,  before  the  court  without  a  jt 

6,     [R^imUed  bt/  StatiUory  Oomlruciion  Law.     L.  1(^  dl 

[Repealed  hy  Staiutory  Oonetruction  Law.     L.  1892, i 
[Repealtd  by  Staiulory  OonstnuUion  Law.     L.  1892, 


t  How.  Pr. 

iS. 

ISN.T.NW. 


G77.] 

7. 
G77.] 

8. 
r.77.1 
fi. 


lDal7.'(4a 


Month.  L. 

ni.  aa. 


A  "  iwrsonal  injury  ",  includes  libel,  slander,  criE 

conversiition,  seduci.ion,  und  niidicious prosecution  ;  also] 
asmult,  buttery,  false  imprisonment,  or  other  a(;tiouul) 
injury  to  the  person  eilluT  of  thp  plainlifT,  or  of  another. 

10.  An  "  injury  lo  [>roi)erty  "  is  an  actionable  act,  where- 
laN.Y.MD.    t,y  t,],0  esiate  of  another  \a  lessened,  other  thau  a  persoiml 

injury,  or  the  breiicb  <if  a  contract, 

11.  Theword,  "lifFidavit",  includes  a  verified  pleadingiu 
an  action,  or  a  verilied  petition  or  answer  iu  a  8pc>cial  pn 
ceedina;. 

12.  A  warrant  of  attnehment  against  property  is  said  ( 
be  "annulled",  when  the  action,  in  which  it  was  grante' 
abates  or  is  discontinued  ;  or  a  final  iudu^tneni,  remler 
therein  in  favor,  of  the  pliiintiff,  is  fully  paid;  or  a  fin 
iudgnu'nt  ia  leiulered  therein   in  favor  of  the  defendai   _ 
But,  in  the  Ciisc  last  specified,  w  stay  of  procee<lings  sia-" 
pcnda  the  effect  of  tlie   MBnulnvenl,  and   the  reversal  or 
Vacating  of  I  ho  judgtnout  revives  the  warrant. 

18.  The  term,  •'  judgment  creditor",  siguiflcs  the  person 
who  is  entitled  to  coHect,  or  otherwise  enforce,  in  his  own 
right,  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

14.  A  "  jiid}jment  creditor's  action  "  is  an  action  brought 
as  prescribed  m  article  first  of  title  fourth  of  chapter  sii- 
teentb  of  this  act,  or  any  other  action,  brought  by  a  judg- 
ment creditor  to  aid  the  cullectioa  of  a  judgment  for  » 
Bum  of  money,  or  directingthc  payment  of  a  sum  of  money. 

15.  [RepeaM  hy  Slaltilory  Ctmairuciion  Lavo.  X.  1892,  c. 
677.] 

16.  A  '"  distinct  pjireel "  nf  real  property  is  a  part  of  the 
properly,  whicli  ia  or  may  be  set  oH  ijy  boundary  lines,  as 
distinguished  from  an  undivided  share  or  interest  therem. 


•  For  law  repnlating  the  clerk  of  the  county  of  New  York,  eM 
IS  1719-1786,  C'lmiM.!.  Act. 
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17.     [Repealed  by  Statntory  Conalrucfion  Lituo.    L.  1892,  c. 


I 


1677.: 

18.  A  "  domestic  corporation  "  is  a  corporation  created   B*Huft,WH 
by  or  under  the  laws  of  the  Stale  ;  or  located  la  the  State,   %?l\Jjj, 
and  created  by  or  under  the  laws  of  (he  United  States,  or  7^ 
bv  or  pursuant  to  the  Jaws,  in  force  iu  the  colony  of  New 
York,  before   the    19th  day  of  April,  in  Ihe  year  seventeen 
huudred  and  sevetUy-five.      Every  oUier  corporation  is  a 
■'  foreign  corponitiou  ", 

19.  The  terms,  "  (riiil  juror ",  and  "triiil  jury",  are  re- 
spectively efiuivuleni  to  the  terms,  "petit  juror",  and 
•' petit  jury  ",  tm  tised  in  the  t'onstitutkin  and  laws  of  the 
State.  The  word,  '"notify"',  aa  used,  with  rcHpcet  to  pro- 
curiug  the  attendance  of  a  juror,  is  etjuivalent  to  the  worrl, 
"summon",  as  used  iu  the  like  cojiuecliou,  in  the  same 
Constitution  and  lawB. 

20.  The  word,  *"  action",  refers  to  a  civil  action  ;  the 
word,  "judgment",  to  a  judginpnt  in  sueti  an  action  ;  the 
tttrm,  ''  special  proeeedinf,' ",  to  a  civil  speeijd  proceeding  ; 
the  word,  "  order  ",  to  an  order  made  iu  such  au  action  or 
special  proceeding  ;  the  words,  ' '  an  action  of  ejectment "  to 
an  action  to  recover  the  inimedtate  pos-session  of  real  prop- 
erty. 

21.  [Hitpialod  by  tJtcUvtory  Cfonalruelion  Law. 


[Repealed  by  Statutory  Otmsintdion  Law. 
[  Repeaitd  by  StahUory  Omstrui^ion  Lain. 
[Repealed  by  Statutory  Oonstruction  Law. 


1893,  c. 
1892,  c. 
1892,  c. 
1892,  c. 


TITLE  II. 
JPlrovisioiu  reffulatiiiff  the  effect  and  applieatwii  of  thii  act 

S  8848.  Td 


S  8814.  Short  (Itle  of  this  act. 
831S.  Kulo  of  strict  cnnstnictloti 

not  applicttlile  thPTeto. 
8840.  Punlsluuciit  ofcrimcaantl 

miridt'iaeauura     crt^atcd 

thertbT. 
S)M7.  Application  of  certain  por- 

tioDB  ttitireof,  re^^lated 

sod  quaUfltjQ. 


what  deemed  com- 
menoemcat  of  sclioo, 
etc, 

8349.  Id.  ;  when  procucdings  to 
bcnndcrrormernlatntCH. 

8850.  EfffCt  of  thie  act,  npon 
iriiil  jurom  and  Jurlei,  in 
crlmmal  causes. 


*  See  L.  ISIM,  C.  eC3,  aubd.  2. 


482 

I  3361. 
33^3. 


APPLTCATIOW  OF  THIS  ACT.  ?§S 


Id.  ;    upon   grand   jnror« 

and  jurim. 
111.  ; .   upon     proce*'ding8 

taken,  or  rignt6  accrued, 

etc.,  ondurlorucr  Btat- 

ntea. 


f  SS&.1,   III.;  upon ronneril 
mmt  of  t«riii>. 

33M.  Id.  ;    upon    oBm  ' 
olUct*. 

33U.  Wbi-ii  this  act  d<«ai 
hare  trnvn  patv^, ' 

8866.  WhentbiaactukMii 

SSN.T.  a&7.       §  8S44.  Tbis  act  constitutes  a  portiou  of  the  XtruJ 
vision  of  tbo  Statutes.    It  may  be  st^'led,  in  any  uctC 
legisliiture  or  prfxiceding  in  a  court  of  justice,  or  wIk 
it  IS  otherwise  referred  to,  "  The  Code  of  Civil  Proee^ 

§  3346.  The  rule  of  the  common  law,  titat  a« 
derogation  of  the  common  law  ia  strictly  constrae 
not  apply  to  thia  uct. 

§  3846.  Where  it  is  prescribed,  in  a  provision  of  I 

tlmt  a  per.soii  doiug  or  omiKins;  to  do  any  act  is  guHtJ 
particular  criim!,  or,  gencriilly,  of  a  nii.'^letneanor,  ha 
he  puiiislied  therefur  in  the  manner  nml  to  the  e.\len 
BcrrlK'il  b>  tbc  slsitutca  retnaiJiinji?  unrepealed  after  i 
visiou  ill  (juestioii  takes  effect,  for  the  puuishmenl  i 
crime  iiospccitied  ;  orfriTthepuniRhment  of  a  miHlem 
the  puuisbmcnt  of  which  is  not  specially  prescribed 
statute  dcliuing  it. 


ICItjOt. 

819. 

4  Redf ,  82S. 

B1H.T.«85, 

133  Id.  CM. 


HI  Hnn,  SH. 
aa  Abb.  N. 


§3347-  [.4m'.nfiSl, 1882,1883,1893.]  Theapplicai 
effect  of  certain  portions  of  this  act  are  declared  aa 
lated  as  follows  ;  except  that,  where  a  paitionlar  pi 
included  ^vithin  a  chapler  or  a  portion  of  a  chapter 
in  a  subdivision  of  thia  secrion,  cxpres.sly    do.'iiitriai 
courts,  pi^rsons,  or  proceedinjja,  aflfectcd  thereby  ;  tl 
vision  is  deemed  exchidpd  from  the  application  and 
prescribed  in  the  subtlivi.^iinn  : 

1.  In  chapter  second,  the  prisoners  referred  to  are 
prisoners  only,  except  that  fiec:lion  123,  and  article  lliird.ut 
title  second  thereof,  appli'  to  all  prisoners,  civil  orcridilMl. 

8,  In  chapter  llijrrl,  scetioii.s  303,  '.M,  30.5  and  3()6,applT 
to  trial  jurors  upon  the  trial  of  an  indictment  or  other  erini' 
inal  cause;  as  ju'escribed  in  siibilivisinn seventh  of  tbU?^- 
tion,  with-rejipcct  to  the  application  of  titles  third  and  fuunli 
of  chnptej  tenth,  and  as  specilicd  in  the  next  two  sedioai 

8.  In  chapter  fiftb,  sections  446,  449,  450,  4.54,  4,"i5.  and 
458  to  468,  both  iuchisive,  api)ly  to  an  action  commenced 
in  any  court  of  tbo  State  oti  or  after  the  first  day  0! 
Septemlicr,  1877. 

i.  The  remainder  of  chapter  fifth,  and  the  whole  of 
chapter  si.vtk,  apply  only  to  an  action  commenced,  on  vr 
after  the  first  day  of  September,  1877,  in  the  supreme  court, 
a  superior  city  court,  the  marine  court  of  the  city  of  Hj/fj 
Yorit,  or  a  county  court. 

6.  Chapter  seventh,  excluding  section  548,  nod 
first  and  second  of  title  fourth  thereof,  applica  onI.\ 
action,  ill  Olio  of  the  courts  spccilled  in  sulKllvlsion  fmirth 
of  this  secUwi,  \a  v.\i\cU  o.u  aviplicalioa  foi  »n  01 


of  Kwj 

ilylHI 
[1  fiuirthj 
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arrest,  an  injunction  order,  or  a  warrant  of  attachment 
aguin!jt  property,  is  made,  on  or  aftpr  (he  first  day  of  8op- 
tembcf,  1877.  "Articles  first  and  second  of  title  fourth  of 
that  chapter  apply  only  to  pr<><^ec'diugs  taken,  in  oue  of 
those  courts,  on  or  after  that  date. 

6.  Chapter  eight  applir-s  only  to  the  proceedings  taken  on 
or  after  the  first  day  of  September,  1877,  in  an  action  or 
special  proceeding  in  one  of  the  courts  spt-citied  in  sub- 
division fourth  of  this  section;  except  that  sections  Til, 
722.  724  to  7^7,  hoth  inclusive,  and  817  to  819,  hoth  in- 
clusive, apply  to  all  courts  of  record ;  sections  728,  729, 
730,  740.  787,  788,  810,  to  810,  both  incluaivc,  and  826,  to 
proceedings,  taken  on  or  after  that  day,  in  any  court  or 
before  any  offlcer  or  hcxiy  ;  and  Sections  733,  764,  765,  795, 
789,  790  and  Har>,  to  all  cmirts. 

7.  In  chapter  tentli,  titles  first,  second,  and  sixth,  and 
article  second  of  title  fifth,  apply  only  to  proceedings  taken, 
on  or  after  the  first  day  of  September,  1H77,  in  one  of  the 
courts  specified  in  subdivision  fourth  of  this  section.  Titles 
third  and  fnnrtlj,  and  article  first  of  title  fifth,  of  that 
chapter  apjily  only  to  jurtirs  drawn  for,  and  juries  formed 
at,  a  term  of  a  court  commencing  not  less  than  tw'enty  days 
after  the  liret  day  of  May,  1877.  Subject  to  that  qnaliflca- 
tioa,  they  apply  to  jurors  selected  under  the  atatutea, 
renuu'uiiig  unrepealed  after  that  day,  and  the  lists  and 
ballots  prepared  accordingly  ;  uotil  new  jurors  are  selected, 
and  new  lista  aud  ballots  are  prepared,  at  prescribed  in 
those  littes.  The  same  portions  of  chapter  tenth,  excluding 
article  third  of  title  third,  apply  equally  to  a  criminal  and 
a  civil  action  or  special  proceeding,  and  to  a  court  of 
criminal  and  a  court  of  civil  jurisdiction.  But  title  third 
does  not  aflcct  any  special  provision  of  law,  remaining 
unrepeidod  after  the  first  day  of  May,  1877,  whereby  trial 
jurors  are  directed  to  be  procured,  for  a  j>articular  court  of 
record,  from  a  ijarticular  locality  ;  or  whereby  a  county  ia 
divided  into  two  or  more  jury  districts,  aud  the  selecting, 
drawing,  suiunioning,  or  atteudauce  of  jurors  frjm  tho 
particular  locality,  or  the  different  Jury  dislricta,  is  regu- 
lated. Each  of  tliose  provisions  becnmM  applicable  to  and 
aSecta  the  selecting,  drawing,  notifying,  or  attendance  of 
Jurors,  as  prescribed  in  that  title,  in  like  manner  as  it  ap- 
plied to  and  affected  the  Btattites  provioui^ly  in  force,  upon 
the  same  subject.  So  much  of  the  pruviiiions  of  title  fourth, 
as  Tclales  to  the  remis-sioti  or  enforcement  of  a  fine  imposed 
upon  a  trial  juror,  applies  to  a  fine  imposed  upon  a  grand 
juror,  .IS  prescribed  in  the  statutes  remaining  unrepealed, 
after  tlie  first  day  of  May,  1B77. 
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8  Hnn,  9S0. 
Dam.  3. 

is.y.wa. 
lid.  ;8i. 

T  Hun,  53.1. 
B3K.y.  166. 


8.  In  chapter  eloventli,  ortieles  firet  luid  second  dt 
first,  iknd  the  whole  of  title  tliird,  apply  ooly  to  praosJ 
in  one  of  the  eonrts  specilled  in  subdiTision  fourth  o( 
Beotion,  taken  on  or  ufter  the  tirst  c\tij  of  SepteniWi, 
Bat  where  im  action  has  been  commen,oe<l  in  eitbec  of 
oourtH,  b«f(ire  that  date,  a  jndgment  by  defnalt  a' 
tnken  therein,  Ds  prescribed  by  the  stataies  in  force « 
thirty-first  Any  of  Angnst,  1877. 

9.  Chftpter  twelfth  does  not  affect  the  statntes  rem 
unrepealed  after  the  first  day  of  September,  1877,  tu 
the  review  of  proceedings  in  a  orimiiuil  aaxise. 

10.  Chapter  thirteenth  applies  only  to  an  ezecntion 
on  or  after  the  first  day  of  September,    1877,  out  of  ( 
of  record,    other   than  ao   execution   issued  out  of 
court,  and  directed,    porsntint   to  law,    to   a    coott 
morshid  ;  and  to  isaleij  and  other  proceedings,    by  ri 
an  exeoation  directed  to  a    shnriff,    and    delivered  t 
after  that  date.     Sootioug  14l:f  and  1114,  and    seotiot 
to  1427,  both  inclusive,  apply  only  to  a  case  where  g 
ex<?catioa  is  is.-iued  out  of  one  of  the  courts    speoified 
division  fourth  of  this  section  ;   or  where    a  warraa 
tachniGnt  agaiust  property  is  granted  on  or  after   (I 
in  an  nction  brought  in  one  of  those  courts.    Title 
that  chapter  applies  only  to  an    execution,     issued 

j  adgmeut  rcndeK^d  in  one  of  those  oonxta. 

11.     So  mnoh  of  chapters  fourteenth,  fifteenth,  m 
seventeenth,  eighteenth,  nineteenth  and  twentieth 
late  the  proceedings  to  be  taken  in  an  action  ur  apeoj 
ceeding,  and  the  effect  thereof,  applies  only  to   an  at 
n  specifil  proceeding  commenced  on  or  after  the  & 
of  September,  eighteen  hundred  and  eighty.     And 
peals  taken  from  auy  order,  sentuuce,  decree  or  det^ 
tioD  of  a  surrogate's  court,  made  or  entered  in  such  a 
or  after  the  first  day  of   September,  eighteen   hnndl 
eighty,  in  any  matter  or  proceeding  pending  or  ■ 
mined  in  Ruoh  court,  on  the  flr^t  day  of  September, 
hundred  rind  eighty;  and  all  appeals  to  the  court  of 
from  any  order  or  judgment  of  the  supreme  ooxurt, 
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ling  or  mudifying  any  such  order,  Beatence,  decree  or 
ination  of  a  surrogate's  court,  shnll  be  taken  and  per- 
il, heard  and   decided   in   conformity  to  the   biwB  iind 
ice  regulating  appeals  from  orders,  Bentences  nnd  de- 
of  surrogate's  court,   and  the   hearing  and  decision 
f,  iu  force  ia  this  State  ou  tho  thirtieth  day  of  April, 
t«en  hundred  and  seventj-seveu;  and  all  appeale  from 
order,  sentence,  deoree,  or  determination  of  such  court, 
Oght  in  conformity  thereto  sincb  the  first  of  September, 
teen  hundred  and  eighty,  are  hereby  declared  to  be  valid 
effectaal  except  that  sections  one  thousnnd  six  hundred 
I  seventy  to  one  thousjftud  six  huudredand  eighty-flye, 
h  inclusive,  npply  also  to  the  proceedings  tbeieia  speci- 
I,   taken,  lifter  that  date,  in  an  action  theretofore  com- 
aced,   or   upon   a  Judgment  thotetoforo  rendered,   and 
tion  one  thousand  six  hnndrpd  and  seventy-four  applies  to 
ice  of  pendency  of  action  theretofore  or  thereafter  filed; 
tions  one   thousAnd  eight   hundred    and    eighty-one    to 
I    thousand    eight    hundred  and   ninety-two,    both  in- 
Bive,  do   not  apply  to  an  action  upon  any  boud  therein 
icifled,  where  an  order,  flUowiug  any  person  to  i)roseonte 
bond  in  the  name  of  the  people,  has  been  duly  mode  he- 
;e  that  date  and  ia   then  ia   force,  in  which   case  fntnre 
ons  upon  the  ijame  bond  are  regulated  by  the  laws  iu 
e  on  the  day  before  that  date,  Dotwithstanding  the  re- 
1    thereof;  sectjoas    two    thousand    ooe    hTindred    and 
ty-one    to    two    thousand    one    hundred   and    eighty- 
in,    both    inclusive,    two    thousand    one    hundred   and 
etyseven   to  two   thousand  one  hundred   and  ninety- 
e,  both  inclusive,    and  two  thousaud  two    hundred  and 
iTteen  to  two  thousand  two  hundred  and  eighteen,  both 
ilusive,  apply  also  to  a  case  where  a  diachaige  is  thcre- 
jier   granted;    ami  sections    two  thousand  two    hundred 
^  twenty-eight  to  two  thousand  two  hundred  fuad  thirty, 
pth  int'lusivo,  apply  also  to  trustees  theretofore  or  there- 
ll^r   appointed  in    proaecdiu<»s  taken  under    any  statute 

tperseded  by  the  title  containing  those  sections,  sections 
'o  thousand  two  hundred  and  fifty-three  to  two  thousand 
hundred   and   sixty-five,    uotk   inclusive,   apply  also 
ere  a  final  determination  has  been   made  before   the 
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fint  day  of   September,  eighteen  hundred  and  eigkir, 
proceedings   taken  'nnder  any  statute   anpersedeil 
title  contaiaiug   those  aectioDit,   aaii  to  the  process  ii 
thorenpon;  sectiona  two  thousanit  three  hundred  and 
to  two  thonsaud  three  hundred  and  forty  -  four,  both  incli 
apply  also   to   proceedings  taken,    before  that  date, 
any    atatnte,     superseded    by   the    title    coutoioing 
whether  a  committee  has  or  has  not  bten  appoint' 
tion  two  thousand   five  hundred    and  thirt3'-seTen 
also  to   every  payment  or  dex>osit  therein  speeifieJ 
on  or  after  the  first  day  of  September,    eighteen  ! 
and  eighty;  section  two  thousand  seven  htindred  nr 
six,  except  the  words  "upon  the  Learinf^  before  the  s^j.  > 
gate,"  applies    to    actions    theretofore    or  thereafter  coffl-l 
nienced  pursuant  to  article  second  of  title  three  of  ' 
fifteen;    and  sections  two    thousand    seven    hundr 
ninety-eight  to  two  thousand  eight  hundred  and  one,  M 
Inolusive,  apply  also  to  a  case  where  a  decree  for  the  ■) 
or  other  disposition  of  the  real  property  of  a  decedent  ba 
l>eea  duly  made  before  that  date,  in  a  snrrogate's  oooii 

12.  So  muoh  of  chapters  nineteenth  and  twentieth,  as  n-l 
lates  to  the  jarlsdlolion  of  the  several  courts  Ihereisl 
specified,  applies  only  to  an  action  or  special  proceedintl 
commenced  on  or  after  the  first  day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  &nt,   second  and 
apply  only  to  an  uction  in  one  of  the  courts  specified  in  i 
division  fourth  of  this  seotion. 


pre 


§  3348-  Where  a  provision  of  this  act  is  made  applie 
by  the  last  section,  to  an  action  or  a  special  proceeding  i 
nienced  on  or  after  a  day  therein  specified,    if,    before   th«l  , 
date,  a  summons  in  an  action,    or  a  citation   issued  from  • 
surrogate's  court,  has  been  served  upon  one  or  more,  but  no* 
upon  all,  of  the  persons  to  be  served  ;  or   an    order    for   ibo 
service  of  a  summons  prfseribed    in   article    second  oftiti*] 
first  of  chapter  fifth  of  this    act    has  Ijften    made  ;    or 
special  proceeding,  elsewhere  than   in    a    snrrogate's  coo 
the  petition  or  other  paper,  upon  which  the  first  ordw,  ] 
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BBS)  or  other  maudute  may  be  made  or  issned,  has  not  been 

asented,  the  action  or  Kpeoial  proceeding  is  not  deemed  to 

tve  been  commenced  within  the  meaning  of   that    aection, 

%  3349-  Where  any  pro^noion  of  this  ftot  is  made  applio. 
i>le  to  future  proceedings  in  action  or  special  proceeding, 
ko  proceedings  therein,  until  the  provision  in  question  be- 
>iDes  applitsable,  nro  governed  by,  and  must  b«  ooadnctod 
Boording  to  the  laws  in  force  on  tl>e  day  before  the  provision 
klces  effect,  except  as  otherwise  prescribed  in  enbdivision 
Bventh  of  the  lost  section  but  one. 


§  3350-  A  jnry,  for  the  trial  of  an   intliotment  or  other 

iininal  cause,  at  a  term  of  court  of  record,   commencing  on 

after  the  twenty -flrfit  day  of  May,   eighteen  handrpd  and 

Sventy-Beven,    must   bo    procured    from    the    trial   jurors 

fleeted,  drawn,  and  notified,  as  prescribed  in  this  act,    for 

le  term  of  the  court  at  which    it    is  Iriable,    iuclnding  the 

lesmen  or  additional  jurors,  procured  as  prescribed   there- 

;  and  the  same  most  be  tried  by  the  jury  so  formed.     But 

le  statntes  remaining  anrepealed  after    the  first  day    of 

eptember,  eighteen  hundred  and  seventy-seven,    relating 

I  ehallengeK  or  disqualifications  of  petit  jurors  in  a  criminal 

mse,  Orprescribing  the  cases  wliere  talesmen  or   additional 

^etit  jurors  must  be  summoned  in  a  criminal  cause,  remain 

inaSected  by  this  act,  and  are  applicable    to    the    proceed. 

iga  token  as  prescribed  in  this  act,  and  to  the  trial  juron 

jere  specified. 
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flfBt  day  of  September,  eighteen  hnndred  and  eighty,  t 
prooeeilinga  taken  under  any  statute  superaadail  by< 
title  containing  those  sections,  anil  to  the  process  is 
therenpon;  Bections  twothonsand  three  hundred  and  t« 
to  twc>  thousand  three  hundred  and  forty-four,  both  ineloBi^ 
ap])Iy  also  to  proceedings  taken,  before  that  date, 
any  Htatnte,  aiipereeded  by  the  title  containing  t!uo,| 
whether  a  committee  has  or  has  not  bten  appointfd;  s^I 
tion  two  thonsand  five  hundred  and  thirty-seven  Bp(H«| 
also  to  every  payment  or  deposit  therein  specified,  nil*| 
on  or  after  the  first  day  of  September,  eighteen  linndn 
and  eighty;  section  two  thonsand  aeven  hundred  and  I 
six,  except  the  words  "upon  the  hearing  before  the  i 
gate,"  applies  to  actions  theretofore  or  thereafter  coo- 1 
menced  pursuant  to  article  second  of  title  three  of 
fifteen;  and  sections  two  thousand  seven  hundi' 
ninety-eight  to  two  thousand  eight  hundred  and  one,  IwliJ 
Inclasive,  apply  also  to  a  case  -where  a  decree  for  the  iik| 
or  other  disposition  of  the  real  property  of  a  decedent  1 
been  duly  made  before  that  date,  in  a  surrogate's  court. 

12,  So  much  of  chapters  nineteenth  and  twentieth,  as  re  1 
lates    to    the   jurisdiction    of   the    several    courts    ' 
specified,  applies  only  to  an    action    or  special    proc^v. 
commenced  on  or  after  the  flrat  day  of  September,  1880. 

13.  In  chapter  twenty-first,  titles  first,  second  and  thiril 
apply  onJy  to  an  uotion  in  one  of  the  courts  specified  in  sal- 1 
division  fourth  of  this  section. 


§  3348'  Where  a  provision  of  this  act  is  made  appllcabl* 
by  the  last  section,  to  an  action  or  a  special  proceeding  com- 
menced on  or  iifter  a  day  therein  specified,    if,    before   tint  J 
date,  a  anmmons  in  an  action,    or  a  citation   issued   from  I 
surrogate' H  court,  has  been  served  upon  oue  or  more,  but  i 
upon  all,  of  the  persous  to  be  served  ;  or   an    order    for 
service  of  a  fluniraona  pvf  scribed    in  article    senond  of  titi 
first  of  chapter  fifth  of  this    act    baa  been    made ;   or  ia 
siMcial  proceeding,  elsewhere  than  in    a   surrogate's  coni^ 
the  petition  or  other  paper,  upon  which  the  first  order,  pro- 
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3,  or  other  mnndtite  may  be  made  or  isBaed,  has  not  been 
sented,  theaction  or  Hpecial  proceeding  is  not  deomed  to 
%ve  been  commenced  within  the  meaning  of   that   section. 

§  3349*  Where  any  provision  of  this  act  is  made  applies. 
jle  to  future  proceedings  in  nation  or  specicil  proceeding, 
»«  proceedings  therein,  unlil  the  provision  in  cinestiou  be- 
^mes  applicable,  are  governed  by,  and  must  b«  condnctod 
soiding  to  the  laws  in  force  on  the  day  before  the  provision 
E«a  effect,  except  as  otherwise  prescribed  in  subdivision 
kventh  of  the  last  section  but  one. 


§  3350-  A  jury,  for  the  trial  of  an  indictment  or  other 
iminal  cause,  at  a,  term  of  court  of  record,   commencing  on 

after  the  twentt-flrst  day  of  May,  eighteen  hundred  and 
tventy-seven,  must  be  procured  from  the  trial  jurors 
elected,  drawn,  and  notified,  as  prescribed  in  this  net,  for 
le  term  of  the  eourt  at  which  it  is  iriitble,  iucloding  the 
lesmen  or  addilional  jurors,  procured ns  presorib^d  there- 

;  and  the  same  ranst  be  tried  by  the  jury  so  formed.  But 
le  statutes  remaining  nnrepenled  after  the  first  day  of 
eptember,  eighteen  hundred   and  seventy -seven,    relating 

challenges  or  disqiiftlificatioas  of  petitjnrors  in  a  crimi&al 
iuae,  or  prescribing  the  capes  where  talesmen  or  additional 
atit  jurors  must  be  summoned  inacriminai  causti,  remain 
inaffected  by  this  act,  and  are  applicable  to  the  proceed- 
)gB  token  as  prescribed  in  this  act,  and  to  the  trial  jurors 
lere  specified. 


Btatutes,  TTinst  be  impwed  as  pwscrlbed  W 
of  title  third  of  chapter  tenth  of  this  act  | 
onetliousaadiuid  scveuly-three  to  one  tbousai 
eeven  of  tlds  tirt,  both  inclusive,  apply  to  ( 
as  if  he  liad  lieen  (.Irawug  and  notified  to  a| 
juror. 

8.  Where  a,  provision  of  those  statutes  refi 
of  petit  Jurow,  the  hallots  containing  tlieir  i| 
or  lioxca  in  which  those  bullots  are  depositee 
the  BclecLing,  drawing,  Buinraoniug,  or  enl 
pptit  jurors,  the  imposition  of  a  fine  upon' 
CT  the  enforci'tnL-ru,  reduclion,  or  remissioj 
depnifd  to  refer  lo  the  saruo  subject,  as  pt 
Ibis  act,  iu  like  nnmncr  as  it  refers  to  tho 

§  3368.  Nothiug  contniucd  in  any  pn 
act,  other  tiian  in  chapter  fourth,  renders  , 
otherwise  impairs,  any  proceeding  in  an  actJ 
prnceetiing,  had,  or  taken,  pursuant  to  law| 
lawful  act  done,  or  rijfht,  defence,  or  limitl| 
f.ccrued  or  esitahlished,  before  the  provisia 
takes  effect;  unless  the  coutr.nry  is  expressly  | 
provision  in  question.  As  far  as  it  may  be 
the  purpose  of  avoidhigsuch  a  rcj^ult,  or  carr] 
each  a  procetding  or  other  aot,  or  enforcing 
Buch  a  right,  defencG,  or  limitation,  the  statu 
the  day  before  the  provision  takea  effect,  are 
main  in  force,  notwithstanding  the  repeal  th( 

§  S353.  This  act  does  not  affect  the  app 
term,  or  the  designation  of  one  or  n^ore  jui 
term,  mndc  pursuant  to  thestatutes  in  force  on 
da.v  of  August,  eighteen  Jiundred  and  Beven 
new  terms  are  appiiinted,  or  one  or  more^^ 
deatgnated,  as  prescribed  in  this  act.       ^^| 
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-  3354.  Tliisact  does  not  create  r  vacnncy  in  aL^ynfifloe 

euipIoyiiRUt,  dusignatcd  or  referred,  lo  therein,  by  tLa 

ttle  or  description  thereof,   coutaineil  in    the  sttitule^  in 

"jrce  on  Iho  day  before  the  pro  vision  referring  therelo  takes 

Tect,  or  by  another  title  or  deseriptlon  ;  nor  does  it  affect 

ay  provision  of  lliose  siatnles,  relntingto  the  auioiint,  or 

le  time  or  the  mrKlo  of  psiymeut,  of  tlie  cmnpenstition  of 

officer  or  etnpIoy<je,  sodesigimtetl  or  referred  to,  wlio  is 

oflico  or  eiiiijloyed  on  tiiat  day  ;  except  that  wliere  the 

enure  of  liis  office  or  prnployment  is  not  prescriljed  in  ttiw 

3t,  lie  may  be  removed  at  pleasure  by  the  court,  oHlcer,  or 

leers,  uutborized  by  tbia  act  to  appoint  a  person  to  dls- 

largo  tbe  Hume  dulittt.     Until  be  ia  cumuveKi,  or  bis  office 

'  place  liecomes  otherwise  viiciint.  Die  provisifms  of  this 

St  apply  to  him,  aiid  to  the  dirtclinrfie  of  bis  duties.    The 

irt,  oHlcer,  or  oflieers,  aulhorizeil  by  this  act  to  appoint  a 

srsrm  to  im  ottice  or  eniiiloyment,  may  from,  time  lo  time 

■"  a  vacany  therein. 

§3355.  [.\in'dim2.]  For  tbe  purpose  of  determining 
jthe  effect  of  tbe  different  provisions  of  tliin  act  witli  re.'-pect 
fto  each  other,  tlicy  are  detnted  lo  liava  been  enacted  aimul- 
ptaneoti^ily.  For  ifie  purpose  of  delermining  the  effect  of 
this  act  upon  otlier  iwU.  iirtl  tlie  elTect  of  otlier  acts  upon 
this  act,  eliaplers  fourteen  to  twenty-two  of  this  act,  both 
"icluflve,  are  deemed  fo  have  been  enacted  on  the  twelfth 
lay  of  jHiuiury,  in  the  year  eighteen  hundred  and  eighty  ; 
id  all  acts  passed  after  tbe  la-st-mentioneddate  are  toliave 
le  same  effect  as  if  tliey  were  passed  after  those  chapters. 
§  3356.  B object  to  the  qualifl cations  contained  in  the 
loregoing  .sections  of  tins  title,  tins  act  shall  lake  effect  as 
jllows:  titles  third  ami  fourth,  and  article  flratof  title  fifth 
»f  chapter  tendi,  ou  the  lirst  day  of  May,  in  the  year 
ighteeii  liundred  aTid  Heventy-seven ;  the  remainder  of 
'chapters  flrst  to  ttdrteeiilh,  liolli  inchisivR,  on  theflrslday 
of  Beptcmher,  in  tlie  year  eiKhtcen  hundred  and  aeventy- 
seven ;  chapters  fourteen  ih  to  tweuty-fi  rst,  both  inclusive,  on 
the  flrnt  day  of  September,  eighteen  hundred  and  eightj  ; 
aad  this  chupter  iomiediiitely. 

t  CHAPTER  XXm." 

8TJPFLEMENTAL  PROVISIONS. 
TLE   L — PitocEEnrKos  fob  the  corroKMNATroir  OE* 

KKAL  PHOrEllTT. 

TITLE  XL— Pboceedings  i'or  thb  bale  o»  oobfok^tb 
S£AIj  fbofebtt. 

TITLE  I. 
Proeeeditigs  for  the  Condemnation  of  Seat  Property. 


I  sat??.  Candcmn&tion  Law. 
8)K8.  Temia  used,  defined. 


{  S359.  Title  to  real  estate,  bow 
acquired. 


*Addod  b;  L.  18U0,  c  %. 
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S3BQ.  Petition  toCDprcmeconrt, 
what  to  c<inl.auj.  Pro- 
ceetliiiifK  to  be  com- 
menced by  pctlUou  ; 
what  toeontaiD. 

8801.  Nuiloe  of  pn'wiitiiUoii  oS 
potiticn.     Srrvigc, 

8W9.  S<  n-lre,  how  made. 

SUtjU.  Uiity  of  penortl  guardian, 
corumitU'e  of  trumm;. 
Court,  when  to  Bppoiut 
gaanliiin  nJ  lltpm 

8M4.  Ap|J«araiire  nf  pnrtleg. 

8865.  Answer;  nbiilUiconlAin. 

8806.  Veriflctition  of  petition 
und  answer, 

8897.  Trlhl  of  Irbukb  and  deci- 
sion. 

SSm.  Prcjvmiontt  applicablo. 

S&tfO.  Judijnii'nl.eniry  of.  Com- 
iiiiis«ioner«  of  sppriiigal. 

83T0.  Diitjr  of  coiiimi.itiioncra. 
Keport.   Cumpi'iiMitifm. 

aari.  Cuudnnalioa  of  report. 
Uehearing  befori!  coin- 
iniBsinucrs.  Final  or- 
diT.    DvpoBit  of  money 

(imintHl  puynic-nt. 

8879.  Offer  t/>purrhnH«' by plnin- 
UU.     Nolifo  of  accupt- 


ance  of  offer.  Coib^  ' 

ailowaiicec. 
i  3.173.  Coii.p«uPat'ou     swtrW,  | 

etc,  to  bi'docltei«dMi 

jlldgrnc-nt.     ]>I'ivtt  ./  I 

po8S. 

Wri< 
3874.  AliauiJ'> 

ifi^  I) V  {iwiiiiiiii. 
837&.  Appeal  from  liiiil  oidtr: 

stay. 
ifllTB.  Amjfal  from  jiiflemrot  b 

favor  of  ili-feuduit. 
S«77.  Ni-w  uppnii>al. 
337di  AdverH«     and    cnnfKc1tB|  i 

claimant  (o  monify.       I 
387B.  Power  of  court  tn  pr«TB3  | 

didturbauco  of   pua 

8ion. 
SS80.  Entry  npon    and  use  rfl 

VropiTty   aftur  tuBwa] 

interpohetL 
3381.  Notice  of  [><Mii)<>nrY  of  pt»-| 

CetKliT  '  -'     ■'■hprtutf 

Duty  iTik, 

sate.  Power  .  HUM  I 

all  Tifi^'-'nt-iity  oniens^ 

8S8S.  Repwil. 

8384.  When  act  to  tnko  eflNl. 


§  3367.  Thi-i  title  Rhnll  be  known  as  the  condemiuitM 
Jaw. 

§  3358.  Thtitenn  "  person  ",  vnhaa.  used  herein,  indud 
a  corporatiou,  joint  stock  association,  the  state  and  a  poll 
cal  division  thereof,  as  well  as  a  miliiral  person ;  the  to 
"  refil  property  ",  any  right,  intere'ft  or  eaAcment  therein  i 
appurteniinoe  tliereto  ;  atid  the  term  "owner",  all  per 
having  any  es<tr»te,  iiiien-st  or  ea.'^ement  in  the  property  Ifli, 
be  taken,  or  any  Uen,  charge  or  eiicuntbrance  thereon.  The 
person  instituting  the  proceedings  shall  be  termed  ilie  plain- 
liff ;  (ifiil  llie  person  agaiuat  whom  the  proceetling  is  brongb^ 
the  defendant. 

§  3369.  Whenever  any  person  is  aulhorized  to  acijulrL 
title  to  rciil  ivroperty.  for  a  pulilic  use,  hv  condeninaiioii^ 
the  procct.-dini;  for  that  purpose  shall  be  taken  in  the 
ner  prescribud  in  tlu.«  title. 

g  3300.  The  procewlinp  shall  be  instituted  by  the  . 
BenlatioQ  of  a  peLilion  by  the  pifuntiff  to  the  supreme  cgnfl 
BcUintc  forth  the  followLag  facta  : 

1.  Ilis  uumc,  place  of  residence,  and  the  bui^iness  in  -vvbiclll 
engaged  ;  if  acurporation  or  joint  stock  association,  wbell 
foreign  or  domestic,  lis  princl|>nl  jihice  of  bii.siness  •within' 
the  yiato,  the  nnnies  and  pluccst  of  residence  of  its  princi[i«! 
officers,  anil  of  it.M  dirt-i-tors,  trualcea  or  board  of  managers, 
as  the  cfLse  may  be,  and  Ihe  oli.ieet.  or  purpose  of  its  ineot- 
poration  or  association  ;  if  a  political  division  of  the  8t«t«, 
thenaiuea  and  places  of  residence  of  lis  principal  otli(-eT8;i 
and  if  the  state,  the  name  and  place  of   residence  of  tltfl 
officer  fccling  m  \^a  \s^hsM.  Va  >3tt.a  \«v3«a9aiV\3M^. 
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2.  A  8iM»ific  dfSfTiption    of    tlie  proper(y  to    be    con- 
icd  and  its  location,  by  uietos  and   bouuds,  wiOi  rea- 

nablc  certainty. 

3.  The  public  use  for  -which  the  property  is  required,  and 
concise  stiitumeut  of  tlu'  (acts  showing  the  necessity  of  its 
'.quisitiou  for  such  use. 

4.  The  nam«s  and  plaiiTS  of  resilience  of  the  owners  of 
.e  property  ;  if  an  infant,  the  name  and  place  of  resideece 

if  bis  general  gunrdiwi,  if  he  bus  one;  if  not,  the  name 
nd  pliice  of  reHideuceof  the  jMuson  with  whuni  he  resides; 
f  a  luniitic,  idiot,  or  batiitnal  tlrunkanJ,  the  name  and 
place  of  resldenee  of  bis  committee  or  trustee,  if  he  hatione; 
if  not,  the  uuuie  and  place  of  reisidence  of  the  person  with 
■whom  he  rcHidcs.  If  a  non-rctfident,  havini;  an  iigent.  or 
attorney  residing  in  the  state  authorized  to  contract  for  the 
-sale  of  the  property,  the  name  and  place  of  nj-sideiice  of  such 
fegent  or  attorney  ;  if  the  nunie  or  place  of  residence  of 
»iiy  owner  can  not  after  diligent  inquiry  tie  fisoertained,  it 
jjaay  lie  so  titatcJ  with  a  specific  statement  of  the  extent  of 
Oie  inf|inry  which  lias  been  made. 

6.  That  the  pliiintifl  has  been  iinnble  to  agree  with  tlie 
owner  of  the  properly  for  its  purcbuHe  and  the  reason  of 
pMcli  inability. 

6.  The  value  of  the  property  to  be  condemned. 

7.  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  i33N.y.: 
(Food  faith,  to  complete  the  work  or  improvement,  for  which 
tlie   property  is  to  be  condemned  ;  mid  that  all  the  pre- 
Mminarj'  steps  required  by  hwv  have  been  taken  to  entitle 
bim  to  institute  the  proceeding. 

^  8.  A  demund  for  relief,  that  it  may  be  adjudged  that  iho 
piiblic  use  re<pnres  liie  condemnation  of  the  real  property 
described,  and  thai;  the  plaintiff  is  endtled  to  take  and  hnla 
such  property  for  the  public  \v*e  specified,  upon  making 
compensation  therefor,  and  that  commissinneps  of  appraisal 
he  appointed  to  a.scertain  the  compeuBaiiou  to  be  made  to 
the  owners  for  the  properly  so  taken. 

i  §  8361.  There  must  be  annexed  to  the  petition  a  notice 
Pof  the  time  and  place  at  which  it  will  be  presented  to  a 
Bpecial  term  of  the  supremo  court,  held  in  the  judicial  dis- 
trict where  tlie  property,  or  some  portion  of  it,  is  situated, 
and  a  copy  of  the  petition  and  notice  must  be  served  upon 
all  the  owners  of  the  properly  at  least  eight  days  prior  to 
Its  presentation. 

P  §  336S.  Service  of  the  petition  and  notice  mustbe  made 
•In  the  same  mtinner  aa  the  service  of  a  summons  in  an  ac- 
tion in  the  stipreme  court  is  required  to  be  made,  and  all 
the  provisions  of  articles  one  and  two  of  title  one  of  chap- 
ter five  of  this  act,  which  relate  to  the  service  of  a  summons, 
eitlier  personjiUy  or  in  any  other  way,  and  the  mode  of 
proving  service,  shall  apply  to  die  service  of  the  petition 
and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
«diii£  in  thLs  state,  authorized  to  contract  for  the  sal 
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the  real  property  tleficri bed  in  the  petition,  service  np<i: 
agent  or  attorney  will  l>e  sufticient   service  ujjoq  sui ; 
fendapt.      In  case  the  defendant  is   an    infant  of  t! 
of  foiirteea  years  or  upwards,  a  copy  of  the  p<aitioii 
notice  shiill  ali*o  \ye  served  upon  his  general  K^o^rdiau,  ilk. 
has  one  ;  if  not,  upon  the  person  with  whom  he  resides. 

§3363.  If  a  defendant  is  an  infant,   idiot,  lunatic  of 
ha'bituid  drunkard,  it  shall  be  the  duty  of  liis  general  (nwi- 
dian,  {•omriiillee  or  trustee,  if  lie  hiis  one,  to  appenr  f*:  ' ' 
upon  the  pre-sentiuioii  «>f  the  petition  and  attend  to  ! 
teresLs,  and  in  case  he  has  iionc,  or  in  case  his  gx.'noral 
diau,  committee  or  trustee  fails  to  appear  for  him,  the  cot: 
shall,  upon  the  presentation  of  the  petition  and  notice,  wil 
proof  of  service,  without  further  notice,  appoint  a  gu.irdiniJ 
ad  litem  for  Huch  dofendunl,  whose  duty  it  shall  be  to  ap- 
pear for  him  and  nttend  to  his  interests  in   the  proc 
and,  it  deemed  neei  >!s;ii-y  to  protect  lii.s  rights,   the 
may  rctiuire  a  general  guardian,  committee  or  trusin 
guardian  nd  litem,  to  pive  security  in  stich  sum  aii'l 
Huuh  sureties  as  the  eourt  may  approve.     If  a  serviee 
than  personal  has  been  made  upon  any  defendant,  ami  Iw 
doeM  not  appear  upon  the  pri'seutation   of  the  petilioQ,  tlw 
court  shiill  appoint  some  eorapi-'tent  attorney  to  appear  fot 
him  and  attend  to  his  interests  in  the  proceeding. 

§3364.  Tlie  provisiuna  of  law  and   of  the  rules  m 
practice  of  tliu  court,  relalinii;  to  the  apix?aranoe  of  pariii 
iu  person  or  by  attorney  in  actions  in  the  supreme  fou 
shall  n|iply  tn  the  prneeeding  from  and  after  the  service 
the  petition,  nod  all  Bubsequent  orders,  notices  and  pa; 
may  he  served  upon  the  aU.orney  appearing  and  u 
guardian  ad  litem  in  the  same  manner  and  with  the 
ellect  as  the  si-rviee  of  papers  in  an  action  in  the  sup; 
court  may  he  made. 

§  8365.  Upon  presentation  of  the  petition  and  noti 
w'th  proof  of  service  thereof,  an  owner  of  the  property 
appear  and  interi^ose  an  answer,  wliich  must  contain  a 
eral  or  speeitio  deiii.'d  of  each  material  .illfiiration  of  th 
tilioii  controverted  by  him,  or  of  any  knowled.cjc  or  infoi 
nialion  thereof  sulfieient  to  form  a  IJeHef,  or  a  stjitement 
new  matter  constituting  a  defence  to  the  proceeding. 

^  3386.  A  petition  or  an.swer  must  be  verified,  and 
provisions  of  this  act  relating  to  ttie  form  and  contents 
the  verification  of  pleadintrs  in  courts  of  record,  ami 
persons  Ijy  whom  it  lauy  bu  made,  shall  apply  to  the  ve 
cation. 

§  3367.  The  court  shall  try  any  issue  raised  by  the 
tion  and  answer  at  such  time  and  place  as  it  may  dirceV 
it  may  order  the  same  to  be  referred  to  a  referee  to  hearfti 
determine,  and  upon  such  trial  the  court  or  referee  shall  t 
a  decision  iu  writing,  or  deliver  the  same  to  the  attorn  _ 
for  the  preTailing  p^nrty,  within  twenty  d(vys  after  the  flnj 
BubmiBBvott  ol  \\wj  •ptwola  aEn\  viSkfeiesAcsoa  cit  Va(s,^5actie8,  a 
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provifiionn  fif  this  act  relating  to  the  form  ami  contents 
|deciaions  upon  the  trial  of  issues  of  fact  by  the  court  or 
fcrec,  '.nd  tL>  making  rnd  Ming  exceptions  thereto,  and 
making   ixd  settlement  of  a  case  for  the  review  thereof 
>ii  appccl,  r.nd  to  the  proceeniags  which  may  be  uad,  in 
pise  such  decision  is  not  filed  or  rielivt-red  within  tlie  time 
jin  i-equired,  r.nd  to  the  poworr:  of  the  court  and  referee 
>n  iiucJi  'rial,  shall  be  applicable  to  a  trial  and  decision 
le-  -hie  'itle. 
SS€S.  The  provisions  of  title  one  of  chapter  eight  of 
iVrf-'iUill also  apply  to  proceedings  had  under  this  title, 

^ijgtBE.  Juflrnttt-at  ghfill  be  entered  pursuant  to  the  dl- 
tion  of  the  court  or  referee  in  the  decision  tiled.  If  in 
Bavor  of  the  defendant  the  petition  shallbe  di.smls.sed 'with 
Aosts,  to  be  taxed  by  the  clerk  at  the  same  rates  as  are  al- 
owed  of  course  to  a  defendant  prevailing  in  an  action  in 
tlie  supreme  court,  including  the  ullowancea  for  proceed- 
in^B  before  and  after  notice  of  trial.  Jf  Iht'  decision  ia  in 
Favor  of  the  p  J  sin  tiff,  or  if  no  answer  has  been  interposed  aad 
U  appears  from  the  petilion  that  he  la  entitled  tn  the  relief 
detnanded.  jwdnrment  shall  he  entered,  iidjudgiug  that  the 
condemnation  of  the  real  properly  described  ia  necessary 
for  the  public  use  and  tJiat  the  plaintiff  is  entitled  to 
lake  rnc!  hold  the  propiTty  lor  the  public  use  specified, 
upon  riaking  coinpensatinn  therefor,  and  (.he  court  shall 
thcrcupo::  appf>iut  three  disinterested  and  compcteut  free- 
holders, C38identa  of  tiie  county  where  the  real  property,  or 
some  partci  it,  ic  siluated,  or  of  some  adjoining  county, 

JrnmissiGiorr.  to  ascertain  the  compensation  to  be  made  to 
I  owners  for  the  jtropcrly  to  be  taken  for  the  public  uae 
gcified,  and  ilx  the  time  and  place  for  the  fir.st  meeting  of 
the  commissioners.  If  a  trial  liaa  been  had,  at  least  eight 
days  notice  of  such  appointmeat  must  be  given  to  all  de- 
fendants who  have  appeared. 

§  3370.  The  commissioners  slmll  take  and  subscribe  the 
constitutional  oath  of  office.  Any  of  them  may  issue  8u)> 
pti^na.^  ami  administer  oadis  to  witncsse-s ;  a  majority  of 
tbctii  may  .djcum  the  proceeding  before  them,  from  Itmo 
to  ttnio,  it!  t)icir  diseretion.  Whenever  lliey  meet,  except 
[>y  appointment  of  the  court  or  jiurauant  to  adjournment, 
"icy  nhall  cause  at  least  eight  days  notice  of  such  meeting 
I  be  ■jivcE  to  the  defendants  who  have  appeared,  or  their 
ents  or  atlonieya.  They  shall  view  the  iiremises  described 
.  the  petition,  and  hear  the  proofs  and  aflegations  of  the 
irties,  and  reduce  the  testimony  taken  l\v  them,  if  any,  to 
writing,  and  ,fter  the  testimony  in  each  case  is  closed,  they, 
or  a  Majority  ox  them,  all  being  present,  atiall,  wthout  un- 
necessary delay  ascertain  and  determttia  the  conipensalion 
which  ought  justly  to  be  made  by  the  plaintiff  to  the  owners 
of  the  property  appraised  by  thera  ;  and,  in  fixing  the 
nmount  of  such  conipenHatiou,  they  shall  not  make  any  al- 
lowance or  deduction  on  account  "of  any  real  or  euppoaei' 
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Imiafits  which  the  ownere  muy  derive  from  tbe|>aliUa 
fodt  which  tiifs  jiroperty  ia  to  bo  taken,  or  the  coi 
of  »ny  proposed  hnprovertieiit  coiuiccImI  with  such  piMil 
use.  But  in  ctise  the  plointUI  ia  a  railroad  corporatioa  xA 
such  real  property  shall  belong  to  any  oLher  railrai ' 
porulion,  the  coiiirDissioaer&,  on  llxinf>;  the  HmouDlo: 
compensiuion,  tihallfix  the  annae  nt  its  fair  value  fomilp>- 
purpose-!.  They  shall  make  a  report  of  their  proceedinp 
to  the  supreme  court  with  the  minutes  of  the  testhnoc; 
taken  by  thuin,  if  aur  ;  and  they  sbal  1  each  be  entitled  tosii 
dollars  for  ser\nce8,  for  every  day  they  are  actually  engaged 
in  the  performance  of  their  duties,  and  tlieir  neceaiaiytf 
penses,  to  Ije  paid  by  the  plaintiff, 

%  8371.  Ujwn  filing  the  report  of  the  comi 
any  party  may  move  for  its  contirmation  at  a  special 
held  in  the  district  where  the  proiH;rty,  or  some 
ia  aituult-d,  uikjo  notice  to  the  other  parties  who 
peared,  and  upon  sufh  motion  the  court  may  con: 
report,  or  may  set  it  aside  for  irr»?gularity,  or  for  en 
of  law  in  tlie  proceedin;;s  before  the  commisMoneni. 
the  ground  that  the  award  is  excessive  or  iuBuflicii 
the  n;p«irt  is  set  aside,  the  court  may  direct  a  rehei  _, 
fore  the  same  commissioners,  or  may  appoint  new  comi 
eionera  for  that  puri)ose,  audthe  proceetlinga  upon 
rehearing  shall  be  conducted  in  the  manner  prescribed 
the  original  hearing,  and  the  same  procewlin^  shall  be 
for  the  c^nfiriutttion  of  the  second  report,  as  are  hci 
proscribed  for  the  confirmatioti  of  the  first  report.  If 
repfjrt  ia  conlirnied.  the  court  shall  enter  a  final  order  in 
procycdinj5,  ijiructing  that  compi^nsalion  ahall  l)e  made 
the  owners  of  the  property,  pursuant  to  the  determinatji 
of  the  comraiHsioners,  and  that  upon  payment  of  sui 
compensation,  Uie  plaiutifl  shall  be  entitlc<l  to  enter  l 
the  pfjKsi'flsioa  of  the  property  condemned,  and  lake 
hold  it  for  the  public  use  specified  in  the  judgment. 
posit  of  the  money  to  the  credit  of.  or  payable  to  the  oni 
of,  the  oM'nor,  pursuant  to  the  direction  of  the  court,  «hi 
be  deemed  a  payment  within  the  provisions  of  this  title. 

j^i  8372.  In  all  caAcs  where  the  owner  is  a  lesfdent 
not  under  legal  disability  to  convey  title  to  real  propert; 
the  plaintiff,  before  service  of  his  petition  and  notice,  dji' 
make  a  written  offer  to  purchase  the  property  at  aspecifli 
price,  which  must  within  ten  days  thereafter  bo  filed  in  tlw 
office  of  the  ckrk  of  the  county   where  the  pn>ptTir  li 
situated ;  and  which  can  not  be  given  in  evidence  U'U 
the  coiiuQiabionui-!*,  or  considered   by  them.      The  owoi 
may  at  tlte  time  of  the  prest-ntation  of  the  petition,  or 
any  (iiue  previnusly.  serve  notice  in  writing  of  the><^ 
aiiee  of  plitiiitifl's  offer,  and  thereupon  the  plainlifl 
upon  flIiuK  the  petition,  with  pro<if  of  the  makl"- 
OHcr  ami  its  aitceptaiic,  cuter  an  order  that  upon 
of  the  compeuBttWou  Ob^tcftO^  -^v^w.  W  ma^j  tnte 
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Bion  of  the  rejil  property  described  in  the  potition,  and 
^e  and  hold  it  for  the  piibhc  uscthert'iii  specifiw].  If  the 
»r  is  not  accepted,  and  the  t'umpensatioii  awarded  liy  the 
imissioncrs  dots  not.  esceed  thp  amount  of  the  offer, 
ib.  interest  from  the  lime  it  was  made,  no  costs  shall  be 
>wed  to  either  party.  If  the  coniponHulioa  awtirdwi  almll 
ed  the  amount  of  the  offer,  with  interest  from  the  time 
ras  matlc,  or  if  no  offer  was  made,  the  r-ourl  shall,  in  the 
k1  order,  direct  that  the  defendant  recover  of  the  plain- 
'  the  costs  of  the  proceeding,  (o  be  taxed  by  the  clerk,  at 
same  rate  as  is  allovred,  oi  course,  to  the  defendant 
^en  he  is  the  prevailiu*:^  purly  iu  uu  action  in  the  supreme 
irt.  including  the  allowances  for  proceedings  before  and 
;r  notice  of  trial,  and  the  court  mny  also  grant  an  addi- 
lal  allowiuicR  of  costs,  not  exceeding  five  per  centum 
>n  the  amount  awurdi'd.  The  rnnrt  shall  a!so  direct  in 
la  final  order  what  sum  slmll  he  paid  to  the  general  or 
"»eci!il  guardian,  or  cominittcfi  or  irustrieof  an  infant,  idiot, 
inatic  or  liahitutil  drunkard,  or  to  itn  attorney  appointed 
y  the  court  to  attend  to  the  inlcresfa  of  any  defendant 
pon  whom  other  tiirtii  personal  serwe  of  the  petition  and 
otice  may  have  been  tnudc,  and  who  has  not  appeared,  for 
r»=itH,  expeuses  anii  couns<4  fees,  and  by  whom  or  out  of 
'liat  fund  the  same  shall  be  paid.  11  a  trial  has  been  had, 
rid  all  the  issues  determined  in  favor  of  the  plaintiff,  cosla 
f  the  trial  fihall  not  be  allnwed  to  the  defendant,  hut  the 
laJntiff  shall  recover  (if  any  (iefendant  aiisweriiig,  the  cosla 
f  such  UiaA  CEiised  by  the  inteqiosition  of  t!ie  unsuccessful 
efence,  to  be  taxed  by  the  clerk  at  the  same  rale  as  is 
Uowed  to  the  prevailing  party  for  the  trial  of  an  action  in 
■9  supreme  court. 

'g  3373.  II[)on  the  entry  of  the  final  order,  the  same 
iiall  be  attached  to  the  judgment  roll  in  the  proceeding, 
ml  the  amount  ilireetcd  to  be  jiaid,  eiliicr  as  compensalioa 
o  the  owners,  or  for  the  cas(s  or  expenses  of  the  proceed- 
ag,  shall  be  dnckeled  aa  a  jvidgmenl  against  the  jwrson 
vho  Is  directed  to  pay  the  same,  and  it  shall  have  all  the 
orce  and  effect  of  a  money  judgment  in  an  action  in  the 
upreme  court,  and  eollection  therenf  may  be  enTorceil  by 
xecution  aad  by  the  same  proreeilingas  judgments  for  the 
ecovery  of  money  in  Ihs;  supreme  court  may  be  enforced 
iiider  tile  provisions  of  this  act.  When  paiTnent  of  the 
.onipenKalion  awarded,  and  costs  of  the  proceeding,  if  any, 
las  been  made,  as  directed  in  the  final  order,  and  a  certified 
;opy  of  such  order  has  been  served  upon  the  owner,  ho' 
.ball,  upon  demand  of  the  plaintiff,  deliver  possessloa 
hereof  to  him,  and  in  case  pussession  is  not  delivered  whea 
lemanderl,  the  court  shall  require  nolice  to  be  given,  upoa 
iroof  of  such  payment  and  of  service  of  the  copy  order, 
lud  of  the  demand  and  noncompliance  therewith,  for  a 
vrit  of  assistance,  and  the  court  Khali  thereupon  cause  such 
ivrit  to  be  usued,  "wliicli  shall  be  executed  iu  the  same  maa- 
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tier  as  when  issued  in  other  cases  for  ihe  delivery  of  ] 
session  of  real  i)roi)erty. 

S  3374.  Within  thirty  days  after  the  entry  of  tin  id\ 
on^cT  Ihe  plaiuiill  nuiy  abiiD'Jon  tlio  proceeding,  by  flri; 
and  serving  a  written  notice  of  his  determinulion  to  ' 
and  paying  the  fets  and  expenses  of  the  comniissiont  ■ 
the  cost ^  and  expenses  directed  to  be  paid    in  such 
and  thereupon  i>aynient  of  the  amount  awarded  f' 
pensation  shall  not  he  enforced,  hut  in  fiueli  CAse  thi;  t 
tifTHlmll  not  renew  proceedings  to  acquire  tith»fo.suchl 
or  any  part  thereof  without  a  tender  or  deposit  ia  court 
the  amount  of  the  iiward  and  interest  thereon, 

§  3376.  Appeid  may  lie  taken  to  the  general  tenn  of  AlJ 
supreme  court  from  Ihe  fiiifil  order,  within  the  time 
vioed  for  appeals  from  orders  by  title  fo\ir  of  chapter 
of  this  act  ;  and  nil  (lie  provisions  of  aucli  chapter  r 
to  appeals  to  the  general  tenn  from  orders  of  the  s] 
term  Bhall  apply  to  sueh  appeals.  Such  appeal  will 
up  for  review  uU  the  proieerhngs  subsequent  to  die 
ment,  but  thf  jwdsrnient  and  proeeedings  antecedent  t 
may  bo  reviewed  on  .Much  appeiil,  if  the  appelhini  states 
Ids  notice  thut  the  samu  will  t)e  ijrought  up  for  review, 
exceptions  .ihall  have  been  filed  In  the  decision  of  theci 
or  the  referee,  and  u  case  or  a  case  and  exceptiouHa 
Lave  hfcn  made,  settled  and  allowed,  as  required  by 
provisions  of  thi>i  act,  for  the  review  of  the  trial  of  acli 
in  the  Biipreme  court  without  a  jury.  The  proceedings 
the  plaintiff  s^liall  not  be  stayed  upon  such  an  appe-al,  exo 
by  order  of  die  court,  upon  noiicii  to  him,  and  the  a[ 
shall  notallect  his  possession  of  the  projierty  taken,  aa 
appeal  of  a  defendant  shall  not  be  heard  except 
stipulation  not  to  disturb  such  possession. 

§  3376.  If  a  trial  has  been  had  and  judgment  entered 
favor  of  the  defendant,  the  pluiiitiff  may  appeal  the 
to  the  general  term  within  the  lime  provided  for  api 
from  judgments  by  title  four  of  chapter  twelve  of  diis 
and  all  the  jirovi-iiona  of  such  chapter  relatii:.gto  ajijv: 
from  judgments  shall  api»ly  to  such  appeals  ;  and  on 
heiiriiig  of  the  appeal  the  general  terra  may  affirm,  rev 
or  modify  the  jiitlgmcnt,  and  in  case  of  reversal  may  gi 
anew  trial,  or  direct  that  judgment  be  entered  in  favor 
the  plaintiff.  If  tho  judgment  is  afllrmcd,  costs  shall 
al'owc^l  to  tlie  respondent,  but  if  reversed  or  modified, 
costs  of  the  apjHjal  shad  be  allowed  to  either  party . 

§  3377.  On  the  hearing  *if  the  appeal  from  the  final 
de'r  the  court  may  direct  a  new  iipprai-sal  before  the  .same 
new  commis,sioners,  in  its  discretion,  and  the  report  of « 
commissioners  shall  be  final  and  conclusive  upon  all  pai 
interested.     If  the  amount  of  the  compensation  to  l)e 
is  increased  by  the  ln.«!t  report,  the  difference  shall  l«  b 
upon  the  land  appraised,  and'ehall  be  paid  to  the  parties 
titled  to  ihe  Bonvu,  ox  6\isiX  "^  ^^s^wt^  «a  lUe  court 
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rect ;  and  if  tho  atuouut  isdimiaishud,  the  difference  sliall 
i  refunded  to  tlie  plaintiff  by  the  party  to  whom  tho  same 
lay  have  been  paid,  nud  jtidgiuent  therefor  maybe  ren- 
ered  by  the  court,  (in  ilie  tiling'  of  the  last  report,  against 
"  e  parties  liable  to  piiy  the  same. 
§  3378.  If  there  are  adverse  and  conflicting  claimants 
the  nioupy,  or  any  part  of  it,  to  he  jwiid  an  compensation 
'  the  profierty  taken,  tl»e  court  may  direct  tho  money  to 
paid  into  the  court  by  the  plaintiff,  and  may  delermine 
ho  is  cntitk<l  to  the  same,  ami  direct  to  whom  the  samo 
hall  he  pnid,  and  may,  in  its  discretion,  order  a  reference 
ascertiiin  the  facts  on  ■which  such  determinatioD  and  direc- 
ion  are  to  be  made. 

§  3379,  At  any  stage  of  the  proceeiiing  the  court  may  i33N.r.  J7ft 
.Ulhorize  the  |>l!iiutiff,  if  in  pussa'^sion  of  the  pro|«rly  HOUgM 
be  cntKlcmiicd,  to  conliiuie  in  pu.<soHsion,  and  may  stay 
ill  actions  or  (iroi-cEtliiiKs  against  liini  tin  account  thereof^ 
ipoD  ginng  security,  »ir  deposiling  such  tuia  of  money  aa 
be  court  may  direct  to  he  held  assecuritv  for  the  piiyment 
tf  the  compensalion  %vhich  may  be  iinaity  awarded  to  the 
(rwner  therefor  and  the  costs  of  the  proceedinij,  and  in  every 
lUfh  caa<!  the  owner  may  conduct  the  prnceediug  to  a  con- 
dusiou,  if  the  plaintiff  delays  or  neglects  to  prosecute  the 
iame. 

§  3380.  When  an  answer  to  the  p(>tition  has  been  inter- 
posed, and  it  appears  to  the  witi.>?f!H'tion  of  the  court  that 
he  public  intercuts  will  Ite  prejudiced  by  delay,  itinaydirect 
battheplttintilTa  bo  iwrniitteil  to  enter  immedialely  upon 
be  real  projierly  to  be  taken,  and  devote  it  temponirily  to 
be  public  use  specified  lu  ihepetition,  upnndejto.«iiting  witli 
be  court  the  snm  staled  in  the  answer  as  the  value  of  tba 
»ropcrly,  and  -n-hich  suTn  sliall  Iw  applied,  so  far  a-!  it  dibt 
»e  necessary  f<ir  ihiit  purpose,  to  the  payment  of  tho  award 
bat  in,iy  be  made,  and  the  costs   and  expenses  of  the  pro- 
seedin;:,  and  the  resi<luc,  if  any,  retiun«l  lo  the  plaintiff, 
and,  in  casetlie  petition  should  he   disniiascd,  or  no  award 
shotdd  be  ma<le,  or  the  proceedings  should  f)e  abandoned 
by  the  plaintiff,  tho  court  sliidl  direct  that  the  money  so  de- 
posited, so  far  as  it  may  be  necessary,  shall  be  api'lied  to 
the  payment  of  any  dnmages   which    the   deft-ndanl    may 
bave  sustuiued  by  such  entry  upon  and  use  of  his  property, 
and  his  costs  and  <'X|n-nses  of  the  proi'eediiui,  such  dftmages 
to  be  ascertained  by  the  court,  or  a  referee  to  be  appointed 
for  that  purpose,  and  if  tlie  sum  so  depo'^ited  sliall  l>e    in- 
fiufHcifiit  to  pny  such  d:imnge.s(,  and  all  etists  and  e-tpenae* 
awarded  to  llic    defendant,    judgment    shall    lie    entered 
against  the  plaiutiff  for  the  deticicncy,  to  be  enforced  and 
coUeclcv^l  in  the  .wme  manner  as  a  judgment  in  the  eupreme 
court ;  and  the  possession  of  the  property  shall  be  restored 
to  the  defendant. 

§  338 1.  Upon  service  of  the  petition,  or  at  anv  time  after- 
frards  before  the  entry  of  the  final  order,  the  plaintiff  may 
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file  in  ihe  clerk's  office  of  each  county  where  any  put 
the  property  is  situated,  a  notice  of  the  pendency  of 
proweding  stating  the  names  of  the  parties  and  tiie  ohltfl 
of  the  proceetling,  and  conttiiniug'  a  brief  description  oittl 
properly  affected  llierelty,  and  from  the  time  of  iillug.si(»| 
notice  shall  hu  constructive  notice  to  a  purchaser,  or  i» 
cumbraucer  of  the  proix-rty  affected  thereby,  from  « 
again.*^  a  defendant  •with  resjx-ct  to  whom  the  notice  i«  <t 
reeled  to  be  indexed,  as  herein  prescribed,  and  a  pen* 
whose  conveyance  or  incumbrance  is  sultsequeotlj 
executed  or  subsequently  recorded,  is  bound  l)j  til 
proceedinga  taken  in  the  proceeding,  after  the  filiq 
of  the  notice,  to  the  same  extent  as  if  he  wai  a  pHft! 
thereto.  The  county  clerk  must  immediately  record  wni 
notice  when  filed  in  the  book  in  bis  office  kept  for  U» 
purpose  of  recording  notices  of  pendency  of  actions,  loJ 
index  it  to  the  name  of  each  defendant  sjx'cifled  in  the  & 
lection  appended  at  the  foot  of  the  notice,  ana  Bubsciilei 
by  the  plaintiff  or  his  attorney. 

^  3382.  In  all  proceedings  under  this  title,  where  Ibe 
mode  or  manner  of  conducting  all  or  any  of  the  prow.*! 
ingg  therein  is  not  expressly  provided  for  by  law,  the  coot 
before  whom  such  proceedings  may  l>e  p«uuing,  shu"  '  ' 
the    power  to    make    all      necessary      orders    on 

necessary  directions   to  carry  into  effect    ibo  objccL  

intent  of  this  title,  and  of  the  several  acts  cot 
fcrring  antiiority  to  condemn  lands  for  public  OA 
and  the  practice  in  such  cases  shall  conform,  aa  new  " 
may  be,  to  the  ordinary  practice  in  such  court. 

§  3383.  [Amd  I8fl0].  So  much  of  all  acts  and  partsol 
acts  B8  prescribe  a  method  of  procedure  in  pro«?eeding8  fd 
the  condemnation  of  rettl  property  for  a  public  use  ii 
pealed,  except  such  acta  and  parts  of  acts  as  prescril 
metliod  of  procedure  fcx  the  condemnation  of  real  proptr 
for  public  use  as  a  higliwav,  or  as  a  street,  avenue,  or 
lie  place  in  an  incorporated  cily  or  vilUige,  or  as  may 
acribe  metbods  of  procedure  for  such  condemnation 
any  public  use  for,  by,  on  l)ehalf,  on  the  part,  or  in 
name  of  the  corjwration  of  tiio  city  of  New  York,  kno' 
u  the  mayor,  aldermen,  and  commonalty  of  the  city  of  N 
York,  or  by  whatever  name  known,  or  by  or  on  the  app 
cation  of  any  board,  depnrlmenl,  commiswloners  or  o! 
officers  acting  for  or  on  bebidf  or  in  the  name  of  sucii 
poralion  or  city,  or  where  the  title  to  the  read  property 
to  be  acquired  vests  in  such  corporation  or  In  such 
and  all  proceedings  for  the  comiemmition  of  real  pro] 
embraced  in  the  exceptions  enumerated  in  this 
tion,  are  c.Teni[>ted  from  the  operation  of  this  title. 

§  8384.  This  title  Bhall  take  effect  on  the  first 
May,  one  thousand  eight  hundred  and  ninety,  and  s 
aSect  any  proceeding  previously  cumonenceU, 
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TITLE  11. 

Prccetdingtfor  (ht  Sale  of  Corporate  Real  Properly. 


U.  Proceeding    on    ■ppUca- 

tlon  to  icll,  mortgage, 

•tc,  property. 
I3S1.  Petition    to    coart.     Td., 

what  to  contain.    Ver- 

iflcation. 

Jt.  Hearing  of  application. 

B8S3.  Court  may  grant  applica- 


tion.    Appearance   ob 

bearfnit. 
3884.  Notice  to  creriltors  on  ap- 

plicaiinn    of    iimolTCDt 

corporation,  etc. 
SSI>.*i.  Serrici!        of        DOtlcei. 
WtM.    Power  of  court  to  make 

ali  nccessanr  orilerg. 
8897.  When  act  to  lake  effect 


§  8390.  "Wlioncver  nny  corporation  or  joint  stock 
ispciation  is  reciuireii  by  law  to  make  iipplicfltion  to  the 
>urt  for  leHve  to  mortgage,  lease  or  sell  ils  reiil  estate,  the 
roceediiig  therefor  shall  be  had  piirsimnt  to  the  pruvislona 
I  this  title. 

§  3301.  The  proceeding  shall  be  instituted  by  the  pre- 
^ntaiion  to  the  supreme  court  of  the  diatrict  or  the  county 
>urt  of  the  county  wliere  the  real  property,  or  some  part 
I  it,  issituuted,  by  thecorptirationoriu^sociatiou,  applicant, 
\  a  petition  setting  forth  the  following  facts ; 

1 .  The  name  of  the  corporation  or  association,  and  of  Its 
[rectors,  trusties  or  mftiiagcrs,  and  of  ita  principal  offlcers, 
»d  their  places  of  residence. 

2.  The  business  of  the  corporation  or  association,  or  the 
object  or  piirpnse  of  its  incorporation  or  formation,  and  a 
reierence  to  the  statute  under  whicli  it  was  incorporated  or 
rfprmed. 

■  8.  A  description  of  the  real  property  to  be  sold,  mortgaged 
(■r  leased,  byinetcaaud  IiouihIs,  with  reasonable  certainty. 
p  4.  That  the  iiiterrflls  of  the  coqjoration  or  aasociatiou 
prill  be  promoted  by  the  sale,  mortgage  or  lease,  of  the  real 

property  (specified,  "and  a  concise  Btatement  of  the  reasons 

therefor. 

6.  That  such  sale,  mortgage  or  lease  has  been  authorized, 
by  a  vole  of  at  least  two-tldrils  of  ibe  directors,  tnistees  or 
mniiagers  of  the  corporation  or  assnciatioii,  at  a  meeting 
thereof,  liuly  called  and  held,  and  &  copy  of  the  resolution 
granting  such  authority. 

8.  The  market  value  of  the  remaining  real  property  of 
tbe  corpontlioij  or  as.sorinti(m,  and  the  cash  value  c>f  it.s  per- 
aonal  assets,  and  the  totid  umouutor  its  debts  and  liabilities, 
and  bow  secured,  if  at  tdl . 

7.  The  application  proposed  to  lie  made  of  the  moneys 
realized  from  such  sale,  mortgage  or  lease, 

8.  Where  the  consent  c>f  the  ebareholders,  stockholders 
or  mendiers  of  the  corporation  or  association,  is  required  by 
law  to  be  first  obtained,  a  stJilenicnt  that,  suck  consent  has 
been  given,  and  a  copy  of  the  ctinsent  or  a  certified  trao- 
Bcript  of  the  record  of  the  meeting  at  which  it  wtis  given, 
shall  be  annexed  to  the  petition. 

9.  A  demand  for  leave  to  mortgage,  lease  or  sell  the  real 
estate  described. 


int  a,  ^ 


beard  at  the  time  and  place  specified  ffl 
Ihe  court  may  in  Riiy  case  apixiint 
proofs  aud  report  the  same  to  tlie 
thereon. 

§  S30S.  Upon  the  hearing  of  the 
appear,  to  the  sjitiBfaction  of  Ihe  court,  tlii 
the  corporation  or  association  wiil  be  proil 
order  may  he  gnuitcd  authorizing  it  to 
lease  the  real  property  described  in  the 
part  thereof,  for  such  sura,  and  upon  q 
court  may  prescribe,  and  directing  what 
be  made  of  the  proceeds  of  such  sale,  moj 

Any  person,  whose  interests  may  be  ad 
ceeding,  may  appeiir  upon  the  hearing 
why  the  application  should  not  be  granted 

g  3384.  If  the  corporation  or  associatM 
Its  proi.)ertv  and  assets  are  insulticient  to  ! 
debts  and  liahilitiea,  the  ajsplication  shall 
unless  al9  the  crediti>rs  of  the  corporation 
with  a  uotice  of  the  time  and  place  at  whi< 
will  V>e  heard*  j 

§  8395.  Service  of  notices,  provided  i 
may  be  made  either  personally,  or,  in  caa 
leaving  the  same  at  the  place  of  residence^ 
be  served,  with  some  fierson  of  mature  at 
at  leant  eijrlit  days  before  the  hearing  of  tl 
by  mading  iLe  same,  duly  enveloped  an 
postage  priid,  at  least  sixteen  days  before  s 

§  SSB6>  In  all  applications  made  undea 
the  mode  or  maimer  of  conducting  any  I 
ceedirgs  thereon  are  not  expressly  provii 
before  whom  such  application  may  be  pejl 
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writ  of  OBac^uont  of  dnmAges  Babalitnted  for 13U1 

ADin.TEnT— 

8(«  UrvOBCM. 

AT)VAN0KME«TB  ut  DjtCKniKT.. 
AjnVXIL'iK    Pt»»M!KSKIOK — 

Bee  I.ivrriTios  orA<rnoN. 

AsvKBTliltKll 

noLice  of  aalflin  actions  affecting  real  property ,  18T8 

fore<aaBUTe  of  mortgage  by 3387,2409 

dinbnrseiuetiia  allowed  fnr  pnbiication 3317 

forolaims  against  decedent 3718 

f  APTHJAvrr—  ^^ 

defined MB, 

disregard  of  dnffctw  In. . gg 

of  printer  or  pnbHpher;  when  may  be  read  l«  evidence jjW 

ex  pario.when  evidence  In  ju*tlcc«'  conrta ■OM 

Aftikmatioks— 

8cB  Oatbs  akb  ArwnMATioNa. 
Age— 

judge  of  conrt  of  record  to  file  eertlflcate  of o* 

AOKD  ASD  InKIRM  WlTNBf!'  — 

lestimony  of,  (>ee  I)Ri'i«iiTio>f 

"  huw  taken  In  turrogate'e  courte 3638,  iMO 

AarNT—                           .  g^ 

return  by,  of  commission "J* 

"       wti^rc  ajft-nt  Bick  or  dead W9 

when  make  affidavit  for  replevin i7t» 

Seo  alBi>  Vbrlfication. 

A1.BANT   C'tUTNTr—  , 

Jail  liberties  for r-r-  ^J;  ■--  ".^^j 

Ai^AKT ;  JvaTicsa'' CovvTS  or    .'aaii-«»"w,  *  ™^ 
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AUA5T  Law  Sch'«>i.— 

cx>;!upcioiu  in  favor  of  gndiuus  of i 

Alien— 

I.' untitled  to  jury  compoeec  partly  of  ■l;«tt 19 

ALIW'iNV  — 

in  dtvjpc  and««paration fl 

be-!* kill  may  bf  r-Ajuir-.-!  ij  cive  »«cuiity  for C! 

w<ja'-;r»'.!>/!i  "n  fi::=r>.-  to  l":vi.- 0 

parm<-;:t  eiiforceable  by  <.ot.lcmp(  proceedings 13] 

AU.O»  AM  E — 

l.i.w  (  .mpoted a 

•d'ii'.oiub  Ut  |>iaintiff  in  fuiccloHueaiidolbcraetaaiis Si 

•*        t'j  ri:b<;r  riany  in  difflcnit  cMec Bl 

lim::  of  aJlowacctra iH{ 

AlA.->-*i.\rB  IS  SiBBO«iATE'i«  CorRT  — 

to  i-.iwjt'.r.  etc..  onacconntingB 9' 

OH  i-alcof  rvale«tate it' 

AnEXIifENT— 

af.-r  il'tiiiioii  of  dcmnner C|  i 

of  xiurs^ SI 

ain<'U'!-'<]  i>;>-iii<.ing  to  be  Kired  ;  answer  tlwreto ill 

by  : lit;  court  at  any  plai^ 9 

v'li'-t  al:liIl^t  ju<l/m<.-ni,  etc.,  within  what  time. 73 

a:!i<.-ii<)ini-iit  of  rttarii»  by  officers,  etc S 

Ini-i  i,ap«-r*  ;  how  f.-pplird 3 

or  !tT  of  court ;  wheu  ni-ci  ssary  to  amend S 

di-n-.r«r<l  of  defect*  in  affidavits S 

iiti'i>T:akiiis«,  etc. ;  when  BufBcieLt t9 

ill. ;  a-U'iidni^  defects  in 3 

to  J)"  rfett  appeal W 

AhKMiMENT  is  JfSTICES'  ColBTS 9tl3M 

ANcii.L.\nir  Letteiis jtM-SC 

t-  -iimi'Mtary  diatiositions;  what  lawgoTerns JW 

ai.'il.arylef.ers  upon  foreipn  probate ".  '_]/,  JtK 

i<l.;  iijioa  foreign  grant  of  a'Iministntion JSR 

to  wlioiii  aiiciliaryletterBgrauted .......  W 

iieti'  ion  ;  citation .'. .'.',...'.    8698 

!!•  ariii:;  ;  fce'uri'y ""/''    na 

jc  r-o;,-  .'ic';!!:;  uiiileranoilary  letters  must  transmit  assets ."..    KW 

;•!.;  wli'ii  tii-y  may  be  dip  <-pi  to  pay,  etc.,  without  tranaiidgglon. .!..!"     JTK 

i'!.:  t"ii' ral  pow'TS  and  di;ti>  :^ .!..!.    iX 

r'-'-onliii:;  «iMapriivi.d  in  otlnr  states,  etc "    JJM 

jiijorr' r<cordp<I,  etc.;  how  authenticated '.'.'......'.   iJM 

of  (.'uifliaii-liip , . .". .  .8SSMSU 

Ammal  Stimvino  t-'fos  Himjway;  Actio^i  ob  Speciai.  PBocEEDuca  Rela- 

TivB  TO 3088-8115 

action  u::aiMst  pir-^on  f^ulli-r.nu  animals  to  stray 30^ 

])'nalti<>  to  be  recovind ." '    jogs 

(ir::iin  ofllcirs  to  M'i/e  animals  straying ]__    giii 

wlun  |ir;vate  j)er-"n  may  seize  snch  animals [.._    80S 

oftlcer  or  iK-r.'ion  s-.izing  to  present  petition. '_'_'_'_    giii 

jirctcjit  thereupon JOS 

id. ;  how  wrveil !..!...!    fiOS 

liroof  of  t-ervice of  precept  '"". 3dH9 

an-wir  ;  trial   3090 

de<i.'-ioTi  in  favorof  petitioner;  warrant  to  sell  ;  execntion  thereof..... ...    SMI 

appliiiition  of  prcK'oeilaof  sale 308) 

di^^po^ition  of  Biirpin- ....    309S 

1(1. ;  wlien  no  claim  m:i'le  within  a  year ']'.'_.   gcM 

order  uijon  claim  for  HurpluH  ;  appeal  therefrom SW 

jirorecJin^s  u|)on  deci.-ion  in  favorof  person  answering '.' 3096 

(hniaiid  o?  possession  before  trial.   Proceedincs  thereupon 309T 

id.;  when  animal  willfully  cet  at  large  by  third  person JM 

action  by  owner  in  hueh  a  c:ise 3099 

aetion  by  petitioner  and  by  otlicer SlW 

demand  of  pocgesFion  after  final  order  and  t>erore  sale SWI 

order  upon  demand  of  poKsehfiion  ;  appeal  therefrom Sl(8 

id.  ;  stay  of  proceedings .    8108 

appeal  from  final  order '..'......    8IW 
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StRATTNO  trpOW  HlOHVAT  ;  ACTIOH  DB  SPECIAL  FAOCBBntMO  ' 

Tm  TO — continual. 

J  Id. ;  liy  clnLmttUt ;  BlJiy  of  procvodings  and  delivery  of  pn«se»sion SIW 

tproceodiags  ujiuu  aillruiuni'c sKifi 

Usiitatiuii  of  acOun  f or  i^'izing  nninialif SIOT 

certain  actioiw  cannot  he  molDtaineil SJOH 

where  Pi^voral  anlmali)  aro  treapasBing,  diunaiieg  are  entire.    Procevdingii  in 

gucli  I'lwes g  ;09 

,  proceeding  in  other  caees,  whnre  thore  are  dificroat  owners.  J., .  J . ! ! !  i . ! . .  81 10 

.  Boiplufi,  wnere  tiicre  are  difftreut  owners 81H 

I  wben  oneaiiriori,  etc.,  Bupen<e<lfs  any  other ..'. .'...'.  8114 

jrtgbtB  cf  offlcer  wlicri  private  person  falln  toprosecute. ....;.. ...^  J. ......  8118 

Jporgon  having,' a  cpodii]  prrtiH-rty  dwaied  owner aiM 

laRout  may  att  for  ilia  prmcipul ,'-..■  8116 

Apportionment  by  executors  and  adminletratora 3730        . 

jmjiENT  OP  A-rrACiiMBKT—  ^^H 

pwhen  warrant  of  Bttachmunt  is  eald  to  bo  annulled ^'^^^H 

JtUtjrENT  op  COIIPOSATIOK—  -^^^ 

[action  Ijy  people  to  procuri* 1707-1808 

,  See  also  ConpoBAnatis,  Actions  eelatitb  to. 

IL'UIENT  OP  MAnniAdK,  Action  for. 1712-1756 

by  wuuiati  Tiinrried  under  foarteun. l74sE 

by  u-itlurpurty,  ftir  wikat  cauKCH 174S 

I  action  when  p'nrty  was  nndcr  age  of  consent. 1744 

formpr  huflliflnil  or  wifa  living 174fi 

party  an  Idiot l"4fi 

party  alanutic 1717 

by  next  friend  of  idiot  or  iunatlo 1716, 17B5 

Issne,  when  rugarded  legitimate 1748 

force,  fraud,  etc.,  action  on  LTonadof 3750 

cuBtody,  mandamuB,  elc,  oflssBe  of  Buch  marriage 17S1 

pliyBtcai  iucup(i(;iiy,  Hcilon  on  ground  of 1753 

certain  proccfdinErs  rrcnlstod 17B3 

judjjmeut  aauulJluif  inarrlaij:*?,  how  far  conclurive 1754 

next  friend  of  iulact,  liiuaLic,  etc.,  how  allowed  to  sne,  etc, 1755 

judgment  in  to  lie  by  court  only 1239 

I  judgment  not  to  bo  rendered  on  default  except,  etc 1774 

!  Eommoaa,  n.'quigttea. 1774 

when  defendant  tnny  IntorpoBc  In  caeea  of  anhetitatetl  service 448 

demurrable  objectioug,  wlien  may  betaken  by....     488 

demorrer  to 4M 

whit  to  contain .>...i 600 

counlctciaiin  defined.. 501 

id.;  rules  nwpectlngaliowrance of 608 

jndgmort,  when  demand  and  coanterclaim  are  eqoai  or  nnequal 503 

id.;  for  afflmiatlve  relief BOi 

coanicri^laim,  when  dufoixdant  is  sued  in  a  representative  capacity 606 

id. ;  when  pialutifl  \if  an  espcntor  or  tuUiilnistiator 506 

defendant  may  interpose  Btviral  defensya  or  counterclaims  ;  rules  lelatins 

thereto.. (KIT 

partial  defenses SOS 

when  defendant  to  demand  alHrmatire  Judgment BOO 

when  pleadings  admit  part  of  plaintiff's  claim  to  be  jnst,  action  may  be 

severed,  etc Bit 

Judgmont  where  counterclaim  only  is  interpoeed  for  less  than  plaintiff 'a 

claim B13 

dilatory  def ennes  to  be  vcrilled .MS 

See  aJso  I'LEADrNos. 

»when  copy  of  anewer  to  bo  abrved  on  co-defendant K2> 

to  amended  pleadinpf ,  54fl 

injunction  after  service  of 609 
veriUed  answer  on  contested  application  for  injunction  order,  or  to  racate 

or  modify  same • 6.W 

answer  in  partition 1543 

In  action  to  compel  determination  of  claim  to  real  property ..lOSa^tWft 

lu  divorce "^^J, 

in /••ufuiuury  proceedings. ^£» 

^MgwsH  IS  JvarwEs'  C'oi/kts ,, ^^a 
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AnsvKn  of  Titlb —  id 

io  dloi  rict  courU  of  the  ci  tjr  of  New  York  and  Jnalices*  cowts  of  Albur  ■ 

Try ' 

In  Jugticeg'  courta 

AlTBAI.  (irKEHJkl.LT — 

by  I  erfon  prom'cnting  or  defending  «?  a  poor  person. . 

citcDsion  of  lime  to  take,  lu  caso  of  deatn 

when  may  bf  liejjrd  without  a  case 

writs  of  error  abolished 

when  part  I  may  appval 

parties  to  ii[ipi'al :  now  denignaied :  title  of  eanae 

when  permin  entitled  to  bicouwa  part;  may  appeal . . . 
ind 


appeal  when  adverse  partv  ha»dln   

proceedinj(»,  when  parly  die*  pending  appeal . 

appeal,  how  taken 

interlocatory  judgmeDt ;  when  notice  of  appeal  to  apecify! 
reviewed  on  appeal 


proceeding*,  if  attorney  or  party  not  found. 
dt'fecLfi  In  i)ro('cr(3inga  may  ue  '•npplled. 


I 


order  appealed  from  t<>  be  I'titcred 

"  compelling  entry ..„i.".I."ii 

security  may  be  waived '' ' 

"        deposit  In  lieu  of  ondertaking ..I.illii 

"       undertaking  must  bo  filed '.'.'.'.. 

"       new  undertaking  on  insolvency  of  sureties "".1.1'. 

actloQ  upon  unilcrtaking.  when  not  to  be  brought 1111 

"        stay  ;  wlien  appeal  effrct? 1 . .    1 ! 

"        levy  u|ion  i>L'rM>ual  property  ;  when  auperaeded  by  appeal^ 

"       amonnt  of^ security  may  bo  limited  by  court 

"       no  eccurliy  nocutsury  on  appeal  by  people ',,l'l. 

"        on  apiKatliy  ilunii^ctic  municipal  corporation 11...'.! 

papers  io  be  iranMuitted  to  appellate  court '.'.,. 

Tlual  jndgment ;  what  reviewed  on  appeal  from ••-••. 

jadgmeut  or  order  oa  appei.1 1 

of  reversal,  wnenno  appeal  Ilea  from 111111' 

"         mode  of  enforcing  nffirmod  or  modilled  Jndgmontlll '.'.'... 

"         mode  of  enforcing  or  modifled  order. 11111 

"         canceling  docket  of  reversed  or  modifled  Judgment"  1 11!! 

"         canceling  docket  when  reversal  was  by  court  of  aptiMJa 

"         restitution  ;  when  awarded ^ 

Attxai.  to  C'orBT  OT  Appeals — 

in  what  caaes  permitted 

time  within  which  to  be  taken, . , , [ 

security  to  perfect 11111111 

"        to  stay  execution  ou  Judgment  for  money,  etc...,  ....'lJ.'.'^^."j^^^    KiS 

"  "  for  (Iclivpry  of  propel  ty 1     "1."        ..   tM 

"  "  on  judgment  for  n  chattel 111111111111.    S* 

"  "  on  judgment  directing  coiiveyanco.  Ill    11111111    HH 

"  "  on  Jadgment  for  real  properly 1   .111111.    M 

"  "  last  eectloDB  construed  and  qaallfled",'.'.l',".V.lltt8,l''' 
"  imrtcrlfikingB maybe  In  one  InHtrument ;  form  and  Bervlcie....'...  I* 
"        exception  to  inretiej';  juftlflcatinn 1   11...    Uk 

final  Jndgment;  appeal  from  after  afflmmnce  of  interlocatory  lodnntiBl, 
or  denial  of  new  trial ,. )M 

qucetioLfl  brought  up  for  review  on  appeal 

"         of  fact  to  ne  reviewed , 

case  and  exceptions ;  whonnecosfary 

An-BAL  TO  SrrKBuni  Cottbt  mow  Interiob  Coubt — 

county  courts  ;  appt'als  from 

other  coil  rta  from  which  no  other  appeal  is  provided ,, 

Bocurity  iijiiin .-. ^., 

time  within  which  appt^al  to  he  taken , 

order,  appeal  from 

"  time  within  which  appeal  from  order  to  tie  t^iml 

place  and  mnniier  of  hearl  ng  appeal 

Jndgment  rendered  on  the  appeal ;  whore  to  he  entered 1.. 

trnAhTO  GKNBnAI,  TKHK  OPSVPnKMK  on  SurKBlOBCtTTCOCHT —   " 

from  Judgment ;  lu  wbax,  cases  avAVoTXieCi. ,,, 
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TO  GRnBAi.  Tbkh  or   Sdpbdcb  OB   Sdfebiob  Crrr  Covtrr- 
eofUiniud.  sxcth 

from  jadgmeat  after  afflrmnnce  of  Interlocutory  jadgment  or  denial  of  new 

trial 1350 

from  order ..  1547 

»froin  order  made  out  of  coarl 1848 

from  interlocuiory  judjinient , J8W 

time  within  wliirh  appeal  to  bo  taken ISSl 

•ecnrity . ,. , 1851 

"       stay  of  procecUugH ;  order  for .....,., ,. l$nl 

'*                     '■                    wiiliont  order , l&W 

Iwipersnpon  which  npucal  tobehtiinl ISfil 

"        cafe  find  t'!tception8 i.,.., ISSS 

I     judgment  upon  appcul;  of  whut  it  ouxUta ISM 

place  iu  Bupremecuuitwhipre  hearing  t)  be  bad...., , liSS 

rprcial  pTm-ertiiiig» ;  apptalt  in  ■- Iflj^t-]*!! 

order  madfl  iu  same  court , ,...< IS.'ifl 

"          by  another  court  or  judge ISST 

*'           precediug  order  may  be  reviewed 1358 

*'           umltation  of  time  to  appeal ISM) 

Btay;  hearing  of  appeal,  decUion  thereupon ISliO 

effector  title... 1301 

PEAI.  rnoa  dunnonATii*' Courts— 

whatbroQifht  np  for  review  on 2MB 

when  puny  may  apiicul 25<18 

■whenper»on  iiotii  party  may  appeal .,..,...  2569 

appeal  ;  lo  whut  court  it  may  bo  talcen 8.i70 

tntemiedinle  order ;  ho w  reviewed £571 

time  to  ftp  pea  I E573 

who  miLst  oemade  parties! S573 

appeal ;  how  laken , S9T4 

certain  provisions  Klallve  to  appeals  generally  ma  J«  applicable S.^7fi 

appeal  may  be  on  the  law  or  the  facta  ;  ca^e  to  bo  nuide,  etc SStS 

eecnrity  to  nerf  ixt  npm'al ,..  8577 

Id.;  whoro  decree  la  f-r  money  or  delivery  of  property,  etc 8578 

eecnrity  to  iJtayproce»liQL'a  in  caiie  of  commitment 85711 

amoant  of  anuertukin^ ;  now  fixed SSHO 

TCi^aiBitea  of  nndortaifiiig: SSfll 

.  decree  for  prohute,  etc.;  hnw  far  pnr';>rnded  by  appeal 8563 

decree revoki ug  probate,  etc.,  notstayud .,,.,...  2.'58S 

perfected  agjpi'al  bIhvs  procciilini;!*  In  oIIiot  casea ,....,...,....  2584 

■  appeal,  where  hoard ;  procoidings  thert^upon .........  2586 

power  of  appellnlecdurt ;  furllaTie><{imi)ny 8SM 

jndenicnC  or  order  apna  app.-iil ,...  8587 

award  of  jory  Lrial  upon  revernAl  ia  prubate  ca«e8 So88 

costs  of  appeal 35nn,  8.89 

FEAI-.'I  niOM  ClTVCotWTOF  New  YoflK 81«i-8IU5 

time  to  Bervo  notice  of  hearlogon „.,,.,...  3191 

appeal  to  {»eaerai  term  from  a  judf^ment „.,,>.,..„...  8188 

id.;  from  an  order „,.,,..,...  818B 

time  to  appeal  from  order ;  proceidings  therenpon .,,.,,  8lW 

appeal  f rora  j^eiicntl  t^^rm  to  common  pleaa;  in  wbatcasei. 8191 

Id.;  proeeediiij;sre_i;uIttted ,,..,.. 8192 

id. ;  within  what  lime;  where  heard  ,  81t8 

Id.;  detenniivation  upon  appeal,  how  enforced;  id.;  where  new  tnal  was 

properly  urauteii 8I0i 

Id.;  appeal  thererromlocuurt  of  appeal* 3195 

Apte Ai,8  rnoM  District  Courts  or  Niiw  Vobk  Citt tSIB 

Awsai.h  rttoM  Jctticbs'  Conexa. . .   3044-8073 

appEfllBjrcnerally 30t'l-8Ot!l 

appeal  where  new  trial  is  not  hud  la  appellate  court 3068-8067 

appi'Jil  for  anew  trial  In  appellate  court 30S8.3O78 

See  in  detail  under  JtiaTicEr*  of  thb  Pface,  CornTs  or. 

RAxa  raou  Jveiwes'  Coitstb  orAi.BAirE' ahs  Tbot S818 

ite«— 

by  party  or  attorney ■•••^ 66 

effect  of  voluntary ;.. 4M 

^^^a»  to  service  of  papers • "" 

in  Surrogate's  court 2628 

—justices' court , 288fl-a«)3,  aoes-iinM 

PHAIS.:B  IN  SlTilIItKlATES'  C'OI'IlTg  — 

clerk  in  suiro^atc's  coort,  when  not  to  act  as  appraiser SStt 

feea "B#«» 

to  make  in  veil  (ory '^■"^^■v 

AjtprraATtosB , •'''*'''^"''^S 

n-JieosobmfssJon  to  arbitration  cannot   V)eiaa<lc * - 
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AsBiTnATioifi"— e/>ny(nw<yf. 

wluit  controverslrh  may  be  OTbmittod,  and  how 

appoiutmi'tit  of  iidilitioiml  arhitrator  orampire 

time  for  hearing  ;  uiljonmnient,  etc ,•.,.. 

BrbitrntorM  to  h<-  nworn '....- 

attendauce  of  witnesses,  etc  , 

all  the  arbilmtors  to  meet ;  whentnAjority  nuif  award.   Fees 

BwHTd  ;  to  1)e  authenticated,  etc 

mutiou  to  conllrra  awanl 

Id.;  to  vacate  award — ,,   .,, ,,, 

Id.;  toinodifjr  or  correct  award ■; .,., 

motions;  when  to  be  made 

co»t«  on  vacating  award 

judgnif  nt  on  uwuni ;  when  and  how  entered.    Costs 

judgment-roll , .,,., 

effect  of  judgment ;  how  enforced , 


effect  of  party's  deatti,  luiuicy,et«. ;  proecedlDgs  thereupon. 
revocation  of  embinlsMtm 


llttbiiltv  of  party  whortvokea 

limitation  of  recovRry  agairat  him  

apiiUcatlon  of  this  title 

Abbent  Oeseiialiv— 

how  pcraon  to  bo  aireated,  conyoyed  to  Jatl  and  committed IK 

Mtei  where  Ifis  ordtr  may  In  Qranttd,  and  pertnnn  liable  to  nmjit  .  .'A. 
no  person  to  be  arrested  iu  civil  proceedings,  without  an  oxpreM  statntoiy 

provision 

when  the  right  to  arrest  depends  upon  the  nature  of  the  acticm ', 

"  "  partly  upon  extrinsic  facte 

order,  when  and  where  granted 

foreign  ]Qd"ment  not  to  affect  rieht  to  arreet. 

woman  nut  to  be  arrented,  except,  etc ] . . 

Idiot,  lanatlc.  or  infant  nnder  fourteen,  not  to  be  arreMed  ;  discharge.! 

person  miud  in  a  rt'iirtM'ntatlve  capacity,  not  to  be  arr<'[itcd ! 

Injani'tion  orattailiiufnt ;  whennottdl>e  granted  with  arre«t..!.!!.^]! 

coantcrclalm  ;  right  to  arrest  in 

delinquent  juror ;  arrest  of 

j^ranMnff,  ei'fcutlns,  tae-tUlng  and  modifying  the  orilrr  of  arrat 

order  required  for  arrest ;  by  what  Judge  to  "be  granted ! .  1 . . . 

proof  n'-ci-ssary  to  procure  order ]][ 

when  order  may  bo  gran  ted  ;  effect  of  complaint  subsequently  made 

security,  npon  order  of  arrest  made  by  a  jndjc 

Id.;  npou  urdcrof  arrest  eruntcd  by  the  court 

Id. ;  wlien  dbijcrirttd  with  In  action  ny  or  on  behalf  of  peoplo, ... 

Id.;  a«  to  municipal corporiitiou ..    '. [ 

contents  of  the  order;  to  whom  directed  ;  when  to  bp  executtwi".'.   ........ 

coplea  of  papers  to  bo  delivered  to  defendant ;  originals  to  be  filed ....!. . 

arrest :  how  made _"_ 

general  provision  as  to  privlle)^  froio   arrest ;  discharge   of  privileged 

person , , . 

privilege  of  oQlcvrs  of  court 

fiefendsnt  arreiiied  to  have  twenty  days  to  answer !...!!!! 

when  applicatiiin  to  be  ni:nJe  to  vu<  ate  order  of  arrest.,  etc 

how  oMU  to  whtrai  apiilic'.Mlion  muet  be  made !  Opposing  It  by  di  w  proofs, . 

unreasonable  dolay  to  proceed  iiy  plaJntfff .    Effect  thereof. 

dinehariflnr/ (l^/eiidantupoHbiJilor  (Iffiwi*  '  JufflJIeaHvn  ^  lAi  boil  and 

(UKfmHlinji  of  fteptjtiie — 

defendant  to  lie  ^ischaTxcd  on  bail  or  di^iwsit 

exemption  from  or  dlaclargo  of  iiLWlient  debt'  r 

city  court  of  Ni'W  TorJc ;  when  Timy  discharge 

when  definidant  inav  elect  to  give  tmil,  etc,  or  bond  for  Jibertjtw 

undertiikinfi  of  flio  t>ftil ;  whfit  to  contain 

cjtaminaiinn  of  pLrsonf* offered  as  ball 

tHing,  L'lc,  of  papers;  platnriff's  acceptance  or  rejection  of  bail...... 

notice  of  justification  ;  new  undenakiiii;  If  other  ball  ja  given 

gnaliflcatfonuof  hail  ". 

JuBtlflcatlon  of  bail 

allowanre  ot  bail , ,,,,. 

deposit  of  money  wlUi  8be.i\S ,...,, , ...... 
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iMBMBT  Oknxballt— tfon/im/fif.  SBonom 

payment  of  deposit  into  court  by  staeriff >••••! • 583 

saDfltitatlns  bail  for  depoBit S84 

how  deposit  disposed  of Mo 

wtien  depjeit  to  be  paid  to  a  third  pereon 586 

sheriff  when  1  iable  as  bail ;  his  discharge  from  liability 687 

groce:dings  on  judgment agalast  sheriff ^88 
ail  Uable  to  ehoritf: fiSi) 

filing  papers  If  ball  not  eiren , BfM 

■  dMTsiing  and  ditehargmff  bail 691-601 

whend^endantmaybeBnirendered  691 

.  how  surrender  to  be  made;  exoneration  of  bail  thereapon 608 

bail  may  arrent  defendant  598 

TolontaiT  surrender :  e  v'oneration  of  bail  thereupon 694 

'  rij^ts,  etc.,  of  sheriff  who  ia  liable  08  bail 695 

bul ;  now  proceeded  against  i.  ...- 696 

certain  ezecntiona  necessary  before  action  against b97 

duty  of  sheriff  on snch  executions 698 

defenses  in  action  against  bail 699 

relief  of,  where  principal  is  imprisoned  on  criminal  charge 600 

bail  exonerated  by  death,  etc 601 

LBBBBT  IN  District  Coctrts  09  Nbw  Yobk  City 8S10,8.ill,  8.17-3219, 8331 

UBBKST  IN  Justices'  Courts 3891-2904 

in  what  cases  may  be  granted 2894 

In  what  actions 2895 

npon  what  papera 2898 

order ;  contents 2897 

duty  of  constable  in 2898 

return 2899 

when  plaintiff  notified  must  appear 2899 

defendant  to  be  kept  In  custody 2900 

discharge  ;  motion  for 2931 

effect  of 2908 

when  plaintiff  must  prove  eztrinsiic  facts 2903 

privilege  from  armet 2904 

(lBukst  in  Justices'  Courts  of  Albant  and  Trot 8210,  8211 

Vbbbst  in  Marink  Causes  in  City  Covbt  ov  New  York 3177-3187 

iLaBEaSHENTS— 

to  be  paid  out  of  proceeds  of  sale  in  dower,  foreclosure  and  partition 1678 

Ibsbbbmbnt  of  Damaoes  ;  Writ  op 2103-8119 

writ  defined 2108 

application  therefor 8104 

when  made  by  attorney-general  or  district-attorney 8105 

writ;  towhom  directed 2106 

contents  of  writ 2107 

notice  of  execution 8103 

iury  ;  how  procured 2109 

nror  to  be  sworn ; 21 10 

jury  to  make  inqulBition 2111 

notice  of  application  to  court  thereupon 2113 

court  may  set  aside  inquisition 2118 

order  on  confirming  inquisition 2114 

state  treasurer  to  pay  damages,  etc. ,  to  governor ". 21 15 

governor  to  pay  damages  into  court, 2116 

investment  of  mone^  so  paid 2117 

how  obtained  by  claimant 2118 

taking  lands  by  United  States  2119 

See  also  Statb  Writs  gknerailt. 

fcBSBTS — 

defined  with  reference  to  chapter  on  surrogate's  courts 2514 

when  decree  directing  payment  by  executor,  administrator,  er«.  .evidence  of 

assets 2352 

what  to  be  deemed  and  to  go  to  execntonand  administrator  for  distri- 
bution      2712 

exemption  for  widow  and  children 2713 

proceedings  for  neglect  to  set  apart  exempt  property 2724 

Assignment — 

actian  upon  an  assignment  of  bond  for  jail  liberties 160-171 

MaiGNMENT  OF  CaUSB    OF  ACTION 1909-1913 

when  transferee  of  claim  or  demand  may  sue  '^^^tv 

what  claims  not  assignable ^w 

nfary  ;  when  cause  of  action  for  transteraWe YS 

Jadgiaent;  assignment  ot Y 

"  action  upon,-  when  maintainable 


in  action  anlnstpnblieoneer,  ete,,f<irp«ealiMo*.,..,  ..;.^ 

whennnil  by  whom  granted J 

sfflilavitoto  be  fllfd  j 

BeciiritT  on  obtainltig  warrant j 

when  diBpensed  witSin  action  by  or  on  behalf  of  the  peopH 

Id.;  aatoniiiDlcipal  ciirporat  on j 

conti-Tita  of  warrant;  to  whom  directed i{ 

Tftlidity  of  iindertttkiiig. i 

attachment  In  city  conrt  of  New  York J 

"     district  courts  of  Now  York J 

"     jnsticea'  courts .j 

"     Ja*t'<*a'  courts  of  Albany  and  Troy • 

rxenUing  the  warrant  fxniilng  the  aetton 

BheriO  mostatUcbdcfviidBniepropcrtT 

rt*al  property;  what  intercut  in  BrtschabJe -..,.. .,...,,»j 

unpaid  iiiibitcriptiim  to  foruign corporation | 

id.;  inlcrest  in  «:i>rporatlon J 

negotiable  eecnritiefl .^^^.J 

attaehmont:  bow  tiuide J^HH 

certificate  of  dt-fcndant  s  Inipixst  to  befanilahed. . . .   |^^H 

parson  n-ft.eing  certificate  uiay  bo  cxominod.  .  , i^^H 

rights  of  owner  ot  maater  of  vessel  on  which  gOi.ds  have  be! 

inventory  to  be  iiiade  by  eherill | 

"         may  becomnellt'd  to  return i 

ac [ions  may  be  omlntatned  by  ebcriH | 

perlsbublf!  gooda  to  beeold J 

"  in  city  court  of  New  York , 

claim  of  property  ;  trial  i 

TeaaelB,  Uomeetic  and  foreign;  attitchmeut,  valuation,  etc. . .  1 

"     rtJeaae  from  atiaohnicnt \ 

iheriit  to  isecp  property j 

id. ;  may  bo  dlroctoa  to  |«y  money  into  court 

ij.;  when  may  be  directed  to  release  or  deliver  property ] 

Id. ;  plaintiff  may  Virini;  anion  in  his  own  numo  and  that  of  i 

id.;  now  leave  to  brin^euch  action  prociml i 

Id. ;  plaiatiS  may  be  joiind  with  c  in-riif  aftur  action  commeil 
id. ;  judge  to  direct  aa  to  luanfiL'Oineiit  of  fuch  Action,  etc . .  i 
vaeaiinft  or  modi/yi ittj  the  inirruitt  '  tii'cli'rTotng  tha  attiA 
modon  to  vacate  or  iimiiily  wnrrant,  or  Increase  eorqrlty,. . .  j 

when  warrant  eald  tolH<  •'nuiiuliod" J 

how  motion  mu»t  be  made  ;  oppus-infj  it  by  newp-onf^ j 

when  prior  motion  not  to  preiuiflco  aiibflequont  motion . . . 

defendant  may  apply  for  oiAcbargfl  ofattacbmeot 

nnderfuklng  tob^glvan \ 
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B^AemcDiT— eonttnti«d.  «onoiM 

-     dghtaofjnnlor  plaintiff  in  action  by  senior  plaintiff  and  eberiff  jointlT. .. .  T03 

joniorplaintiffmay  be  allowed  to  commence  action  jointly  with  sheriff 704 

lights  of  third  and  other  subsequent  attaching  creditors 70S 

jpneeedingt  ctfter  iudgtneiU;  rights  of  partial  and  duties   of  sheiifT 
,  (tfttr  warrant  is  vacated  or  annulled,  or  attaehment  is  diseliarged?!06-7t9 

*    execution  to  issue  to  sheriff  who  has  leTled 706 

.     <nily  attached  property  boand  when  BummonB  not  personally  served 707 

-''.   Judgment  In  the  principal  action  ;  how  satisfied 708 

wlimi  attachment  discharged,  etc.,  property  to  tie  restored  to  defendant 709 

additional  proylsion  for  his  relief 710 

J     cancelling  notice  attaching  real  property 711 

when  BhwiS  to  return  warrant  and  nJs  proceedings 712 

ARAOHXcmp  ni  Citt  Coubt  of  Nbw  Yobk 8189 

CnACBHXKT  IN  DiSTBICT  ComtTS  OF  NgW   YoRX    AMD    JUSTIOBS'    COITBTS 

OF  Albant  AND  Trot 8210,8311 

ftjPTAOBniiT  IK  JUSTICIS'  COUBTB 3905-2918 

,      In  what  action  granted SOOB 

what  to  l>e  shown  to  procure  warrant 3906 

warrants  ;  form  and  contents 2907 

"          howexecnted 2909 

undertaking 2908 

aerrice  of  summons  and  warrant 3910 

nndertaUng  by  defendant ;  redelivery  to  him 2911 

third  person ;  claim  by 3912 

^'            bond,  and  delivery  to ? 2912 

"                "     action  upon  bond  of v:918 

"               "     when  defendant  may  prosecute  bond  of 8914 

retom  of  warrant 2915 

motion  to  modify  or  vacate  warrant : 2916 

"              "          effect  of  vacating  warrant 8917 

substituted  service  of  summons ;  proceedinga  in  cases  of 2918 

LTTOBNZTS  ANU  CotTNSSLLORS  AT  LAW— 

jndges;  when  not  to  practice  as 49 

constable;     "                "          2989 

sorrogate:      "                 "           2495 

"       fatherorson i 2529 

"       clo* 2511 

party  m^  appear  in  person  or  by  attorney 65 

examination  and  admission  of  attorneys 66 

roles,  how  changed 67 

exemptions  to  (graduates  of  certain  law  schools 58 

attorney's  oath  of  office,  and  certificate  of  admiseion  69 

attorneys  residing  in  adjoining  stales 60 

clerks,  etc.,  not  to  practice 61 

Id. ;  as  to  sheriff,  etc 02 

none  but  attorneys  to  practice  in  NewYofk  and  Kinase  unties 63 

penalty  for  violation,  or  suffering  violation  of  last  section 61 

death  or  disability  of  attorney ;  proceedings  thereupon G5 

attorney  or  counsel's  compensation 66 

removal  or  suspension  for  malpractice,  etc 67 

must  be  on  nonce 68 

temoval  or  suspension,  how  to  operate 69 

pnnialiment  for  deceit,  etc 70 

id. ;  for  willful  delay  of  action 71 

attorney  not  to  lend,  his  name 72 

Id.;  not  to  buy  claim 78 

id. ;  not  to  buy  suits  generally 74 

penalty .    76 

limitation  of  preceding  sections 76 

same  rule  when  party  prosecntes  in  person 77 

partner  of  district  attorney,  etc.,  not  to  defend  proaecnticnH 78 

attorney  not  to  defend  when  he  has  been  pnblfc  prosecutor 79 

Ssnalty  80 

mitation  of  provisions 81 

not  to  disclose  professional  communications 886 

proof  of  plaintiff's  attorney's  authority  to  bring  ejectment 1512-1518 

liability  of  attorney  for  costs 8278 

not  entitled  to  fees  aa  a  witness >-  8SK& 
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Bttorney  whn  hss  acted  M,  nnt  to  t«ke  part,  etc.,  !n  certain 
Bction  by,  a^aiiMt  directon,  etc.,  of  corporation  far  miaconduct, 

"         tei  dissulvc  cor2>or&tlon 

"        to  oniial  a  cnrporation  on  dtniction  of  Icj^slBture. 

whvn  miul  brioK  uctionu  againet  corponiliuii . ...     

tvtieu  to  be  clteuon  appliutlou  for  letttr.-i  ■•f  ailiuiDUlratlnii 

AtTTHKNTICATIOH — 

cerlUlcat<^  of 

SeoolBO  UoccnsiTABT  BriSBMOC. 
AUIHOBITT— 

of  plttiatilTe  attorney  to  bring  ejectment 

Atojd*iics»— 

to  be  wqxmtely  Stat',  u  a  ju  numbered  in  reply ,.,, . 
AWABO— 

See  A&BtTnATiONfi. 
Bail 

notice  of  justllleatioD  of  in  city  conit  of  New  Tcirk  ;  tiine  lo  aecre, 

tSee  also  Aubkst,  ILakeah  Cobpcs  aks  Ckbtiobabi  Tn  Ihqvuui 
tention,  juhtipication  of  subbttkp. 
Baiu>r— 

Intercft  of  In  goods  pledged  may  be  sold  under  exec ntion 

Bakkbuvt- 

discharge  of  judgment  against 

Bawdt  Honai—  * 

tciDoval  of  person  occupying 

Box  or  Costs— 

what  disbursement^  to  be  included  In ,     

taxation  of  coeis 

Bill  o?  Kxchamoe  — 

cannot  be  acknowledged  and  therenpon  read  in  evideoce  

See  also  Nkgotiaulk  Imitki'ments. 

action  upon  lost  note  or  bill 

•'  "  by  or  against  the  people 

Bill  op  PABTicrLARe— Obheraixt— 

rules  rivpecilng r 

Bill  or  Partililars — In  JusticBs'  Courts 

BoDr  fiu  Ori'icKK — 

j/braao  deilued  witt  reference  to  certiorari , . .  „ 

B0H»— 

how  levied  upon  under  no  execution. ., 

levy  uprm  uiidcT  attai  hmeut , 

action  by  private  pprsnn  upon  offlcln!  bonds 

action  on  pvisti\  bnitds 

BoNnS   AKD  rNDEUTAKlNaS — GeJiEKALLT — 

•           bonds,  etc.,  niuet  boncknowledged 
parly  rjBod  not  jolu  with  fureiitH;  >\hon  one  surety  en fUeient  . 
form  i)f  bond  or  iinckTinlihiK  ;  nflldavJt  of  sureties  ;  approval 

when  several  sureties  iiiiiy  jii-itify,  cnc-h  in  a>^malli;r  sum 

bonds,  etc.,  to  pt-rple  Of  imblic  oiUct^rfor  benefllof  BUitor ., 

Ixinds,  etc.,  not  alioctcd  by  change  of  parlies. ..!.... 

id.;  ioIk;  filed 

B0NP«  ty   S  URBOUATES'   OoL'BTS 

JiOOKS  AND  PaIKKS  — 

•          discovery  nf 
BookA  and  Papcks  of  PunLir  Ovnci — 
demand  for  by  public  officor;  how  enforced 
Book  or  Accouhts—                                                                              '" 

sn'bpaena  to  produce , 

Biubeht— 

»iri  New  Yorli  county,  of  otBcer,  etc.,  by  Juror  drawn 
"                  punishment  for  oiileer  accepting  briJic 
"                    pnniRbmenl for  concealing  otter  to  take  briho, 
of  juror,  penalty 

cnibrucery,    " 

BlUJOKLTN  — 

L  notice  of  pnleof  real  properly  In » 
residents  of,  wlure  to  avP'j  to  ct\o.ne;o  namee ,-.., -f-mti 
provisionij  speclnUv  rc\aVinuto  covit\aot  V"«*««**'l«"^V^— aVs, 
tee  also  City  Coiikt  o»  Buookvxr,  ¥..01^  o,o\3-*-\x . 
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sscnoNS 

«zempttoii  to  grsdnateB  of  law  school  of  onlyenity 58 

SMridento  of,  where  to  apply  for  change  of  names 3*11 

■JM.e  also  Sufbbiob  court  oi  Bun'ALO. 

^     >when  exempt  from  lerj  and  sale  under  ezecatlon 1895, 1898 

^XULWS— 

of  cities  and  Tillages,  how  proved 941 

►^WCBIiLATlOK— 

of  lis  pendens,  how  and  when  allowed 1674 

vonrts  to  order  printed 19 

vxpense  of  printing  a  conntjr  charge iiO 

See  also  Pbefirbbd  Ana  Dktebbbd  CAuasa. 

^MS  Ain»  KxOEPTIONS— 

practice  respectinK 898-1007 

-when  appeal  may  be  heard  without 996 

Bee  also  TBiAL. 

when  reqalred  on  appeal  to  conrt  of  appeals 18S9 

-      upon  tiiuB  in  enrrogates'  courts 2645 

'-Attbb  or  AcnoN-;- 

to  be  separately  stated  In  complaint 48) 

what  causes  of  action  may  he  joined 484 

'*^    proceedings  npon  death  or  disabilItT  of  a  party  on  the  transfer  of  his  in- 

.  teiest 766-786 

..^    Msignment  and  suit  thereapon  1M)9-1918 

aSteea  OF  Action  ;  Joindies  of  in  Jdsticbs' Con:3T8 8987 

4ukMnncAT> — 
'^  '  of  attached  defendant's  interest  In  stock  to  be  famished  by  officer  of  cor- 

*  potation 660,651 

"    of  search  by  officer ;  wbenevidence 9S1 

j'    acts  performed  or  i»pera  filed ;  when  evidence 92S 

nota^pnblic  as  to  protest,  etc 928-925 

*-    ofmarnage;  when  evidence.  928 

of  papers  on  file  in  public  offices ;  when  evidence 938 

^      of  authentication 957-960 

false  certiflcate  by  physician  to  help  juror  in  New  York  county  to  evade 

service IISO 

1    '  W.,astoKine;8County ; 1161 

.■    f or  costs  or  increased  costs.. 8248 

PBBTincATiE  OP  Age — 

V     judge  of  conrt  of  record  to  file 64 

nnRIOR^BI  TO  IHQUIIUI  INTO  CAUSE     OV  DlTENTION — 

~    -  practice  on 2015-2086 

!■    person  served  to  obey 20P5 

coats  on  final  order  collec;ed  by  contempt  proceedings 2007 

'  .    gee  in  detail  under  Habeas  Cobfus  and  Cibtiobari  to  Inquibi  into 
Cause  oj-  Detbntion. 

qbbtiobaiii  to  Review  Inveriob  Tbcbunai.— 

person  served  to  obey 8006 

costs  on  final  order  collected  by  contempt  proceedings 2007 

cases  where  writ  may  isene 8120 

cases  where  it  cannot  issne S121 

not  to  review  determination  by  court  of  record  or  judge  thereof 2123 

;      when  Issued  from  a  supreme  court  or  superior  city  court 2128 

when  from  another  court  2124 

limitation  of  time  for  review 8125 

id.;  in  case  ot  disability 2126 

application  for  writ ;  where  and  how  made 2127 

'      when  notice  necessary ;  service  thereof 8128 

to  whom  writ  directed 8129 

.  mode  of  service 8190 

stay  of  proceedings 8181 

when  and  where  writ  returnable 2188 

subsequent  proceedings  as  in  an  action 8188 

return  ;  when  and  how  made 8134 

Id.;  how  compelled:  fees  for  making 8186 

id. ;  after  term  of  office  expired 8186 

,    when  third  person  may  be  brought  in , 2187 

bearlngupon  retum.... ,. ,,,,».., ...,,,.^..w......> v...  ^iS& 
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xlT  mDBX. 

CuTioBAKi  TO  Retikw  Ikfebior  Tmbunal — oofUinved. 

Id.;  npoQ  BiDdavits , 

qnettloni  to  lie  dolcnnlned  .. 

bual  order  npun  tlic  licaring , '. , 

restltulion  maj  be  swarded 

COBM . 

mtrjKaA  enrollment  of  Cnal  order. 

effect  thereof  

"  body  or  officer  ; "  "  detcrmlnntlon ; "  what  they  incloite. 

application  of  tbia  arllclo  to  concern  Special  Cttaea. 

id.;  to  civil  caecs  only 

See  also  Sfatg  WmT«  Gekieallt. 
ClIALLENnrNO  TBU!.  Jt'Boa* 

See  TiiiJiL  BT  JrnT. 
CnAaiDBnukiN  — 

in  New  York  cttr.    ProTteioDB  Telatlve  to  couutr troarorers  appllcabia  to 

f  eea  of  eminieretcd , 

CnAMPBRTT  

8ec  Attohheys. 
CuAHoiNG  Name  or  Ibuivldiiai,  os  Coiupukatioii  ;  PBOaKcsniaa  iroti... 
C'habter — 

action  by  people  to  anna]  a  corporation .'...      .    iiir. 

Cbattel — 

deflnEMl 

Chattfl  ;  Arrioy  to  Rbcotim— 

Bee  RtPi^KViK. 

CbaTTCL  LtEN  ;  ACTIOK  TO  FoREn/)8B 

wbcnand  in  what  courts  maintainable « ..!  i ',"!!! 

warrant  to  dclze  cbattel ;  proceedings  therenpoa ....".".' 

judgment .".'!!.!!"," 

actiona  in  Itiferii-r  conrta i ".".!'.'."!  1, ,'. 

ii|)plIcatloao(  article ""' 

Childrks' — 

legltluiacy  in  action  to  annul  marriage , ^ 

Guatody  and  mointinnncc..... |". \"" 

legtUmacy  of,  indivnrcc .'.. ," 

ladgmenc  may  jircvide  for  education,  etc.,  lo  action  for  aeparation"!  * 
nosband  may  bodip.'Cted  to  support  and  maintain  pending  divorce'oi 

oration 

cnntody  of,  in  divorce  or  Bepnratlon .-'..'.'."        ... 

buHbaud  luiir,  in  divorce  or  feunratinn.'be  required  to  giveaccnrityiTor'ti 

port  and  maintmancoof  cliildron 

paymant  enforceabls  by  contempt  pFoceeaings ."_' 

exemption  for  widow  *nJ  children  of  deoeaaed'a  properly..'. 

proceedlufie  forneglflrt  to  ii.'t  apart ..".'.' 

CrtATiowa  IN  SuRBooATBb' Courts- - 

♦'upon  the  return  of  n  citation  ",  defined 

how  process  executed  and  returnable 

procccdiugd  to  Iji- l)c<;un  by  citution   

wbcn  must  have  been  i^^u'  d  to  he  witJtin  Btatuta  of  HmitatlmiB 

citatlona  toarlaps,  unknown  t>fTPcnB-,  etc 

reqnisiteaof  cimiiun,  when  rotnrnablo ^ 

aenrice,  liow  niado  within  theljtate , '.V.V.V.VsBiOL^S 

"         enbatitatf'd  service ~" 

*'        by  publication  and  withont  State. . 

"         whore  residence  or  name  nnicnown ...........'.'.  9B 

"         order  for  publication,  U<.w  made ..Hi  !'►.!....  W 

"         time  for  service  out  of  State  or  by  publication r.'!..'."' •! 

"        additional  perrice  in  cane  of  Infant,  lunatic  or  incompetent  prnoa  M 

"         proof  of  scrvico  of  citation _. CI 

citation  on  probate  of  will .![!..!.  JDIS-V" 

on  application  to  revoke  probate !.!!!.'  ...   •• 

in  procedlngf  by  cxt^ciitor  or  adminiHtnilor  to  diacover  withheld  property!    VH 

upon  applicstion  for  appointment  of  guardian 2ljBt,W 

City  Cocar  o*-  Uhkiklyn^ 

is  a  cniin  of  record I 


conElsta  of  three  jndcpp;  chief  Indgo  . 
ia  alwiiys  open;  nuuibor  of  trial  tcrma 


la  aiwiiys  open;  nuuibor  of  trial  tcrma ^ , ,„„     ■ 

appointment  of  depiity.clerk  and  oa»letantB  to  (J«rk II"."."    ,.'  W 

clerk  may  charee  fees ' J|h 


INDEX. 


CouBT  or  BnOOKLTW— tXMlftlMwd. 

-3cpi'n!^ii  to  l>e  a  county  charge. 

'  luuographers 8tS 

l»*«  supnrior  city  coart *. 884! 

^    loceedingg  in,  may  be  conticQed  before  anotberjudgD i!79 

CotiBT  OF  Nkw  York— 

I  wriadlction  815,318 

•'         in  ni'irliiu  CBi^es 817 

I  power  to  naturalize  oliene als 

eniovnl  of  uctina  to  aapremo  court  from , 319 

^UBticeH;  IhiirgenaraJ duties 880 

now  mispcndcafrom  offlce      881 

<:hier-juBUw  ;  liow  dcsienated;  bl8  general  dutiei,  eu 888 

jasticee  may  make  rrilcs 333 

court  wtiL-n  open  ;  jnaticeg  to  datl^ale  leruu  ;  routine  of  btuUicsa  at  tlio 

tennp,  etc 8S4 

terms,  where  iiflJ  :  publication  or  appDlntmeats 335 

justicoa  nisy  lakeoath»,  acknowlcdgmfnts,  etc 826 

orden-,  elc,  bow  made... 347 

clerk, deptit.T-cltrk  and  arsiatanta , S8S 

gem^ral  duiieu  of  deputy -clerk , 389 

epeeial  duputy-ckrki   , , 380 

i  clerk  toaccouutmunlbly  for  feet),  and  pay  over  the  name 831 

utenographerB 888 

,  interprelcr *, 338 

Id.;  pcnulty  for  mif^conduct 384 

court  inriy  iip;K)int  adriKiunts,  etc 3SB 

intcn'rCT  and  altcndants  not  to  receive  fees 888 

,  BUBpenislon  of  an  offlcw  of  tliEi  cunrt 387 

what maads tea  may  be  exQciiinl  wicboat  tbecity 338 

,  direction  and  p.xfcutiim  of  luauduteii 3S9 

provUioju  generally  appiicaUe 3ir>d-316't 

1  ,proviaiona,  applying  generally  to  coarta  of  record,  sabject  to  certain  quali- 

flcatlona ,, SISB 

certain  tiectiunBlua(>pIicable  to  Ibe  court ,...„.,.,,,,,„....,.  3160 

lime  for  service  of  noticea 3M1 

service  of  notice  of  trial  ■  filing  notuof  isene 3162 

,  wben  court  may  relieve  from  imprleoumcnt 31fi3 

.money;  how  paid  into  court 3161 

'  protUiont  txcliiMceij/  aji])ticabie  to  the  proceedingi  otiier  than  appealt  in 

ordinary  actioM 3165-317B 

BUmmoua 8165 

time  of  ncrvice  of  pleadinge.  etc 3168 

cnforcemonl  of  certain  jadginents  in  favor  of  working  women 8!<i7 

time  ft)rTUHi-a»:ceptjiTire  and  jnstijlcation  of  bail,  etc ..-..., 8I6S 

proof  necessary  tooiitaiu  vvarraut  of  att^ichment 8109 

service  of  Bummong  w  ilhimt  llio  city,  or  by  publication. 3170 

commission  to  take  tiBtimony 3171 

conrt  may  refer  iiueptioii  arieinR  nnnn  a  motion 3178 

time  for  Bliiig  decislou  upon  a.  irlBl  by  the  court.    Id. ;  when  Bitfflclent 8173 

counleriTlsim!' , . , 8174 

perUbnble  property  maybe  sold 3173 

portinn  of  verdict,  ct.c.,  may  be  remitted 8178 

arres/K  in marine  cfjuxiv ,1177 -.'Jiff? 

appea!»fo  and  front  ike  general  tenn  of  the  court 31(»i-31BS 

appeal  topeneral  term,  from  a  judgment 8188 

id. ;  from  an  order 8168 

time  to  apiKial  from  order ;  proccedingB  tlietenjion 8100 

(appeal  from  general  k'rni  to  cumtnon  plea*  ;  la  what  cases SIHl 

Id.  ;  prnccidTnga  regulated... 3199 

Id.  ;  witliin  wliat  time  ;  where  heard SlUS 
id.  ;  determinatinn  npoa  appeal,  tiow  cnTorced.    Id.  ;  where  new  trial  was 

properly  prHUted 31 W 

id.  ;  appeal  tiierefmm  to  conrt  of  appeals 8195 

costs  upon  adjournment  in 8256 

City  CoiritT  or  TowTntBst— 

Juilsdictlon 8308,  SaMJBOC 

tnmiuvDH,  where  may  be  served j 8805 


to  property  ktied  upon  vadat  aii  taMUMi  {  HbA  liid#  WW 


Sue  nlfo  Attacument, 

in  rcT'li'Trn J 

on  BtiachiiK'iit  ill  ju^tices'  coorts .1 

oa  repU'viii  in  jiiKiiriH'  court , 

Claim  to  Heal  PnoraitTr  ;  Actiom  to  Coxrxi.  Sistxbmuiai 

who  may  maiotaiii ...^ 

couiplniot  ;  CDiitcnla  of , ,1^, 

ani'wer  ;  denial  of  possemionin,.... ...,..] 

"        pleading  title  in : 

"         ptoc««nngii  S9  In  ejpctment,  after  lesue , . 

"         procpedln^H  on  reversioner  or  icmAludennan'^ 

Judgmeltt ;  tnr  d'-reiidiint,  what  to  •ward 

"       for  plaintiff,  '•  , 

"       cffc<  t  of  judgment 

dower  ;  action  aeainat  piirtv  claiininc 

"       proceedinKii,  if  (iLnntilT  acliiiiitt  claim  to. 
">    procewllnpi.  If  plaint ilT  denies  dnlm  to 

corporations  ;  article applicttl^le  to 

Clbroymkn— 

not  to  disclose  confeeaioiu! 

Ci.EnK— 

defined 

coQtity  clerk  is  clerk  of  luprvmo  cotirt. ........... 

CODB  OF  Civil.  PbOCEDUK«  ;  Ari'LICATIOK  Aim  COKB' 

Hliort  title  of  act 

rule  of  Htrirt  conf traction  not  appllrablc  thereto j 

punishment  of  crimes  nnd  iiilsdeiuennor*  crent'  d  thereby. .  J 
npplimtlon  of  cerUiiti  porlions  thereof,  rtu-^ulatodaud  qtutlifll 

in.  ;  whnt  deemed  eommincimc-nt  of  aelinn,  etc ' 

id. ;  when  proeeidiii^s  to  lie  under  former  elatutes , 

elfcct  of  net,  npon  trial  jurors  and  jnrii».  In  criminal  caoae^ 

id. ;  upiMi  gi^nd  juTors  and  jiirleti , 

Id. ;  npon  pnireediii^r;  I  aken,  or  rights  accrued,  ule.,ttiide(  ft 

Id. ;  upon  former  apiKiliiinu'ut  of  terms J 

id.  ;  upon  oftleers  ami  otHees ..^ 

when  act  deemed  to  Iiuvl-  been  paxMd,  etc. 

when  net  take^cITect  ••••••.! 

Co-DnrENiiAST— 

when  answer  to  be  Ecrved  npon 

Coi.i.Krron  - 

SiO  TeHPOKARX  Al>III?IIRTHATIO!f. 

CoHMDuiiuN  r«  Takb  Tssraiuinr  Oxhsbai4>t— 
8oe  DBPoaiTioN. 


INDEX.  XTii 

SECTIONS 
EM   OF    LVNATIC,  IDIOT,  OB   HABITVAL   DBDNKABD  {    PBOdntDINGg 

POB  AFFOiNTnirT ;  Genbbal  Powebs  and  Duties 2880-9844 

■  Snrisdlction  of  sapreme  court 2380 

^ncnnentinrlsdiction  of  other  conrts 2820 

^uty  of  conrt  haviiig  jurisdiction 2821 

Vioniiiilttee  may  be  appointed 2322 

"^rlien  appointment  operates  as  a  revocation  of  submission  to  arbitration. . .  88ii2 

^ipUcatfon  for  committee ;  b;  whom  made 2828 

4ittr  of  certain  officers  to  apply 2384 

«ontenta,  etc.,  of  petition  ;  proceedings  npon  presentation  thereof 2S25 

"^rhen  foreign  committee  may  be  appomted 2886 

Older  for  commission,  or  for  trial  by  jury  in  conrt 2837 

contents  of  commission  2328 

commissioners  to  be  sworn ;  vacancies,  how  flUed 8329 

Jniy  to  be  procnred;  proceedings  thereupon 2230 

IMOceedinss  upon  the  nearing 2381 

Mtnm  of  Inquisition  and  commission 2332 

"•  expenses  of  commission 283i) 

proceeding  upon  trial  by  jury  in  court 2384 

■object  ofinqniry  in  cases  of  lunacy 23S6 

proceedings  upon  verdict,  or  return  of  commission 2336 

security  to  be  given  by  committee 2887 

compensation  of  committee 2838 

committee  nnder  control  of  court ;  limitation  of  powers 2389 

committee  of  property  may  maintain  actions,  etc ^ 2340 

id.;  to  file  inventory  and  account 2841 

;  -^     id.^  may  be  compelled  to  file  the  same  or  render  an  additional  account,  etc.  2342 

;.     property,  when  to  be  restored 2843 

'      Id.;  disposition  in  case  of  death 2344 

!„'   See  also  Sale,  etc.,  of  Infant,  Lunatic,  Idiot,  ob  Babituai.  Dbt^ik- 

^  abd's  Real  Pbopektt 2345-2864 

■aamoN  Counco, — 

*    proceedings,  ordinances,  and  by-laws  of  ;  how  proved S41 

Vmuion  Law— 

*■    of  foreign  state ;  howproyed 942 

r    mies  of,  as  to  documentary  evidence  not  superseded. 962 

OlWXON  Pleas,  Coubt  of— 

f'     oneof  the  superior  city  courts 3848 

jnrisdlction 286 

JK     to  consist  of  six  judges ;  chief  jnstice. 287 

Clerks  and  assistants 288 

'..    stenographer;  duties  and  compensation 289 

f                "            forextraterm 890 

t  •    criers. 291 

appeal  to  from  city  court  of  New  York. 3191-3194 

-    appeals  from  district  courts 8218 

removal  to,  of  actions  from  district  courts 3216 

^XPETBNCT  OF  WITNESSES— 

In  particular  cases 828-841 

how  determined  in  justices'  courts 8005 

EKmPLAINT — 

to  be  the  first  pleading 478 

copy,  when  to  be  served 479 

consequence  of  failure 480 

what  to  contain 481 

when  interlocutory  and  final  judgment  may  be  demanded 482 

causes  of  action  to  be  separately  stated 488 

what  causes  of  action  may  be  joined  in  the  same  complaint 484 

See  also  Pleadings  . 

service  of  with  summons 419 

dismissal  of ;  when  does  not  prevent  new  action 1209 

complaint  in  ejectment 1496-1511 

"          partition 1548 

"    .       dower 1P06 

"           foreclosure  of  mortgage 1629 

''           action  to  compel  determination  of  claim  to  real  properly 1039 

"■•          action  for  catting,  etc.,  trees 1608 

"          replevin  ;  taking,  how  stated  in J721 

•'          fictions  by  or  against  corporations ■WX> 


CoTtrUL-nrr  m  Jit»tic»s'  Coubts 
offor  to  lu  jiutlcea'  courts 

COMriTATIOK— 

of  lime  to  pabllah  legal  notices jj; 

do  ncU  genurtUl; ; .,.,,'  jn 

COHDBltlflTIOM  Law — 

tlUe BBT 

definitliins , ,,  aj| 

when  proceediiiga  to bcMttkcn ".  ,  fgf 

procceiUnga  ti>  be  coraiiiuiicwl  l)y  petition  ;  contents  thereof ,,  |MI 

Botico  H>  bo  nmicxcd  to  pi/tilJoii ;  upon  whom  evrvod '  ] '  n 

petition  imd  iiotico  ;  how  served    ..   _  JK 

uppuaxaaccot  defend liut  In faut,  idiot,  lanalic,  or  habitual  drtink«Td ',  M 

"           parlies  gtneraJly '_  mi 

luiBwer  i  contents ,..I.I.".'!^1  JMI 

vcriflcitiou IM 

trial  o(  i§eue» ,.,,.,  tH 

certain  proviaions  aatoamendmunta  nude  Bpp!i<.-able , $j$ 

jnrigment ;  what  to  providp, :....  t0 

procwdingBof  tonimii'i'iniR'rs f/g 

conlirmlng  nr  netting  a^'idc  report ;  depoflit  when  payment ."ij*,".  WBl 

offer  tu  compromise;  aiuountof  copib;  addlriunal  ttllowancB...""'!"  '  ',  M 
Judgment  (uiw  enforced  :  when  to  dolivex  poseession  ofprcmiaes  and.  when 

writ  of  Msietjiura  to  Jpsiie gn 

Blmndonraeut  of  prorcedini;  gn 

opjical  f torn  flnttl  onler ;  stuy ..,.'.'.'."  Ut 

appeal  from  judgment  by  plaintiff "!!i^  M 

new  an)niltal  ;  when '..".",', I  Hf 

confllctinR cluiitianta , ..^ .....  ^^ 

possession  of  property  on  piving  uecurity fgg 

tvhen  posses-ion  of  real  property  given  Imiuedialtily I.!.,""  Ml 

BoUceotpeiidcncy  of  action  tobefliod. !..!.  !!.!!*  BB 

practice  in  caeeu  not  provided  for '..'.'.'.'.  WB 

Tepealing  clause , , !.!].,..  Ml 

when  act  to  take  effect M 

COBIHTIONB  PRKCEOENT — 

liow  picadud B 

COKFISSSION* — 

cleigymcJinottodlBcloae , ^„,  ^p 

CoxrEssioK  OP  JirnoarBNT  (iEKKau.LT — 

when  allowed 

married  woman  may  confcu, , , ,...., 

gtatement ;  farm  thereof \ ;.., 

"          tobeJllLd  and  Judgment  entered !.!!!.!  Hit 

jnd(rtnent-rnll ;  docketing  and  enforcing  Judgment !!.'!.. "I  ]l]l 

exccDtlou  where  judgmeut  is.  not  ail  due MTf 

Beveral  Joint  debti>ra  ;  confEEBlon  by  one  of , !...!.!  BJI 

CoHTEBsios  OP  Jddomkst — Im  JusTtcEB'  COUBTS 2804,  SOiO-Mlf 

COSBBNT— 

comminplon  to  take  tcBtimony  by ■   ' 

deposition  taken  by , 

rerereuces of  iBsnes  by ...  J-i- 

"              "     not  allowed  in  certain  actione ..,..,  UA 

Oobmukbattok —  .  . 

seal,  preHomptivo  evidence  of ,, ...........  W 

K   COKKOLIDATIOIf  OF    ArTIONS— 

■  praclice  iKKpecting Bir-Of 

»        m  actiona  onbehilf  of  people. jM 

OosKTAai.j:  — 

when  may  not  act  as  attorney , fgt 

duties  on  execuliug  order  of  nrroat. SSBN-W 


I 


in  rL-pievin  acllou .SSSS,MCI 

service  of  ttibpuns  by W> 

to  keep  jiir>'  iii  jn!<tiCLV  cuurt. Mi 

oathof »t 

levy  and  8alp  unc^CT  execution  hy ..,.,.,..,.... aoS!0,Mio,SW 

action  oguinsl  tot  nut  ioXMmViv^«sfiK.u!Okan, 


INDEX. 
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OonBTXniM— continued.  ntonoM 

action  againat  for  money  collected 80(1 

whcD  may  continue  to  act,  tbough  lenu  of  oAce  ba«  expired aOK 

forbidden  to  demand  or  receive  gnttultleg,  etc US 

not  to  bu.T  cinini.i  for  ault SIX 

penalty  for  Tlolatinj  preceding. SIS 

to  fliecutp  mnndatcg  ui  person SIS! 

dherlff  tn  act  nbera  execution  of  mandate  la  realated SlSf 

foes,  enumerated  88T2,  8SSt 

*'    afUdavltaa  to  travel iDg  fees 88A 

Bee  also  JusTiens  or  Pback  ;  Cousra  or — 

CoNSTBUCTioK  or  Will — 

when  purrogate  to  delermlnd  on  probate SSA 

CONelLTATION— 

writ  of,  ubolietaed 

COJtTEMPT — 

acw  congtitatlDg  dcOned. 

f)uiiipliment  for 
n  Tlew  of  rimrt ;  howptmished 

reqnislteBtif  coniuiltuieiit , li,  li 

Indlctmt'nt  if  ollenso  irtlictable U 

.contempt  pnnishiibleclTiHy H-K 

I  prlBoner  coramlltud  for>  how  to  be  kept INl 

I^Bllaiie  topaycuataon  ordor  to  fitrikeHcanilalona,  etc., matter  from  pleading.  641 

Idiaobodleiico  to  nubpcena 851 

iidlaobcdicnce  by  nherlff,  to  order  directing  him  to  return  Inrentory 881 

T  Improper  pocond  a[ipllcatinD  for  order  or  jiidctnent 77( 

phon  ilimvhusdienpe  to  judjfment  couBtitutce 1S4] 

[  failuTf  to  pay  liiJNJony,  t"tc 1771 

^  enforccmtnt'ol  furrogote'B  decree  by  coDtempt  prooeedioga 9Sfii 

'  OOIITR.UPT  ;  PlIOOEEDIMilB  T<U  Plt.NISB  rOH  GB.S-EJUU.Y ISW-SSOl 

cases  to  which  Ihialitle  applies S8fl( 

when  purilKhiiieutumy  be  summary SHU 

when  warrant  to  cumiuit  may  iaouo  without  notice QBOt 

order  to  chuw  fatise  or  warrant  tti  auncb  offender S88( 

notice  to  deliutiucntofBwr  tothow  cuase. 88Tt 

lOrderoi  warrant ;  o'hL^n  granled  out  of  court , tSTI 

[id.:  when  contempt  ivag  ciinjiiiiitcd  tjefrire  a  referee |S7I 

Sect  of  order  to  show  canne,  and  of  warrant .  S8J( 

Fcopy  Hi9davlt,  etc.,  to  b«  eerted  wltb  warrant 8874 

Llndoreoment  upon  warrant SSTI 

Ewarrant ;  liow  executed J87( 

undertsking  to  procure  dlecharge S271 

^tiefl  habeu)  corpua  may  isftue SSTt 

■henff  to  file  nndertaking  with  retam , S9;( 

Ftaiterros^atorifB  arid  proori , . , ,  ...  S9K 

I  When  iindliow  acca&'d  to  ho  puuisliod tSBI 

[^Id.;  111)00  n-tum  of  babeaa  corpus Mgj 

Id. ;  upon  return  of  order  to  ahow  cause SSI 

amount  of  line ......,,.,  MM 

length  of  impriaouiaent. „. .  SSt 

^When  court  (uay  rtsleawe  offender SSBI 

sfiender  liable  to  indictment 8^ 

TjfroteedlngB  whenaccu^prl  doeg  not  appear 089 

nndcrtakiiii; ;  when  proaccuted by  pereon aggrieved '..  SS8I 

id.;  by  Mttcirnuy-pciieral,  etc    KBQ 

ehetia  liable  for  taking  I nsufflclcnt  eurcties tSSI 

pnnlfbment  of  mirtCQiiauct  at  elrrnlt SMI 

CoNTE-UPT  ;  PnotrEEDtJiu.^  TO  PrsiBU  rott  in  JlISTICUg'  Cou»l8— 

for  what  litis  jufXIce  may  puniBh S8JK1 

how  contempt  punlaljed , 8871 

offender  to  be  bi'ird 3gj 

"       record  of  conviction fSPl 

"       requJBitca  of  commitment. S874 

"       flne  ;  to  wbom  payable 887(1 

commltac-ut  of  contuiuarlous  witness,  etc.,  In  juBtlceg'  courts. 3001-^OOt 

CoMTiiiBcrroN— ■ 

rtsmediea  for  ffllluri!  nf  title  to  real  property  sold  under  execntion,  and  to 

em  uccu  eontri  huiion 147i>>UB| 


» 


I 


INDEX 

'COKTSTAKCB  nr  PbOPTBTT— 

by  order  of  court 

by  nherlff  

when  pntiilod  to  be  read  in  evidencp 

proof  :  wlii'n  may  be  rebutted  , , , , 

of  real  proi)eriy  sitnotRd  cot  of  the  state ;  when  eTtdence 

upon  a  talc  in  lorccloBure  ;  eJli'Ci, 

Action  to  eomiMil  conveyance  of   infant's  or  incompetent  person^  retl 

property 

See  also  siiiEKiTF  9  Used. 

CoN^ncT— 

not  t'ichided  aa  a  witnoM. 

dvpntrillun  of ,......! 

CoKvrcT'9  I'Bot'ERTr;  Cabx  or UlMW 

when  and  ta  what  court  application  to  bo  made...., tSii 

who  may  apply SB 

creditor  must  relinqnieh  eccaritjr ,...  an 

contuDta  of  petition gu 

copy  of  Bentence  and  aflldnrit  to  be  presented 2B] 

procoodingg  apon  piegeutatlon  of  the  papers 231 

Id. ;  on  return  of  order  to  show  cause  .   jjp 

effect  of  order  appointing  trunli^c :3S 

remoralof  tmstee;  ajipointinKntof  new  triutoo 22!r 

{)rl»oner'e  property ;  bnwappH.'d jjjB 
d.;  to  tie  delivered  to  him  on  liiii  discharge .,'......   Wt 

application  of  this  article  to  persons  heretof  on:  aentenoed °   Stf 

Copy— 

of  original  entries;  when  evidence , (p 

bow  t"  be  vcrilieil tU 

of  papers  ou  flic  in  public  offices  ;  when  eridonco gH 

COrVBloHT— 

of  court  of  appeals  reports HI 

COBONKK— 

dntiea  of,  on  redemption  of  real  property  from  sale  under  execution. ,.  1477,  iCi 

"        when  sheriff  la  a  paity BJ 

any  ore  of  the  coroners  utuy  act W 

arreft  of  (beria  by  coroner.' ., 

•horiff"  bow  conflned ,...,,,.,,. 

place  of  conUtiemcDt  t«  be  deemed  sjjtil 

sbArifl  to  be  atitnltted  to  jnil  liberties ;  linbllitj  of  eoroiiot  for  ahurijt* 

escape lO 

eomncr  may  proeccnte,  clc,  brmd  for  ]!t>ertle» tli 

dnlies  of  coroner  where  sheriff  is  pifiintifl 

such  prisoner  entitled  to  jail  IjbeftleH,  etc 

escat^of  Fiich  prlBoncr 

Be«  also  iMojiiyo  anb  OuTooisa  Saxtarr. 

fees  of,  1o  be  tnsed  ou  demand $*p 

fees,  einnni-ratod SUW 

COBPOHATIItNB— 

Bummona;  how  to  be  wrved  upon _ OI,  4S 

BceolMo  BoKKsTio  Coni-oBATKiNs  ;  Foreign  CoBPORAnoirs. 

aetvlce  of  iTijunclion  ordir  upon (Id 

OfOcera  to  funiie h  certi  Urate  of  attnched  dofeodant'i  interetit  In  otodi: .    990,  l&l 

Bubpjenas to  produce  bool^e, etc.of ..!8(8,  W 

provisiona  relative  to  action  to  cotni>eI  determination  of  cIoIri  to  mil  prop- 
erty a^plicnhlcto HW 

•erricoof  vuintnona  npiin  in  justice's  conrt* sn^^Cf 

costc  Bfpilnst,  In  a'.'ti''a  on  behalf  of  people  ,....,..,.., %g 


doinesuc  coriKirnllou.deflned 

foreltfn  corporation,  fiefljicd 

procecdingB  to  fell  real  pro[)erryof. 

COBPoltATIO.NH  ;  ArTIONci  Bei  ATIVE  TO  (JC"  BHAI.LT  _ 

cmnitlaiiit  in  nctinnJt  ht/  nuii  a't'iinei  to  rvroTtr  d^nna^fs  OT py\}tu^t>i . .   .J 

I  when  proof  of  corfHirnte  ciiftLiico  nnnLccssaiy  . 
miBnonior,  when  w.aive<l 
action  ai!nlni<t  a  coriioration  upon  a  note,  etc.... 
when  forri'.'n  ci>ri>ornl ion  may  iiiic  
when  forcis^i  Corporation  may  be  eued 
>«rffc»<iV<r((;(en.'i«onc(/' coTT|>orat\OJktti«Ht«ojJI«r*,c'.  .liji 


INDEX.  xxi 

(HtpoKATioKg ;  AcTTioNS  RKi.ATm  TO  Oensrai.LT— «on/int<«<f.  BBonoira 

sciion  agunet  directors,  eic,  of  a  corporation  for  miscondact 1781 

by  whom  action  to  be  brought 178% 

this  article,  how  constraed 1783 

action  for  dittolution  and  to  enforc*  individual  UabiiU]/  <tf  nffleert  or 

members,  with  or  zciiliout  a  dtneolutloa 1>84-17tl8 

action  by  JDdgmeQt  creditor  for  seqncBtration,  etc 1784 

"     to  dieaolve  a  corporation 1785 

id. ;  by  whom  to  be  brooght 1786 

.  temporary  injanction 1767 

>  recelTer  niay  oe  appointed ;  permanent  and  temporary  receiver ;  powers, 

etc.,  of  temporary  receiver 1788 

•  '■  -  additional  powers  and  duties  may  be  conferred  opon  temporary  lecoiver ...  I7S9 

-  makliig  stockholders,  etc  ,  parties 1790 

when  separate  action  may  be  brought  against  tfaem 1791 

ptoceediDgs  in  either  action 1T9S 

lodgment ;  property  of  corporation  to  be  distributed 1793 

Id.;  stoclc  subscriptions  to  be  recovered 1794 

id.;  as  to  liabilities  of  directors  and  stockholders 1795 

effect  of  this  article  limited 1796 

action  by  the  people  to  annul  a  corporation 1797-1808 

"     by  attorney-general,  when  legislature  directs 1797 

13.;  by  leave  of  court 1798 

leave  ;  when  and  how  granted 1799 

action  triable  by  a  jury 1800 

judgment IHul 

injunction  may  Issue 1802 

copy  of  judgment-roll  to  be  filed  and  publinheU 1808 

prciiHons  applicable  to  two  or  mart  of  abov»  actiota 1804-1818 

certain  corporations  excepted  from  certain  articles  of  this  title 1804 

officers  ani  agents  may  be  compelled  to  testiy 1806 

injunction  slaying  actions  by  creditors   180B 

creditors  may  be  Drought  in 1807 

when  attorney-general  must  bring  action 1808 

'    reqoisitos  of  Injuuction  against  corporutions  in  certain  cases 1800 

id. ;  of  order  appointing  receiver  in  certain  casus 1810 

id.;  of  judicial  suspension  or  removal  of  an  officer 1811 

^plicafion  of  the  laut  three  sections 1812 

In  action  against  stockholders,  misnomer,  etc.,  not  available 1813 

UttrOBATioKS;  ACTioKS  Belativb  to,  in    Juhtiobs'  Couhth 3865 

COXFOBATION:  Pboceedinos  to  Chahuk  Nauk 2(11-2418 

OoacOBATiON;  VoLUNTABT  DiSHOLiTTioy,   Pboobeiungh  pon 2419-2431 

wiien  a  majority  of  directors,  etc.,  may  petition  for  dissolution iM19 

id. ;  when  they  are  equally  divided JMaO 

contents  of  petition 8121 

affidavit  to  be  annexed 2»-.'2 

presentation  of  petition,  etc. ;  order  to  show  cause 2423 

order  to  be  published 2124 

id.;  to  be  served  on  creditors  and  stockholders 2425 

hearing. 24'» 

id. ;  ort^nal  papers  may  be  used 2447 

application  for  final  orders 2428 

final  order— appointment  of  receiver 24>!9 

certain  sales,  etc.,  void 8980 

certain  corporations  excepted  from  this  tltli- 94S1 

CoHPOBATB  Real  Property— Prookkdinos  to  Hkli 3.'i90-38!)7 

to  what  proceedings  applicable 8890 

eroceedlngs  instituted  by  petition ;  what  to  contain 8891 

earing ;  notice  of  referee 88l>2 

order ;  when  application  for  may  be  0|iikih('<1 MU8 

insolvent  corporation  or  asBoclutlon  ;  ii()ti<'o  to  criMlltorH 8891 

(Service of  notices;  how  made 8895 

in-actice  in  cases  not  provid<Hl  for.  8896 

when  act  to  take  effect 8897 

30STS  Gesbrally- 

judge  not  to  be  Interested  in 47 

party  prosecuting  ai  poor  person  not  llublii  for 4tll 

costs  in  favor  of  poor  pf^rsoii 467 

of  motion  ;  how  collected TV* 

when  plaintiff  entitled  to  costs  of  course ^agt& 


C08TB  CvsnnKu.i—tontinvtrl. 

when  (letiunlant  enOtlml  to  coFts  of  coiiree 

fendtiniii 
when  codts  are  diBcretiotiary. 

co»u,  where  Boveral  actions  ore  bronght  on  eame  inatminent,  etc 
Inturlncntory  costs  apon  ifauo  of  law 
id. ;  how  ciillecrted , 

Ico»t8,  where  there  are  aeveral  tMu«e  of  fact 
id.;  after  dipcontinaance  upon  anawor  of  title 
coetiii  "f  B  motion 
the  foregnJDij  scctiong  limited 
costs  ripuo  appeal  from  flnal  judgment 
Id. ;  upon  siipeal  from  Interlociiiory  judi^ment  or  order 
id. ;  in  a  fi|H?cial  pruceodi  ug 

C08TB  i.v  Particui.ah  C.^ji^H — 

coma  a^'hiuBt  the  state:  how  paid 1985,  IWr, 

costs  where  actlfin  bronght  by  people,  on  relation  of  private  person... 

id.;  for  t  hi!  licuuOt  of  a  county,  etc ,. ..,,., 

co^tN,  nijninst  anthool  otHccr ,, ,., 

id.;  aijuinBt  a  muiiittpiil  corpDratlon , 

id.;  by  or  apninut  nn  cxpcutor,  etc 

coats  in  cuat'  of  tranaf ar,  etc.,  of  cause  of  action 

C«rtlflcalu  entitling  pnrty  to  aoeta  or  tncrcaMid  coHta  wiiere  tttia  to 

propeity  ia  in  qutstmn 

infant  plaintiff ;  coeta  aeoliiBt,  collectible  from  guardian  ad  litem 

title  not  to  affect  BpecinS  provli=lona 

Costs,  Srina  Ai.i.owt.d  as,  akd  Dikbiumemests— 

amount  of  coeta  generally  . 

ndditional  nllowance  to  plalntiffl  In  foreclosure,  partition,  etc 

adilliional  ullowaiice  tn  eUbcr  party  in  dlftlcnit  caaee,  etc. . ..... 

allowanct!8  iinticr  Iha  forcKoiriK  pet^Iona  limited 

costs  upon  udjourtiiucnt  of  iriul     

diebnrscmcnta  to  he  iiicUided  In  bill  of  co&ts 

Increased  damacca  not  to  curry  increased  costa 

when  defendant  entitled  to  Increawd  costs 

Increased  dif  bumeraents  not  allowed 

coats  upon  a  settlement 

costs  in  partition,  award  and  collection , , 

"       "  to  be  detiUL-tttl  from  proceeds r 

flnal  jndgment  In  divorce  or  Sfp^irntinn  may  award ' 

action  by  Biirel j  or  tni>lce  to  ncovir  , ] , ,  j 

Bgainpt  coTiHjrntiDns and  awirjicrs  in  nction  on  behnJf  of  peopio ItB 

on  Oual  order  In  special  g)rot'eotllng  commenced  by  state  writ  costs  we 

t'nforci.*able  by  coiit<*nipt  proceenini^n , SC^T 

costs  in  nmndamiii" !.!!!! '.' 

**    writ  of  prol:lhition ,"   ' 

"    certiorari  to  review  determination  of  inferior  tribunal.  .!!!]^  ;:     j 

*'    proeiodiaj{9  to  diccover  Jife-teuant .,    Bit 

"    awiinSln^,  ci:inHrinliig,  correcting  award  of  Urbltralots....! !!.!!!!]    tKl 

"    summary  prnriedings .'.,."    SMB,JO 

"    Buppleraenlury  proceedings , J.",34iB, MM 

"    foreclosure  by  advertisement ;. _'_"        jigi 

this  article  not  to  affect  special  provisions  of  law ''[_    fM 

ta.\Htlun  of  costs .'..". Ulfl'i  WIT 

Bccnrity  forcoeta — '.MiB-an 

See  uIbo  iNTEaiyooiTaBT  Costs. 

COSTIl   IN    Jl'STlf'Ks"   CorBTli — 

wiioQ  previiilinu  piirly  to  recover ;  mms  allowed  M 

when  neilliiT  puny  to  recover 

amouDtof,  limited 

demurrer ;  costs  upon ....,.,.,.. 

taxation  ,; 

increased  cohIh 

ooets  ii[K>n  judgment  for  one  or  more  defendants   

costs  wrongfully  collected  may  be  rocovered  bacit 

upon  njipi'iil  where  no  new  trial  is  had  In  appellate  court ......II ...  . I  IK' 

id.;  amount  tliereof " '    fgg! 


\ 


m 

S 
§ 


i 


upon  apuuil  where  new  IrtaV  la  demanded. 
eoBU  In  johUcea'  courts  iu  BtooV\^Av 


.attMUt 


Ocxrrs  nr  Workino  WavKV'a  Actios  in  Dihtbict  Cowrt 

CiTr 

See  also  Wobkinu  Wojiem  :  Actions  Br. 

[TOSTS   AOAtSST  EXEOtrrOR  OR  AoMINIBTBATOIl — 

wtien  awarded 

poeia  IN  Suhbooatk's  Coubts. ,,,, , 

In  what  casea  allowed 

»enrarceable  In  like  mannor  us  in  saprome  court STiES^ 
bow  coeU  mode  payable 2657 


.1835,  ItO^^ 


when  costs  aro  of  right 8658 

fill  I 


when  to  unBui-cesufiuconleHtant )!Bo8 

what  Dllowed  BB  costs ;  di-JbHr^cmcnts 3G&S 

amntiiitot  ci^t^idon  trial  of  ra<'t  and  on  appeal JiM0-SK89 

bow  costs  flxi'd  ;  amounlH  c^uumerated. SS61 

odditioim)  ul low aticu  on  accniin tings 2fifl8 

allowance  on  sale  of  real  fttate 2B63 

^id. ;  when  to  ba  in  Ilea  of  commlaalona iiaSl 

feea  of  appntieu 8&6fi 

"    referee S«l« 

"    wltneaa 8Bfl6 

on  appeal  from  »rder  made  npon  motion  fur  new  trial  in  eorrogateB'  conrtB. .  2646 
nrsKL — 

when  »arrozate  di^qaalifled  fr  m  acting  a 349S 

when  cltrk  in  a.irroju^alu'a  cotirt  not  to  act  aa  connsel £511 

when  father  or  Bon  oftmrrogBte  not  to  practice  as SoSft 
Sec  aiKU  ATTUUKBVH  A.>fU  CoUNHliLLOHl)  AT  LAW. 

CmiNSEt,  Fbes — 

almiony  and,  In  divorce  and  separation 1' 

aUNTEKrLADI,  GeNBKALLT— 

defined,  and  mleg  relating  thereto 501 -RIS 

demurrer  to 495,  '190 

right  til  pnivisloiial  remedy  In  case  of 7!M 

plaiutiff^ulTer  to  alkiw  jiiugimnt  to  be  taken  against  him,  In  caseof..     ..  739 

when  deemed  an  action  fur  the  tmrpoee  of  tiying  isBnun 974 

ma;  Iteinterpn^eU  in  divorce  or  separation 1770 

BNTKRCLAIMS  IS  CiTY  CointT   OF  NKW  YOBK — 

practice  renpectlng 8174 

ISTTWrraci-Ariw  in  JuaTicss'  Cotrars SM^SasO 

COUKTV— 

ladgmeot  affecting  real  property  to  be  entered  where  sltoated 1877 

See  also  Placb  op  Tiiiai.. 
County  Oi.krk — 

seal  of. 

^    copies  of  papers  on  flia  with,  whenevldence BSS 

K    duties  in  New  Yorlc  count;  with  respect  to  drawing  trial  jnrora. 10S8-11M 

H    to  account  fur  feeii ti£8S 

■^    is  also  clerk  of  eiipreine  court '. 884S 

fees  of  to  be  taiM  l)M  demand 8SJ87 

fees  euumeruled 880*,  3305 

[UHTY  Col'HT!* — 

jnriBdictlon S40 

domestic  corporation,  etc.,  when  deemed  resident,  etc 841 

action,  etc.,  wherein  county  Judge  la  incapable  of  acting 348 

Kocireme  court  may  remove  action  and  change  place  of  trial 343 

eSect  of  onier  of  removal;  appeal,  etc S44 

Htay  of  procc(din(;8 845 

removal  of  aciloa  not  to  Impair  process,  etc. .       848 


county  court  may  send  its  prnecas  to  any  county , 347 

when  jnrini lotion,  etc.,  co-ex(en»ive  with  sapremo  court 848 

power  of  county  Judge  in  Bpecial  proceedings 348 

'  ■  '     ;  howl      ■■■    ■ 


Ones  and  pcnalliefl;  how  remitted 850 

restrictions  upuo  power  to  remit Sfil 

notice  of  apHcatlim,  etc.;  costs  to  I>e  paid  on  remission 8S8 

flneslmposedbyjneticcB  of  the  peace;  how  remitted 858 

I  who  may  make  orders 861 

COOntJ  court  wliL'ti  npenr  fermn  thereof , 856 

notice  of  appoiutmeut  to  lie  published 8M 


SOB 

...      8M 

...     UKJ 


XXIV  IKDEX. 

County  Couuts— con/inu^rf.  sscnosi 

("tenographers  for  county  courts .  ,  SI 

Btenofexapher  for  county  court  and  courtof  Bessions  in  ffingiBcoimty !"!.'!!  8 

"  for  county  conrts  of  Monroe,  Livingston  and  other  coonties  SS 

interpreter  for  county  court,  court  of  sesi'ions  and  Enrrogate's  conrt  of 

KingH  county gg 

appeal  from  county  court  to  supreme  court IM 

removal  to  county  couit  of  actions  from  mayor's  courtof  Hudson  and  le^ 

corders' courts  of  Utisa  and  Oswego ggl 

npplicution  of  code  to ..!!!!■!. 

COUNfY  JUDIJE— 

general  posvcrs  of _        _  {g 

County  Trkasubeb— 

fees  of  enamerated ,  ggH 

when  to  be  ez-offlclo  public  administrator .' !!"!!!!'.....  MG 

bond "mi.!!!!!  3686 

authority  of;  when  superseded .".'.'.'.".".".'.'.*.*  iW 

powers  and  proceedinKS  of I!!!!!!!'  86*1 

payments  by  into  State  treasury !.!!'.".!.  SMS 

See  Payment  INTO  Court. 

County  Treasurkb's  Bond — 

action  upon 188! 

Courts — 

what  issues  triable  by M 

enumeration  and  classification 14 

general  provision  as  to  jurisdiction,  etc !.!!!!... 

sittings  to  be  public ! 

not  to  I'll  on  Sunday,  except  in  special  cases !!.!!... 

general  povvers  of  courts  of  record  !.!..* 

rules  of  courts  of  record;  how  made  and  revised !!!!"..  I' 

"                    to  be  published !.!.!!!  1' 

courts  to  order  calendar  printed 1! 

"                         "             expense  to  be  a  county  charge JO 

certain  papers  may  be  destroyed 81 

writs,  etc.,  in  name  of  the  people,  and  in  English;  abbievtations 9 

id. ;  teste  and  return .'.."...!!!.  M 

id. ;  to  be  subscribed  or  indorsed;  when  error,  etc  ,  notto  vitiate  H 

no  discontinuance  by  reason  of  vacancy,  etc . ".' !j 

in  New  York  one  judge  may  continue  proceedings  commenced  before 

another % 

provinions  respecting  the  seals  of  courts s 

Heals  of  counties !!!!!!  29 

wliat  is  a  sufficient  scaling '."//.  » 

new  seals ...!!!!  8J 

rooms,  fuel,  etc.,  how  furnished SI 

no  liquors,  etc.,  to  be  sold  in  court-house;  penalty '. .'.'.'."  8S-3S 

adjournment  of  court  to  a  future  day 34 

"                 to  next  day,  judge  not  appearing. .., !!!!!!!  !i 

written  direction  to  adjourn '.  36 

c:iuKes  tried  elsewhere  than  at  court-house K 

governor  may  change  placofor  holding  courts  of  record !!!!!!  3* 

wuch  appointment,  etc.,  to  be  recorded  and  published 39 

judge  may  change  place  for  holding  court  of  record. ""  40 

actual  SKHKion  may  be  adjourned  to  another  place 41 

place  for  holding  courts  in  the  city  of  New  York,  how  changed !!.!!!  W 

when  court-hou"e  is  u'flt  to  hold  court  an  other  place  to  i>e  appointed  !!!!!  43 
no  action  or  special  proceeding  abated,  etc.,  by  failure  or  aajonrnment  of 

court 41 

trial  once  commenced  may  be  continued  beyond  term , 45 

Coi-RT  OF  Appeals— 

jurisdiction 190 

exceptions  and  qualifications 191 

appeals  from  certain  orders,  how  heard ♦ .!!!!!  198 

court  may  make  rules  '. ' ' . .  ]S3 

remittitur;  when  judgment  absolute  to  be  rendered,  and  procieiiedlngs 

thereupon IW 

second  and  subsequent  appeals 195 

times  and  places  of  holding  terms  lit 

conrt  may  be  held  in  anj  buMVm;  •,  ^Ld^oaniments !!.!!!!!.  I'.'S 

officers  to  1)6  appointed  bj  coart 198 

clerk  of  court  of  appeals  •,  dutVes • .ViO-SH 

"  to  accouTA  tot  te&6 ^»^ 

•I  leesol  emHaet«.\ft&. 

sfa(e  reporter;  duties  ol ^ '         


INDEX.  •  3DCV 

"^Sbi  o»  ArtitAXA—eoniitmecl.  sbotions 

~elerkof  conrt;  duUes  of 19&-S:08 

—           "             to  account  for  fees 8888 

"              fees  enomerated 8301 

"  state  reporter,  duties  of 209-316 

See  also  Airs  ai.  to  Codbt  or  Affbals 1324-1888 

_     ?  Attcmsasts — 

eonnty  clerk  to  appoint  special  deputy  to  attend  conrte G9 

.  dertcs  not  to  act  as  referees,  receivers  or  commiEaioners  in  certain  cases  ^...  90 

crien;  county  judges  except  in  Kings  to  appoint 91 

wben  staerifl,  consuible,  etc.,  to  act  as  crier 9i 

attendants  upon  conrte  in  New  York  city 93 

interpreter  for  conrts  of  record  In  Kings  county C4 

attendants  and  messengers,  bow  appointed  in  Kings  county 05 

duties  of  persons  appointed  under  last  section £6 

sheriff,  wben  directed,  to  require  constables,  etc.,  to  attend  courts t7 

Id.;  when  not  directed 18 

penalty  for  neglect  of  officer  to  attend  court 99 

baviTOBs— 

publication  of  orders  in  actions  brought  for  collective  benefit  of 780 

redemption  by,  from  sale  of  real  property  under  execution 1449-1409 

when  may  be  made  defendant  in  partition 1540 

-when  majr  apply  for  leave  to  bring  action  to  dissolve  corporation 1786 

defined  with  reference  to  chapter  on  surrogate's  courts S514 

-when  to  be  cited  on  application  for  letters  of  administration 2663 

-proceedings  by  against  executor  or  administrator  to  compel  payment  of 

■  claim 2717-3719 

See  also  Judqmsnt  Cbeditob's  Actions. 
bBWiTOB's  Action  against  Dbbtor's  Next  or  Ein,  Lsgatbb,  Hbir  or 

Dbtisek.      1837-1800 

-wben  action  lies 1887 

■  action  may  be  joint  or  several 18r8 

in  joint  action,  recovery  to  be  apportioned 1?89 

recovery  in  a  several  action 1810 

requisites  to  recovery  in  action  against  legatee ■. 18 II 

id.;  Inactionagainst  a  preferred  legatee... 184i 

liability  of  heirs  and  devisees  1818 

-when  action  therefor  may  be  brought 1844 

effect  of  application  to  sell  real  property „■ 1846 

action  mnst  be  joint 1846 

reoovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

id.  j  against  devisees 1849 

dednoions  for  prior  recoveries 1850 

complaint  to  describe  land  descended,  etc 1851 

judgment;  when  to  be  satisfied  out  of  land 1832 

id. ;  when  not  a  lieu  on  land  allene  J         1858 

how  judgment  taken,  when  land  aliened 1834 

classification  of  debts  to  be  enforced  nn  Jer  this  article 1856 

defense  by  reason  of  other  prior  or  equal  claims 1856 

Id. :  when  such  a  claim  is  paid 1857 

ai^on  not  suspended  by  infancy 1888 

this  article  not  applicable,  where  will  charges  real  property,  etc 1859 

one  action,  where  same  person  is  heir,  devisee,  etc '   1880 

3B1BB8  — 

to  be  appointed  by  county  judges,  except  in  Kings 91 

Dbimes— 

punishment  of  crimes  created  by  the  Code 8346 

CsiinNAi,  Procedure— 

application  of  the  Code  to 3850-8852 

Cbiminal  Actions— 

preference  of ^ 790 

defined  8328 

Cbcmh^al  Prosectttion— 

testimony  of  stockholder,  ofBcer  of  corporation,  etc.,  when  not  to  be  nsed 

as  evidence  in  a 1805 

civil  and  criminal  prosecutions  not  merged 1899 

CWMtHATiNS  Oneself— 

witness  testifying 888 
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when  cause  of  ardon  ACcmes  on 

CUBTOUT  AND  DepOHIT  Of  SSOimiTIU  Ol  BmaOOATBS*  COITBTS.. 
OUSTODT  or  Cuil.I>itE!t  - 

in  ftctloQ  to  annul  niarria^ 

In  divorce  or  sepantion. 

I>AK.VO£8  — 

on  vacotlns  injanctton  order 117,1 

when  douloe,  treble  or  Increaned  damage*  allowed  in  velvet 

measare  of 

in  ejectment 14J«,W»;,1»I 

t"          Improvementi  allowed  dutendant Wl 
dower ■ ^ IMMSI  ti 
increa#ed  damaijos  not  to  carry  increased  OOttB mi 
when  defendant  entiilPd  to  InrreapoS  costs 01 

increased  difburfiemeats  not  allowed ,, WI  It) 

DAaAoss;  Wbit  or  AasEss^KiiT  or SIOMSJ 

OXATB— 

of  attorney;  effett  ot 

proceedinKB  open  death  or  diMbUity  of  a  party 

ezteaalon  of  time  to  appeal,  Id  cane  of 

preanmptlon  of,  In  certain  case* 

protect  of  notary  public,  wlicn  evidence  In  cafe  of  death 

of  jastice  of  peace ;  how  proceedinge  liefora  proved  thereafter 

of  Ja»tice  of  peace;  hoou  and  papers  to  be  demanded  by  etty  or  i 

clerk S14 

Jndgmcnt  aenlnot  jiereon  after 

▼acatlDg  jiidjrment  af tsr  party's  death 

appeal  after  di^ath  of  advcrne  party 

t  proceeding's  w  hen  imrty  diea  pindfng  appeal 
aeveiance  in  ejectment  after 
proceedinge  on  death  of  parties  In  partition 
action  for  death  by  neKllptnce. ,lt 

proceeditiga  to  discover  death  of  temint  for  life      

when  operates  as  a  revocation  of  f  nbtiilpRion  to  arbitration 

of  execnlor  or  administrator  not  to  affuct  pundlug  proceedings  for  sals  at  . 
mortgage  of  decedent's  real  property  for  di'bts,  etc ,  ' 

I  defined  with  reference  tn  cliipteT  on  Bnrrogates'  conrta 
when  temporary  admluiftlrator  antfiorizi  d  to  fifty  , 
letainlng  money  npon  accoautlui;  In  e  jrropstps'  courta  to  cover. 
aecertftintuent  t>f  by  eimitoror  adminiatrator .-..,..., 

advertising  tor •.. 

payment  of • •>.. 

petition  to  compel  payment 

decree  for  payment  

DSBTs;  Sai.k  or  D«CKi!Eirr'a    Rkai.   Pbopkhtv    for 

Dbhts;  8ai,k  of  Decedknt'b  Pf.iisonai,   PnoPiotTY  fob 

DKBTOR:    DlWnAIlfiK  Ol',  <1KNK11AI.1.Y — 

diBchargoot  insolvent  from  hiridebte Sl^lMrJ 

dlacbarge  from   ImprleoniDent   or   exemption  from    arrext  of  iaadtvent  , 

debtor 818" 

discbarge  of  imprisoned  judgment  debtor  from  imprif!onment 

OsBTOR  ;   AniutBT  op,  and  DiacHABOB  FiioH  IHPRIBONXBNT  xw  JtmncisJ, 

COITKTB. 

Dkbtoh's  Next  or  KtH,  Lkoatib,  HatB  on  DsriSKa— 

creditor's  action  agalnet IWH 

DbOEASKD  KXIOUTOB— 

aoconutlng  by   eiceciilorof 

DeCEABUU  WllNEfll! — 

evidence  of,  on  subsequent  trial 

execntion  against  property  of , tSW  I 

Decedent's  Debtb — 

compelliiii'  tLstamentary  trostee  to  pay , — 

Drc«n»ST'B  iJ^tate— 

»       action  by  or  agaimt  an  eiecntoror  administrator tM4 
action  by  a  creditor  against  his  debtor's  nest  of  kin  ;  legatee,  heir,  or  de- 
visee  >Mlf4 

action  to  ti^tablicb  or  impeach  a  will  Hth 

general  and  rniscellanpous  provijimiB     Ifl 

proceedings  by  crcdlvnt  or  lugaure  w  ooiagel  execntor,  etc. ,  topay  elalm.tTITH 

PBNSES ..,.,..... ~ ."SS<MB01 

DKCiatoH —  

defined v  •«,■!; V...'.. 

npon  tri*l,-whentobefil«4 


INDEX.  xxvjl 

DiMON — continued,  PBonoira 

of  coort  or  reptrt  of  raferee,  upon  demnrrer,  what  to  atat«  102] 

"  npuu  trial  of  toe  wholulBDue  of  fact 30S2 

In  action  for  oun-paTment  of  rent 1S07 

ty  currojmtc 2546 

within  wimttlme  judi^mfntrau^t  be  rendered  In  jaetlcca'  coorta 8015 

tlmeforfilinain  Cily  (!oiirt  of  New  Vnrk SITS 

vbcD  ccnclaBlauso(  law  uail  fact  to  bo  W!pBrat«)y  atatvd 8173 

i  See  also  Judosckt. 

^RBB»  — 

I  in  eurrogatff'B  conrta  SSfiO-S6fiS 

See  alto  AcootiNTmaa. 

«D— 

when  to  be  received  In  evidence , 

proof  of  ackurnvlt'iijfnient ;  whun  may  bo  rebutted. 

of  real  property  pituiittfl  nut  uf  Male;  when  evidence Mfi,  94T 

guardian  appointed  by  wHl  urdcral 8861-38(10 

8«ealso  CoNVKVAxca,  SaxHirr's  Dkid. 

rAfl.T  OEUKRA1.lt— 

iDdgment  on,  Dot  to  exceed  amoont  demanded, 
lie 


■8668       ,1 

,947 


ISSfl 

1358^ 

J 


now  token 

amount  In  Ruch  casee  ;  bow  deteroimed ..,., <..., \i\i 

appUcatioQ  la  court  for  judgment  on ;  when  Dece«iary. . . , . ; 1814 

"           proCMdlnga  on  Buch  application ,..; IBIS 

-notice;  when  dLfcndantln  default  entitled  to ;.. 1S19 

no  Jndfnnoutae  of  coiiri<e  in  nrntriiiiunittl  caa«i ...1S20,  tTSS,  1757, 1774 

recovery  of  diiwerai;a[nBt  infant  i>y •. IflOS 

'  aaccrtalninE  rtanm[;eB  tn  r^iplevln  ou..... 1787 

Stauut  in  JusTicrs'  CouaTa— 
plaini^iff  to  prove  certain  eitrinilc  facte  where  arrest  has  lieen  gnnM.  .8903, 8988 

defaults  in  justices'  conrta  of  Brooklyn 8128 

Fxcrra 781-780 

See  MiBTAXSS. 

DKrEJiOANT  — 

defined. . . . 

t"     for  pnrpoeea  of  condemnation  law 335il 
See  alfio  Fabtum. 
.AT— 

attorney  guilty  of ;  how  runiBhcd 
dicmisaal  of  action  for  failure  lo  ?erve  gnmrnona  on  necessary  party 

id  ;  for  urglcct  to  proceed 
lUHBilB  OkNEltAtLT  — 

defendant  mait  d^mor  or  answer 487 

when  he  may  demur *J8 

demnrrer  to  complnint  innst  specify  gronnds  of  objection 490 

Id.  -,  lo  all  or  pari  of  the  complaint  -,  id.  ;  to  part,  and  answer  to  part 493 

defendant  may  diraur  (o  reply 493 

when  plalntill  may  demur  to  anawL-r 494 

demurrtT  to  counterclaim,  when  defendant  demand^  an  affirmative  jndg- 

mcut 495 

Id.  ;  uiustepp'lfy  gxoundjsof  objection 464 

amenduientsln  certain  casea  after  decision  of  demurrer , 4I<7 

when  rjhJKClifm  may  t>e  taken  by  answer _,,•., 498 

objeclloD  1  when  deemed  waived ...i. 499 

]>XlIUnilER  IPf  JtlSTlOBS'  ClJUB'r» , SftlO 

eoeta  upon , . . . .  S>77 

DwnOiinRn  TO  UAyDAHVa ..1fH^W6i 

8e<j  also  Pleapisgh. 

dccielon  of  court  nr  referee's  report  upon,  what  to  state .,,......,...  J08I 

"Dmpohit  or  DKLrf-EHY  oi>  Propbhty— 

when  may  he  ordered  by  court. 717 

when  i<lirrifi  niny  take  and  convey,  etc 718 

deposit  of  eecurities  to  reduce  penalty  of  executor,  administrator  or 

guardian's  bond KMS 

XlBPOSITIOS  (iBNBllALLT 870-680 

taken,  und  to  bt  uted  wiMin  the §laU 8:0-866 

of  a  party,  etc 870 

of  a  witni'ssnota  party 871 
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DcpoaiTioN  GtvTRAiA/r—eontinved.  netm 

order  for  ezaminatioo O 

eub{)oena ffl 

service  of  order,  etc O 

deposition  when  a  id  where  to  be  taken St 

id. ;  of  party  confined  In  prison ;...    II! 

depoxition  by  consent IS 

manucr  of  takine  and  retaming  deposition M 

when  to  be  read  in  evidence n 

proof  of  witnesses' inability  to  attend n 

effect  of  deposition H 

original  affidavits,  evidence W 

deposition  to  be  ascd  on  motion H 

wliere  witness  may  be  compelled  to  attend W 

fees  of  witnesses 

taJten  without  the  stale,  for  use  within  the  state 887-18 

commission  ;  in  wliat  cases  to  Issue (g!,9 

how  and  upon  what  terms  granted M 

order  made  by  judge 

interrocatories  ;  bow  settled '. 891,  Hi 

id.;  to  be  annexed;  directions  for  retnm W 

oral  questions 8R 

open  commission  ;  when  may  issue SM,fSi 

last  two  sections  not  applicable  to  infants,  etc.,  or  foreign coontrieB SB 

notice  of  examination  upon  oral  questions Hi 

order  directing  depositions  to  be  taken tM 

beforewhomdepoBltlonamay  be  taken;  notice  of  taking 81) 

how  depositions  taken .' SOO 

commission  or  order  totakedepositions:  how  executed  and  retomed W 

certificate  of  execution : ..•■....    dOl 

"         a  sufficient  return M 

retnmbyagent M 

"     when  agent  sick  or  dead ;     tK 

fllinsf  deposition,  etc.,  so  returned 900,  W 

commission,  etc.,  by  consent 901 

where  return  to  be  kept ;  parties  maj  inspect  it,  etc (Ot 

suppression  of  commission ; .     (10 

evidence  ;  commission  when (11 

foreign  language ;  when  interrogatories  may  bo  in (li 

letters  rogatory .........;     91S 

takemoithin  thestate  for  use  without  theetatf SM-tSI 

in  what  cases  deposition  may  be  taken (14 

subpauna  to  witness (IS 

"         contents  of (16 

"         when  no  commission  is  issued (17 

"         justice  of  peace  may  subpoena  witness (18 

taking  and  return  of  deposition 919 

penalty  for  not  appearing 920 

D-poBiTioys  IN  Justices'  Courts gSSMSST 

Depositions  in  City  Court  of  New  York ' . , .    SJTl 

Dksionation  by  Justice  op  Peace  ov  Pbivatr  Pbrsom  to  Skbts  Man- 
date      8156 

Destroyed  Will— 

how  proved  on  application  for  probate 26il 

Detainer— 

forcible  entry  and  detainer  forbidden ; . . .     233S 

issues  in S45 

See  Forcible  Entry  AND  Detainer. 

DETER.1IINATI0N — 

defined  with  reference  to  ccrtioriari  to  review  decision  of  inferior  til- 
bunal , sua 

Determination  of  Claim  to  Keal  Property — 

action  to  compel 1638-MSO 

Devisee— 

execution  against  property  in  hands  of tffl 

when  miiy  maintain  action  for  waste    !!!*.         I65J 

creditor's  action  against  debtor's  next  of  kin,  legatee,  heir  or  deviBee.'.18S7-16C0 

Dilatory  Defences — 

to  be  verified 61J 
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IniBOTOBS—  sigonom 

action  against  directors  of  corporation  for  misconduct,  etc    1781-1788 

proceedlnga  to  enforce  liabilities  of  in  cases  of  insolvent  corporations 1796 

not  to  be  removed  or  sospended  except  by  final  j  udgment. 1811 

USBCBSBHENTS— 

what  disbursements  to  be  inclnded  generally  in  bill  of  costs SSSt 

Increased  disbursements  not  allowed 8SS0 

affidavit  of  to  be  fnmii>bed  on  taxation  of  costs 8267 

allowed  In  surrogate's  coorts 8SSQ 

upon  appeal  in  justices' co.irts 8060 

See  also  Costs,  Sims  Aixowbo  ab  Disbubsbwikts.  • 

tlBCBABOE— 

of  Jnry  failing  to  agree 1181 

"  "  "       in  jiistices' courts 8008 

of  insolvent  debtor  from  his  debts 2148-8181' 

of  ii'iprisoned  insolvent  debtor. 2168-2190 

of  imprisoned  judgment  debtor 8£0O.S218 

from  arrest  in  justices'  courts 2S01 

•'  »*    effect  of  on  action «902 

•laoHABoB  or  Imtbisonsd  Pbkson — 

when  city  court  of  New  York  may  grant   ' 8168 

Hbcontinuancb— 

change  or  vacancy  in  judges  not  to  effect  iS5 

costsupon 8860 

taSCOVBBT — 

Bnbsldiary  action  for  abolished.  >-. 19U 

>iBCOvicBT  or  Books  and  Fapebb — 

court  may  direct  discovery  of  books,  etc 808 

rules  to  prescribe  the  cases,  etc 804 

petition  f  ordiscovery,  and  order  thereupon 805 

order,  when  and  by  whom  vacated 806 

proceedings  upon  the  return  of  the  order 807 

penalty  for  disobedience 808 

efFectof  papers,  etc.,  produced 809 

>IBCOrBRT  OF  PkOPKRTT— 

proceedings  for,  by  executor  or  administrator 2706-8715 

JiBFUTED  CLAm  AOADJST  DeCBDENT'S  EsTATK — 

limitation  of  action  on 1882 

>IBPOLUTION  or  Corporation  ;  Action  fob 1785-1786 

See  Corporations;  Actions  Relative  to. 

>IB80LIJTI0N  or  Corporation;  Pboce2Dingb  fob Volttntabt 8119-2481 

>I8TINCT  Pabcei. — 

of  real  property  defined 8348 

>I8TBlBIITION — 

order  of,  of  decedent's  property 2T82 

married  woman's  estate 3784 

decree  for  upon  accounting 8748 

Dmtbibutive  Share — 
See  Leoact. 

District  Attobnet — 

not  to  act  as  attorney  in  certain  cases 78-81 

DiBTBioT  Courts  in  New  Tork  Citt — 

lists  of  trial  jurors  for,  to  be  selected  by  commissioner  of  jurors 1111 

summary  proceedings  to  recover  posEession  of  real  property  in 2289, 2246 

summons;  service  of  with  complaint,  proceedings,  thereon 8207 

proof  of  service 8808 

■who  may  serve  8208 

action  commenced  by  appearance  or  service 8209 

arrest 8810, 83 1 1 ,  8217-8219, 8281 

attachment 8210,  8211 

replevin 3213, 8211 

title  to  real  property;  proceedings  where  involved 8212 

appeals  from 8213 

jurisdiction  and  proceedings;  effect  of  act  upon 8914 

jurisdiction 8215 

removal  of  certain  actions  into  common  pleas 8216 

requisites  of  certain  undertakings 8219 

docketing  judgments;  execution  thereupon 8820 

enforcement  of  certain  iudgmeuts  in  favor  of  working  woman ^S^ 

costs  in  action  by  working  woman , •  XiStt 
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DlBTMCTOF  COtUMBU— 

•mbrau»d  lu  the  word    "territory" 

DrvniKMiis — 

>pportloniu«Dt  of.  by  oxecatonmndadJiilnlBtnitors....... , 

OtroBCB;  ACTIOK  FOB— 

Judgment  to,  to  be  by  conrt  only ,  —  , 

"  not  to  be  rcadered  on  defsnll,  etc 

See  «lso  DEVAt'LT. 

■nmiDon^;  reqnUitcB , 

when  mointilnable „.,. 

answer :  mode  of  trial:  jadgmnnt  by  default ,, 

whoa  divorce  deniefl  thuugti  adultery  prored 

rugnlatlona  when  action  broaglit  by  wife 

"  wliun  nctlon  broaght  by  bneband 

marriaee  after  dlTorci;  fur  adultery 

married  wuman,  wlii'n  deemed  a  resident ,. 

alimony,  counsel  fees,  etc 

final  judcniunt  may  award  coats 

counterclaim  may  bo  interposed 

caetody  of  children '. 

btuband  may  be  required  to  give  secnrity  for  klinionjr  or  aupport 
children 

payment  eufuiceable  by  contempt  proceeding! 

Docket— 

cancelling  docket  of  reversed  or  modified  judgment 

••  when  Kvcrsal  waa  by  conrt  of  appeals... ,. 

DoCKrT  Book 

of  justice  of  peace,  how  prored 

D'VfKBTlNlJ  Jl  D0MEST8 i  .  —    ,."-WH*" 

UOCKBTIMO,  TBAKSraiPTS  OF  JcBTIOia'  JtlOOXXMTB I0]74li 

DocuHENTART  EvinENCE  ;  see  £Tii>iKca. 

DOHESTIO  COBPOBATION — 

defined M 

wbea  deemed  resident  to  confer  JoiisdioUon  upon  superior  city  court . .    . .    tt( 
"  "  "  county  conrt JC 

■nmmona;  how  to  bo  served  npon til 

Sec  also  CoRiyiUiiTioji,  KoBEiaa  Cobfobation. 
DOCBLB  Comfiaaio.ss— 

to executnrs and aimlnlstrators ,., mt 

DouBr.1  Costs — 

donbla  damages  do  not  carry .,.., W 

^fhen defendant onUtied to ".....   SH 

InrrL-Ased  dlRbureeiueutB  not  aliowed iSBI 

Dotrin.«  Damaoe'i  — 

w iK-n  allowed  In  vrrdlct 

do  not  Cfirry  dnuWc  cnets 

when  dtifvudanteutitx-d  to  double  or  Increaaodcoata.... 

Increased  dlsbiLraeiuents  not  allowed 

DOWIB— 

ejectment  for.  abolished 

aa  affecting  proceedings  to  sell  the  decedent's  real  property  (or  debte.«(e. 

sr78.iir" 

In  premises  sondht  to  be  partitioned ]^ 

actioD  against  woman  by  owner  of  land  to  compel  determination  of  claim 

fordoiver inf 

PowsB,  AoTioK  roa i 

Imiltation  of 

aealnstwhom  to  be  brought ^ 

who  jolnc.i  an  riofemlaEta ;,,.   ,.,.....,., 

Id.;  where  d'jfoudaiits  claim  in  eoveralty „ 

damages  inny  Ikj  recovered ;  howestimaled ,, 

id.;  in  action acaiust  alionco  of  hurband ,.., 

id.;  where BLVcrjl  parcels,  I'tc .;. ,►-,.♦ 

Id.;  against  h-irs,  elc.  ilienineLind ,....,... 

action  barrod  by  oa^ignmiiit  of  dowor ....,,. 

Collnalva  rccovtry  not  lo  prujttillce  lnfal.t , . 

L complaint J...  11 

interlocutory  judgment  for  admeasurement uWf 

oath  of  couimlsalonora,  etc.;  removal;  flllinij  vacancy iM 

dower  liovf  aJmeagttted 
nport  thereupon .....,, 
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«wim,  ACTtOK  Ton— eontinufd.  ssozioiM 

■etting  aiide  report ISU 

fees  and  expensm 18IS 

&oikJ  JQdgmcDt . . . 1613 

plainlilT  iiiBj  rpcoTcr»Din  awarded;  court  may  modify  jadgment 1614 

junior  iticumbrancere;  not  affected  by  admeamiremcnt 181B 

appeal  not  to  stay  rxecmtiori,  if  nndrrtaking  le  K'^en ^ ISIQ 

Slaiiitifl  may  conecnt  to  receive  a  |{roBa  Bum lOlT 

efendantma^  consent  tij  pay  U;  proctyidings  thereu;     i 1618 

I  Interlocntory  jndgirieiit  for  falc ISIB 

M. ;  directing  a  jmrt  tu  be  laid  off IBM 

'liens  to  be  ascertained , 1G31 

I  Id.;  payment  of;  or  sale  anbject  to 1622 

report  of  eale 16^ 

'  final  jadfrmcnt  thercou 1624 

I  niOTisioaa  as  (o action  for  partition  mado  applicabli! ISSS 

[  tazea,  aBeoanDeiits,  <ftc.,  lo  iw  paid  out  of  pri>cee{]a  of  Bale , 16TQ 

\  Judgment  in  to  be  entrri-il  in  county  wb«re  land  situated 10T7 

action  by reTereioncrafturtt'DBufis  default 1880 

I  liability  of  purcliaacr  pending  action laflfi 

fees  of  Burveyoreand  coram  iegionyrs 8290 

KKAHD    flABITCTiLL;     ArPOINTHENT    OF      CoHMITTEB,     PoWBBS    JIKD    DU- 
TIES  282ft-S844 

tKAKD  HAniTUAL;  S.LLB,  ETC.,  Of  IUaI.  PKOPBJiTV  01* SAO-HHIil 

Etcbbsb  CoirSTT— 

jaUllbcrtleafor 14S 

etcnogrupher  for  Bupretne  and  count/ eoarta  of 256 

BCTMINT  — 

defined 3843 

execntlun  awarding  po»"e*BlaD  of  res!  property , 1378 

plalntill  may  rccuvor  daiuacca  witli  the  land 14116 

k  TeoU  and  profiiH  t<>  b«  Included  In  damages 1497 

'  jnortgageecannnt  cnHtniain  action 149S 

'.  action  cimiiut  bf  miiiiituiuid  for  duwer HV9 

separate  Bi'tion  by  joint  tenant  ur  tecntct  in  common 1500 

grantee  of  laiiilalieid  ailvtr^tly  may  maintain  action 1501 

agaJniit  whom  action  to  he  bruuKlit 1508 

•who  may  IrojoSued  asdofpiwiiiniu 1503 

when  acliun  luuy  bo  liroiiglit  for  Don'paymentof  rent 1B04 

Id.;  wTien  rijilit  of  rc-eulr/ is  rcet'fVL'dror  *unt  of  distress 1B05 

action  agalnet  tenant;  when  procecJinKa  to  be  etnjed 1509 

id.;  amount  of  rent  In  arrvar  ti)  bentuted  in  judumuut 1B07 

id,;  when  pos8es.»ioii  toberotorcd  to  riefendnnt 15f8,  1608 

id.;  n«e  of  property  when  set  off  against  tent IBIO 

complnlut 1498,1511 

motion  For  plaintUTa  Bttoruey  to  produce  hia  authority ,., lljia 

order  thfrenptin 1818 

evidence  of  authority 1514 

when  onster  to  he  proved 1615 

severance  of  action , 1816-151S,  1.^28, 1528 

verdict,  etc.,  to  §tate nature  of  plaintlira  oitato,,,..' 1519 

expIralloQ  of  plaintiffs  title  bcloro  trial 1580 

abatcmiDt  of  action. loSl 

action  tu  bo  dlviili;d,  vitca  diifRrent  periiona snccccd  to  diSorort  porcela. . .  1632 

Id. ;  wh(!n  dllfpreut  persona  sHccccd  to  rcnl  property  and  rents  and  proflta.  158S 

effect  of  judgment  rpiidcred  after  trial  of  Isaac  of  fact ,.,  1524 

new  trial  may  be  grnnicd 1825 

effect  of  judgment  by  lirfault,  etc ISiitt 

id.;  exception  in  ca«o  of  disability ,.i..,.,, lfjS7 

the  last  three  sect  iona  qnulilicd , llffiS 

pOBseasion  not  to  be  changed  by  vacatlog  of  jadgment,  except,  etc. .- 1539 

«¥idrncoon  new  trinl 1630 

damages  recoverable;  eet-oE  by  defendant 1581 

action  by  revcroioncr  afier  tenant's  default  in  ejectment '. 1680 

liability  ot  purclioei'r  peudlng  action 1885 

final  order  awarding  pfmsi'Hsion  in  proceedings  to  discover  death  of  life- 

Cit  concIuBiTC  in  ejectment 2319 
'ere  to  an  action  to  recover  the  immediate  posacsFion  of  real 
$S43 
d 


ii(  rrial  juror*  ;  pDniiihment, 

JiKlKBM    DOMAIM  — 

Writ  Of  uciaeBiinieDt  of  damagM. 
See  also  Condxmnatiom  Law. 

AB»BB««Kr— 

of  time  

"       to  plead  in  acUou  upon  promlworjr  note  aKaiuat  corporaUon. 

ENTBIIt' —  * 

copies  of  origliial  entries  ;  when  cTifleiicc. . . . 
'•  how  to  be  verillfid 

BjtTBT— 

forcible  entry  and  detainer  rnrhiddcn. 

Sosues  In 

See  Forcible  Entrt  and  Dbtainsr. 
Ekiby  or  Jddujmnt 

See  al»o  J  irDUMCNT, 
BquALiTT  or  Pahtitiok 
E<jDiTT  or  Kbdbmition— 

wbi-n  not  liable  to  execution, 
Kbib  Countt— 

jail  liberties  for.' -. 

Ebror- 

writ  of  abolished 

See  ArPKAi.  Ubhbballt. 
Ebbors— 

See  Mistakes. 
EacAFi'— 

new  execution  against  person  may  be  issued  after  eKcape 

See  CoBONER  ;  Jail,  Libejitibb. 
BscBRAT ;  Action  to   Rbcoveh  PnoPEirrT  Eschkatcd  ob  Forfbitxd 

Treason ....I! 

Stiubnob— 

competency  of  witneeses  and  evidonce  tn  particular  cases 

oatns  and  aOirmEKione itt^ 

docoinenltiry  evidence afl  a  snlwtitate for  oral  ti*tituony.  llel4K 

proof  of  a  document,  executed  or  njmuiningwithlu  the  Matt- vkili 

proof  of  a  document  remainiuc  in  a  court  or  public  ofllce  of  the  TTnlted 

States,  nr  ejteciited  or  remaining  without  the  male Mt49l 

forelpi  pati-nts,  docomcnUand  records,  how  proved lUl 

certllicatca  of  authentication,  fomi  of |U 

"  tobe  sealed IISB,I> 

seals,  rales  as  to MMtt 

rules  of  common  Ipwas  todociimonbiry  evidence  not  an  peraeded W 

evidence  on  new  trial  in  ejectment. ,   lUI 

incorporation ;  when  nemi  be  proved  on  trial I7!l 

siockb jiderB,  oflkcra,  alienee*  and  aeenta  of  corporation  not  fwlTileKed 
frtim  tef*tifyinjr  ri*H(iectIiig  cori)onilion 

certain  HC'ctlona  rdative  to  ('xeculors  and  adminlstratora  not  to  vary  gcil- 
crHlmli-aof  evitlenee 

proof  of  l»0t  wUl  la  action  to  e-tablish 

witness  to  will   not   dlBiinaliBed    from  testifying   respecting   execution 
thereof 

when  decree  directing  payment  by  execntor,  administrator,  etc.,  evidence 
of  assets 

how  far  letters  in  BiirrogBte'H  coqrt  evidence  of  authority 


wills  and  exempIiAcatiotis  ;  when  may  be  read . 
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authentication  and  proof  of  foreiixn  wills l!TIIS,ni» 

commission  to  tike  teelinitiny  iajiiaticpfl' courts jt  '     " 

See  Kpuorolly  for  cimiiuUsiou  la  take  testimony  •  dbpositionb. 
deposition  in  juBtices'  courts  ;  when  may  lie  ri'Sa  in  evidence..., 
ex-p:irti>  nlHilavi:  j  whi-n  eviilence  iu  jiiplice?'  courlp . 


coihjjciuncy  of  witness  in  jusliccB'  court ;  how  dilermined . . . . 
entries  in  Justices'  docket  book  ;  when  and  of  what  evidence. 


judKuicntof  justice  of  tiie  pi  ucc 
ErinE.NOEs  op  Bedt— 

bow  li'Tlod  upon  under  an  execation. 

AMINATIOH  BeFOBB  TBIAI, 

See  DnroBiTioM. 


how  proved 
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SXOXPTIOH—  SECTIONS  ' 

wben  not  to  prejudice  motion  for  new  trial 1008 

upon  trial  In  earrogates'  courts 8545 

See  also  Casb  and  Bzosftions. 

JEZXCUTION  GKNBRAU.T 1362-1888 

to  whom  directed ;  proTlsion  where  gheriil  is  a  party 1362 

time  of  receipt  to  bo  indorsed  tbereapon 1368 

definition  and  classification 1364 

to  what  counties  may  issnu 1365 

requisites  in  general 1866 

"        when  issued  on  filing  transcript  from  justices'  conrt 1867 

"       for  collection  of  money 1868 

"        asainst  property 1369 

"        where  warrant  of  attachment  has  been  levied 1370 

"       against  executor,  etc 1871 

"       against  the  person 187S 

requisites  for  delivery  of  property ;  money  recovered  by  same  judgment, 

how  collected 1378 

separate  executions  where  separate  sums  awarded 1374 

executions  of  course,  within  five  years 1375 

'*        after  death  of  judgment  creditor 1878 

*'        when  can  be  issued  after  five  years 1377 

"        leave  to  issue ;  motion  for 1878 

decedent ;  when  can  be  Issued  against 1379-1381 

stay:  wben  not  reckoned  1882 

sarriving  judgment  debtors ;  execution  against 1383 

■ale ;  when  and  how  conducted 1381 

"     penalty  for  taking  down  or  defacing  notice  of 1385 

"     validity  of ;  when  not  affected  by  sheriff's  default 1386 

"     sherift,  under  fherifl  an  J  deputy  sheriff  not  to  purchase  at 1387 

under  sheriff ;  when  to  enforce  execution 1888 

See  also  Jubticss  ot  tbb  Peaob  ;  Courts  or. 

EXBCrUTlON  ABAIHBT  PnOPEnTT— 

to  issue  to  sheriff  who  has  levied  under  attaclmient 708 

where  warrant  of  attachment  was  levied 708 

flnaljndgment;  wben  not  enforceable  by 1240 

confession  of  judgment ;  execution  upon 1376-1277 

vroperty  exempt  from  levy  and  sale 1 38S- 1404 

lien  <tf  execution  vpon  personal  properly,  levy  vpon  and  tale  of  personal 

vroperty,  righU<(f  indemnitors  of  s'lerif 1406-1429 

reatpropertyi  lale,  redemption  ana  conveyance  of,  rights  and  liabilities 

Hfpereoni  interested l-'42-12 14, 1430-1478 

realproperty/remediesforfaUureoftitletojandtoenforcecon^ribution.UT^UBIi 
when  execution  against  property  must  first  issue  before  execution  against 

person 1489 

new  execution  after  escape  1492 

when  not  to  issue  against  municipal  officer  1981 

sgalDst  executor  or  administrator 1825-1827, 1889 

See  also  Justices  of  thh  Peace  ;  Coubts  op. 

BxEOXrnoN  AGAINST  Joint  Debtobs 1934, 1936 

BlxsoirnoN  against  People 1985 

HixBOunoNS  IN  District  Courts  ojt  New  York  Citt 8220 

BZBCtrxiON  IN  Keplkvin — 

lequisites 1781 

sberifl's  powers  under 1732 

action  on  undertaking  not  maintainable  till  return  of 1781 

sheriiTB  return  as  evidence 1734 

BZKCUnON  AGAINST  THE  PsBSON 1487-1405 

in  whi^  cases  may  be  issued 1487 

Id.;  against  a  woman 1468 

when  execation  against  property  must  be  first  issued 1489 

simnltaneone  executions  not  allowed  against  property  and  pereon 1400 

id.;  when  debtor  has  been  taken 1491 

new  execution  may  issue  after  escape 1492 

id.;  when  debtor  dies  charged  in  execution 14rH 

id. ;  when  creditor  discharges  debtor  after  thirty  days 1404 

new  execution  not  to  be  enforced  against  real  property  sold,  etc 145*5 

city  court  of  New  York  ;  wben  may  relieve  from  unprisonmcn' ?1E3 

Bee  also  Justices  of  tbe  Peace:  Courts  ov. 
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BiBCVTOB— 

cxt!('ution  sgalntt  property  In  huidi  of 

may  fue  in  justices'  courts  

actionn  by  or  againit  txeeulor*  or  aJminlttratori 

to  be  brought  In  repreeeoutlve  cspacit j 

wbcn  pn^onaJ  and  representative  caant^s  of  action  may  be  joined  . . 

I  Id.;  si'parate  doclteta  and  exccntionB 
rogiilntiont,  when  some  of  the  execiitom, pt«. ,  are  not  EiunmoDed... 
executors  who  have  not  qunllflwl,  not  necessary  partloa 
action  b;  lejatee,  etc.,  agninst  executor,  etc 
Id.;  by  lufiintu;  guardian's  bond 4,,, 
when  action  borriKl  by  judgment  against  belr,  etc 
limitation  of  oction  by  creditor  on  claim  rejected,  etc  
decedent's  real  property  tint  Ixmnd  by  judinuent  af^alnat  execaiorV 
want  of  «!wet»  not  to  be  plusiied  l)y  eiecutor,  etc  
leave  to  Isaie  oxccntion  aKttini»t  espouwr,  etc ^ \, 
Id-;  how  procured  ;  order;  and  conKntsthereof ............  ,,,,;, 
security  may  be  requirtd  from  a  leiptcu ,.,., 
actions,  etc.,  wlieu  not  to  abate  .,.'., 

exeention  on  former  judgmeut ][ 

action  against  eieeutor,  etc.,  who  has  been  anperseded. 

tfaise  pleading  by  executor,  etc .... •..,'.".." 
when  Inventory  may  be  contradicted ,  ,/., 
Ila  bllity  for  uncollected  demands .  [ 
the  laist  two  seclians  qualified !"""' 

costs  ;  how  awarded ...[!.!! 

Id.;  when  awarded  "\ 

»whcn  receiver  appointed  as  SDccoasor  of  eurrlTlng  6xc«nlor'. ".'.'."... . 
when  decree  Jireciiug  payment  tu  creditor,  etc.,  evidence  of  assets 
oatli  of  before  isBuani  e  of  letters 
dejiaslt  of  securitiea  t  o  re<iuce  penalty  of  bond 

liability  of,  for  money  or  other  property  received 

removal  for  failure  to  give  new  uond 

Burrogate  mav  direct  custody  or  deposit  on  disagreement  Of 

action  upon  bond  of  opou  return  of  execution 

euceesKir  may  prosecute  ofllcial  bond 

I         action  on  ofllclaJ  bond  when  no  gacccssor  appointed 
pemons  ln<iimpi>teui  to  serve  as 
supplomr  atHry  letters 
executor  not  naniod  In  letters  not  toaet 
liability  tif  person  iiuanttiorized  to  act  as 
prooeortings  to  discover  property  withheld 
'                    "           order;   service  of  citatioD;  officers -who  m>r~>At'ii 
gate's  absence. 
proceeedings;  examination  and  decree 
"             uecuTlty  to  prevent  decree. 
"              warrant  to  seize  property  . 
Inventory;  appointment  of  appraisem  and  appraisal 

"  aaaets;  what  to  be  deemed 

"  exemption  for  widow  and  childreik 

"  contents  of  Inventory 

■■  return  of 

'■  return  of  how  compelled 

sale  c»f  personal  property 

debts;  asrertainnieutof. 

"        paymeutof     

rents;  auniilttea  aad  dividends;  bow  apportioned 

legacies;  payment  of 

"       petition  to  compel  payment  of 
"       deoree  for  payment  on  givinft  security 
exempt  property :  proceedings  for  neglect  to  sot  apart 

oommlsstons  ^     

olalms  for  or  againsli  may  be  determined  upon  accounting 

eOect  of  sutnte  of  limltaUona  upon  claims , 

See  also  Acooi7ini:<QS  a  Bubsooatek'  Coddis,  Lvrraiw  Tsbtamcmtj 
etc. ,  SiTiuocATxa'  OotntTS. 
EMEomron  rrn  Hott  Tobt— 

liability  of  parson  acting  as 

ExK}tfurn>\nri}i  — 

8««  DociTMEKTMiM  Evinssc*. 
EiKAU'rioN  FRou  AmiiTKr—  .       ,       _     .. 

of  insolvent  debtor  ani 4Vac\..aT6o  ttovcVTO^frto^tixwA 
JSXKIIITIOM  PBOM  JDU-S  DutTI— 
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SECTIONS 

SxKKvnOHi'BOMLavT  And  Bale   uioieb    ExEonnoii 1389-1404 

Bkm  EucuTion  AqaikbtPbofebty. 

SuMPX  Pbopebty — 

for  widow  and  children  of  deceased's  property 2713 

prooaedlngB  for  neglect  to  set  apart 2724 

compelUng  executor  or  exemption  provided  for  In  decree  onkcconntlng.  3724 

from  ezecntlon  In  instlceg'  coarts 8088 

IXONBKATIOK  OF  BAIL 591-<I01 

8efl  ABBiaT. 

BX  P'ABTX  AmSAYTT — 

not  to  be  received  in  jnsticeg'  conrts  except  on  consent 80M 

XxpacTBD  Party— 

examination  before  trial 870-888 

BXPRBSS  Compant— 

service  of  snmmons  npon  in  jnstices'  coarts 2831,  2882 

BXTXNBioN  or  Tike 780-785 

to  plead  in  action  against  corporation  npon  promissory  note 1778 

iBXTOBTION— 

penalty  for 8282 

Fact— 

when  issue  of,  arises 964 

trial  by  Jury  of  specific  questions  of 970,  971 

questions  of,  reviewed  on  appeal  to  court  o'  appeals 1838 

9'AiiSB  Ckbth'ioate — 

penalty  for  physician  in  Kings  county  giving  false  certificate  to  enable 

jnror  to  evade  duty 1161 

Id.,  in  New  York  county 1120 

fBDXBAI.  PbOOBSS — 

sheriff  to  receive  prisoner  committed  under 183 

PmKa;  Obnbbal  Pbovisions  Bblativb  to 8280-8295 

Judgment;  when  not  to  demand 61 

party  prosecuting  as  poor  person  not  liable  for 461 


taking  fees  n^t  prescribed  oy  law,  prohibited, 
id.;  for  services  not  rendered,  ( 


,except,etc 8281 

penalty  for  extortion 3282 

clerk  of  court  of  appeals  to  account  for  and  pay  ovsr  fees 8283 

fd.;  clerks  of  superior  city  courts  in  New  Tork  and  Brooklyn 8284 

Id.;  certain  county  clerks  and  registers 8285 

general  provi^on  as  to  fees,  etc. ,  to  be  accounted  for 8286 

*     f  eea  of  certain  officers  to  be  t^axed  upon  demand 3287 

partieB,  attorneys,  etc.,  when  not  allowed  fees 8288 

no  fee  for  administering  certain  ofiBcial  oaths 3289 

certain  searches  to  be  grataitous 8290 

officer,  etc.,  may  charge  fee  paid  for  oath,  postage,  etc 8891 

id.;  hM  fees,  etc.,  to  be  paid  Dofore  required  to  transmit  paper. 8-292 

provision  where  printers  in  county  refuse  to  publish 32M 

affidavit  of  refusal  to  publish,  etc 8294 

comptroller  to  audit  certain  charges .^95 

Cbjis  :  Sums  Aixoweo  as 3298-3332 

arbitrators' fees 2371 

foreclosore  by  advertisement;  fees  in 2408 

fees  In  surrogates'  courts ?"6,V2587 

referee's  fees  generally 8298 

id.;  npon  sales  of  real  property 8297 

fees  for  oaths  and  acknowledgements 8398 

surveyors'  and  commissioners'  fees,  in  action  for  partition  or  dower,  etc. . .  8299 

fees  of  the  clerk  of  the  court  of  appeals 8800 

clerk's  fees  in  civil  actions  generally 8301 

the  last  section  qualified 8302 

clerk's  fees  upon  naturalization 33^8 

fees  of  county  clerks  generally 8TO1 

certain  provisions  not  affected  by  the  last  section 3305 

fees  of  register  and  other  clerks 3308 

BherifTs  fees 3307 

the  last  section  qualified 3808 

Id. ;  how  collected 8309 

coroner's  fees 3310 

stenographer's  fees  for  copies  of  notes 8311 

compensation  of  constables  attending  courts 8312 

fees  of  trial  jurors '^^k 

supervisors  may  make  allowance  to  grand  and  U\a\  jiuoT* ^m 

id. ;  extra  pay  upon  protracted  trials ^^ 

Jiiron'/ees  In  special  proceedings 
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Fan ;  8ux8  Aixowxd  M—eorMtuied. 

fees  of  printers 

witnesses' fees  generally.... v  ••••••. 

id.;  on  deposition  to  be  used  In  another  state. 

receiver's  commiBsions...... .......... -...■■.•• 

fees  of  county  treasurer  and  chamDerlam  of  H.  i 

fees  of  a  i  ustice  of  the  peace 

constable's  fees 

Id.;  affidavit  upon  claim  for  travel  fees 

justices' court,  fees  upon  a  commission 

id.;  juror's  fees 

id. ;  wiineasea'  fees ■.■■■■■,• 

id. :  fees  to  be  paid  before  services  rendered 

id.;  by  whom  fees  to  be  pa'd  ............. 

certain  special  provisions  excepted  from  tnla  title 

proviBione  as  to  change  in  fees 

this  title  applies  to  civil  cases  only 

See  also  CoMMiasioNs. 
Feigned  Issubs — 

abolished 

attorney  convicted  of,  may  be  stricken  from  roll 

copy  of  charges  to  be  served 

Fictitious  Name— 

when  defendant  may  be  designated  by 

Final  AcconNTiNu  in  StJBnooATBs'  Courts 

Final  Judgment— 

defined  ., 

dismissing  complaint;  when  does  not  prevent  new  action 

what  reviewed  on  appeal  from 

appeal  from  lo  court  of  appeals  after  affirmance  of  Interlocatory  judgn 

or  denial  of  new  trial \:  ■■;••:. 

in  what  caB?8  appeal  from  to  general  term  anlhorlzed 

appeal  to  general  term  from,  after  affirmance  of  interlocatory  judgn 

or  denal  of  new  trial 

See  also  Judgment. 
Final  Obdeb— 

in  surrogate's  court  denned 

Findings— 

refusal  of  court  or  referee  to  find  may  be  excepted  to 

requests  for,  on  trial  by  court  or  referee 

upon  trials  in  surrogates'  courts 

FiN3  ;  Action  to  liKcovER  

Pine  ;  Fbocebdings  TO  Collect 

clerk  to  make  schodule  of  fines  imposed 

warrant  to  be  issued  by  him 

11. ;  when  delinquent  residjs  in  another  county 

execution  of  warrant 

return  thereof 

proceediiip^B  if  fine  not  collected 

who  to  be  inclntied  in  schedule 

liability  of  sheriff 

application  of  this  title 

Fines  and  Penalties— 

remission  of  in  county  courts  

Imposed  by  justice  of  peace;  how  remitted 

Finks  of  Delisquknt  Juno:;? — 

in  New  York  county,  power  of  judge  to  remit 

"  proceedings  to  remit  or  enforce 

"  uncollected  may  be  docketed  and  enforced  as  j 

ments 

"  commissioner  to  rcceiv.; ;  his  account 

"  corporation  to  prosecute  for 

in  special  proceedings 

Fines  op  Delinquent  Jukors — 

in  Kings  county;  court  of  record  may  impose 

'^  enforcement  and  remission  of 

"  coinmissioiicr  to  collect  and  make  return 

"  or  doctetid  a^id.  cntotced  aa  judgments 

10  special  prcoeedingB 
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fcR»—  BSOnONS 

designation  of  another  jail  In  case  of 135 

removal  of  prisoners  daring 143 

Fouo— 

defined 3S43 

INlBOtBLB  KnTBT  and  DGTAIITEB — 

forbidden 2288 

lasnes  in 2845 

treble  damages  recoverable 1669 

RmBOIOSUBB  OF  CHATTKL  LtBN 17a?'-]741 

fOBBOLOSTTBB  OF  MOBTQASE  BT  ACTION 1686-1637 

flnsl  judgment ;  contents 1626 

defendants;  who  may  be  made 16i7 

other  actions  for  mortgage  debt,  when  prohibited 1628 

complaint  to  state  whether  such  action  bronght 1629 

If  judgment  rendered  therein,  execution  to  be  returned 1630 

lis  pendens ;  when  to  be  filed 1631 

eiRCtof  conveyance  nponsale  ■. 1638 

snrplos  ;  disposition  of 1683 

dismissal  of  complaint  on  payment  of  sum  due 1684 

payment  after  jua^ment ;  when  proceedings  to  be  stayed 1635 

when  part  only  of  the  propcity  to  be  sold 1636 

when  whole  property  to  ba  sold ' 1637 

taxes,  assesEments,  etc.,  to  be  paid  out  of  proceeds  of  sale 1676 

jndgment  in  to  b3  entered  in  county  where  land  situated 1677 

l^naciX)BirKE  or  Moutgage  bt  Ar.viaiTiBBMltNT 2387-8400 

when  mortgage  may  be  foreclosed 2387 

notice  of  sale ;  how  given  2388 

■      id.;  how  served 2389 

dnlj  of  county  clerk 2300 

contents  of  notice  of  wile 2S91 

sale:  how  postponed 8398 

Id. ;  now  conductoj ; 2898 

mortgagee,  etc.,  may  purchase , 2394 

effect  of  sale 2895 

affidavit  of  sale,  and  of  posting .  serving,  etc.,  notices 2396 

when  one  affidavit  eufflcea  ;  p:i  ited  nofica  to  be  annexed 8897 

affidavits  may  be  flleJ  and  rccordcO 239R 

note  upon  record  of  mortgage 2899 

deed  not  necessary 2400 

'      costs  allowed 2401 

expenses  allowed 2408 

'     taxation  thereof 2408 

».    surplus  money  to  be  paid  into  supreme  court 2404 

*'    claimant  of  surplus  money  to  file  petition 2405 

,'     application  for  surplus  money 2403 

order  for  distribution 2107 

limitation  of  last  four  rections 2408 

application  of  this  title  to  mortgages  to  the  stata 2 109 

Pdkugn  Cobpobation— 

defined 8843 

summons  ;  how  to  be  served  upon 432 

books  of ;  when  evidence 989 

when  may  sue 1779 

when  may  be  sued 1780 

See  also  Cobpobation. 

FoBXiaar  Codbt— 

records  of,  when  evidence 952-954 

FoBxrsN  Document— 

when  can  be  read  in  evidence 936 

COBEION  JuDaMS>IT — 

does  not  affect  right  to  arrest 552 

See  also  Evcdence. 

foBEIQH  JtTBT 1063,  1071 

IV>hib:on  Lakouage — 

when  intermgatories  for  commisBlons  to  take  testimony  may  bo  in 918 

BV>BEIGN  Patent— 

when  enaeuce Quft 


xxxviii  INDEX 

Foreign  State— 

gtatutea  of  how  prove<l ; W 

Foreign  Wii.lb;  Ancii.i.abt  Letters MMf 

See  also  KyiDENCE. 

Forfeiture^ 

action  by  private  person  for  penalty  or  forfeiture ISK-M 

"      to  recover U61-W 

FoBTEiTED  Recoonizanob  ;   Action  Upon ,.Utl-lM 

Forms— 

Bummons ti 

notice  In  service  by  publication M 

affidavit  of  verification 81 

oath HI 

affirmation M 

certificate  of  executing  commission it 

confession  of  judgment UH 

writ  of  habeas  corpus  to  inquire  into  detention M 

writ  of  certiorari  "  "  IS 

debtor's  affidavit  on  application  to  dischareo  insolvent  f.oai  hia  debts..  08 

imprisoned  insolvent  debtor  to  bo  discharged  fr:;m  Imp:  iscn:aont !!©*■ 

prisoner's  affidavit  on  application  of  imprisoned  judgment  debtor  to  be 

discharged 9N 

affidavit  on  application  to  discharge  imprisoned  judgment  debtor SW 

oath  of  juror  in  justices'  courts !W 

oath  of  witness  "  '  Sill 

oath  of  constable  to  keep  juiy  in  justices'  courts lon 

Frakchmb  ;  Action  aoainbt  TTsubpbb i^S-ttSi 

Fraud — 

when  witness  not  excused  from  testifying  as  to. ...  .J 0 

FHnoi.oua  Pleadings — 

how  disposed  of SS 

notice  of  motion  to  strike  out  in  city  court ;  time  to  be  given  on W 

FUNPIRAL  EXPEN5B:J  ;   SaIJI  OI"  DeCBDENT'S  ReAI,  PnOPBUTY  FOB ST'tMBIIl 

Uenebai,  Term— 

fees  of  officers  attendin;; ifl 

exceptions  taken  upon  jury  trial  heard  at IW 

motion  for  new  trial  at lOW 

judgment  at,  in  certain  cases '. Ifi4 

"           upon  motion  for  new  trial K5 

verdict  pnbject  to  opinion  of 1334 

apijeali?  to lS4fr-lSB 

General  Verdict — 

dollned 1181 

fjRAND  JfKORS- 

cfloct  of  the  code  npoii 381 

Grantee — 

may  maintain  ejectment 1501 

Grantor  — 

when  may  maintain  action  for  waste 16S 

Guardian  ad  Liti:m — 

for  infant  plaintiffs  and  defendants 488-*" 

In  partition 1583, 15SS 

not  allowed  to  purchase  at  sale  auectiiij;  ward's  really,  esrept,  etc IM 

when  to  file  bond  in  action  by  legatee  for  distributive  Bbare IKiC 

liableforcoBtsagairiFt  infant  plaintiff 8^ 

See  also  Special  Guardian  in  Surtiogates'  Courts. 

Guardian  ad  Litem  in  Justices'  Courts 2S87, 888 

Guardian,  General— 

actiim  against  for  waste 1(BS 

holdini^  over  in  possession  of  real  estate  ;  action  af^ainst WU 

Guardian,  Gkneral,  Surrogate's  Authority  Over— 

appainfmcnt,  removal  and  reHgnation  of  general  guardian S831-SI1 

oath  before  issuance  of  letters gSM 

deposit  of  securities  to  reduce  penalty  of  bond gi9S 

liability  for  money  or  other  property  received iSSC 

power  of  court  to  appoint  guardians 28S 

petition  for  appointment,  By  infant  over  fourteen ,,, ggS 

contents  of  petition  ;  citation , ]..    883S 

id.;  where  petitioner  is  a  married  woman .-  , '//_,    8gM 
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InAXDiAK,  OnnsAL,  Subbooate's  Autbobitt  Ovicb— continued.  bbctions 

appoiiitment  of  goaidian 2835 

Knaidiui  to  be  nominated  by  infant 2826 

appointment  of  temporary  gnardian  for  infant  nnder  fourteen 2827 

teaa  of  office  of  temporary  guardian 2828 

InqniryastoTalneofpropwty 2329 

aoalillcation  of  gnardiim  of  property 2830 

10. ;  of  enardliln  of  person 2881 

wlien  letters  may  be  revoked  for  misconduct,  etc 2882 

.    citation  ;  hearing ;  decree 2838 

■nspension  of  gnardian ;  effect  tliereof 2884 

ai^cation  by  gnardian  for  revocation  of  letters 2885 

proceedings  tnereapon 2888 

ward  ornew gnanuian  may  rectaire  accounting 2837 

appUcatloo  for  ancillary  letters  to  foreign  guudian 2838 

pcoceedlngB  thereupon 2889 

effect  of  such  letters 2840 

application  of  the  last  section  to  former  guardians 2841 

ttmervision  and  control  ofgenentl  guardian  ;  settlement  afhU  accounts. .. 

■"'  "  '  .    *"  2843-2850 

gnardian  to  ile  annual  Inventory  and  account. 2848 

affidavit  to  be  annexed  thereto 2843 

aminal  examination  of  guardian's  accounts 2844 

proceedings,  when  account  defective,  etc 2845 

aniTOgate  may  direct  as  to  infant's  maintenance 2746,  3846 

when  judicial  settlement  of  guardian's  account  compelled 2847 

accounting  by  successor  of  deceased  gnardian 2606 

id. ;  as  to  gnardian  of  person ■ 2848 

when  guardian  may  compel  judicial  settlement 2849 

citation ;  proceedings  thereupon 2850 

ffuardiant  appointed  by  will  or  deed 2851-2860 

will  or  deed  containing  appointment  to  be  proved,  etc.,  aud  recorded 2861 

testamentary  guardian ;  qualification,  letters;  etc 2852 

when  security  required  from  guardian  appointed  by  will  or  deed S868 

what  security  to  be  given 2854 

Inyentory  and  Intermediate  account  may  be  required 2856 

when  snrrogate  may  compel  judicial  settlement  of  account 2866 

effect  of  decree 2867 

removal  of  gnardian  appointed  by  will  or  deed 2868 

resignation  of  such  a  guardian 2859 

appointment  of  successor . ,  2S30 

}ttabi)IAN,  Special  ;  in  Subrobate's  Coubt— 

when  to  be  appointed 2.'i80 

notice  of  proceedings  to  appoint 2531 

■  clerk  In  surrogate'e  court  not  to  act  as 2sll 

{abbas  Cobpus  ahd  Cbbtiqeabi  to  Ihquibb  ikto  Distention 2015-2066 

who  entitled  to  prosecute  the  writs 201 6 

when  neither  writ  shall  be  allowed. 2016 

application :  how  and  to  whom  made 9017 

application  In  another  county  ;  proof  required 2018 

contentsof  petition 2019 

when  writ  must  be  granted ;  penalty  for  refusing 2020 

form  of  writ  of  Iiabeas  corpus. 3021 

form  of  writ  of  certiorari 2022 

when  writ  returnable  before  another  judge 2028 

when  writ  sufficient 9024 

when  writ  to  issue  without  application 2025 

letnm;  its  contents 2026 

babeas  corpus ;  body  of  prisoner  to  be  produced,  unless,  etc 9027 

proceedings  on  disobedience  of  writ 2028 

Id.;  precept  to  bring  up  prisoner 2089 

Id. ;  power  of  county  may  be  called 2030 

proceedings  on  return  of  hatieas  corpus 2031 

when  prisoner  to  be  remanded 9082 

when  to  be  discharged  in  civil  cases 2038 

the  last  section  qualifled 2084 

proceedings  on  irregular  commitment 2089 

id. ;  when  prisoner  may  be  committed  to  another  officer 2087 

custody  of  prisoner  pending  the  proceedings 2085 
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H  ABBAB  CoBpna  ahs  CwenoKkm  to  Itracma  into  Titfratmas—eoMinuei.  rat 

notice  lo  perBon  interested  In  detention 

prUonermaj  controvert  retnra  ;  proof s  thereof 

liroceedlDffsapon  sicknees,  etc.,  or  prisoner 

when  certlonn  to  issne  on  application  for  habeas  corfms 

proceedings  npon  Its  retnm 

id.;  when  disctuurgb  to  1)6  granted ;  when  proceedings  to  cease 

when  certiorari  does  not  prevent  habeas  corpns 

ballon  certiorari ;  when  and  how  ordered 

id.;  by  whom  and  bow  taken 

dlscharee  of  prisoner  bailed 

ordersobstltntedfor  writ  of  discharge;  service  and  effect  thereof 

enforcing  order  for  discharge ;  penalty,  etc 

when  prisoner  discharaed  not  to  be  re-imprisoned  ;  when  he  may  be 

penalty  for  violating  the  last  section 

Id. ;  for  concealing  prisoner,  etc.,  to  avoid  writ 

id. ;  fotaiding,  etc 

warrant  to  biug  up  prisoner  about  being  removed 

when  oflenderto  be  arrested 

execution  of  warrant ;  proceedings  to  relieve  prisoner 

id. ;  proceedings  to  pnnish  offender 

when  appeal  may  be  taken  in  cases  under  this  article 

id.;  by  people 

prisoner  who  appeals  may  be  admitted  to  bail 

id.;  recognizance,  etc 

id.;  on  appeal  to conrt  of  appeals 

custody  of  prisoner  until  he  gives  ball 

when  recognizance  to  be  valid  for  an  adjournment,  etc 

penalty  for  refaeing  copy  of  process,  etc 

application  of  this  article  to  other  writs  of  habeas  corpus 

writ  in  proceedings  to  discover  life  tenant 

prisonerin  casto^  for  contempt. 

See  also  Statb  Writs  Obiteballt. 
Habeas  Corpus  and  Certiorabi  to  Rbvibw  IimsntOR  TRiBtrKAi. 

how  served o 

person  served  to  obey 

time  of  returning  writ 

costs  on  final  order  collected  by  contempt  proceedings 

Habeas  Corpus  to  Brims  up  Person  to  Testifi— 

how  writ  served 2 

person  served  to  obey 

time  of  returning  writ 

costs  on  final  order  collected  by  contempt  proceedings 

by  whom  writ  may  be  issued 

to  testify  before  officer  or  body  not  a  court 

'  justice  of  peace,  etc ...... 

writ  not  to  be  iesaed  to  bring  up  prisoner  sentenced  for  death  or  fclo; 
except, etc 

application  for  writ ;  upon  what  papers 

prisoner  to  be  remanded  after  testifying 

officer  to  obey  and  malie  refiim  ;  penalty  for  refusal  or  neglect 

See  also  State  Writs  0  EN  erallt.  • 

Habitual  Drunkard  ;  Api'ointment  of  Committee,  Powers  and  Dm 

•Z 
H^BITUAL  Drunkard  ;  Sale,  Etc.,  op  Real  Pbopebtt  op 2 

llEIH— 

execution  against  property  in  hands  of 

when  may  maintain  action  for  partition 

"  "  waste 

creditor's  action  ajrainst  debtor's  next  of  kin,  legatee,  lieiror  devisee!  1 

Heirship;  Probate  op ."   [[a 

Here  APT  KB^ 

to  what  refers 

Hbrktofore— 

to  wliat  refers 

Herkimer  County— 

jaiJ  liberties  for 

EhOHWAT —  

animal  straying  npon  ;  action  or  special  proceeding  relative  to ai 


INDEX.,  Xl 

„  __OAT8 —  SRCTION 

^-public  holidays  ennmersted c34 

^P«8TKAD— 

when  and  how  exempted  from  levy  and  sale  nnder  execntion 1897-140 

RraBBOUDBR— 

certain  property  exempted  from  levy  and  sale  under  execntion 1390-13)1 

ox,  MATOB'a  COUBT  OF Klilft-SSO 

_BAND  — 

when  need  not  be  joined  in  actions  or  special  proceedings  affecting  wife. . .      4S 
'  when  hnsband  and  wife  not  competent  witnesses 83 

■  not  embraced  in  the  words"  lunacy  "  or  "lunatic" 834 

arrest  and  discharge 55 

or ;  Appointmint  of  Committbb,  Powbrh  and  Duties 2320-284' 

• ;  S ALB,  BTC,  or  Bbal  Fbopbbtx 2345-:i36 

aSONIIKKT— 

duration  of,  of  prisoner  convicted  nnder  civil  process 11 

when  city  court  of  New  York  may  relieve  arrested  person  from 816 

)■•■    Ilmitof  an  arrest  in  justices'  courts a90 

application  of  insolvent  debtor  to  be  discharged 2188-219 

I.    duchaiga of  impilsoned  judgment  debtor 220O-221 

CVFBISONMENr    Of   DbbTOB   IN   JUSTICES' CoUBTS,  AMD   DiBCBABOB  ThEBB- 

PEOM 3088-808 

bKoxiiia  AND  Ol'tqoinb  Sheriff— 

certificate  to  be  famished  to  new  sheriff 18 

■"      poweraof  former  sheriff;  when  to  cease 18 

lails,  process,  etc.,  to  be  delivered  to  new  eherlfl 18 

former  sheriff  to  execute  Instrument 18 

"            to  execute  certain  process 18 

certain  orders  to  be  delivered  to  and  returned  by  new  sheriff 18 

delivery  of  prisoners,  process,  etc. ,  how  enforced 18 

nnder  sheriff,  etc. ,  when  to  comply  with  the  foregoing  provisions 18 

bOOMFETENT  PERSON— 

partition;  when  committee  may  consent  to,  and  proceedings  thereupon  1590-159 

Hesalso  Sbbvige. 
Ikooiipbtent  Pebbon  ;  Appointment  of  Committee,  Powees  and  Duties 

2320-284 

Iwcompetent  Pekson;  Sale,  etc.,  pf  Beal  Pbopbrtt 2345-236 

Inoobpobation- 

when  proof  of  must  be  made  on  trial 177( 

Ihobbased  Costs- 

See  Additional  Allowance. 
laoRKASBD  Costs  in  Justices'  Coubtb 807 

JJlOBEASED  DAMAOES— 

not  to  carry  increased  costs 825 

when  defendant  entitled  to  increased  costs 325 

increased  disbursemenis  not  allowed 826 

ISORBASBD  DiSBUBSBXENTS — 

not  allowed. 825 

INDEFINITE  Allegations — 

may  be  made  certain  by  amendment 54 

IXDBflNITOEB— 

eulMtitntion  of,  upon  levy  under  execution 1421-142 

IRDBX— 

of  \rflls  to  be  kept 268 

Indictment-^ 

punishment  for  contempt  does  not  bar 13, 228 

Impant— 

arrest  and  discharge  from 65 

oral  or  open  commission;  when  not  to  issue  in  case  of  infant 89 

when  judgment  cannot  be  taken  against 121 

when  may  bring  action  for  partition 168 

recovery  of  dower  against  by  default 160 

when  guardian  ad  litem  may  be  authorized  to  parcha^e  at  sule  affect  ng 

ward's  realty 167 

action  affecting  real  property  may  be  brought  by  or  against  in  h^s  own 

name 168 

application  on  behalf  of  to  change  name 241 


xlil  INDEX. 

Jnwj^T— continued.  (KM  I 

decree  respecting  share  of  apon  accounting  in  surrogate's  court •l 

application  to  surrogate  for  leave  to  apply  property  to  support  and  nulB-     L 

tenance,  etc iflMtlll 

IsrANT;  FuocEEDiNaij  roBSALB,  BTC,  or  Reai. Pbopbbtt 2HMI1 

Infant  Plaintiffs  and  Dbfendants —  I 

right  of  infant  to  bring  action U 

guardian  for  infant  plaintiff  must  be  appointed •I 

application  therefor fli 

"       for  appointment  of  guardian  for  infant  defendant Al 

guardian,  how  appointed ;  clerk,  when  to  act All 

id. ;  for  absent  infant  defendant Ol 

guardian  not  to  receive  property  until  security  given fll 

eecurity Ol 

last  two  sections  inapplicable  to  general  guardian ill  I 

liability  of  defendant's  guardian  for  costs ^| 

"  plaiutifl's  guardian  for  costs 

See  GuABDiAN. 

INFORMKBS— 

action  for  penalty  or  forfeiture ISH-IM  | 

Inhebitanxe —  I 

defined  with  reference  to  chapter  on  surrogates'  courts. Sll 

Xnjuuotion— 

cases  where  Injunction  miiy  be  granted:  granting  and  gervice  ofinjuneiica 

order e(MII  | 

writ  of  injunction  abolished,  and  ore  er  substituted Ml 

injunction,  when  the  right  thereto  depends  upon  the  nature  of  the  action.  .  M 

Id. ;  when  the  right  thereto  depends  upon  extrinsic  facts UK 

restrictions  upon  injunctions  to  restrain  state  officers IB 

by  whom  injunction  granted  in  other  cases 611 

proof  necessary  to  procure  injunction (0) 

at  what  time  the  order  may  be  granted M 

when  notice  required  or  not  required;  Injunction  pending  an  application. .  M 

order  must  recite  grounds;  service  of  order W 

teairity 611-ff 

on  staying  proceedings  in  an  action,  before  trial ', (U 

after  trial,  and  before  judgment '. .' .  tli 

after  judgment {it 

money  deposited  may  be  paid  over ', (II 

undertaking  to  be  cancelled  thereupon 05 

security,  on  staying  proceedings  after  verdict,  in  ejectment  or  dower 61C 

Id. ;  damases  to  Include  waste ' "  ....  ti; 

deposit  may  be  dispensed  with ' (|i8 

undertaking  and  deposit ;  when  dispeneed  with iHI 

security  in  other  cases Si) 

special  cases  excepted  ..,',  6J1 

damages  ;  how  ascertained  .".' .'.'  (8 

id . ;  sustained  by  a  third  person ...!...  6M 

action  on  the  undertaking .'.'....  08 

security  when  dispensed  with  in  certain  actions  on  behalf  of  people .  IW 

vacatiu;^  or  modifying  injunction  order .'  . .  .(QMN 

application  to  vacate  or  modify,  without  notice ." .  6S5 

Id.;  uponnotice Ki 

when  prior  motion  not  to  prejudice  subsequent  application 6S 

now  undertaking  may  be  required 09 

verified  answer  to  have  the  effect  only  of  an  affidavit 690 

arrest  or  attaclimeut;  when  not  to  be  granted  together 719 

counterclaim  ;  right  to  provisional  remedy  in  case  of JSO 

injunction  to  prevent  waste  during  pendency  of  actios  relating  to  r  ^I 

l)roperty J681 

injunction  to  ptujr  creditors'  action  against  corporation ISU 

"         In  action  to  dissolve  corporation JTW 

"         in  act  ion  to  annul  a  corporation jgOt 

Injunction  against  corporation  or  ofllcor ;  when  not  to  be  granted  without 

notice,  etc IWt 

Injury— 

to  chattel ,  no  defense  to  action  on  undertaking  In  replevin 17S5 

Injury  to  Property — 

defined Jt43 
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'^kOXi:  SECTIONS 

'protest  of  notary  public  in  case  of  insanity 921 

•Tideuce  of  witness  wbo  has  become  insane  since  former  trial 830 

"•OtTBUT  Debtob'8  Abbiqnke — 

«u:Uou  upon  bond  of 1890 

'^•kw.tbkt  Debtob  ;  Discharoe  fboh  Dbbtb 2149-8187 

who  may  be  discharged 2149 

.    to  what  court  application  to  be  made 2150 

contents  of  petition S151 

consent  of  creditors  to  be  annexed 8158 

of  executor,  administrator,  receiver,  etc '. 21f3 

'    id.;  of  corporation,  etc 2154 

id.;  of  partpersbip       21J.5 

.  eilectof  consent  where  petitioner  is  a  joint  debtor 215ti 

consent  of  purcha-«r  of  debt,  etc 2157 

consenting  ercdiior  most  relinquiah  security 81'.3 

I)enalty  ucreditor swears  faieely  2153 

affidavit  of  consenting  creditor 2160 

when  non-resident  creditor  to  annex  account,  etc £161 

petitioner's  schedule 2162 

Usaffldavit 8163 

order  to  show  canso 2164 

how  order  published  and  served 2165 

hearing 2166 

imttins  cause  on  calendar 8167 

oppoauigcreditor  to  file  specifications,  and  nay  demand  jury  trial <..  2168 

id.;  to lue  proofs,  if  not  named  in  schedule 2169 

proceedings  if  jurors  do  not  agree  8170 

when  insMvent  required  to  produce  hie  non-rcsidcnt  wife 81 U 

ezunination  of  insolvent i 8172 

when  insolvent  cannot  be  discharged 8173 

when  assignment  to  be  directed 2174 

assignment;  contents,  and  to  whom  made 8175 

id. ;  trustees,  how  designated 2176 

effect  of  assignment 8177 

when  discharge  to  be  granted 2178 

Sroceedings  where  trustee  refuses  to  give  certificate,  etc 2179-21S0 

ischarge,  etc.,  to  be  recorded 81i^l 

eflect  oif  discharge 2188 

id.;  exception  as  to  foreign  contracts  or  creditors 8183 

Id.;  as  to  debts,  etc.,  to  the  United  States  and  the  state 8184 

insolvent  to  be  released  from  imprisonment 8185 

discharge ;  when  void 2186 

invalidinr  may  be  proved  on  motion  to  vacate  order  of  arrest,  etc 8187 

baBOi.TS»T  Debtob,  Exemption  fboh  Abbsst  obSischabqb  fboh  Imfbison- 

MBHT 2188-2199 

who  may  be  exempted,  and  by  what  court 2188 

contents  of  petition 2189 

petitioner's  schedule 2190 

hU  affidavit 2191 

order  to  show  cause 8192 

hearing,  etc 8198 

order  directing  assignment;  assignment  pursuant  thereto   2194 

wlien  discharge  to  be  granted;  effect  thereof 2195 

discbarge  to  be  recorded,  etc 2196 

petitioger  to  be  released  from  imprisonment 2197 

debts  not  affected,  etc 8198 

discbarge,  when  void 2199 

IHTKBEBT — 

witness  not  to  be  excluded  by  reason  of 828 

judgment  to  bear 1211 

to  be  inclndel  in  judgment 1285 

JBTEB'STBD  Pe3S<N—       • 

defined  with  reference  to  chapter  on  surrogate's  courts 2614 

iMTEELOOirTORT  Co.STS— 

non-payment  of,  when  not  a  contempt 15 

fNTBRlootrroBT  Judgment— 

defined.. 1^ 

when  notice  of  appeal  to  specify , ^.   "SSSk. 
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iNTiBLOciTTOBT  Jvnyntssr— continued.  nonxa 

appeal  to  court  of  appeals  from  final  judgment,  after  affirmance  of  inter- 

locatory  judgment  or  dental  of  new  tml IIK 

appeal  to  general  term  from Ijd 

renewed  on  appeal  from  final  judgment '.   itll 

in  partition .■.".  .16«,  150 

in  action  for  dower 1607, 161i 

See  also  Junomnrr. 

IXTSRKEDIATB  ACCOUNT — 

defined , _     ^ ^^ 

Intermkdiate  AccouumfG. ....T     * 3735 

Interhediatb  Obdeb— 

reviewed  on  appeal  from  final  judgment 181( 

brought  up  for  review  on  appeal  from  surrogate's  court ssn 

INTERPLEADEB 80 

iNTEBPRETEB— 

of  supreme  court  In  New  York  county tS 

in  Kings  county M 

for  county   court,  court  of  sessions  ai:d  surogate'a  court  <xf  Kings 

county SS) 

of  city  court  of  New  York 833, S36 

INTSBROOATOBIBB — 

settlement  of  for  commi»sion 811 

to  be  annexed  to  commission tM 

for  commlsBion  ;  when  may  be  in  a  foreign  language lU 

Intestate— 

defined  with  reference  to  chapter  on  surrogates'  courts. £14 

IMVKNTOKY— 

to  be  made  by  sheriff  on  attachment 664 

sheriff  may  be  compelled  to  return 681 

by  executor  or  administrator;  when  may  be  contradicted US! 

"                        "               appointmentof  appraisers  and  apptmind.  3711 

"                         "                assets:  what  to  be  deemed JJU 

"                        "               exemption  for  widow  and  children J715 

"                        "               contents  of  Inventory ....  J714 

"                        "               retumof              "           J716 

'■                        "               Inventory;  how  compelled J714 

Ibbeoul  abities.  . ' Tai-TW 

See  Mistakes. 

iBRrLEVANT  MaTTEB — 

may  be  stricken  out  of  pleadings 645 

Issues— 

feigned  issues  abolished oB 

order  for  trial  of  issues  by  jury 88 

Issues  Gesbrallt — 

Issues  in  Justices'  Coubts 2984,  2988-3009 

Issues  in  Subbooates'  Coubts 8589-254* 

Jails-  ^ 

in  New  York  city WJ 

in  other  counties 1« 

either  of  several  jaile  may  be  used lH 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 1*4 

penalties 18 

jail  physician 1» 

removal  of  sick  prisoners 1» 

sale  of  liquor  in ***■« 

service  of  papers  on  prisoner ISl 

access  for  that  purpose IS 

prisoners  under  O.  S.  process 1" 

sheriff  answerable  for  custody IJj 

when  jail  becomes  unfit,  etc  ,  another  to  be  designated 185 

designation,  how  annulled 188 

copy  of  designation  to  be  served  on  the  sheriff,  etc I87 

!)risoners  already  upon  jail  liberties JS8 

ail  liberties  to  prisoner,  who  becomes  entitled  thereto,  before  removal 189 

d.;  to  prisoners  removed 140 

wiien  designation  to  be  revoked,  etc 1<J 

copy  of  revocation  t^  be  eetvcA  otv  sVi«\ft  •,  sSWanSC  %  tos.'j  tbereon l« 

removal  of  prisoners \t\  ca»eot  ftre — WB 

rliat  officer  to  act  in  case  ol  ab»«^^<«''^^---- ^^ 

leeaiflo  Inoomnq  a»d  Oxn:oo»a  aaiEKisTt. 
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AHi  LiBBBTIBS—  BKCnOXS 

to  prisoner  who  becomes  entitled  thereto  before  remoral  from  temporary 

TaU 189 

to  prisoner  removed 140 

jail  liberties  in  certain  counties 14S 

Id. ;  In  other  counties 146 

id. ;  how  laid  out 147 

copy  to  be  kept  posted  in  jail  148 

who  admitted  to  liberties 149 

undertaking  to  be  executed  by  prisoner ;  its  contents lU) 

for  whom  nndertakioK  to  be  held ISl 

prisoner  to  be  committed  when  sureties  insufficient l5-i 

snirenderof  prisoner  by  his  sureties 158 

how  surrender  made.   154 

what  deemed  and  whatnot  deemed  an  escape ]&S 

when  court  may  order  prisoner  out  of  sheris's  custody 153 

prisoners  committed  for  contempt 1S7 

Bherill'B  liability  for  escape 158 

penalty  for  connivance  at  escape  by  a  sherlfl,  etc 139 

actions  npon  assignments  of  bonds  for  jail  liberties 160-171 

See  also  Cobonkb,  Incok ins  and  Otrroonie  Shxrii'v. 

rBFFBBSON  CoUNTT — 

jail  libertiesfor 145 

roODKB— 

of  cause  of  action  in  complaint 484 

"                in  actions  on  behalf  of  the  people lSt)8 

ronniXB  o»  Action— 

affecting  real  property 1C87 

personaTand  representative  causes  against  executor  or  administrator 1815 

ronmEB  OF  AcTioKS  IN  Justices'  Coubts  2937 

roiNT  Dbbtobs  ;   Actions  and  Riohts  ov  Action  Asadtbt  and  Bbtwekn 

1982-1947 

judgment  against  defendants  jointly  Indebted,  when  all  are  not  served 1988 

effect  of  such  judgment 1988 

execntion  ;  Indorsement  thereupon 1984 

how  collected 1985 

judgment,  how  docketed  ;  effect  of  docketing 1986 

actfon  to  charge  defendants  not  personally  summoned,  etc 19S7 

complaint  in  such  action 1988 

answer 1989 

5 )rovisional  remedies 1940 

ndgment 1941 

oint  debtors  may  compound  separately.    Mode  and  effect 1943 

satisfying,  judgment 1948 

'rights  of  the  debtors  not  released 1944 

aSion  against  jiersons  engaged  in  transportation 1945 

'When  partner  not  sued  remimis  liable 1946 

continuance  of  partnership  business  during  action  for  accounting,  etc 1847 

judgments  against  in  justices'  courts 3020 

"        docketing  transcripts  of 8021, 8028 

roniT  Tkkants— 

action  by  to  recover  just  proportion  of  estate  against  co-tenant 1666 

rm>o»— 

deaned 8843 

not  to  sit  where  he  is  a  party,  etc.,  or  has  not  heard  argument 46 

not  to  be  interested  in  costs  47 

disability  of  in  certain  appeals 48 

partner  not  to  practice  in  nis  court 49 

partner  or  clerk  not  to  practice  before  him;  judge  not  to  practice  in  a 

cause  which  has  been  before  him  50 

not  to  take  fees  for  advice  in  certain  cases 51 

Bubstitution  of  one  officer  for  another  in  special  proceeding 62 

proceedings  before  substituted  officer 58 

Judge  to  file  certificate  of  age,  etc 64 

when  stenographer's  minutes  may  be  treated  as  minutes  of 1007 

when  cannot  act  as  referee 1024 

rODOMKNT— 

general  provisions 1200-1211 

refers  to  a  dvil  action , •«»(*. 
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JuDGJOtST — co»li»neel. 

deflnlclon  of  DduI  and  InterloCntory 

when  judgment  may  bo  entered 

to  be  entered  al  a  term  bold  by  one  judge 

may  be  for  or  against  nuy  of  the  partii-B 

Ki-veral  judgmeuli< ,  when  may  be  taken 

marrk-d  woman  ;  jadcment  for  or  against 

when  not  to  exceed  amount  demanaed 

measure  of  damaKe!< 

fin  il  judgment  dirinUsing  complaint;  new  action 

dead  pereoii;  jud|;tucnt  ngainnt 

interest;  jurigtnenl  10  bear 

talcing,  entering  <tnd  enforiAng ijjj 

default;  how  lukeo  ou 

»"  amount  ia  wich  caees  how  determined 
'■  applicatiou  to  court  for  jiidgtnent  by;  when  necessary 
"  procucdingB  on  Buch  npplkatinn 
*'        pernoniu;  when  entitlfd  lo  nutice 

■ubstitated  service;  application  for  judgment  in casea  of \[ 

"  wbetialXacliineul  to  bevhown '....'.'. 

infant ;  when  judgment  cannot  bo  taken  agalDft ...'.'..'.... 

«-Tering action  ;  ivhenallDweil 

jadgiaent  after  trial  of  issues  of  law  and  fact  in  same  action. ,,. 

I"  after  trial  of  isnuc  of  law  only !'..!!".!! 
"  procecdinga  on  opplicutlon  under  the  lagtlwosectionB...  .|.!' 
*'  at  general  term  in  certain  ca<ieB "  '_/. 
"       upon  nintion  for  now  trin) 


I 


after  trial  by  jury  of  specific  questiotid,       . 
after  reference  of  pik-cIUp  queeiione  of  fact. 


upon  trinl  l>y  court  or  referee  of  whole  laeue  of  fact 

■■        in  njutrimoniiil  cascti,  to  l>e  by  court  only ]" 

"        fhvtti  jii'lcuient  upon  interlocutory  judgment ..'.'.. 

"       bow  isetUed  and  entered ".'.'    .'."1 

'■       intopiocutorY  judyiiiL'iii  or  n'fiTt'tice;  bow  reviewed "" 

"       special  verdict;  luntitiu  for,  npou 

"        upon  verdict  subject  to  opinion  of  court ...".'..!!. 

iiilercdt  to  be  included  in  judgment 

JUflBTuenl-bonU;  clLirlc  (o  keep enlilos  therein .'..'.,..' 

judgtuciit-rofll;  reiiulHiteH  , , ,, -...,.*',*,".'.'.'.". 

"  by  whom  prepared .'.".",'."," 

"  time  of  fllinjf  tobe  iKited 

execution;  when  jiiitonent  enforceable  by ",'-"-'".""" 

contempt;  when  dii<ouedlence  tojudgiueutcongtltute« ""!"". 

real  properly;  how  Bold;  conveyance , ..!.!.!I 

"  "         oecurity  upon  sale  by  referee !"!!!! 

leal  property;  boweold;  convcytince  of  particular  intereat  to  state  paity''a 

naiuB 

docketing  judgment*,  and  ^ect  thereo/  a*  Uen»  vjxm  real  praperts/,  «*•• 
jMtnding  and  diteharging  the  lien*;  talU(faclit>n  and  ami^nment  n' 

judgmeTite IJ 

docket  oooliB  to  be  kept  by  certain  clerku 

"      clerk;  how  to  docket  judgmenta !.!.!.! 

*'      franfcripts  ;  filing  and  docketing  judgmenta  thereon 

"     penalty  for  clerk  a  neglect 

"     to  be  public  [[[[ 

lien  on  real  property  ;  when  judgment  a .J!, . !!! 

"  bound  forten  years  by  judgment  docketed... ,!.'.,  i 

"  real  property  mny  belevied  opoa  aft^r  ten  rears 

"  laud  held  under  conlraet  not  bound  by  judgTueot 

pri'ferenceBof  uiortMgest  for  purelm«ie  money. 

certftiii  lime  not  included  In  tlieten  years  

conrt  may  order  iii"!!  eu-tpcnded  npon  appeal 

from  what  time  order  anspendB  lion 

how  lien  aii!ipcnded  in  any  other  coaoty 

when  and  how  lien  rcatored , ,..., 

oUcharglng  Indgrocnt ;  how  dorlet  canceled  

diBChargiiig  judgnient ;  saUnfaction-plecc  to  be  giTen  on  payment  of'jndK- 

ment 7 ',..  "■ 

diMhnrging  judgment  •,  iuN\;rvio^  \o atV-ttOYiViidaB  aaeignment  of  jiidgmeiit.! 
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TvnaxKin—eoiiHnutd.  bkctions 

diachargiiig  jadirmeiit ;  assignee  of  judgment  may  flle  notice  of  awii^ment.  1S83 

''                      clerK  to  note  and  file  aaalgnment  of  judgment 1270 

"                      entry  in  docket,  apon  retam  of  execation  satisfled .  1264 
diachaiving  jadgment ;  entry  In  docket,  where  ezecntion  retamed  onsat- 

lefled 1268 

diacbarging  judgment ;  clerk  to  enter  satisfaction  on  receipt  of  aatisfled 

execution 1286 

diactaarging  judgment ;  docket ;  when  to  be  discharged  and  canceled 1267 

'^                    bankrapt ;  discharge  of  judgment  against 1288 

"                     power  of  conrts  respecting  (focket 1269 

to  what  judgments  and  executions  article  applicaUe 1272 

See  also  CoKVHgsioH  or  JtmeiuNT. 

jodgment ;  when  may  be  taken  without  application  to  the  court 420 

Bee  also  Dbfattlt  ;  JuDaioiNT  bt  Ditault. 

demand  of,  in  complaint 481 

afltamatiTe  ;  when  defendant  to  demand fi09 

apon  failure  to  reply. 615 

See  also  DirAm.T ;  Judskiiit  bt  Dbfattlt. 

how  pleaded fiSS 

limited  to  attached  property  in  case  of  substituted  service 707 

defects  cured  by 721 

within  what  time  party  may  be  relieved  against 72i 

and  transcript  of  justice  or  peace ;  how  proved 948-9S1 

of  foreign  court,  when  evidence 962-934 

final  jn&ment  not  stayed  by  motion  for  new  trial 1005 

oncoUected  jury  flne  may  be  docked  and  enforced  as  a  judgment  in  New 

Yorkcounty 1117 

nnpaid  delinquent  juror's  lines  In  King's  county  docketed  as 11S6 

what  judgment  may  be  rendered  on  appeal 1S17-182S 

mode  of  enforcing  affirmed  or  modified  judgments 1819-1320 

Msl^mient  of  judgment ^ 1912 

action  uponjudgment ;  when  maintainable 1913 

'VDOXINTS  IN  PaBTIOULAB  CASBS — 

ejectment;  effect  of  in 1534, 1S29 

jrartltlon 1567 

"       In  case  of  infants 1684 

"       to  be  recorded 1695 

dower. 1818,1624  . 

foreclosure  of  mortgage  by  action 1826 

determination  of  clum  to  real  property 1044-1646 

waste 1666,1668 

nuisance 1862 

swarding  possession  of  real  property 1676 

"  "  "  ''      penalty  for  disobedience 1676 

affecting  real  property  to  be  entered  in  county  where  situated 1677 

replevin  In  court  of  record 1780 

chattel  lien  ;  foreclosure  of 1789 

annulling  marriage ;  effect  of 1764 

divorce 1769,1760 

"     may  award  costs ITffl 

"     to  provide  for  custody  of  children 1771, 1772 

"  "  alimony,  etc 1771,1772 

"     payment  of  alimony  enforceable  by  contempt  proceedings 17SS 

■etMiraUon 1766 

"         revocation  on  application  of  parties 1767 

"        may  award  costs ]769 

"         to  provide  for  custody  of  children 1771, 1772 

"        aUmony.etc 1771,1772 

"        payment  of  alimony  enforceable  by  contempt  proceedings 1778 

dissolving  corporation 1798 

enforcing  liability  of  stockholders 1798 

annuling  corporation  1801 

"  "         filing  and  publishing 1808 

executor  or  administrator;    judgment  against  to  be  in  representative 

capadty 1814 

executor  or  administrator;  judgment  against  when  does  not  bind  dece- 
dent's real  estate 1828 

jQint  debtors.., ; .\'i(iar-'^« 


xlviU  INDEX. 


)r 


JuDoMEXTB  IN  Pabticuiab  Ca8B8 — Continued. 

will  ■  jadgmeot  establishiiu;,  in  action  broaght  therefor. 186)-1IM  I  j^^ 

creditor's  action 181  I     o 

Bee  also  v'orbisn  JuDonNT  ;  Vaoatino  Jcdsmemt. 

Jdt>osient  in  Citt  Coobt  o»  Niw  York— 

time  for  fiUnf;  SCT 

when  to  state  coDClnsionB  of  fact  and  law  separately (HI 

JtTDOMENTS  IN  DiBTBIOT  COCBTS  OF  NBW  YoBK  CITT 82^0-89 

JuDOMBNTB  IN  Justices'  ConBTS SOIMM 

offer  to  compromise '"  I  Ir 

in  case  of  Bubstitated  service  in  attachment 39  1 

"  "  replevin M 

within  what  time  must  he  rendered tffi 

transfer  of  action  when  Instices' term  expiree,  etc Slil 

action  upon  jnstices*  jodgment SUl 

proof  of SIS 

JUDOMENT  BT  DEFAin,T  INJUSTICES'  COUBTS 2881-4181 

where  order  of  arrest  has  been  granted  and  plaintilf  to  prove  certain 

extrinsic  facts ggOl 

in  city  of  Brooklyn SU 

JUDOKINT  Crkditob— 

detined US 

action  by  to  sequestrate  property  of  corporation ,,,,,  ijg* 

Judgment  Cbbditob's  Action— 

defined JM 

when  maintainable ]]    Ign 

to  what  connty  execution  must  have  issned lOT 

what  properly  may  bo  reached i|g^ 

interest  of  jndf<i»ent  debtor  in  land  contract  may  be  reached 1874 

id.;  how  applied jgjs 

injunction  may  be  issued 18JI 

receiver  may  be  appointed 18n 

how  discovery  may  1)6  compelled ', 1878 

application  of  this  article ;  what  property  cannot  be  reached IBS 

JUPGMENT  UebTOB  ;    DISCHARGE  FBOM  ImPBISONXSNT ." .'  .'aJ60-!MlC 

who  may  be  discharReti jjOO 

to  what  court  application  to  be  made ' jgoi 

when  polition  may  be  presented 236 

contents  of  petition ;  schedule !..!...!!  906 

affidavit  of  petitioner !!!!.!!.!  SSM 

notice  to  creditors .'.'.,'  ga)5 

Id.;  when  service  cannot  be  made SK 

id.;  when  State  a  creditor W! 

proceedings  on  presentation  of  petition 8808 

adjournniont VOI 

proceedinf;8  on  adjourned  day 2410 

aaaigiimcut ;   effect  thereof . Sll 

discharge  ;  when  to  be  granted .!.".....  2S13 

petitioner's  property  still  liable 2tl8 

when  creditor  may  issue  new  execution  against  person 88U 

powers  and  duties  of  trustee .!....'.'.'  Sil5 

creditor  may  notify  debtor  to  apply  for  discharge jjM 

effect  of  failure  so  to  apply 81T 

debtor  to  United  States,  etc.,  not  to  be  discharged £218 

JUD(i  M  ENT-KOLL  GENERALLY '  ' .' "    JST-IM 

on  confession  of  judgment    "....    iJfl 

in  r<'])levln  action ..!!.!..    1717 

in  arbitrations ....".!.!   fKI 

on  appeal  in  justices'  courts !!!!!.!    80O 

Judicial  Settlement — 

defined J5M 

decree  on,  what  to  contain ......"   tHl 

Judicial  8kttlt:-ii!NT — 

additional  to  executor,  etc.,  allowance  on  gsK 

exempt  property  may  be  set  oft  in  decree  upon ,\,    27^4 

by  test-inicntary  trustee 8S07-86I1 

See  AcoouNTiNOs  in  Subbooates'  Courts. 

JPBISDICTION 

general  provision  aa  to;  ot  cout\»,  eVt t 
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XiBoBS—  sBcnom 

^     see  Trial  Jcrobi. 

•^TniT  GIKBBAU.T— 

ordei  for  trial  of  issnes  by V —  •  •  8SS 

when  trial  by,  matter  of  rlgbt , 068 

right  to,  how  waived 1009 

"       in  action  to  annnl  corporation 1800 

"       in  Bommary  proceedinge 8g47 

See  TBtAL  JuBOBB ;  Tbiai.  bt  Jubt. 
Idbt  Tbiai,  in  Justiokb'  CO0BT8 2990-3999 

ixTBT  YBAB— 

in  New  York  county,  length  of  service 1064 

Xtibticbs  of  thk  Pbaci— 

when  not  to  eit  in  action  affecting  town 48 

flnes  impoBed  by ;  bow  remitted  in  county  court 858 

may  subpcena  witness  to  attend  and  have  deposition  taken  for  nse  without 

the  state 917 

docket  book  and  transcripts;  when  evidence 988,989 

"          transcripts,  now  to  be  authenticated 989 

proceedings  before ;  now  proved 940 

Jnd^ents  and  transcripts  of  how  proved 948-951 

of^jolningstate,  transcripts  from  docket  of 947,  951 

tavern  keeper  disqualified  from  being 2806 

members  of  the  legislature  not  compelled  to  act  as 8M7 

to  wait  one  hour  upon  return  of  eummons ' aggg 

within  wtiat  time  judgment  by  to  be  rendered 8015 

may  give  transcript  of  judgment  after  expiration  of  office .-.  802S 

return  by  on  appeal. 8058-3056 

not  to  buy  claims  for  snlt 8187 

"              penalties  for. 8188 

"               violation  of  foregoing,  when  a  defense  to  action 8189 

docket  book;  contents 8140 

entries,  how  to  be  made 8141 

to  he  kept  open 8141 

index  to 8142 

entries  in  docket  book,  whenevidence .■ 8148 

copies  to  be  furnished  by  justice 8149 

to  file  papers  delivered  to  lilm  for  flling 8148 

upon  removal  to  deposit  books  and  papers  with  town  or  city  clerk 8144 

certificate  in  docket  book  deposited 8145 

books  and  papers  of  dead  or  removed  justice  to  be  demanded  by  town  or 

city  clerk 8146 

id. ;  compelling  delivery 8147 

copies  of  papers  to  be  furnished  by  justice 8149 

transferor  action  when  justice's  term  expires,  etc 8150 

"              "       when  justice  a  necessary  witness 8151 

"              "      proceedings  upon  transfer 815S 

failure  to  pay  money  collected  ;  penalty 8158 

action  on  justice's  judgment 8154 

proof  of  jnstice'B  judgment 8155 

may  empowerprivate  person  to  execute  o  'ndate 8156 

riTBTIOBS  OFTHI  PBAOB  ;  COUBTS  Or— 

Jurisdiction  and  general  powers 2861-2875 

justice's  jurisdiction  must  be  specially  conferred  by  law 2861 
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id. ;  when  a  person  liable,  etc.,  dice  within  the  state M 

in  suits  by  aliens,  time  of  disability  in  case  of  war  to  be  deducted W 

provision  where  judgment  has  been  reversed ti 

stay  by  injunction,  etc. :  to  be  dedncted M 

certain  actions  by  a  principal,  for  mlscondnct  of  an  agent,  etc 4Ci 

disability  must  exist  when  right  accrues M 

if  several  disabilitleg,  no  limitation  until  all  removed M 

Srovidon  when  the  action  cannot  be  maintained  without  a  demand 4* 
1. ;  In  case  of  8ubmii>sion  to  arbitration 411 

Id. ;  when  action  is  disicontinued,  etc.,  after  answer 4tt 

how  objection  taken,  under  this  chapter 411 

cases  to  which  chapter  appiies 4U 

mode  of  computing  periods  of  limitation 415 

limitations  upon  new  trials  in  ejectment : lsili-199 

dower;  when  action  for  may  be  brought MB 

of  action  against  executor  or  administrator  upou  rejected  claim m 

action  by  people  to  recover  misappropriated  public  property,  etc lOT 

when  certiorari  to  review  determination   ot    inferior  tribunal  must  be 

grantwl  and  served 8I%,2lX 

effect  of,  upon  claim  of  execntor  or  administrator  against  decedent sm 

LiqnoRS— 

not  to  be  sold  in  or  about  court-houses 8 

certain,  net  allowed  prisoner  committed  under  eliil  process ll^  116 

sale  of  in  jails -.li!8-ll) 

Lis  Pendbns— 

foreclosure  of  mortgage ;  when  to  be  filed  In lOSl 

when  tobeflled;  requisites  generally VSH 

effect  of 1671 

recording  and  indexing. 1678 

defendant  may  flle  on  setting  up  counterclaim 1(171 

cancellation;  how  and  when  allowed. IIBS 

Livingston  Copntt— 

stenographer  for  county  court 361 

Lost  Papers— 

how  supplied 756 

Lost  Will— 

proof  of,  in  action  to  establii^b  will 1965 

tow  proved,  on  application  for  probate 28fl 

Lunact— 

defined SM 

LnNATir— 

defined ..  JS« 

arrest  and  discharge  therefrom 5M 

when  oral  or  open  commission  not  to  issue  in  case  of  committee  of 9* 

Lunatic  ;  Appointment  of  Committbe,  Powkbs  and  Duties 2S20-8W4 

Lunatic  ;  Sale,  etc  ,  op  Real  Pbopebtt  of 8815-83''4 

Maintenance 73-76 

See  Attokjjets. 
Malphactice— 

attorney  guilty  of  may  be  suspended 67 

Mandamus;  Writ  of — 

reference  of  cause  where  writ  has  been  Issued TV 

kinds  of  writ;  how  alternative  writ  granted 2067 

when  writ  granted  at  special  term !fl6^ 

id.;  at  general  term  of  supreme  conrt 806S 

when  peremptory  mandamus  to  issue  in  first  instance 4071) 

alternative  writ;  how  served 8071 

writ;  how  returnable fOiS 

return  or  demurrer  to  first  writ 8(W 

return  ;  how  made 2074 

motion  to  set  aside  writ 2075 

contents  of  alternative  wtW,  demwnetW^eTelo »W 
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"itAXDAitOB :  Whit  or— continued.  sbotioh* 

fonn  and  contents  of  return 9077 

further  return  cannot  be  compelled;  demurrer  to  retnm 9078 

issneof  fact;  when  it  arises 9079 

^>plicatlon  of  certain  provisions  of  chapter  sixth  relating  to  pleadings 9<i60 

service  of  notice  of  filing  return  and  demurrer 8081 

subsequent  proceedings  the  same  as  in  an  action. .' SOM 

issue  of  fact ;  how  triable 9078 

Id.;  where  triable 2084 

'*        issfue  of  law  upon  general  term  mandamus ;  how  and  where  triable 9(M5 

costi 9086 

appeals 9087 

when  relator  t>j  recover  damages 8-;S8 

stay  of  proceedings;  enlargement  of  time SO.  9 

fine  in  certain  cases sUCJO 

See  also  Statb  Wbits  Uinbraixt. 

MAMDATKS  ;  BZSCDTION  OP,  OiNBBAIXT — 

definition  of  mandate 8818 

sheriff  to  fnmish  certain  minute 100 

copj  of  process,  etc.,  to  be  delivered  when  served 101 

sheriff  to  execute  process,  etc. ;  may  retnm  by  mall 109 

penalty  for  neglect  in  special  proceedingd 108 

sheriff  may  summon  the  power  of  the  county  to  overcome  resistance 104 

names  of  resisters  to  be  cei  tilled 105 

punishment  for  refusing  to  assist 103 

governor  may  order  out  military 107 

ftial  of  claim  of  title  by  third  person  to  property  seized  by  sheriff. 108 

expenses,  how  paid 109 

See  also  Coronkb. 

Hamsatis  Against  thb  Psbson— 

how  executed 11(V-171 

See  Pbisonxb,  Jail. 

Mamdatks  in  Jcsticbs'  Coubts— 

requisites 8185 

private  person  may  be  designated  to  serve 8168 

summons;  serviceof 9878-8885 

Mabikx  Cases — 

Jarisdiction  of  city  court  in 817 

ar.estsin  "  8177-8187 

Makinb  Coup.t  op  thb  Citt  op  Nbw  York — 
See  Citt  Cooet  op  Nbw  York. 

Uabbiaqb— 

abatement  may  be  ordered  in  consequence  of,  unless  proper  party  brought 

in 761 

See  ANN17I.1IBNT  OP  Harbiaob  ;  Divorce  ;  Married  Woman  :  Separa- 
tion. 

MABBiAaB  Certipicatb— 

whenevidence  998 

ICabribd  Wohan— 

suits  by  and  against 480 

judgment  for  or  against,  may  be  rendered  and  enforced  as  if  she  were 

single 1906 

may  confers  judgment 1878 

homestead  of ;  when  exempt  from  levy  and  sale  under  execution 1899 

may  release  right  of  dower  in  partition  ..     1571 

when  deemed  a  resident  in  divorce  and  separation  1768 

who  to  be  cited  on  application  to  apooint  guardian  of 9894 

diatrlbution  of  decedent'b  estate . .'. 27S< 

examption  In  favor  of  widow  and  children  out  of  deceased's  estate 271S 

■•  "  "     proceedings  for  neglect  to  set  apart 272^ 

See  also  Woman. 

Matbiiioniax  Actions — 

snnnllment  of  marriage 1748-1758 

divorce 1756-1761 

separation 1762-1767 

provisions  applicable  to  two  or  more  of  above 1768-1774 

Mator's  CouBT  OP  Hudson  Slfl6-380J 

civil  jurisdiction  prescribed        SW? 

certain  pending  actions  transferred  to  supreme  court ^ 

id.;  certain  papers  to  be  transmitted  to  county  c\erVt •     , 

power  of  sapreme  court  in  such  transferred  action 

proeeedinga  in  ctLse  ot  judge's  diaability 


iTiil  INDEX. 

Mat3R'8  Court  or  Hudson— «on<inu<(f.  saonHl 

aubpcenaa,  service  of W 

eiect  of  title  limited m 

He^burs OF  DAHAOEa ...  un 

HlBRaiB— 

civil  and  criminal  proeecutlonB  not  meiged ISO 

MlL-.TART— 

when  may  be  ordered  oat  to  assist  sheriff  to  serve  process,  etc 107 

pay,  rewards,  etc.,  exempt  from  levy  and  sale  onder  execution IW 

MlLITABT  OFFIUEB8— 

in  New  York  county  to  certify  to  commissioBer  of  jorora,  peraans  caiwbl* 

of  perrorming  military  dnty IM 

MiSUTBS — 

when  stenographer's  minntes  may  be  treated  as  minntes  of  judge 10O7 

MiSAl PKOPBIATID  I^BUO PROPERTY  ;  ACTIOH  BT  PlOFLS  TO  KbOOTXB.  .  ..Itet-Vflt 

respecting  name  of  corporation  in  action  by  or  against 1778 

in  action  against  stockholders,  etc 181J 

not  availalue  In  actions  by  or  against  nnincorporated  association VUi 

Mistakes— 

defects  cured  by  verdict,  etc.,  and  by  judgment. ja 

such  defects  to  be  supplied 78 

amendmeats  by  the  court ;  disregarding  immaterial  errors,  etc 7t3 

relief  againpt  omissions,  etc. ;  amendments  to  conf or  ji  proceedings. ......  724 

returns  by  offlcers,  etc •. 725 

papers  loet  or  withheld  ;  how  supplied 7J8 

oraer  of  court ;  when  necessary  to  amend IJH 

disregarding  defects  in  affidavits TiS 

certain  bonds,  etc.,  when  sufficient 7S9 

amending  defects  in  bonds,  etc 7X 

MiTiOATiNO  Circumstances— 

pleading,  in  action  for  a  wrong 5S6 

MONtT- 

instrument  for  payment  of  ;  how  pleaded EJI 

jury  to  assess  damages  in  action  to  recover 1  ISt 

may  be  levied  upon  under  execution 1410 

inntruments  for  payment  of  ;  how  levied  upon  under  an  execnUon 1111 

"  "  how  pleaded  m  jnstices' courts..   2941 

Money  Collected — 

failure  of  justice  of  peace  to  pay  over  penalty  for. 3153 

Money  Paid  into  Court — 

party  bringing  money  Into  court  is  discharged 748 

general  rules  may  regulate  this  subject 744 

money   to   be   paid  to  county   treasurer,  and   securities   taken  In   Us 

name 743 

funds ;  where  and  how  deposited  or  invested 74ii 

powers  of  supreme  court  as  to  transfer,  etc.,  to  and  Investment  by  goard- 

ian.  etc 747 

id.;  when  other  courts  have  like  power 74fl 

])Owera  of  certain  offlcerrt  touching  securities,  etc 749 

provision  relating  to  death,  removal,  etc.,  of  officer  730 

authority  for  payment  of  money  by  bank  or  trust  company 7D1 

county  treasurer ;  how  to  keep  accounts 7.3 

"  to  report  annually  to  court 761 

"  provisions  as  to,  applicable  to  chunlierlain  inNew  York  754 

"  when  to  be  ex-officio  public  administrator 2665 

"  bond 2666 

"  authority  of:  when  superseded 96*7 

"  powers  and  proceedings  of 9668 

"  payments  by  into  State  treasury 9668 

disposition  of  in  surrogate  s  court g6S7 

failure  of  Justice  of  peace  to  pay  over  ;  penalty 8lU 

bow  money  disposed  of  in  city  court  of  New  York 8164 

Monroe  Cointy— 

jail  liberties  145 

stenographer  for  county  court 861 

Mortgage- 

of  infant,  or  incompetent's  lands 2848-9364 

foreclosure  of,  by  adveiUBement, 8887-84'9 

"  by  action I8£6-ltlC 

fBlfBlCa .....^ .IWfcSSKi. 

WeAGBlt—  \« 

ctumot  maintain  ejectment 
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HonOHB  AMD  OBDKBB—  BaOTKMB 

order  defined 70! 

motion    "     TtK 

motione  in  inpreme  court ;  wbereto  be  beard TV 

"        NewYorkdty m 

Inabeence-of  judge,  motion  may  be  trangf  enel  to  another  judge 771 

what  judges  may  make  orders  out  of  court,  witbont  notice 772, 771 

review  oiorder  made  by  another  judge  774 

when  stay  of  proceedings  not  to  exceed  twenty  days 771 

subsequent  application  for  order,  after  denial,  etc.,  of  prior  application 77( 

id.;  as  to  appUcation  for  judgment 77i 

penalty  for  Tlolatine  last  two  nctions 77i 

costs  of  a  motion ;  now  collected 771 

notice  of  motion  to  be  eight  days 78( 

deposition  or  affidavit  to  De  used  upon M 

for  new  trial '. M0-1O0! 

time  for  service  of  notices  of  In  city  court  of  New  York 81SI 

references  in  city  court  of  New  Tork  of  questions  arising  on  motions. 817$ 

Xtthicxpai.  Cokfobations — 

security  on  appeal  by 1814 

exempted  from  certain  general  provisions  relative  to  corporations 1804 

•    tax-payers  action  to  prevent  waste,  etc 1988-1081 

actions  by  or  against  officers 1926-1981 

execution ;  when  not  to  issue  against  officer 1981 

security :  when  dispensed  with  in  action  on  behalf  of 19IK 

HmiiciPAi.  OmoEBs — 

actions  by  or  against 1906-1981 

execution  ;  when  not  to  isane 1981 

MtnnciPAL  CouBT  of  Rogkebteb 83S6,  S8K! 

l(tITII.AT>D  RroOBSS — 

of  superior  city  court  may  be  copied 88! 

NAJOt— 

suit  In  the  name  of  another,  when  prohibited IQOC 

treble  and  other  damages 1901 

Naicb  of  Iiidividual  ob  oobfobation;  Pbocbboihos  to  Chasob 1410-241S 

petition  by  individual 3410 

"           corporation .' Mil 

contents    2412 

•' .          notice  of  presentation ^.. 3tl3 

order 2414 

when  change  to  take  effect 34U 

substitution  of  new  name  in  pending  action  or  proceeding 3416 

reports  by  clerks  to  State  officers 3417 

Natubauzation— 

city  court  has  no  power  to  naturalize  aliens 818 

fees  of  clerk  upon 8808 

N«.  BX«AT— 

writ  of,  abolished 648 

NsoLioBUci! ;   AoTioH  fob  Dkath  by 190SS-U05 

by  whom  maintainable 190B 

for  whose  benefit 1908 

amount  of  recovery 1904 

"next  of  kin  "defined....*. 1906 

NZOOTIABLS  PafBB— 

levy  upon,  under  attachment 648 

certificate  of  notary  as  to  protest,  etc 928-9S6 

how  levied  npon  under  an  execution 1411 

action  upon  lost  note  or  bill 1917 

"  "  "      by  or  against  the  people 1918 

Nbwspafbb—  ' 

when  necessary  to  prove  actual  malice  in  libel  suit 1907, 1908 

Nbw  TkiAL— 

motion  for. 999-1007 

See  also  Tbiai.. 

for  failure  of  judge  to  file  decision  within  time lOlC 

judgment  upon  motion  for,  at  general  term ISSli 

appeal  from  final  judgment  after  affirmance  of  interlocutory  judgment,  or 

denial  of  new  trial 'Vsai 
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N»w  TBiAir— continued.                                                                                  Bsonoxi 
r         appeal  to  general  term  from  final  jadgmeot,  after  afBrmancd  of  interlocu- 
tory iadgment,  or  denial  of  new  trial 1850 

when  and  by  whom  grantable  in  sarrogateg' courts    gsti 

■  "  "  appeal  from  order  made  on  Each  motion SM9 

"  "  costs  of  appeal 2S49 

i    Nbw  Trials  rw  Ktbcthxnt 1586-1590 

I    New  York  City — 

i         proceeding  commenced  before  Judge  in,  may  be  continned  before  another. .      SO 

'  place  for  holding  court  in  ;  how  changed 42 

^         exemptionsinfavorof  graduates  of  university  of 58 

none  ont  attorneys  to  practice  in  courts  of $i 

'l         clerks  and  court  attendents  when  not  to  act  as  referees,  teceiyera  or  com- 

'  missioners 90 

f         court  attendants  in 93 

Jail  in .' IM 

jail  liberties  for 145 

'  designation  of  another  jail  in  certain  case." 185-144 

;  stenographers  for  extra  tferms  of  supreme  court  in 258 

id.;  foroyerand  tertniner. ■. 258 

mandates  of  city  court  of  New  York  which  may  be  i   "jcuted  ont  of  the 

city 838 

certain  provisions  relating  to  county  treasurers  applicable  to  chamberlain  in     754 

motions  in 7TO 

preferences  of  actionwherecity  or  beard  thereof  is  party 791 

service  of  papers  in 801 

trial  .inrors  in,  qualifications,  selection  and  drawing 1079-1125 

:  struck  and  foreignjnry  in 1068-1071 

how  pury  formed  if  insufficient  number  attend 1171, 1172 

district  courts  of 8.207-8222 

See  DrsTRict  Courts  op  thbCitt  op  Nbw  York. 

provisions  Of  code  lesoectinc.  not  to  afiect  unrepealed  special  statutes.  ..    8U1 
Nkw  YoRKldkW  School — 

exemptions  to  gradoatea  of 58 

Nbxt  of  Kin— 

defined  as  to  actions  relating  to  decedent's  estate 1870 

"  for  death  by  negligence 19<B 

"  with  reference  to  chapter  on  surrogates'  courts B514 

creditor's  action  against  debtor's  next  of  kin,  etc 1887-1S80 

Non-Rbsident— 

who  deemed  in  city  court  of  New  York 8160 

Nonsuit— 

plaintiff  cannot  enbmit  to  after  jury  retires 118! 

when  judgment  of  does  not  prevent  new  action 1209 

Nonsuit  IN  Justices'  Courts 8018 

Notary  Public— 

certificate  of  as  to  protest,  etc 988-925 

See  also  Negotiable  Paper. 
Note  op  Issue — 

of  passed  cause 7S5 

practice  respecting 97? 

when  to  be  filed  in  city  court  of  New  York 8162 

requisites  of  "  "         .'. 8162 

Notice— 

served  with  summons 419, 423 

affidavit  of  service  of  ;  when  evidence 887 

Notice  op  Appeal — 

regulated lSOO-1803 

in  justices'  courts,  and  service  thereof 8046-3018 

Notice  op  Motion— 

to  be  eight  days W 

See  Motions. 
Notice  op  Re-entry — 

in  ejectment 1505 

Notice  of  Sale— 

of  real  property  under  execution  ;  how  given 1484 

dcsciiption  of  property  in 1435 

!         penalty  for  irrefnifarity  in  sale 1438 

'        IB  actions  affecting  real  estate 1678 

advertising • ,-  ■  •  • U™ 

Nonoi  ow  Salb  tohdbb  Exbottvos  \s  3\3s.i\os»  Cotsw^* «« 
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Nonoi  or  Tbiai,—  kbotioiis 

pnctice  lespecting vn 

time  to  eeire  in  clt7  coart  of  New  York SlAl 

reqnlsitesof             "                      "         S14U 

NoTH'T— 

88  ased  in  rcipect  to  sccnring  attendance  of  jaron ;  defined 8S4I 

How- 
to  what  the  term  refers 8848 

NCIBAHCK— 

action  for 1860-1088 

Oaths  ahd  AiruwATioNa — 

before  whom  oaths  and  affidavits  may  be  taken 848 

id. :  in  special  cases 848 

Id. ;  without  the  State 844 

general  mode  of  swearing. 845 

when  kissing  the  gospels  dispensed  with 846 

when  affirmation  to  be  made M7 

other  modes  of  swearing 848 

swearing  persons  not  CCristiaDs 849 

conrt  may  examine  witDesses 880 

swearing  falsely  in  any  form,  perjury 861 

fees  for  adminiistering  oaths aS08 

"     certain  oaths  to  public  officers  to  be  without  charge SSSB 

"     administering  to  other  public  officers 8289 

justices  of  city  court  of  New  York  may  administer  oaths 8S6 

of  jurors  In  justices'  courts,  oaths,  in  particular  cases S908 

"  witness , 8000 

"  constable 8006 

"  executors,  administrators  and  gnardians  before  issuance  of  letters iiSM 

OAtH  OT  OrricB — 

attorneys  to  take 68 

Otfbb — 

to  liquidate  damages  conditionally 78fl 

effect  of  refusal 787 

defendant's  offer  of  judgment 788 

plaintifl'sofferof  judgment  in  case  of  counterclaim 789 

offer  to  be  subscribed  and  verifled - 740 

OmCBBS  OF  CORPOBATION— 

suits  against  for  misconduct,  etc 1781 

proceedings  to  enforce  IndiTidnal  liabilities  of  in  cases  of  Insolvent  corpor- 
ations    1795 

removal  of  to  be  by  final  judgment 1811 

OinciAi.  Bonds ;  Action  by  Pbivatk  Pkbsons  upon.. 1S80-18B8 

application  for  leave  to  sue  sheriff's  bond ;  proof  required 1880 

order  granting  leave  ;  action  thereupon 1881 

successive  acuous 188S 

fatdorsement  upon  ezrcntion '. 1888 

collection  of  execution ;  when  a  defense  to  subseqnent  action 1881 

when  claimants  entitled  to  ratable  di^tribntion 1885 

action  upon  surrogate's  bond 1886 

"         conn&  treasurer's  bond 1887 

"         offlrial  bonds  of  other  officers. 1888 

"         nnder  the  last  three  sections,  regulated 1889 

receivers,  etc.,  deemed  pnbllc  officers 1890 

demand  of  money  ;  when  necessary  before  application 1891 

application  may  be  made  ex  parte I89S 

acuon  npon  bond  of  executor,  administrator  or  testamentary  trastee  upon 

return  of  execution 2607 

anccessor  may  prosecute  bond 8808 

action  on  bond  when  DO  successor  appointed 8609 

Omssions 721-780 

See  Amitidiibntb,  Mistakbs. 

Onondaga  Countt. 

jail  liberties  for 146 

Opbn  Cohxissiom .• 804,  897 

Opinions— 

judges  of  court  of  appeals  to  deliver  to  state  reporter 210 

wben  verdict  may  be  taken  subject  to  opinion  of  court 'VVK 

Obal  ComoseioN  GsmEitAixT..,..., ,.,,.,,.,, -     "** 
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Okai.  CoKingBioN  nt  JirsTicKs' CouBTB m 

Obahok  Couktt — 

stenographer  for  sapieme  and  county  conrtof iSI 

Obdbb— 

term,  as  nsed  in  code  refers  to  an  order  made  In  a  cItU  action  or  special 

proceedinK 334 

who  ma;  malce  in  connty  courts 35t 

practice  regpecting  orders 767-7W 

Bee  Motions. 

publication  of.  in  actions  brought  for  collecttve  benefit  of  creditors 79 

order  appealed  from  to  be  entered ISM 

"  compelling  entry UN 

what  judgment  or  order  may  be  rendered  on  appeal '.. .  .1817-1^ 

mode  of  enforcing  affirmed  or  modified  judgments  and  orders 1819,  IsiO 

appeal  from  on  appeal  to  supreme  court  from  Inferior  court 181* 

in  what  cases  appeal  from  to  general  term  authorized ,.  ...   U43 

appeals  in  cpecial  ptoceedings 1,. 1860-1361 

in  surrogates' courts  defined BM 

"  enforcement K»( 

"  costs goj 

"  practice  respecting  decrees  and  orders  in gss(V%6t 

ORDINANCBa— 

of  cities  and  Tillages ;  bow  proved ^ , Ml 

Obiqinal  Ektbiss— 

copies  of  ;  when  evidence 991) 

"  how  to  be  verified [][[     6)1 

OSWEOO — 

recorder's  court  of 819S-S0S 

Owner —  . 

term  defined  as  used  In  condemnation  law 3858 

Papers — 

when  court  may  order  to  be  destroyed SI 

service  of,  generally .."....!..  !79(M)(B 

discovery  of  books  and 808-S09 

See  also  Mandates;  Sbrtio. 

written  instrument  ai«y  be  partly  written  or  printed 8341 

Papees  and  Books  of  Poblio  office — 

demand  ror  by  pul>Iic  officer;  how  enforced ••- 2471(i 

Partition,  Action  tor .'.'.....1688-1595 

when  may  be  brought 1532 

id.;  by  remainderman 1588 

id. ;  by  an  infant ISSl 

guardian  ad  litem  ;  ho..-  ;.ppointed 1535 

security 1336 

when  heir  may  maintain  action  for  partition  of  devised  property 1537 

who  must  be  parties 15.$8 

who  may  be  made  parties 1589 

id.;  as  to  persons havin?  liens 1540 

provision,  where  a  party  is  unknown  summons  served  by  publication,  etc., 

what  to  state 1541 

complaint  to  state  interests  of  parties 1543 

answer.    Title  of  parties  may  be  tried IM 

issues  of  fact  triable  by  jury 1544 

when  title  to  be  ascertained  by  the  court 1545 

interlocutory  judgment 1544 

partial  partition  ;  when  made 1547 

shares  may  be  set  off  in  common 1548 

appointment  of  commissioners  1549 

commissioners  to  be  sworn,  etc 1J50 

id. ;  when  to  make  partition 1551 

partition  ;  how  made 15.'^ 

provision  where  there  Is  a  particular  estate ." 1538 

report  of  commissioners IBM 

fees  and  expenses 1555 

confirming  or  setting  aside  report 15S( 

final  judgment  on  report.     Effect  thereof ISBf 

jiidgment  must  direct  delivery  of  possession 1558 

cosfs  ;  how  awarded.    Id. ;  against  unknown  parties ISH 

Bale  of  property  ;  when  directed 16W 

ftference  to  Inquire  as  to  cteaUoi*.... <•>< > WO 
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pAKRnon,  AoRON  TOB—eontinued.  emcruam 

doty  9f  reisree 1508 

motley  io  be  paid  into  court IBOS 

application  for  money 1664 

payment  of  inruLjl»rinfe« 1666 

other  partiea  not  to  lie  delayed 1666 

sale  of  dower  interest 1367 

purchaser  to  hold  the  property  free  therefrom 1568 

gross  sum  to  be  paid  to  oi  h,Te8ted  for  tenant  in  dower,  etc 1669 

Interests  of  owners  of  fatiii-9  estates  to  be  protected 1670 

mikrrled  woman  may  relea^  ht?  Interest 1671 

nnknown  owners ; . . .  1678 

sale:  terms  of  credit  thereupon 1678 

credit ;  how  secured 1674 

separate  securities 1675 

report  of  sale 1576 

ilMU  judgment ;  effect  thereof 1577 

id. ;  effect  thereof  upon  incambtancers 1578 

costs  and  expenses ;  how  paid 1579 

distribution  of  proceeds 16-0 

sharesof  infants 1661 

id. ;  of  unknown  and  absent  owners 1583 

id. ;  of  tenants  of  particular  estates 15a8 

court  may  require  security  to  refund 1584 

security  to  be  taken  in  name  of  county  treasurer 1586 

action  thereupon 158S 

compensation  to  equalize  partition 159r 

proceedings  on  death  of  parties 1588 

rents,  etc.,  may  be  adjusted 1.58B 

partition  by  guardian  of  infant,  committee  of  lunatic,  etc lecO 

"       contents  of  petition 1691 

"       court  may  authorize  partition IBM 

effect  of  releases 1593 

when  the  state  is  interested 1694 

ezempUfledcopy  of  judgment  may  be  recorded I.'i95 

partition  in  acUon  for  waste 16£6-IdG6 

"       taxes,  assessments,  etc.,  to  be  paid  out  of  proceedsof  sale 1676 

Judi^ent  to  be  entered  in  county  where  land  situated 1677 

fees  of  Burreyors  and  commissioners  iu  partition 8299 

Pabtneb — 

of  judge  ;  when  not  to  practice  before  him  as  attorney,  etc    49-60 

application  by  partner  to  discharge  attachment 698,  694 

"                   to  release  property  from  levy  under  execution 141S 

"                  undertaking  to  be  given 1414 

"                           "          when  inures  to  other  judgment  creditors  1416 

"                  where  attachment  has  ajso  been  leviM 1416 

application  by  partner,  how  partner's  Interest  sold  ;  rights,  etc.,  of  pur- 

cliaser 1417 

when  partner  not  sned  remains  liable   1946 

continuance  of  business  during  partnership  accounting 1947 

See  also  Joint  Dxbtobs. 
Pabtt— 

defined 8838 

parties  generally 446-458 

who  may  he  joined  as  plaintiffs 446 

id.;  as  defendants 447 

parties  united  in  Interest,  when  to  be  joined ;  when  one  or  more  may  sue  or 

defend  for  the  whole 448 

trustee  of  express  trust,  etc.,  may  sue  without  person  beneficially  in- 
terested  , 449 

when  married  woman  is  a  party 480 

when  defendant  or  his  name  is  unknown 451 

when  court  to  decide  controversy,  or  to  order  other  parties  to  be  brought 

in .1 : >.  453 

supplemental  summons 468 

partiea  eeverally  liable 454-457 

Sersons  liaUe  for  the  same  demand  may  be  sned  together 454 

efendant  so  sued  may  apply  for  any  relief   *B^ 

looceedings  in  action  against  defendants  severally  UaAtte,...,,.,.  ,,,.,..••     ^!^ 
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T?ts,Tr—<iontinrtecl.  eaaam 

application  of  article  1o  defendants  jointly  liable e 

parties  proieeuting  and  dtfending  at  poor  persona 4SWB 

who  may  petition  for  leave  to  prosecute  as  a  poor  person «t 

contents  of  petition. 49 

when  and  how  leave  granted 4H 

not  liable  for  costs  and  fees HI 

when  leave  may  be  annulled M 

when  defendant  may  petition  to  defend  as  a  poor  person 49 

contents  of  petition 4M 

proceedings  thereon 4S 

appeal,  when  party  prosecntes  or  defends  as  a  poor  person 4it 

costs  in  favor  of  petitioner 40 

infant  plaintij^s  and  dtfendantt 488-417 

judge  not  to  eit  in  case  where  he  Is  a  party 4i 

may  prosecute  or  defend  in  person  or  oy  attorney B 

proceedings  on  death  or  disabilitj;  of  party 7S5-76( 

when  cannot  be  examined  as  a  witness SI 

evidence  of  party  since  deceased 890 

Sarty 's  evidence  may  be  rebutted gS8 
eposition  of  before  trial  or  in  pending  action iSTO-gS 

judgment  may  be  for  or  against  any  party   '. i804 

motions  by  to  vacate  judgment 1268-1286 

particular  actions — 

partition 1638-1541 

parties  defendant  in  ejectment  ISH 

"  dower !. 1687-1591 

"  foreclosure  of  mortgage 18B 

"  nuisance \.   tKl 

stockholders  may  be  made  parties  defendant  in  action  to  dissolve  corpor- 
ation   f . . .    17» 

suit  in  the  name  of  another,  when  prohibited igOO 

treble  and  other  damages .....    IWl 

Pabtt  in  Intebbbt — 

to  sue 441 

suit  in  the  name  of  another,  when  prohibited '.    ijlOO 

treble  and  other  damages .]..".    1901 

Passed  Cadses ...7M,  W 

Patent — 

foreign,  when  can  be  read  in  evidence 956 

Patent  ;  Action  to  Vacate  Lettebs i96"-1960 

Paupers — 

parties  prosecuting  and  defending  as  poor  persons 458-467 

Payment  into  Court — 

party  bringing  money  into  court  is  discharged 74.? 

general  rules  may  regulate  concerning  payment  Into  court  ........     741 

money  to  be  paid  to  county  treasurer,  and  securities  taken  in  his  name 745 

funds  ;  where  and  how  deposited  or  invested '\     746 

power  of  supreme  court  as  to  transfer,  etc.,  to  and  investment  by  gnardiau 

etc 747 

when  other  courts  have  like  power 748 

Iiowers  of  certain  officers,  touching  securities,  etc 749 

provinions  relating  to  death,  removal,  etc.,  of  officer 750 

authority  for  payment  of  money  by  bank  or  trust  company 731 

how  county  treasurer  to  keep  his  accounts \'\\     75S 

county  treasurer  to  report  annually  to  the  court ..!.!!!!      753 

these  provisions  applicable  in  New  York  to  the  chamberlain '.     7»l 

See  also  Monet  Paid  into  Coitrt. 

Penal  Bonds— 

actions  upon 1915 

Penalty  ;  Action  by  Private  Pebson  for  l^^i^,  1961-1968 

by  person  specially  aggrieved jfBS 

by  common  informer 1891 

iq. ;  service  of  summons 189J 

id. ;  when  not  barred  by  a  collusive  recovery ..!!!.  1896 

indorsement  upon  summons .' ."  .   .  JSTT 

when  part  of  a  penalty  may  be  recovered liW 

challenging  trial  jurors  in  actions  to  recover 1179 

When  action  to  recover  must  be  commenced .    ,   387 
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ftowxoK—  •acnoin 

nllitazy  pay,  rewards,  eie. ,  exempt  from  levy  and  tale  under  cxMotlon . . .    UM 

preference  of  certain  actions  br 78&-7n 

no  security  necessary  on  appeal  by lUS 

.  aecarity  ;  when  dispensea  with  in  actions  by  or  in  behalf  of 1800 

at!  defendant  in  partition UM 

what  actions  to  be  In  name  of  1964 

costs  against...  itgn 

execntion IS85 

Fk>fu  ;  Actions  ht  Bkhai.v  or 1M8-1090 

action  against  the  Qsurper  of  an  office  or  franchise IM8-19C6 

"    to  vacate  letters  patent 1967-11X10 

action  for  aflne,  penalty,  or  f  orfeitnre,  or  npon  a  forfeited  recognisance  . .  1981-1968 
action,  certain  actions  founded  npon  the  spoliation  or  other  misappropri- 
ation of  pnbllc  property I96ft-1978 

action  to  recover  property  escheated,  or  forfeited  for  treason 1977-1988 

action  miscellaneoas  provisions  relating  to  actions,  etc..  In  behalf  of  the 

people 1963-1990 

Fbofls  ;  Sfioiai.  PsooiXDiNeB  Ihstitutbd  bt  Stats  Wbit  1991-2148 

provisions  applicable  to  two  or  more  state  writs. 1991-2007 

writ  of  habeas  coipns  to  bring  np  a  person  to  testify 2)X)8-9014 

"  "  and  certiorari  to  Inqaire  into  canae  of  detention  2015-jnM 

"     mandamns 80(J7-«090 

"     prohibition 9091-2108 

"    assessment  of  damans S108-S110 

'*    certiorari  to  review  determination  of  Inferior  tribunal SlgO-2148 

TmsiKBixiM  Pbopbbtt— 
See  Attaohjibnt. 

PSBJITBT — 

what  constitirtee 851 

when  committed  in  New  York  county  with  reference  to  Jury  duty lliS 

executor  or  administrator  not  personally  liable  in  damages  for  false  plead- 
ing  f; 7^ : 1881 

FBBntTUATION  OT  TbSTIIIONT— 

See  DiposmoN. 
Fntaoii— 

term  defined  as  used  in  condemnation  law 8868 

FSBSON  IMTKBHSTBD— 

defined  with  reference  to  chapter  on  surrogates'  courts iS14 

See  Pabtt  in  Intxbest. 

PUBSONAl-TY— 

testamentary  disposition  of,  by  what  law  governed 8094 

Fkbsonai.  Claiii — 

notice  of  no  personal  claim  served  with  summons  ;  effect 428 

Fxbsonal.Injdiit—                              .  „  _ 

defined.., : 8318 

depoeltion  In  aottons  for ..  872 

order  for  plaintiff's  examination  In  actions  for 878 

PSBSONAI.  PSOrBBTT— 

defined  generally ^« 

**             with  reference  to  chapter  on  snrrogates'  courts 251'1 

i         property  defined - — • 8348 

Hen  of  an  execution  upon  personal  property ;  levy  upon  and  sale  of  under 

execatioTi,  rights  of  indemnitorB  of  sheriff 1405-1428 

P]I8Tn.BN0B—                                                         ,     .  ^.    .„ 

designation  of  place  for  holding  court  during 40-42 

designatlonof  another  Jail  In  case  of J86 

Pbtit  jRtbob— 

defined 8W 

See  Tbiai.  JuBOB. 
Pbtit  JUBT— 

defined 39" 

Fbybioai.  Examination—  ... 

order  for  plaintUTs  in  action  for  personal  injuries 873 

PfflSICIANS — 

not  to  disclose    professional  information 834 

testimony  of  in  action  for  peraooal  injuries;  when  may  be  taken  before 

TAf Sf GO  ,    .,,.,........«...••••••••.....••••«..•.•.-•••-•    .•..••••.«...         oSo 

false  oertiflcate  by,  to  helpjaror  In  New  York  county  evade  duty ^V» 

Id:  astoKinga  county    ^^^ 

Place  ov  Tbiai, -^^ 

See  also  BiiovAii;  Xbiii» 

pzjuimrr— 

defined  genera"-  s..... 
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Platntiit— (»n<lntt«dr.  ^       j         ^      ,  —  — 

defined  generally  for  pnrpoaes  01  condemiutuon  law tU 

See  Pabtt. 

PLAiNTiFr'a  Attobiht— 

authoritr  of  to  bring  ejectment ISIS-ISIS 

PLSADINQS — 

application  and  effect  of  chapter Bt 

pleadings  to  be  liberally  construed SI 

id. ;  to  be  subscribed;  wlien  to  be  served  ■ 

when  defendant  to  serve  copy  answer  on  co-defendant 511 

allegation  not  denied ;  wtien  to  be  deemed  true SR 

verincation,  when  required 81 

"  construction  of SH 

"  how  and  by  whom  made OS 

•'  formof  affidavit m 

"         whenmay  beconflned  to  counterclalma BE 

•'  remedy  for  defective;  or  want  of gH 

"  when  defendant  must  verify  answer  to  charge  of  tmai Stt 

private  statute;  how  pleaded —   SK 

account;  how  pleaded.    Bill  of  particulars. , 6)1 

judgments ;  how  pleaded SS 

conditions  precedent ;  how  pleaded (83 

instramentforpayment  of  money;  how  pleaded 514 

pleadings  in  libel  and  slander HS 

pleading  mitieiting  circumstances.  In  action  for  a  wrong 596 

frivolous  pleadings  ;  how  disposed  of  ss 

sham  defenses  to  be  stricken  out 538 

material  varlauceg  ;  how  provided  for 581 

immaterial  variances 5tt 

what  to  be  deemed  a  failure  of  proof 5(1 

amendmentsof  course SO 

amended  pleading  to  be  served ;  answer  thereto SIS 

supplemental  pleadings SM 

scandalous  and  irrelevant  matter  may  be  ordered  stricken  ont 5i5 

indefinite  and  uncertain   allegations 540 

ejrtension  of  time  to  serve 780-785 

pleadings  and  summons  to  be  filed SU 

pleadiiiga  in  particular  actions. 

ejectment 1496-1511 

partition IMi,  1543 

dower 1606 

foreclosure  of  mortgage 18*9 

replevin ITSO-ITS 

divorce VTS! 

separation 1784, 176! 

by  or  against  corporations ' 1775 

"  executors  and  administrators 1814 

"  falBe  pleading  by  executors  and  administrators 1^1 

Pleadings  in  Jubtioes  Court.s 8934-!!958 

Plbadings  in  Surrogates'  Courts — 

where  written  required 253S 

verification,  etc S.i3S,25S4 

Poor  Persons — 

parties  prosecuting  and  defending  as 468-467 

Possession— 

judgment  may  direct  delivery  of  real  property 1675 

"  penalty  for  disobedience 1676 

Posthumous  Child  — 

action  by,  against  legatees,  etc.,  to  recover  its  share  of  testator's  property.    1868 
Power— 

selection  of  executor  under 2640 

objection  to  person  so  selected 2641 

PnBrERBNCBS— 

order  of,  among  executions 1406-1408 

Preferred  and  Deferred  Causes — 

preference  of  certain  actions  by  the  people  . .  789 

id. ;  of  criminal  actions 7S0 

id. ;  among  civil  actions 7>1 

id.  I  in iD«nd«mw QT  ptohltiltioa..,,,.,,,,, TV 


INDEX.  IrrB 

PsKranaBD  ANB  DsntRBED  Causkb— continued.  »manam» 

when  an  order  is  oecetH>;iy 7H 

when  canse  passed,  hov  ]  laced  npon  the  calendar 7M 

note  of  issue  to  state  tio-c  when  passed 7SB 

Pbintbb— 

when  affidavit  of  pablication  maybe  read  in  evidence MS 

fees SS17 

Printwo — 

written  instmment  may  be  partly  written  or  printed 8M3 

pBisoinsR— 

how  kept 110 

term  of  Imprisonment Ill 

sapportof IIS 

charges  prohibited IIS,  114 

rates  of  charges  for  lodging,  etc 116 

prisoner  may  send  for  necessaries IIS 

charges  for  rent,  etc..  prohibited ". 117 

prisoner,  how  conveyed  to  jail  through  another  coooty 118 

officer  or  prisoner  not  liable  to  arrest 119 

See  also  Jail. 

service  of  papers  on 19S-1S0 

deposition  of WIT 

See  also  Comricr ;  Disohabob  ;  Iau.  iJBEBnaa. 

PBrnLEeB— 

jnror;  when  not  to  be  questioned  for  verdict  rendered 119S 

officers,  stockholders,  etc. ,  not  privileged  from  testifying  rsspeetiag  cor- 
poration, etc VtK 

witness  to  will  not  disqualified  from  testifying  respecting  execntlon 9644 

PBIVILEQED  COMUnNICATIONS- 

evidence  respecting 883-838 

t»BOBATE— 

revocation  of  probate 2847-M58 

PBOBati  oi'  Hxibship S65t-88M 

heirs,  etc.,  may  apply  to  establish  heirship 9864 

citation  ;  appearance  of  persons  interested S0B6 

what  facts  to  be  ascertained  ;  decree  thereupon M90 

decree  to  be  recorded ;  effect  thereof M07 

petition  to  vacate  or  modify 9060 

Id.  ;  whengranted '. 9OG0 

E>bobatii  or  Wiixs S811-9IM0 

what  wills  may  be  proved;  change  of  residence  not  to  affect  validity 9611 

persons  incompetent  to  serve  as  executors 9SIS 

supplementary  letters:  executor  not  named  in  letters  not  to  act;  power 

of  executor  before  letters  of  administration  with  the  will  annexed. .    WIS 

who  may  propound  wlli 9014 

who  to  he  cited  thereupon 9itlS 

contents  of  citation 9610 

persons  not  cited  may  appear 9617 

witnesses  to  be  examined  ;  proof  required 9018 

absent,  etc,  witne'jises  to  be  accounted  for 9019 

proof  of  handwriting £090 

proof  of  lost  or  destroyed  will 9091 

probate  not  allowed,  unless  surrogate  satisfied,  etc 90S 

will ;  when  sufflciently  proved 203S 

yalidlty  and  construction  of  testamentary  provisions 9084 

Borrogate's  decision  on  probate 9ef6 

probate ;  how  far  conclusive  as  to  personalty 9090 

Id. ;  as  to  realty 9077 

when  purchaser  from  heir  protected  notwithstanding  a  derlae SOW 

will  certified,  or  record  thereof,  may  be  read  in  evidence flfttt 

recording  wills  proved  elsewhere  within  the  state SflSO 

records  of  certain  wills  heretofore  proved  ;  how  far  evidence. 9031 ,  fHSU 

id.  ;  as  to  wills  of  real  property aSfS 

indezandfeee 9BM 

wills  to  be  returned  after  probate 9006 

when  letters  testamentary  may  be  issued 2080 

snrrogate  to  Inqnire  into  objections 96*7 

bond;  whenrequired , ^JSL 

renunciation;  retraction  thereof ****, 

■election  of  an  executor  under  a  power '•'* 
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I>aoBATx  or  WriAJt—eotUinued.  oonon 

objection  to  sBCta  a  person  ;  how  taken,  etc SM 

execator  failing  to  qoalif^  (V  renonnoe ;  how  excluded Mi 

letters  of  admlniatration  with  will  annexed , Ktt 

I         Id. ;  rennnciation  or  ezclnsion  of  persons  having  prior  right MM 

executor  or  administrator  to  qoalif  y J6tt 

effect  of  certain  proTlsioDB  limited MM 

1  PB0C!«:<B— 

p        8ee  MuTDAns  :  ExBOunOKOr. 

'■    PBOCKSS  IN  STTBBOaATBS' COVBTS SSlS-tSS 

See  Citations. 

'■  FBOUiBiTioN  ;  Wbit  of SOSI-HW 

ir         klndsofwrit;  howgranted Ml 

'          when  writ  granted  M  epecial  term MK 

.«         id.;  at  general  termof  IbeBopreme  court - lOH 

al tematlTe  writ  mast  Issue  first ;  its  contents KM 

id.;  when  returnable  !  how  served .^ Mi 

'•'■         absolute  writ  issues  unless  return  made Mi 

legal  objections,  how  taken  ;  motion  to  quash  or  set  aside  writ KB 

return  by  parU- ;  proceedii^  when  he  adopts  Judge's  return Mi 

Eroceedings  after  return  ;  trial  by  jury iON 

nal  order ;  costs 2100 

appeals 2101 

stay  of  proceedings ;  enlargement  of  time 2I0S 

§  reference  of  cause  where  writ  has  been  issned ?9S 
ee  also  Htatb  Wbits  GsmKAixT. 
Pboxise — 

to  take  action  ont  of  statute  of  limitations 396 

PROMISSOBT  NOTB — 

cannot  be  acknowledged  and  thereupon  read  in  evidence 9!7 

in  action  againetcorporation  on,  no  order  to  extend  time  nnless,  etc 1778 

action  upon  lost  note  or  bill 1017 

"  by  or  against  the  people IMg 

See  also  Neootiabus  Iitbtbuxziit. 

Pboop— 

See  Btidknci. 

Tboop  of  Will— 

on  application  for  probate J6]8-S(B! 

in  evirlence 2629-2633 

Propertt — 

defined  generally S3I8 

for  purposes  of  appointing  receiver 713 

injury  to  property  defined 8313 

deposit  by  order  of  court 717 

when  sheriff  may  take  and  convey,  etc 718 

"real  property"  defined  with  reference  to  chapter  on  surrogates'  courts 2514 

id. ;  as  to  "  inheritance"  and  "  personal  property" ,   ...    2514 

Pbopertt  Exempt  from  Levy  and  Sale  undeb  £zbcittion 1889-1404 

See  Execution  Against  Pbopebtt. 
Pbopbbtt  Exempt  to  Widow  and  Childbkn  out  of  Dbokaskd's  Estate.  ....    3713 
proceeding*  for  neglect  to  set  apart 3734 

Provisional  Remedies — 

arrest 648-fiOl 

injunction 8DS-69' 

attachment 835-71! 

receiver  713-716 

deposit,  delivery  or  conveyance  of  property 717-718 

arrest,  injunction  and  attachment ;  when  not  granted  together 718 

defendant  interposing  counterclaim  entitled  to  same  provisional  remedies 
as  plaintiff 720 

Pdblication — 

service  of  summons  by 485-439 

time  for  publication  of  legal  notices  :  how  computed 787 

affidavit  of,  when  may  be  read  in  evidence USD 

application  for  judgment  in  service  by 1216 

"         when  attachment  to  bo  shown  on  1217 

of  citation,  notice,  etc.,  in  surrogates'  courts  ;  how  made 2535 

additional  publication  ;  when  required 2586 

service  of  summons  by  in  city  court  of  New  Tork 8165. 8170 

where  publisher  in  countj  Teiu&eB  to  v'a^A\«V 82M,  3194 

fees  of  publishers 8817 

moot  construction  as  to  pubUc».\iwQa ».»,.. «» 
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PUBLIO  ASMIM  ItfrK  ATOS-^  SKCnOWt 

when  to  be  cited  on  application  for  letters  of  adminlatraiioa 36C3 

ooanty  treasarer;  when  to  be  ex-ofllolo  public  administrator  366S 

bond 9648 

"          authority  of ;  when  anperseded.  36(17 

"            "          powem  and  proceeding*  of 3088 

"          payments  by  into  State  treasury 3CSS 

in  Kings  county:  how  appointed:  duties 3U9 

PcBuc  FuiTDs;  Action  by  Feopuc  to  Ricotzb  HnwippBOPBtATBO 1MS-19T8 

E>TTBI.IC  HOUDAYS — 

eunmerated S34S 

P0BIJC  Officbbs  — 

injunctions  against  805 

attach  men  t  f  or  peculation 837 

death  or  remoTal  of,  not  to  efTect  abatomentof  pending  action,  ato., 768 

aerrice  of  subpoena  upon 8A9 

certificates  by,  when  evidence 931,033 

certain  state  ofScers  entitled  to  searches  without  charge 3390 

may  demand  delivery  of  books  and  papers  belonging  tooAee 3471a 

how  such  demand  enforced. 2471a 

See  also  Ornciix  Bonus. 

Pdelic  OincKBg ;  Aotiom  by  Piofli  to  RacorXB  Misappbopkatss  Pttb- 

uo  Pbopkbtt 19e0-li>78 

PlTBCHASB  Money— 

when  evicted  purchaser  at  execution  sale  may  recover 1479 

E>UBOBAgI   MONKY  MOBTGAOX— 

when  lien  of  superior  to  judgmeat 19B4 

[>trBCHA8BB— 

at  execution  sale  ;  when  may  maintain  action  for  waste. ; 10S4 

liability  of,  pendinK  action  of  ejectment  or  dower 1686 

from  heir,  wnen  protected  against  devise iiOSS 

Putnam  Cocutt— 

stenographer  for  supreme  and  county  court  of S68 

Qttbsns  Couhty— 

subpoena  of  city  conrt  of  New  York  may  be  served  in 888 

stenographer  for  supreme  and  county  court  in 8S8 

^o  Wabbanto,  Action  of— 

writ  of  quo  warranto  abolished,  action  substituted 198S 

attorney-general  may  maintain  action 1048 

proceedings  when  complaint  names  rightful  incumbent 1940 

jmy  trial  19B0 

assumption  of  office  by  person  entitled 1051 

proceedings  to  obtain  books  and  papers 19GS 

damages ;  how  recovered. 1953 

one  action  against  several  persons. 1054 

injunction,  when  may  be  granted 1055 

finaljttdgment 1954 

Railroad  Cobpobation— 

service  of  summons  upon  in  justices'  courts 3880,8888 

Rbal  Pbopibty — 

d^nitiong.  • 

• » property  " 8848 

"real  property  "  In  general ' 8S48 

"  as  used  in  condemnation  law 8858 

"  "     la  chapter  on  surrogatos'  courts 8514 

"  "     in  reference  to  "  inheritance " 2514 

"  distinct  parcel " 8848 

subject  to  attachment 645 

levy  under  attachment ;  how  made 649 

certain  receivers  may  hold 716 

conveyance,  when  may  be  ordered 717,  718 

how  sold  under  execution 1342 

"        security  upon  sale  by  referee 1848 

"        conveyances  of  particular  Interest  to  state  party's  name 1844 

Judgment ;  when  a  lien  upon 1860 

Donnd  for  ten  years  by  judgment  docketed 1851 

may  be  levied  upon  after  ten  years  1868 

land  held  under  contract  not  bound  by  judgment 1858 

preferences  of  mortgages  for  purchase  money 1854 

on  motion  to  vacate  judgment,  notice  to  be  given  to  occupant  of  r«tl  pro-       .__ 

poty  affected ^3Ss 

execution  against  property  of  tenant ^^ 

execution  awardizig  possession  of i'\v' 

sole  under  execotloii,  redemption  and  conveysnce  ttieteot.'A^M^  v-^^  ^mw'S 

bUItlef  of  persons  interested •  •  ■  -  "jv^a^ 

remedleg  for  fiOIim  ot  title  of  real  property  bo\4  un&ec  execaVtoa,  •»»^  ?2n 
.    enforce  cojDtribatioii »■    i~   j  ^ v»» 
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SiAi.  PBorsBitT— continued.  etcma 

wfaeii  new  execution  not  to  be  enforced  against 145 

action  to  recover I^SS-IU 

See  EjECTMBNT. 

action  to  compel  determination  of  claim  to Itag-lHSI 

jadgment  may  award  poEaeesion  ;  penalty  for  dieobedience ItlS 

jadgment  affecting,  to  be  entered  in  county  where  sitnated IRI 

I  sales  of  in  actions  affecting,  how  made  and  conducted. 16il 

"  notice  of  sale VSi 

"  practice  upon    1670-1661 

"  purchaser's  rights IW 

special  proceeding  to  recover,  not  to  be  taken  except  aa  anthorized,  etc IBS 

of  decedent ;  when  not  bound  by  judgment  against  execotor  or  admin- 

»,  istraior IfSS 

effect  of  application  to  sell  in  creditor's  action  against  debtor's  next  of  kin, 
etc ise 

action  to  establish  will  relative  to 18i6 

debtor's  interest  in  land  contract ;  how  reached  In  judgment  creditor's 

action IfSi 

summary  proceedings  to  recover  possession  of 2gJl-8o5 

pioceedings  for  the  disposition  of  real  property  of  infant,  lunatic  or  habit- 
ual dninkard 834S-23M 

additional  allowance  on  sale  of  decedent's  in  surrogate's  court 856S 

purchaser  from  heir  when  protected  against  devise iS8 

control  over  by  temporary  administrator SSiS 

testanieatary  disposition  of  ;  by  what  law  governed aSi 

sale  of  decedent's  real  property  for  debts  and  funeral  ezpenees 2749-2801 

answer  of  title  to  real  property  in  justices'  courts 29B1-S058 

i  Id. ;  in  district  courts  of  the  city  of  New  York  and  in  justices'  courts  of  AI- 

banyandTroy 8218 

fees  of  referees  upon  sales  of  real  property tSSf! 

proceedings  for  the  condemnation  of. 8S57-S3M 

id  :  for  sale  of  corporate  real  property 8890-S397 

Reai/  Propkbty,  Actions  Bblatino  To— 

ejectment l«8-iS31 

Sartition 1582-1595 
ower 1596-1629 

foreclosure 1626-1637 

compelling  deterisination  of  claim  to  real  property 1638-l:j50 

waste 1 6M-1659 

nuisance     1660-1663 

miscellaneous  actions 1664-1669 

provisions  generally  applicable  to  actions  relating  to  real  property 1670-1683 

Beceivers— 

clerks  and  court  attendants  ;  when  not  to  act  as 90 

when  appointed 718 

notice  of  application 7U 

security 715 

real  property ;  when  may  hold 7W 

action  upon  bond  of. 1890 

rBte  of  commissions  allowed 8820 

in  particular  cases — 

as  succeseor  of  surviving  executor 186J 

.ludgment  creditor's  actions 1877 

in  supplementary  proceedings 2464-2471 

"  may  sue  in  justices' courts 28CJ 

corporations 181(/ 

"  in  action  for  dissolution  of 1788, 17i3 

"  in  proceedings  for  voluntary  dissolution 0429 

Recoonizanob  ;  Action  upon  Fobtbited 1961-1968 

Records — 

subpoenas  to  produce 860 

copies  of  public  ;  when  evidence 938 

of  foreign  court  "  gG0-9M 

Eecokdeb's  Courts  op  Utica  and  Oswego 3196-8202 

KECOBDra<i— 

of  fo.eign  wills ;  anthentication  and  proof  of  same 270S,2i0i 

RBcoTBBr  OP  Ekal  Property— 

action  for 1490-1581 

See  EjxcTuxtiT, 
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^XDnPTioK-^  nBOTiam 

of  real  property  from  sale  under  execntloii lMO-1^ 

from  warrant  to  diapoBaen  in  sammary  ptoceedinga 8SS7-XWS9 

iM)UJII)AKT  HaTTKB— 

may  be  atricken  out  of  pleadings 5tt 

■tB-EXTBY— 

notice  of  in  ejectment 1506 

iBPIBBBS — 

clerks  and  court  attendanta;  when  net  to  act  as M 

id.;  In  enrrogatee'  conrta 1611 

motion  for  new  hearing ;  after  trial  of  epedllc  qoeattons  by lOM 

qoaliflcatlona  of 1094 

not  allowed  to  purchase  at  sale  of  reid  property  1S79 

contempt  before Jt78 

feea  of  generally SggS 

"    m  sorrogatea'  conrte M66 

"    on  sales  of  real  property 8107 

(■rxBiNcas— 

testimony  of  physician  In  action  for  personal  injuries  may  be  taken  by. .  83a 
If  trial  by  jury  waived,  action  mnst  be  tried  by  the  court  onleas  reference 

directed. 1008 

trial  by  Jury ;  how  waired lOOU 

decision  upon  trial  by  the  court,  when  to  be  flied ;  consequence  of  failure. . .  1010 

reference  by  consent ;  when  andhowmaae 1011 

qnaliflcation  of  the  last  section. lOlS 

compulsory  reference  for  trial  of  issues ;  In  what  cases  it  may  be  made. ...  1018 

proceedings  where  the  reference  is  for  trial  of  part  of  the  i«snes 1014 

compulsory  reference  upon  questions  incidentally  arising 1016 

referee  to  be  sworn 1018 

witnesses  may  be  subpoenaed 1017 

general  powers  of  a  referee  upon  a  trial 1018 

referee's  report ;  when  to  be  made,  consequence  of  failure 1019 

report  defined 8848 

double  or  other  increased  damages lOSO 

decision  of  court  or  report  of  referee,  upon  trial  of  demurrer lOSl 

id. ;  upon  trial  of  the  whole  Issue  of  fact lOSS 

parties  may  require  court  or  referee  to  determine  particular  questions. 10S8 

qnallflcatioas  of  a  referee 10S4 

several  refcre:3  may  be  appointed 1086 

Jiroceedin— '  rcgniabed  where  Knf-i  are  several  refeiras 1098 

adnnent'.Kir  reference  of  specific  question  of  fact 1298 

^'        upon  trial  by  referee  of  whole  issue  of  fact 1828 

Interlocutory  reference  or  judgment ;  how  reviewed 1888 

in  surrogates'  coarts 8546 

clerk  in,  when  not  to  act  as  referee 8511 

of  questions  arising  on  motions  in  city  court  of  New  Tork 8178 

XseisiBBS — 

fees 8808 

"    to  be  taxed  on  demand 8887 

ftHLATOB— 

SC9  Statu  Wbitb  Oenxhaixt  and  under  the  various  state  writs. 
SXI.IOIOU:;  Coepobationb — 

exempted  I'.-oi  <.  certain  provisions  relative  to  corporations 1801 

R  3JlAlnDEr.T7.'.ir — 

when  may  :  2  joined  as  defendant  in  ejectment 1508 

whe:'.  may  brins;  action  for  partition 1688 

holding  over  in  rosaesBion  of  real  estate ;  action  against 1684 

v7hei<.  may  maintain  action  for  Injtury  done  estate 1805 

BlKABBIAOB — 

after  divorce  for  adnltery 1 761 

teBITTITUB— 

of  court  of  appeals 194 

Bbmovai.— 

of  executor,  administrator,  or  guardian  for  failure  to  give  new  bond 3580 

of  sureties  for  failure  to  give  new  bond 8601 

of  testamontarv  trustee 8817 

«ppoi:itment  or  successor S81S 

Seo  also  L^evocatioh. 

Rkxotai.  of  Aotioks— 

to  supreme  court  of  action  pending  in  saperioi  ctt;  couit ••     ^ 
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imoTAi.  OF  AcTiowi— e<mttn««rf.  •■'^Rr 

to  superior  citjr  coDTts  from  Bapreme  court S  Uiie 

to  sapreme  court  of  action  pending  in  city  court  of  New  iTork ^kim: 

from  count;  court  to  Bnpreme  court. "^Tittr 

coDBolidstion  after  removal  to  supreme  court M  ^ 

from  mayor's  court  of  HndBon  and  recorder's  court  of  Utica  and  OsweM   ■  ^ 

to  supreme  court wMH  ^. 

id.:  tocounty  court ^  i^ 

to  court  of  common  pleas  from  district  courts iv  {j, 

tBMOTAi.  OF  Action  hi  Justices'  Coubts—  ^1  j^ 

on  expiration  of  justices' term m  «) 

when  j  aitice  a  necessarr  witness ■■   ,), 

proceedings  upon  transfer ■■    „ 

tXNSSEi^EB  County—  ■    5, 

jail  liberties  for , »■    5, 

tBNT—  ^B      J 

ejectment  for  nonpayment  of l''*2l    i 

adjustment  of  among  parties  in  partition ** 

apportionment  by  execntor  and  adminlatrator 

tBNtTNCIATION— 

by  executor SI  1« 

exclusion  Of  executor  tailing  to  renounce  or  quality Wl" 

tSPLXTIN  Genkrallt—  «•  I  h 

chattel,  defined ?r 

joinder  of  action  with  others ml 

when  replevin  cannot  be  maintained Wjl 

id.;  after  judgment  against  the  plaintiff IjJI 

id.  ;  by  an  assignee ]J  I 

jurisdiction,  etc.,  when  repleyin  precedes  summons Wl 

plaintiff  may  require  sheriff  to  replevy .% 1*1 

affidavit  therefor,  before  commencement  of  action IWl 

id. ;  after  commencement  of  action 18J1 

id.;  where  several  chattels  are  to  be  replevied 18"  I 

provision  where  a  part  only  is  replevied IW 1 

Elaintlfl's  undertaking  for  replevin IM  I 
ow  chattel  to  be  replevied I'w  I 

id. ;  how  taken  from  a  building,  etc IM  I 

replevied  chattel ;  how  kept,  etc IW  1 

when  defendant  may  except  to  suretiet ;  proceedings  thereupon 1'" 

when  defendant  may  reclaim  chattel ;  proceedings  therenpon VM\ 

sureties  ;  when  and  how  to  justify pS 

when  and  to  whom  sheriff  must  deliver  chattel IM 

penalty  for  wrong  delivery  by  sheriff IW 

undertakinp ;  to  whom  delivered liCI 

claim  of  title  by  third  person  ;  proceedings  tbereupon 17  9 

action  against  sheriff  upon  such  claim HIO 

indemnity  to  sheriff  against  such  action 1711 

when  agent,  etc. ,  may  make  affidavit  for  replevin  or  return 171i 

second  and  subsequent  replevin ;  proceedings  thereupon 1:11 

replevin  where  order  of  arrest  has  been  granted 17  4 

return,  etc. ,  by  sheriff J7I5 

id.  ;  how  compelled 1716 

replevin  papers  to  be  made  part  of  judgment-roll,  etc J71T 

action  not  affected  by  failure  to  replevy 1718 

when  and  how  plaintiff  may  abandon  his  claim  as  to  part 1719 

title;  how  stated  in  pleading 1780 

taking,  etc.:  how  stated  in  complaint JTSI 

damages,  when  chattel  injured,  etc. ,  by  defendant ITS 

answer  of  title  in  third  person '. itS 

answer  that  property  was  distrained  doing  damage 17S4 

defendant  may  demand  judgment  for  return 1TS5 

verdict,  etc.,  what  to  state It* 

substitute  in  certain  cases  for  finding  as  to  value 175 

verdict,  etc.,  for  part  of  several  chattels  ;  judgment  therenpon ITSl 

damages  how  ascertained  on  dcfanit V!i> 

final  judgment ;  docketing  the  same ]7.:0 

execution  ;  contents  thereof. 1378,  ITSI 

id ;  sheriff's  power  to  take  chattel 17*1 

action  on  undertaking  ;  when  maintainable 173} 

sheriff's  return  evidence  tUeievn 17M 
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^^famx  OKmBATLT— «onMnt(«d.  —wwi 

nijiiiy,  etc,  no  defense 17H 

~^  ■Sieteinent  and  revival  of  action ITH 

nt  Jusnoas'  Coubts S019-9iin 

when  action  for  a  chattel  maf  be  broiiKbt. fWj 

pi^iwttir  may  procnre  replevin ;  affidavit  and  ondertakicg MM 

nqslBitlon tttl 

U.;  howezecnted.    Service  of  SQinmona,  etc SM 

ntiim  of  constable n<l 

Aafendaiit  may  except  to  Boretles ;  proceedings  tbeteon SSU 

defendant  may  reclaim  chattel ;  proceedings  thereon tSH 

Jnstlflcation  of  sureties S9SI 

when  and  to  vhom  constable  mnst  deliver  chattel SMi 

penalty  for  wrong  delivery  by  constable SKH 

claim  of  title  by  third  person SMI 

defendant  may  demand  judgment  for  retam SbtK 

imeeedlngs  in  the  action;  action  upon  ondertaking tSSl 

pioceedii^  when  summons  not  personally  served SOS 

when  action  not  affected  by  fallnre  to  replevy SSV. 

docketing  transcript  of  judgment  for  chattel 8011 

execution  on  judgment  for  chattel SOIM 

n-aVIN  IH  DtSTBIOT  COCBTS  OF  ITtW  ToBS  AMD  JUSTIOBS'  COTTBTS  OF  Al- 

BAirr  Aia>  Tbot SAO,  Kll 

•LT— 

defendant  may  demur  to 4U 

what  to  contain SU 

judgment  upon  failure  to  reply 611 

when  court  may  require  a  reply 8U 

SUdntifl  may  sot  forth  several  avoldjuices  in 51' 
_         es  also  PixADmes. 

'^S^POBT — 

defined tUi 

■  of  referee,  within  what  time  to  be  made 1011 

"         upon  demurrer,  what  to  state 1081 

"        upon  trial  of  the  whole  issue  of  fact lOai 

See  Bbfebkkb  and  Befirencxs. 

in  ejectment  for  non-payment  of  rent ISOi 

'^BspOBTS  or  Casks — 

of  court  of  appeals. SOO-SII 

of  supreme  court M4-2SI 

of  foreign  courts  ;  presumptive  evidence  of  foreign  comaion  law IM 

Ubqubstb— 

forfindlngs;  on  trial  by  court  or  referee lOM 

5x8  Adjudicata— 

when  judgment  dismissing  complaint  does  not  prevent  new  action 1901 

Smuibiit— 

where  to  attend  on  taking  of  deposition M 

who  deemed  in  city  court  of  New  York Blfli 

Id. ;  for  purposes  of  jury  duty  in  New  York  county lOHl 

married  woman ;  when  deemed  a  resident  in  divorce  and  seperatinn ITS 

Bbsmhation— 

by  testamentary  trustee tSl' 

removal  of. 9Sl' 

appointment  of  successor Sbl 

^■•OI.0nON8— 

of  cities  and  villages  ;  how  proved M 

ItESTITUTIOK — 

when  awarded  on  appeal ISS 

SVTAZATIOKOF  C08TS 8W 

BBTimMS— 

amendment  of 7S 

in  replevin,  when  to  be  filed  by  sheriff 171 

_     compelling 171 

Bkvieksionxb— 

when  may  be  joined  as  defendant  in  ejectment lEO 

when  may  maintain  action  for  ipjury  done  eetate 168 

action  by,  after  tenant's  default  in  ejectment  or  dower 168 

Kbvuew  ;  Wbit  of— 

known  as  certiwari '^ 
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Bbtooatiok  ow  Lsmsa  or  Ouabdiaxbrip 

for  failore  to  give  new  bond 

contents  and  effect  of  decree  reyoUng 

power  to  appoint  saceessor  npon  revocation 

aoeeeaaor  may   proaecnte   offlclal    bond  of  partj  whose    lett( 
been  revoked 

BaVOOATION  OF  liETTUBS  TSBTAXB1ITA23T  ASS  LBTTZBS  OF  AsmNI! 

for  failnre  to  give  new  bond 

revocation  of  letters  upon  proof  of  will  or  revocation  of  probate,  ei 

revocation  of  letters  fur  disqnalificatlon,  miaccndnct,  etc . 

petition  ;  citation  tbereapon 

netting ;  decree 

decree  not  to  affect  testamentary  tmsts 

application  bv  executor,  etc,  for  revocation  of  letters 

proceedings  tberenpon 

VD  what  cases  letters  may  be  revoked  withont  a  citation 

remaining  ezecntors  may  act  where  letters  of  one  revoked 

in  otter  cases  successor  to  be  appointed 

contents  and  effect  of  decree  revoking  letters 

power  to  appoint  sncceseor  upon  revocation 

snceessoT  may  prosecute  official  bond  of  party  whose  letters  have 

voked 

Sbtooatioh  of  Fbobatb 

persons  Interested  may  apply  for 

application  ;  when  to  be  made 

"  citation  thereupon 

executor, etc.,  to  suspend  proceedings 

hearing 

decree 

noilce  of  decree  of  revocation 

ESWABD— 

to  constable  forbidden 

RiCKMOND  Couirrr— 

stenographer  for  supreme  and  county  court  In 

subpoena  of  city  court  of  New  York  may  be  served  in 

BooHBSTES  ;  Municipal  Coubtof 

BOCKLAND  COUNTT— 

stenographer  for  supreme  and  county  courts  of 

Rules — 

of  courts  of  record  ;  how  made  and  revised 

to  be  published 

Sale  undek  Judohent  and  Execution  Oenbballt— 

of  real  or  personal  property,  how  conducted 1242, 

of  real  property 

"  redemption  and  liabilities  of  persons  interested . . 

"  notice  of  sale 

"  certificates  in  duplicate  to  be  made  by  sheriff 

"  "  to  be  recorded,  etc 

"  title  not  divested  before  deed. 

"  security  upon  sale  by  referee 

"  conveyance  of  particular  interest  to  state  party's 

personal  property,  how  to  be  Bold „ 

"  notice  of  sale ■. . 

Sale  under  Judoment  and  Execution  in  Justices'  Courts  . . . ." 
8alb  in  Actions  Relatzno  to  Real  Property— 

notice  of 

"    publication  of  advertipement 

how  sale  made  and  conducted 

who  not  allowed  to  purchase  at 

fees  of  referees  on 

Bale   or  Mobtoaoe   of   Decedent's   Real   Property    for    Dei 

Funeral  Expenses 

what  property  can  be  sold,  etc 

petition,  when  and  by  whom  presented 

creditor's  time  to  apply  extended  in  certain  cafes 

contents  of  petition " 

|iroceedings  where  some  of  the  facts  are  unknown ° 
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^  .^K  MoBTGAaa    or    BacBOKur's  Rbai.  Viuetaxt  roB  Dim  as» 

^^.^l^oiraBAi,  'ExPEiKKa— continued.  fsoriom 

|?^^C*lon  tbereapon tTM 

S5!rt"K »=■» 

"ESf^***'  of  debt  upon  which  jadgmcnt,  etc.,  haa  been  rendered tlM 

^^«a bat  eection  aualifled *757 

■SJ^Bee  to  recite  debts ! KSS 

j^Mt  proof  necegaar?  for  a  decree 1759 

23^eree  to  mortgage  or  lease SWO 

"Teree  to  sell itn 

I;  when  title  is  in  controversy STft! 

L;  order  in  which  different  ptrcels  are  to  be  sold tiW 

L;  where  nndivided  iniereiit  or  precedent  estate  U  crested  b7  tbc  will, etc  t7M 

y^Btm  of  decree J{765 

agyud  to  be  given  by  execDtor  or  administrator tTW 

^^V  be  refosea,  freeholder  to  be  appointed  to  exeente  decree 7767 

^^<lder  directing  execution  of  decree. 3748 

f-^9.;  as  to  distinct  parcels  after  appeal 87'A 

*Jl;  not  affected  by  death,  etc 2770 

^^Itat  credit  allowed  on  sale 877 1 

^Snode  of  sale ;  notice  thereof 5(774 

^^latinct  parcels  to  l>e  sold  separately. S779 

^^ho  not  to  purchase s!774 

^i«der  to  vacate  sale ;  resale 8775 

^^cder  to  conflrm  sale ;  conveyance  thereopon. 2770 

'^^lien  conveyance  not  to  affect  pnrchaKer  or  mortgagee  from  beir,  etc S777 

V^ect  of  conveyance  in  other  cases 1!778 

jaontract  for  lands  ;  how  sold 87T9 

Jii.;  pnrchaaer'B  bond  for  payment  thereupon «7W 

Sid.;  when  Interest  in  part  of  land  nndcr  contract  may  be  sold VTNI 

ftd.;  effect  of  conveyance  of  decedeut'8  interest *7Ha 

Sid. ;  effect  of  conveyance  of  part 87'<S 

XwTCbaaer's  title  not  affected  oy  certain  irregnlarltles,  etc SsTHl 

ad.;  presumption  where  records  have  been  removed 87>5 

proceeds  to  be  paid  into  court ;  effect  thereof V7<M 

Xiotice  of  distribution  of  proceeds S7W 

"hearing ;  proof  of  further  debts *;W 

'When  sale  of  unsold  property  may  be  directed S!7I49 

Sroof  of  claims  to  surplus  money U7W 

ecree  for  distribution,  appeal 8791 

Id. ;  county  treasurer  to  distribute 2iOT 

diatribn  tion ;  how  made 8738 

dower  In  lands  under  contract ;  bow  computed 87M 

fnnd  set  apart  for  dower ;  how  invested,  etc STW 

Id.;  share  oelonging  to  infant, etc 8798 

effect,  upon  procisedings  under  this  title,  of  an  action  to  f  >reclose.  etc 8;  VT 

Borplua  money  on  foreclosure  and  other  sales ;  when  paid  to  surrogate 879<l 

Id.;  how  distributed W.<9 

■eciiiities  and  leases ;  surrogate's  duty  respecting  the  same 8flno 

restitution,  for  assets  subsequently  discovered 8W1 

allowance  to  executor,  etc 8508 

id.;  to  be  in  lieu  of  commissipns 85<M 

§AT.w  OF  Dkcediikt's  Pbbsokai.  FaoPKBTX  vdb  Dcbtr  aici>  LkOacibs. Till 

f«T.»  OB  HOBTOAOB  OV  IHFAHT,  LUSATTC,     iDtOT,     OB     HABITUAL     DBCBKABn'S 

Beai.    PBOPaBTV 23*«-23fi* 

action  to  compel  conveyance 23<S 

whomay   maintain  action 234e 

judgment;  effect  thereof 8MT 

•DplicatioB  to  dispose  of  real  property;  in  what  caaea S3M 

id*  bywhom...r. ........: 2M9 

.  oontenta  of  petition 33'!0 

traatcompany  may  be  appointed  special  guardian • 3^^ 

bond  of  committee  of  lunatic,  etc • Jjji 

Id.;  of  guardian  of  Infant ^{ 

iMnd  ;  how  prosecuted ^5 

lefereoce  to  Inquire  into  the  application  ^* 

flnalorder ^1^ 

report  of  sale,  etc VCIl 

certain  sales,  etc.,  prohibited ,gfft 

effect  of  convevance,  etc «mj 

proeeedaot  dale  deeined  teal  property ~ 
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lalkiit  deemed  award  of  oonrt 

diwoeltiiwofixoeeadi;  Mooontliig 

particulM  ealktee;  when  tooliided In  «U« ,.. 

ld.:wheii1)eioagiiigtoi]iteiiL  etc 

dMti  of  intent,  etc,  tolie  paid  eqrianj....*. 

Stfji  OF  CoBVOXAn  Bbal  Pnononr 

ttatMWAonoK  or  JuxoiKf* 

flcAiniAMms  Hirm— 

maybeetriekenoiitot  plwMJIng 

■oonFAOiA*— 

wittolabolUliaa 

8Ub- 

peaRunpttre  eridenoe  o(  coneidenUao 

eeitillcate of  aatlientfeatlon  to  bewaSed 

whan  noaeal  leqnind  to  cettlfladei^v  of  oider. 

mar  he  impnaMd  dinetly  npon  pep«r 

•tate  writ*  to  be-ianed  under 

■eala  of  court*  and  connbea 


offldalcartUoate  of ,  when  eTidenee 

what  pablle  oOcen  to  nwke  upon  leqneat  and  penalty  for  refusal. . . 

tohefnmlahed  wlthoutchaqie  to  certain  ennmerated  ofBcers 

tmaauMMT  of  Stxt>— 

eopteaof  piqieiB  <m  file  in  office  of,  when  evidence 

Bmiuiuti — 

when  not  required  in  aetiona  br  peojde  or  nmnicipal  corporations. . 

deposit  of,  to  rednoe  penalty  of  ezacntors,  adminiattators,  or  gnsi 
bond 

See  BoxDs  amd  UvDnxTAxiHcw. 

SaODXITT  FOB  AUXOMT— 

husband  mar  be  reonired  to  give 

segnestration  f or  fuhire 

payment  enf  oreeaUe  by  contempt  proceedings 

SBonnrrr  FOB  Coeia— 

when  defendant  may  reqidre. 

Id. ;  after  action  commenced 

the  last  two  sections  qnallfled 

id. :  in  actions  by  and  against  ezecntors,  etc 

order  to  i^Tesecnrity 

reqnisites  of  nndertaking 

noilce  of  exception  ;  id.,  of  jnetlflcatlon 

Justification  of  snreties  ;  allowance  of  nndertaking 

order  to  siTe  additional  security;  proceedings..  

effect  of  failore  to  obey  order  to  give  secnrlty 

liability  of  aitomey  for  costs  in  certain  actions 

title  applicable  to  special  proceedings 

notice  of  jostiflcation  of  snreties  in  city  coart  of  New  York,  wheu 
senred 

SiLBOT  8OBOOI.S  AND  AojLDXHnSS— 

exempted  from  certain  proTislons  relative  to  corporations 

8aFAB*noN ;  Action  fob— 

for  what  caoses 

when  maintainable 

complaint 

answer 

Judgment ;  custody  and  maintenance  of  children,  provision  for  plain 

"  revocation  of  Judgment  on  application  of  parties 

married  woman,  when  deemed  a  resident 

Unal  judgment  In;  may  award  costs 

alimony,  counsel  fees,  etc. ,  in 

counterclaim  may  he  interposed  in 

husband  may  bo  regnired  to  give  security  for  alimony 

payment  enfbrceable  by  contempt  proceedings 

Jnogment  not  to  be  rendered  on  default  in  action  for,  except,  etc 
■nmnons ;  reqnisites 
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-«^^y*«ATioy—  BBonom 

■^tVanbyJadgment  creditor  to  sequestrate  propertr  of  coipotmtion  after 

^^^retnm  of  nnsadsfled  execution Xtt4 

^^a  OF  Papxbs  Gbhxbaixt— 

r  mar  be  served  personally 798 

r  modes  of  service 707 

_- J  throogli  poet-offlce TW 

_   ^^BB  paper  to  be  served  on  attorney ;  when  service  not  reqoired 7^9 

^^Imb  service  may  be  made  on  clerk,  for  non-reeident 800 

Sjlai  vice  in  New  York  city 801 

*3I^  article  not  applicable  to  service  of  sammons,  etc 801 

""♦"aoB  OF  Papbbs  in  Pabtichl^b  Codbts  and  Cabbb— 

'^M.imn  attorney  of  adjoining  state 00 

■*».I>on  prisoner 131, 18* 

^tunmons;  how  to  be  made  in  conrts  of  record 4S6 

"  personal  service 485-4M 

*•  proof  of 484 

**  substituted  service  generally   4SM4S 

"  "  El  city  court  of  New  York Sin5,8170 

*■  service  in  justices' conrts 8n8-si888 

"  "        dlstrirt  courts  of  New  York CMS 

"  "        city  conrt  of  Yonkers 8800 

"  where  attachment  has  been  granted 888 

•'  "  "  injustices*  courts W18 

^rnbpcena  generally SGt,  854 

"       In  enrrogates' courts SMM 

"       in  justices' conrts SOTO 

Mubpoena  in  mayor's  court  of  Hudson  and  recorder's  conrt  of  Utica  and 

Oswego '. 8801 

aafBdavlt  of  service  of  notice,  when  evidence 087 

Service  of  state  writ,  how  made 1(180 

"        Iiabeas  corpus. 2000 

**         writ  of  certiorari  to  review  decision  of  inferior  tribnnal giSO 

"         citations  in  surroKates'  courts 26\9-9'JSi 

"        notices  in  city  court  of  New  York. 8181 

pleadings  "  8106 

MaiioH  L»W8— 

changes  of  names  to  be  published  in 8418 

WtiMQ  JlTDGMBNTg  ASIDB — 

Bee  VACATiNa  Judohxiit. 

"judicial  settlement"  defined 2514 

Bee  AccouimHGS  m  Subbooatbs'  Coubts. 
•truiiDEKT  of  Action — 
^^costsupon saOO 

VtTUSICENT  OF  CaBI— 

when  case  necessary,  how  made  and  settled Wf 

▼aBANOx  OF  Action— 
when  coQ  rt  may  order Bl  1 

Eracflce  respecting 1830 
1  ejectment 1510-1618, 1G8S,  1IS88 

ISAX  Dbfbnsbs — 

may  be  stricken  out 688 

SBAJi  nxADiNes— 

notice  of  motion  to  strike  out  In  city  court  of  New  York ;  time  to  serve ....    8101 

Jrbbiff— 

not  to  practice  as  attorney Vi 

liability  of,  as  bail 887,  6B5 

amending  return  of 725 

duties  oQienerally  on  formation  of  trial  jury 1178-1174 

In  New '^irk  county  to  notify  jurors  drawn  1106 

Id.;  as  to  kings  county  1148,1148 

and  assistants,  not  to  purchase  at  execution  sale 18!9 

when  under  sheriff  to  enforce  execution 1881 

rights  of  indemnitors  of,  on  levy  and  sale  of  personal  proper^  under  exe- 
cution   1431-1425 

Uability,  in  proceedings  to  collect  flue 8900 

fees  of ,  to  be  taxed  on  demand ^ssn 

M      emunsmted .«0l,Taf» 
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f eea  of ,  how  eoUected. 

See  also  Cobohxb,  Ixcoxiro  am  Outooino  Shbbifp,  Jail  Lies 
HAXDATXg  ;   EXBCUTIOM  OP  Gkhibaixt,  Mamsatcb    AGArarr 
FansoH. 
SBBBirr'a  Bohd— 

(nits  upon 

8EBBirF*B   Dbis — 

on  Balennder  exeGotlon 144 

title  to  real  property  not  divested,  before 

SHIIUFr'B  JCBT— 

to  tTT  claim  of  third  person  to  property  seized 

in  Mew  York  county ;  how  selected,  etc 

SiTTINOS  or  COVBTS 

SeeCovBTB. 

SI.ASUBB— 

'pleadings  in 

Sl^SDSB  Ibputdiq  Unchastitt — 

not  necessary  to  prove  special  damages 

when  damages  are  woman's  separate  property 

SrarlAL  GUAKDIAN— 

See  QUABDIAN,  ETC. 

Spbcial  Guardian  ra  Subbooatbs'  CotniTS— 

when  to  be  appointed 

notice  of  proce^fliugB  to  appoint 

clerk  in  surrogate's  court,  when  not  to  act  as 

SfBCIAL  PBOCZEDnrQ— 

defined 

refeis  to  a  civil  proceeding 

snbstitation  of  one  officer  for  another  in 

power  of  county  judge  in 

provisions  relative  to  Bubstimted  service  applicable  to 

returns  and  papers  in  ;  where  to  be  filed  . . . ,. 

penalty  for  juror's  neglect 

sheriff,  when  to  take  charge  of  jury 

notice  of  line  to  juror 

"       return 

"       collection  or  remission  of  fine 

appeal  to  general  term  of  supreme  or  superior  city  court  in 

to  recover  real  property,  not  to  be  taken  except  as  authorized,  etc . . . 

rules  ad  to  security  for  costs  applicable  to 

Speoial  Term — 

when  motion  for  new  trial  to  be  at 

Special  Verdict — 

defined 

motion  for  judgment  upon 

State— 

no  security  necessary  on  appeal  by 

asHCBsment  of  damages  for  lands  taken  by ', 

certain  state  officers  entitled  to  searches  without  charge 

State  OrncERs— 

injunctions  ajniinst 

State  Reporter— 

iu  the  reporter  of  court  of  appeals , 

duties 

not  to  be  interested  in  publication;  contracts  for  publication....... 

copyright  of  reports !.!!.!! 

secretary  of  state  to  distribute  reports 

unreported  decisions,  etc.,  to  be  delivered  by  reporter  to  successor. .. 

opinions,  etc.,  not  to  be  delivered  except,  etc 

certain  opinions  to  be  deposited  with  clerk [" 

State  Writs  GENEBAtLT— 

enumerated 

to  be  under  seal  of  court 

at  whose  instance  iseued 

relator,  when  joined  with  people  ;  parties  how  styled 

parties  may  appear  by  attorney ,'_ 

allowance  to  be  indorsed  and  si^ed , . , , ] 

flnsl  order ;  certain  proceedings  eame  as  la  actions, ,,..,, ,',".'.,1 1 ',',' 
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^Ji  Wmt»  avrnauvLr—efnUnued.  •■cnowt 

^■•lU;  when retumablo -vLij-Lv-ii; '** 

"     bowaerrod ••ii/-~  ^ 1099 

*  "         when  penon  conceal!  himself,  etc 1008 

"     habeas  corpno,  how  served,  fees  and  andertaMng,  wRen  requited SOOO 

"  "  person  served  to  obey 20M 

"  "  time  of  retaming SOOe 

"     fees  to  persons  not  officers SOOl 

"     last  two  sections  qnalifled SOOt 

^iosts— punUhment  for  non-niyment 1007 

IBeealso  Fioplx  ;  Spbcial PbqcdddihosIhstitotbo bt  Stats  Wsit. 
^^^UTa — 

;S(lvate  ststote  ;  how  pleaded S90 

an  general  how  proved MS 

«ruoances  of  cities  and  villages,  how  proved Ml 

wf  foreign  state,  how  proved SIS 

-when  appeal  effects 1810 

irhen  not  reckoned  in  time  to  issne  ezecntion. jlMS 

-when  not  to  exceed  twenty  days 77S 

qnaUDcationB 83 

■eneral  dntles;  when  to  file  notea 83 

tekenotesof  all  roUngs 83 

'to  fnmish  certified   transcript  of  minntes 83 

notes;  how  preserved  when  written  out 84 

*  when  may  be  treated  as  minntes  of  jndce 1007 

to  fnmish  jndjre  with  copies  of  proceedings  grttnitoosly gB 

id. ;  to  others  for  compensation. 8S 

supervisors  to  provide  for  compensation. 88 

fees 8811 

stenographers  in  particular  eourtt — 

city  court  of  New  York 888 

county  courts aE8-861 

id. :  and  coart  of  sessions  in  Kings  county 800 

supreme  court 181-984 

surrogates' courts 8541-SS48 

levy  upon  under  attachment 640,  0*7 

*ocsBOU>nts ;  8niTS  bt  and  Asaihst— 

actions  by  against  directors,  etc. ,  for  misconduct,  et»^ 1781-1788 

^ben  may  apply  for  leave  to  brine  action  to  diasolce  corporation ITHS 

when  may  be  made  parties  in  action  to  dissolve  corporatioD 1790 

when  separate  action  may  be  maintained  to  enforc  •  their  liability 17U1 

proceedings  in  either  action. 1792 

judgment  in  action  to  dissolve  corporation  or  enf  Aee  individual  liability  of 

stockholders 171)8 

unpaid  subscriptions  to  stock  may  be  ordered  p»Jd. ];94 

liabilities  of  director*  and  stockholders  may  b«  enforced. 1706 

misnomer  in  action  against IBIS 

Stock  Sttbsobiptiohs — 

proceedings  to  enforce  payment  of 17P4, 1796 

Struck  Jtobt 1068-1071 

SUBXISSIOH  or  CONTBOVXBST — 

how  made 1879 

papers  to  be  filed  ;  controversy  thereupon  beoomes  an  action 1280 

subsequent  proceedings  regniated i2t)l 

BUBPCEHA— 

courts  of  record  have  power  to  issue 7 

from  city  court  of  New  York ;  where  can  be  served 888 

mode  of  serving  subpoena  issued  out  of  court H/S 

poialty  for  disobedience 868 

subpoena  to  be  issued  by  judge,  etc 864 

penalty  for  disobeying  snbpoeoa ;  warrant  for  witness 866 

when  witness  to  be  imprisoned 856 

contents  of  warrant 867 

to  whom  directed ;  how  executed 868 

qualification  of  preceding  section* , ,,  ....    VM 

witnets  exempt  mm  arrest , ,,......„......    ^^^ 

when ^bfdtactaived  from aiTMt ,,, , ..»    ^K 
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Buaww  x—eotMnuetl. 

hj  whom  wltncsB  may  he  dlBCharged ■  j_^ , 

arreet,  wlien  Toid  ;  penalty H  ss  "^ 

eberlll  not  to  be  liable,  nnleasaffldaTit  is  made S  h4i 

application  of  foregoing  nroviaions  to  jndgments ■  •^ 

TecordKnottobeiemoTedbyvlrtneof Bobpoenaduces  tecnm Bfadi 

id ;  bToka  of  account ■  ^L 

books,  etc.,  of  corporation,  bow  prodnced ^B  «ri 

when  personal  attendance  not  required  by  Bubpoena  dnccs  tecnm ^m  "Jll 

proofof  service  in  surrogates'  courts IS  2^ 

service  of  in  mayor's  court  of  Hudson  and  recorder's  conrts  of  Utiea  ai  ^|  ^^ 

Oswego 

See  also  Dbfositior.  ^m  ^, 

SCIIPIBNA  tS   JUSTICB'S  COTTKTS "H9   «    ■ 

blank  may  be  left  in,  for  witnesses' names M  ■'v 

general  requisites  of  mandates  in  Justices'  courts ■■  |^ 

BUBSCBIBINa  WITNXSS  TO  WlLL—  M    *? 

action  hy  against  legatees,  etc.,  for  share  In  property H  MS 

BUBSCBIFTIONS  TO  StOOK —  ■    "*' 

proceedings  to  enforce  payment  of _ 

order  for  service  of  summons  when  defendant  not  fonnd,  etc S  ^ 

how  service  must  be  made I^J?. 

papers  to  be  filed  ;  proof  of  service 

cases  in  which  service  of  summons  by  publication,  etc.,  may  be  ordoed... 

gapersupon  which  order  for pnblicanon  may  be  nitde 
y  whom  order  may  be  made ;  contentsof 

wnen  publication  must  be  commenced ;  when  service  deemed  complete... 

papers  to  be  filed;  notice  to  defendant 4|  ^ 

Id.;  when  service  is  made  without  the  state ■|  '° 

Sroof  of  service 
efendant  when  allowed  to  defend 

judgment  limited  to  attached  property .  ■. •■   " 

application  for  Indgment  in  cases  of 91   M 

summons  in  partition jj"    " 

proceeding*  in  cases  of ,  in  attachment  in  Justices' court ■ 

"  replevin  in  Justices' conrts  in  cases  of • 

StrBSTiruTioN—  _ 

of  one  officer  for  another  in  special  proceeding 5H1    ? 

BtlBSTITUTlOK  OF  IdehNITOBS —  I     ? 

upon  levy  under  execution Icn-W 

StrccEBsrvK  Letters  in  Bubbooatz'b  Cottbt — 

time,  how  reckoned  upon 91 

SUCOEBBOB — 

may  be  appointed  by  surrogate  npon  revocation  of  letters US 

"     compel  accoimting '.'.'..........  •* 

"     proBecute  official  bond '....'. t$ 

accouniing  by,  of  deceased  executor,  administrator,  guardian    or  t^tii- 

mentary  trustee !M 

may  prosecute  bond , SM 

action  on  executor's,  etc.,  bond  when  no  successor  appointed !!,'......  >W 

of  removed  executor .'.\  jgtt,lM 

Bttffolk  Codnty — 

stenographer  for  supreme  and  coun^  conrt  in fli 

StrvHABY  Pboceedinos  to  Recovhb  Possession  ov  Rbal  Pbof]cbtt.!'..!S14V 

when  tenant  may  be  removed ...!...   S8 

person  holding  over  land  sold,  etc.,  may  be  removed !.!*...."..  )6> 

id.;  in  case  of  forcible  entry  or  detainer '...'.'.'.  ■• 

application  ;  to  whom  made .'.......','..'.   !• 

petition  by  person  entitled  to  possession '..'.'.'..".".'....'.'.   *■• 

notice  to  be  given  in  certain  caBes.    "". (■ 

petition  by  neighbor  of  bawdy-house,  etc .'.'....'.'..'....'.'  W 

precept ftt 

id.;  in  New  York  city '.'.'.'.'.'.'.'.'. Vt 

id.;  how  served [ t0 

duty  of  person  to  whom  copy  of  precept  is  delivered .!.'.'.. iM 

when  precept  to  be  served  on  landlord  of  bawdy-house,  etc      Utt 

proof  of  service  of  precept fgt 

ftaswer. .,, ." ml 
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pon  forcible  entry  or  detainer SiS 

district  court,  cause  ma;  be  liancferred  to  another  conit  for  trtei.  SMS 

«M7 

ment 1M8 

Icr  apon  trial SM 

of  coEtff;  how  collected OSO 

.  to  dieposBess  defendant tCl 

)n  of  warrart >J8B 

arrant  cancels  lease  ;  exception tISS 

;;  wben  and  how  stayed 1154 

king  ;  how  disposed  of..-. StS6 

tion  by  leseee 2SH 

creditor  of  leasee ttST 

two  sections  qualified tOB 

I  be  made  thereupon  ;  liability  of  person  rudeeroini; giBB 

tuo 

t  appeal  limited  in  certain  cases tMl 

. ;  bow  stayed  on  aopeal SMt 

:e  court  may  award  restitution  :  action  for  damages St68 

ion  of  this  title  ;  eSuct  of  final  order 004 

jccedinga  under  this  title  to  be  stayed taOft 

,  with  respect  to  procuring  the  attendance  of  a  juror tUt 

0  be  commenced  by 415 

len  court  acquires  jnrisdiction 415 

es  of  summons 417 

41S 

of   copy  complaint  or  notice  with  summons ;   conseqoenoM  of 

are 419 

here  such  service  must  be  made 490 

,nce  of  defendant 4tl 

efcndant  mui<t  answer  at  time  of  appearing 4tt 

}f  DO  personal  claim  ;  effect  of  service  thereof 4U 

f  Tolnntary  appearance 4S4 

as;  when  and  by  whom  served  ;  sheriff's  duty 40 

rsonal  service  of  summons  made  npon  a  natural  person 495 

certain  cases  of  infancy,  or  lunacy,  etc.,  not  judicially  declmred..  .4R',  4)8 

icn  delivery  of  copy  to  lunatic  dispensed  with 4W 

tion.  by  a  resident,  of  a  person  upon  whom  to  serve  •  numnona 

ing  Ms  absence ;  efFect  and  revocation  thereof 480 

rsonal  service  of  summons  made  upon  a  domestic  corporstton 481 

on  a  foreign  corporation 418 

of  process,  etc. ,  to  commence  a  special  proceeding 488 

<f  service  of  summons,  etc.,  how  made 484 

ited  service 415-445 

sf endant  may  be  designated  by  fictitious  name 461 

lental  summons ;  when  to  be  issued 458 

of  ;  where  attachmenfhas  been  granted 588 

al  of  action  for  failure  to  serve  necessary  party 881 

adings  to  be  filed M4 

by  publication,  etc.,  in  partition  ;  what  to  state 1541 

imonial  actions  judgment  not  to  be  taken  by  default  unless  aum- 

18  has  prescribed  notice  upon  it .' 1774 

and  requit^ites  in  actions  to  recover  penalty  or  forfeltuie 1816-1888 

H  CiTTCoUBTOf  N«W  YOBK 8105 

rder  for  substituted  service  may  be  granted  in 8165, 8170 

*  CiTT  COITBT  or  TONKIBS k806 

r  District  Co  itrts  of  New  Yobs 8808 

<  Justices' CoiTBTS  075-8885 

tot  to  sit  on,  except  in  special  cases 8 

ITT  Cour.TB — 

Jted 8848 

of JKV. 

jurisdiction W* 

c catporatinns, etc.,  w  icn  deemed reeiclents,  etc ** 
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SuPEBioB  Cirr  CovKTB—continiud. 

where  there  are  two  or  more  defendants SI 

inrisdiction  to  be  prcanmed ;  want  of  jarisdictton  matter  c^  defense. SI 
oriEdiction,  etc.,  to  be  co-extensive  with  that  oi'  supreme  conrt S| 
d.:  In  special  proceedings  out  of  court Ml 

actions,  etc.,  maybe  removed  into  supreme  court Ml 

where,  and  in -,/bat  cases,  order  for  removal  to  be  granted Ml 

appeal  ftom  order  of  removal r IS  I 

order  to  Bta7  proceedings  to  procure  removal 81 

removal  to  supreme  conrt,  wnen  judges  of  city  conrt  cannot  act B I 

removal  from  supreme  court  to  superior  city  court  by  consent. Ml 

duty  of  clerks  when  removal  mad  e Ml 

removal  not  to  affect  validity  of  former  proceedings,  etc :   Ml 

when  county  Indge  may  make  order HI 

power  to  send  process  to  any  county M 

proceedings  commenced  before  one  judge  may  be  continued  before  in- 
other M 

appointment  of  terms,  etc M 

general  terms,  by  whom  held,  iic ,    W 

Id.;  special  and  trial  terms M 

new  records,  etc.,  in  place  of  those  mutilated  or  Injured M 

clerks  and  depnty-clerks M 

special  deputy-clerks 9 

appeals  from IMS-UB 

clerks  of  to  account  for  fees Ml 

SUPEBIOB  ConKT  OF  BUFPALO — 

a  superior  city  court M 

powers  of  judges  to  make  orders  in  matters  pending  In  supreme  court M 

proceedings  in  may  be  continued  before  another  judge JS 

juriBdictlon ■ 91 

Id.;  in  special  proceedingjB Ill 

exclusive  powers  In  certain  cases St 

court  to  consist  of  three  judges ;  chief  judge fH 

number  of  general  and  trial  terms ill 

issues  of  law  to  be  tried  at  general  term Ml 

clerk  may  charge  fees W 

deputy  clerk  and  special  deputy  clerk '.'......  tt 

stenographer IK 

crier '.'.  Ill 

sheriff,  constables,  etc.,  to  attend  court ;  special  powers  in  contempt  cases, 

etc  m 

assessors  to  return  jury-list ;  qualifications  of  trial  jurors KB 

drawing  trial  jurors ]"] 8M 

notifying  trial  jurors ;  their  fees ,'.".'.'  106 

additional  jurors  may  be  ordered .' ." W 

SUFEBIOB  COUBT  OF  ClTT  OP  NBW  YoBK — 

jurisdiction ,  |H 

to  consist  of  etx  judges ;  chief  justice !.'.....!  X 

clerks  and  assistunts SW 

'        stenographer  ;  duties  and  compensation 811 

"'              forextraterm '. [.'..  ISO 

criers SSI 

SUPERSEDBAS — 

unless  defendant  charged  in  execution,  etc 5B 

Supkbvisobs— 

no  security  necessary  on  appeals  by  boards  of lilt 

Supplemental  Plbadinos — 

when  allowed M4 

StJPLBMEHTABT  PBOCKEDINOS ...!.'.'.'.' .'S488-JC1 

proceedings  to  compel  examination  of  judgment  debtor,  and  of  hit  dMor 

or  bmlee S4.3S-Si(l 

the  different  remedies  under  this  title  !!!!!!!...  848 

nature  of  the  remedies  ;  review  of  orders !!!!.!!!.  848 

what  judge  nii  y  entertain  the  proceedings !!!!!!!!!!.  2411 

order  to  examine  judgment  debtor  after  return  of  execution ! . ! !  I!  i.  USt 

id.;  before  return  of  e.-ecutlon "!..'!!"!.  848 

warrant  of  arrest  i-^'itcr.d  of  order !!!!.!.'!.'  84li 

Id. ;  after  the  order  hr.s  been  made ...    .  VK 

watiaat;  how  vacated, otc I!.i.!'.i!.'  84* 
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""PLEMENTABT  TROCEKDntaB— Continued.  

'Undertaking  may  be  reqaiied.  etc i*tO 

order  to  examine  pereon  havintr  propeity,  etc.,  of  judgment  debtor S441 

either  order  may  reoaire  attendance  before  a  lefeiee MIS 

teference  may  be  ordered  at  any  time MIS 

proceedinsa  npon  examination  ;  adjournment M44 

lef eree  to  be  Bwom lM45 

order  permitting  person  indebted  to  pay  debt  to  aberiff MM' 

order  requiring  aeliTciy  of  money  or  property  to  aberill  or  receiver, 8417 

duty  of  the  aherifl 8I1H 

how  money  or  property  applied  to  pay  the  jndnnent MIS 

balance  to  be  paid  or  delivered  to  Judgment  debtor,  etc S490 

jndge  may  enjoin  transfer,  etc.,  of  property M51 

mode  of  eerrice  of  certain  orders MfU 

service  of  a  warrant MM 

how  proceedings  discontinned  or dismisged   MM 

costs  to  judgment  creditor M55 

Id. ;  to  judgment  debtor,  etc M.W 

disobedience  to  order  ;  how  panished SIS" 

npon  what  jndgment,  and  to  what  conntv,  the  execution  muxt  have  ia«ued .  M.'M 

In  what  county  judgment  debtor,  his  bailee,  etc..  muKt  attend  SIM 

no  pereon  excused  from  answering  on  the  ground  of  fiand gMiO 

proceedings  where  judgment  is  a^net  joint  debtors iilSt 

proceedings  commencM  before  one  judge  may  be  continued  before  another  2VS 

cases  where  this  chapter  Is  not  applicable ;  what  property  cannot  be  reached  SMS 

the  recHver M01-M71 

when  and  bow  receiver  may  be  appointed SIM 

notice  to  other  creditors M85 

only  one  receiver  to  be  appointed ;  former  receivership  may  be  extended  . .  SIM 

order  to  be  filed  and  recorded 84B7 

when  property  is  vested  in  receiver SMH 

bow  receiver's  title  to  personal  property  extended  by  relation SKSO 

county  clerk  to  record  orders,  etc. ;  penalty  for  neglect SI70 

receiver  to  be  subject  to  control  of  court M?l 

receiver  may  sue  In  justices'  court* '. S866 

rpn.EjrENTAL  SuimoNs — 
when  to  be  issued 4SS 

rPPOBT— 

of  prisoners  committed  under  civU  process lit 

rppBEssioN  or  Cokmissioh  to  taki  Tkstimont blO 

FFBXMB   CotlBT— 

general  jurisdiction  of S17 

may  change  place  of  trial  of  actions  pending  in  other  conrta. HIS 

jn^cial departments ;  generalterms S19 

presiding  and  associate  justices ;  bow  long  to  act SSP 

vacancies  ;  how  filled Sit 

assignment  of  duties  to  justice  whose  designation  ia  revoked 8SS 

designation,  etc. ,  to  be  filed  with  secretary  of  state SSS 

presiding  and  associate  justices  may  act  out  of  their  departments Ui 

times  and  places  of  holding  general  terms  how  appointed. . , SSS 

appointment  to  be  published. gS6 

appointment  may  be  made  or  filed  after  the  prescribed  time S87 

when  asBocidte  justice  to  preside,  etc 82S 

general  term,  held  by  two  jnsticea ;  re-argument,  etc. 880 

when  canse  to  be  heard  in  another  department 881 

appointments  of  special  terms,  circuit  conrta,  and  conrta  of  ojer  Mid  ter- 
miner   SSS 

publication  of  appointments 888 

governor  may  appoint  extraordinary  terms ;  Justices  to  hold  them. 284 

general  powers  r.ud  duties  of  justices 885 

governor  may  appoint  in  I4ew  York  city  judge  of  other  conrt  to  hold  terms.  880 

governor  to  designate  justices  to  hold  courts  In  certain  cases SS7 

place  of  holding  the  terms 888 

special  terms  ad  jonmed  to  chambers ;  trials  thereat 289 

Jndgesof  superior  court  of  Buffalo  may  make  orders 340 

what  Judges  may  perform  dntles  of  Justice  at  diambers 841 

officers  required  to  attend  general  term ;  sherUTsdnty. *» 

fees  of  such  officers ;  howpaid VS^ 

anpreme  court  ieport«r , ,,,,,,,.,,........ -^*Ai** 
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SuPKBini  Comr—eontinyed. 

gtenographen  in  BOineme  coart 

removal  to,  of  action  pending  in  sapeiior  city  eooit m 

removal  b7  to  saperior  city  conrt  ■{ 

removal  to  of  actioo  pendioR  in  city  court  of  New  Tork. W 

removalt  from  eoanty  coort  IMI 

motions  in  ;  where  to  be  heard  ■( 

eonaoUdation  of  actions  after  removal  to  aapreme  court ft 

traoafer  of  actions  in  mayor's  court  of  Hudson,  and  recorder's  court  of  Utia     ' 

and  Oswego SIK-V 

eoonty  clerk  is  clerk  of ■• 

See  also  Appbai.  Oxnbbaixt,  Aitkal  to  Sitpbsxs  Coust  laoa  iib' 

rXBIOB  COTIBT. 
BUFRIMS   COUBT    RXFOBTZB— 

designation  of K 

term  of  office;  bow  appointed  and  removed U 

meeting  for  appointment  or  removal ■ 

special  meeting  for  the  same  pnrpose J 

Sapers  and  opinions  to  be  fnmiBhed  to  the  reporter ■ 

uty  of  reporter  ;  no  salary  to  be  paid  to  him m 

price  of  the  volnmes  of  reports ,...,••..• E 

maypobllsh  advance  sheets  at  limited  price ■ 

SUUTUS— 

See  Bonds  and  UitDEBTAKniss. 
Subetub  ih  Subbooates'  Cotmrs — 

deposit  of  secarities  to  redace  penalty  of  executor's,  administrator'f  <* 

guardian's  bonds • 

sureties  liable  for  money,  etc..  received  in  any  capacity g 

when  new  bond  or  new  nireties  may  be  required Wf,* 

removal  for  failure  to  give  new  bond 2 

application  of  sureties  for  release  as  to  future  breaches 2 

order  releasing  sureties  ■ 

removal  for  f ulnie  to  give  new  bond '■ 

BlTBPLUS  MONSTS —  ^ 

disposition  of  in  foreclosure  of  mortgage  by  action .-m 

"  "  "  "'  advertisement **?!/! 

SUBBENDBB  OF  BaIL m* 

See  Arrest. 

fiUBKOOATE —  ^ 

the  term  "  surrogate  "  defined 2 

father  or  son  of,  when  not  to  practice S 

surrogate  and  acting  surrogate;  their  official  designatious J 

vacancy  or  disability,  who  to  act  as  surrogate.  J 

it  surrogate  disqualified,  who  to  act 2 

Id.:  in  New  York  county J 

proof  of  authority 5 

Id.;  when  and  how  made JJ 

how  authority  supersfided S 

proceedingsln  New  York  and  Kings  counties  regulated J 

Id.;  transfer  of  proceedings  to  surrogate's  court |S 

temporary  surrogate;  when  supervisors  ai  point 2 

Id.:  compensation S 

Id.;  acts,  etc.,  where  and  how  recorded S 

surrogate;  when  not  to  be  counsel,  etc 3 

surrogate;  when  disqualified B 

disqualification;  when  obj  ection  must  be  taken vj 

books  to  be  kept  by  surrogate ^**5 

books  and  papers  to  be  preserved  and  bonds  filed - !| 

when  fees  not  to  be  charged;  rejMjrt  of  fees 2 

what  papers  to  be  transmitted  to  Secretary  of  State;  expenses  thereof..  S 
fees,  wDen  and  for  what  may  charge ^ 

SURROOATKB'  BOITD —  ^ 

action  upon ' 

StTRROHATKS'   ConBTS—  «»«jil 

jurisdiction  of  the  court  and  authority  of  the  surrogate ■  ■  ™*15 1 

general  jurisdiction  of SI 

presumption  of  jurisdiction SI 

jariBdiction  not  lost  by  defect  in  record— amendment SI 

effect  ol  exetciBC ol  jui\B&<i\.VoTi ^* 
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jbrogateb'  Cotmre—eontinwd.  sEonowa 

excIuBl ve  jurisdiction 24/u 

concanent  jarlsdiction  of  two  or  more  sarrogatee 2477 

jarisdlction,  how  affected  by  locality  of  debts 2478 

lorifidiclion  in  new  or  altered  county 2479 

id. :  transfer  of  proceedings  to  proper  county 2480 

incidental  powers  of  the  surrogaie 2-lol 

application  of  chapter:  confirmation  of  previous  acts 2482 

derkt;  tUnographers;  mitcellaneoiu  proruiom 2604-2514 

■Drrogate'sconrtalways  open  for   business 2(04 

when  surrogate  to  attend  ■     2506 

-when  and  where  court  held  by  county  judge 2606 

seal 2507 

clerks  in  surrogate's  office 2600 

clerk  of  surrogate's  court;  how  appointed:  bis  powers 2609 

additional  powers  of  clerk  of  enrrogate'sconrt  of  Kings  county 2610 

surrogate  liable  for  clerk's  acts 26X1 

Btenographer  for  surrogate's  courts  iu  New  York  and  Kings 2612 

In  other  counties 2613 

definition  of  expressions  used  in  this  chapter 2614 

duties  of    stenographers 2641-2543 

process  and  servico  thereof 2515-2527 

"         publication  of  citation,  etc 2585,2536 

appearance  and  joinder  of  issue 252T-2682 

pleadings  and  veriflcation 253d-2S36 

amendments,  etc 2588 

miscellaneous  rules  of  practice 2687,2538 

hearing  /  including  trial  by  Jury  and  rtference 258U-2549 

testimony  of  aged,  sick,  or  infirm  witness 2589 

id. ;  in  another  county 2540 

duty  of  stenographer 8541 

how  minutes  of  testimony  authenticated 2548 

id.  ;  to  be  bound  in  voiumes,  etc 8548 

bequest,  etc.,  does  not  disqualify,  etc.,  witness "  2544 

exceptions  upon  a  trial  254S 

surrogate  may  refer  qaeEtion  of  fact,  or  account 2546 

trial  by  jury  ;  when  ordered 2547 

id. ;  how  reviewed 2.^ 

appeal  from  order  thereupon 2.-)49 

decrees  and  orders  and  enforcement  thereof;  costs  and  fees 8550-2.567 

definition  of  "  final  order,"  etc 2550 

decree  settling  an  account,  to  contain  eummaiy  thereof S.Wl 

decree  or  order ;  when  evidence  of  assets SS68 

decree  for  money  ;  how  docketed 2668 

enforcement  of  decree 2654,2556 

definition  of  "order"  ;   how  enforced 2SS6 

costs 2557-2561 

additional  allowance  in  settling  accounts 2568 

allowance  upon  sale  of  real  property 2568 

id. ;  no  commissions  allowed 2664 

fees 256)5-2667 

appeal  from  surrogate's  court 2668-26B9 

provisions  relating  generally  to  letters  ;  and  genera  ly  to  executors,  admin- 
istrators, guardians  and  testamsrUary  trustees  2690-2610 

requisites  of  letters 8590 

their  effect 8591 

priority  among  different  letters., 2598 

time,  how  reckoned  upon  successive  letters 2598 

official  oaths  of  executors,  etc 2594 

deposit  of  securities  to  reduce  penalty  of  bond 8595 

tureties  liable  for  money,  etc.,  received  in  another  capacity 2596 

when  new  bond  or  new  sureties  may  be  required 2597 

id.  ;  how  principal  may  be  required  to  give  a  new  bond,  etc 2598 

decree  revoking  letters  for  failure  to  give  new  bond 2599 

sureties  may  apply  to  be  released  Bs  to  futnie  breaches 8600 

release  of  old  sureties  on  the  giving  of  new  2601 

surrogate  may  direct  as  to  custody,  where  co-executors,  etc.,  disagree 2608 

effect  and  contents  of  decree  revoking  letters 8808 

the  last  sectioQ  qualified. 8604 
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Bacce88or  may  be  appointed,  and  may  compel  accoantlDg,  etc 

Bccoan ting  by  execator,  etc.,  of  deceased  executor 

wben  bond  may  be  prosecuted 

successor  may  prosecute  official  bond. 

action  on  official  bond  when  no  successor  appointed 

application  of  this  article  to  executors,  etc.,  heretofore  appointed 

probate  of  wills  and  grant  of  letters  thereupon 

revocation  of  probate 

probate  of  heirship 

administration  ;  grant  of  letters 

"  temporary  administration 

reTOcation  of  letters  testamentary  and  letters  of  administration . . 

foreign  wills;  ancillary  letters 

aid,  tupervMon  and  control  of  executor  or  administrator 

liability  of  person  unauthorized  to  act  as  executor 

proceedings  to  discoTer  property  withheld 

"  order;  service  of  citation;  ofBcers  who  may  act  in  sn 

gate's  absence 

"  examination  and  decree 

"  security  to  prevent  decree 

"  warrant  to  seize  property 

inventory;  appoin  tmont  of  appraisers  and  appraisal 

"  assets;  what  to  be  deemed..   

"  exemption  for  widow  and  children 

•■  contents  of  inventory 

"  return  of 

"  return  of,  how  compelled >... 

sale  of  personal  property 

debts:  ascertainment  of 

"       paymentof 

rents,  annuities  and  dividends;  how  apportioned 

legacies;  payment  of 

"       petition  to  compel  payment  of 

"        decree  for  payment  on  giving  security 

exempt  property;  pruceedings  for  neglect  to  set  apart, 

accounting  and  settlement  of  estate 

disposition  of  decedent's  real  property  for  payment  of  debta  and  fu 

"  expenses  and  distribution  of  proceeds 

testamentary  trustee 

guardians— appointment,  removal  and  resignation  of  general 

"        — supervision  and  control,  accounting 

"        — appointed  by  will  or  deed 

SUBVBT— 

wben  may  be  orderofl  in  pendln  j  action  affecting  real  property 

order  directing,  contents  and  service 

"  authority  of  party  under 

Surveyor's  Fees 

subvivai, — 

of   cause    of    action 

SYEcneE  Municipal  Court  of  the  City  of 

Talesmen— 

when  and  how  may  be  procure  1 

Tavern  Keeper — 

cannot  act  as  justice  of  peace    

Taxation  of  Costs  Generally  - 

costs ;  how  taxed     allowance  ■■.  etc. ;  how  computed 

notice  of  taxation 

retaxa;  ion 

review  of  taxation 

duty  of  taxing  olUcer _ 

affidavit  respecting  disburtscmi'nts 

taxation  in  loreciosure  of  mortgage  by  advertisement 

time  to  serve  notice  of  in  city  court  of  New  Yorlc ,', 

Taxation  o»  Costs  in  Justices'  Courts 

Taxes — 

to  be  paid  by  officer  selling  in  partition,  dowcr  and  foreclosure 

Tax  Payer's  Action— 

to  prevent  waste,  etc 

Tkkpobabt  Administration— 

wbsn  allowed 

temporary  admlnlatratot 

id.  ;upon  estate  of  abaentee,  etc • 
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H  :  :ii>  to  P1II11I1I.:;   niliiiir-  'in  ■•••r'       ini 
ii;  a*  to  pa>-n!:  ii-!!- 
iJ.:  -a  Til  r-al  ;jri'ii-rtv 
special  piiWiT!"  if  "■■miin'Mrv  :•.;■,.•  •'•;■    ■ 
tt*rap'>rary  uiiiiiii^ira't'ir  ■!  in»»Miii-i"-i.i.' 
dep<ji!it  of  niiiiu-T  iv  •i-ni.nnrv ■..:•„.;  ;-'-r. 
proct^ii^ni!.'*  Aiu-"'*  .If  •ii«:ii"*'- *••  .  •  -' 
money  ilfixiHiii-!! .  .mw  v^'tiiiriwr 
notic's  i^'imn-il  'V -ii^n  .rr.i:  ■       ■■* 
when  time  :o  rim  fn:  "r  .iiciimkI  '!i.  ■  "ii  •■ 
application  :if 'Ills  •iiiiiili-r  "i    .1. <■■••■'■ 
settlem«nr  tf  .u-iunn:  .   vt.en  :..b.'    ■•  ■ 

Tkxpoivabt  wi-\niirAN- 
appoin'meni  i>r 
term  of  olflrp 

TEMTOBAnT   IX-rNi  TIiiV- 
See  IXJ''N"  TTnS. 

in  actiim  :•!  'iiiwolvc  i-onw'it"'' 
TbmpobaET  J.iriji  Ajib  Tuiii^iraiii     :>»■■ 
TncFOBABT  iraiuiSATB 

Its  AST  — 

See  srwsAnT  i'snrsKTiTXi.". 
Tesasts  ra  Oosijuis— 

■eparatA  irruinri  ny.  .n  -;iTtiiw!i; 
TBaAST  roR  LiFB  .  .•:ii  •■bktiin--    ■■  ..-■ 
petltii.n  Jftr  armliiitiun  .if  ■••■■:i"   '  - 
conreniii  of  ;ii-!iti"n 
aervire  -f  jjeTiTuin  ainl  :ii  tir.- 
proc««lin!;s  ipiin  ;ir«-«i-nfai   .•if    •  ■ 
aerv'i**;  ofiirrliT ;  jiow»t-,  ..r.-.     f   **  '•.•• 
babul*  'nntiiH 
report  if  .-vfiTip 

diamiKi'al ')f  petition  >-'.r?i    ■■"■■•    •■ 
when  .ife-'i-n'mif  ■Iw-Tr..-!!  '.  vi     ••^    •■■ 
eommi-!<inn 'II  h- ..•■■. .-ii  ?     '...■.-..■•   . 
generil  3rov;..ii.r.i.  ■'■«■«  •'.-.i     »     ■  ■    .. 
petitiimiT "o  rAv  af.rii-.-   t  •■•  ■-^-  ■ 
execution  rherwjf 

proceftfiintjf* -in  r.'tj.r; '»f    .-n-."-  -«••■ 
cnstn 
proper;- :    v!ien  .t-t.  rr-t: 

remei'.y  >f  per-nn  — ■  ' v.;      •  .»•••■-    • 
or<ler  iiot  c^>nclui!iv.!  .n  •  rt:.:^T.: 
Tesdbr— 

after  -nit 

money  to  be  a"*"**;!!^.   •  »«  ■:   ■.  - 

effect'of  auiBcient  ".-r.-ii— 

when  tri  be  de<lui;r>-<'.  '.r  "r.  ->< .    ■  —     - 

in  ejectment  for  Lon-ja;  :.•-■.•    *    ■" 
Tbbbitobt— 

embraces  Di^t^.ct ','.  <.  .•  ..t...  .;> 

TEBTAMEJrTABT  Dl.-P</-lr:'.1  - 

by  what  law  ffrjTeri'A 
Testambstaby  Gcae:-iaj 
Testambntabt  Tbu^teb  :t  -.    mj.-. 
defined  with  refer«i'.isv.  v^y.-r-   .• 
when  decree  directir.,:  Ja;  _■-  ' 

accounting  by  gnccew.f  •-'  'j-  ■-»— 
action  npon  Don  J  of.  !:;>.'.  •ir'.  -     •   -- 
Bncceeeor  may  prostCiV-  'i  -«.   *.».• 
action  on  official  boi.^  »>■•,-•.'■..     - 
intermediate  accoantii^  .  »  u-s.     .  .  ^ 
Id. ;  when  compulour;' . 
petition  to  compel  pa^iitt:.-.  -•'  •--       -■.>. 
id.;  proceedinpmpon  rT'.ui  .•'  •.  ^ 
id.;  other  pentoDB  iLterfcrVA  . .  l>   ■  ■>? 
when  surrogate  may  c^miK. ,  .<Cj-.  .t  •' 
who  mav  apply  therefor, 
proceedings  upou  Ktuni  \il  Uisr-j. 
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TstTAKENTABT  TbUSTBB  IN  SUBBOGATES'  CpUBTS — COntintUCt. 

judicial  settlement  on  petition  of  trastce 

certain  provisionB  relative  to  acconntings 

Eurrogate  to  determine  controversies  ;  proportion  may  l)e  retained . . 

efflect  of  decree 

resignation  of  trust 

petition  for  security  from  testamentary  trustee .., 

eecnrlty;  howgiven ^ 

removal  of  testamentary  trustee jg 

•       appointment  of  gncceesor 2i 

proceedings  where  testamentary  trustee  is  also  executor  or  administrator. .  W\ 
application  of  this  title 

Tbstb—  -I 

to  writ , " 

Tbstimont — 

See  Deposition,  Evidbnci. 

Third  Pibsoji — 

trial  of  claim  to  property  seized- by  sheriff *'*'2 

claim  by  to  goods  attached .(B7-» 

claim  of,  to  property  levied  upon  nnder  an  execution,  and  how  di>-      . 

posed  of..   .     ... 1418-« 

claim  of  title  by  In  replevin iW-lw 

defense  of  title  in  third  person  in  replevin IjJ 

suit  in  tlie  name  of  another ;  when  forbidden IjJI 

treble  and  sthet  damages gj 

claim  by  on  attachment  in  justices'  courts , ^'^S 

claim  by  in  replevin  in  justice's  court "" 

TniB— 

notice  of  motion,  to  be  eight  days jj 

time  ;  enlargement,  before  expiration JJ 

"  copy  of  affidavit  to  be  served 2 

"  relief,  after  time  has  expired j* 

"  when  time  cannot  be  extended ^m 

orders  in  certain  actions  ;  how  published Jj 

time  for  publication  of  notice  ;  how  computed J" 

time  for  doing  any  act ;  how  computed j* 

of  receipt  of  execution  to  be  Indorsed  thereupon '52 

extension  of  to  plead  in  action  against  corporation  on  promissory  note,  etc.   llj» 

how  reclioned  upon  sncceBBive  letters  in  surrogate's  court ^ 

for  service  of  notices  in  city  court  of  New  York W 

when  code  of  ci^il  procedure  deemed  to  have  been  passed Jg 

id.;  when  takes  effect S" 

Title— 

remedies  for  failure  of  title  to  real  property  Bold  under  execution,  and  to 

enforce  contribution 1479-IW 

effect  of  judgment  upon  in  ejectment 1624,15* 

how  stated  in  replevin IW 

defense  of  title  in  third  person  in  replevin  J2 

purchaser  from  heir  when  protected  ai^ainst  devise 2W 

answer  of  in  district  courts  of  New  York  city SH» 

"  justices'  courts  generally 295'.-!9M 

"  "  of  Albany  and  Troy 8SH 

certificate  for  increased  costs  in  actions  affecting 8B 

Town— 

justice  interested  in,  when  not  to  sit  in  action  affecting 48 

Town  Clerk— 

copies  of  documents  in  office  of  ;  when  evidence •* 

Transcripts  of  Justices'  Juuohents— 

how  proved 948-ffl 

docketing 8017-** 

execution  on  judgment  docketed  with  county  clerk JM 

Transfer— 

proceedings  upon  death  or  disability  of  a  party  or  transfer  of  interest TK-W 

See  also  Assignme.st,  Removal. 

Treason  ;    Action   to   Recover    Propebtt    Kscbeated   or  Forfeited 

fob     ISTT-IS* 

Treble  Dahages — 

when  allowed  in  verdict IlM 

In  action  by  advetse  party  tox  VmijitoveA^  sMla;  in  another's  name IM 


INDEX.  Ixxxix 

Rkesa —  PECnONB 

action  for  cntting,  etc lt6T 

"       complaint  In IflOS 

See  also  Waste. 

Pbial — 

i»fuei  and  the  mode  <(f  trial  tteitof. CSl-gSl 

issues  defined,  different  kinds  of  fssnes 964 

when  issues  of  law  arise;  when  issnes  of  fact  arin 984 

issues  to  be  tried -. 965 

order  of  trial,  wbere  issues  of  law  and  of  fact  arise  in  the  same  action 966 

but  rourt  may  direct  the  order,  etc.,  of  disposition  of  the  issues 9U7 

what  issues  of  fact  are  triable  by  a  fuiy • 9(i8 

"          are  triable  by  the  conrt 969 

order  for  trial  by  jury,  of  specific  questions  of  fact,  when  of  right g;o 

id ;  when  discretionary  971 

trial  of  the  remainder  of  the  issnes 973 

counterclaim  to  be  deemed  an  action,  within  the  f  ui-eguiug  secti<  ns 974 

immateiial  issues  need  not  be  tried 97S 

what  issues  to  be  tried  before  one  judge ;  regulation  of  trial  in  the  supreme 

conrt 976 

notice  of  trial  and  note  of  issue 977 

order  of  di8{>OBitlon  of  issues  at  a  jury  term 978 

id;  wbena  jury  does  not  attend 979 

either  party  may  bring  issue  to  trial 990 

what  papers  to  be  furnished  on  trial,  and  by  whom 9S1 

place  of  trial 96-2-991 

certain  actions  te  be  tried,  where  the  subject  tbereof  is  situated 96S 

other  actions,  where  the  cause  thereof  arose 963 

"             according  to  the  residence  of  the  parties 981 

place  of  trial.  If  proper  county  not  designated. 996 

defendant  may  demand  change ;  proceedings  thereupon 986 

when  conrt  may  change  the  place  of  trial 987 

effect  of  changing  the  place  of  teial 988 

"        order  changing  place  of  trial 989 

Issues  of  law,  whore  triable 990 

this  article  applicable  only  to  the  supreme  court 991 

exceptions,  Mse,  and  motion  for  new  trial 998-1007 

what  rnliugs  may  be  excepted  to 993 

refusal  of  court  or  referee,  to  find  upon  facts  may  be  excepted  to 998 

when  and  how  exceptions  may  be  taken,  after  close  of  trial  by  conrt  or 

referee 994 

Id. ;  during  the  trial,  or  upon  the  trial  by  jury 995 

ruling  excepted  to  ;  how  reviewed 996 

case,  when  necessary ;  how  made  and  settled 907 

when  appeal,  etc.,  may  be  heard  without  a  case 998 

motion  for  new  trial  upon  judge's  minutes  ;  appeal  from  order  therenpon .  999 
when  and  how  exceptions,  taken  upon  a  jury  trial,  heard  at  general  term. .  1000 
motion  for  new  trial  at  general  term,  when  trial  was  by  court  or  referee. . .  1001 
when  motion  for  new  trial  to  be  made  at  special  term  ;   restrictions  there- 
upon    1003 

application  of  this  article  to  Mala  of  specific  questions  by  jniy ;  special 

provisions  applicable  thereto 1008 

motion  for  new  hearing,  after  trial  of  specific  qnestlons  by  a  referee 1004 

final  judgment,  etc..  not  stayed,  by  motion  for  a  newtrlal ;  motion  may  be 

heard  afterwards 1005 

when  exception  not  to  prejudice  motion  for  new  trial 1006 

notes  of  stenographer  may  be  treated  as  minutes  of  the  judge 1007 

rniAi.  BT  THE  Court  ob  IbcrBBES 1008-1086 

rniAiiJuRT— 

defined 8848 

ritlAI.  BT  JUBT— 

formation  of  the  jury 1163-1180 

"         clerk  to  prepare  ballots  of  jurors  fortrial 116S 

"             "    to  draw  ballots 1164 

"            "    mode  of  drawing 116B 

"         persons  drawn  to  form  jury 11C6 

"         ballots  drawn,  when  dcpo;  ited  in  second  box 1107 

"              "      when  tobcreiurnedtoflrstbox 1168 

"              "     of  absentees,  etc '''"^ 
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TtoAh  ST  3xi«r—eontinue(l. 

f  onnation ;  new  jnty  may  be  drawn  while  flrst  b  imp 

"  talesmen,  when  may  be  ordered  procniied  

"  sheriff  intereBied  ;  BubBtitnte  to  be  appointed  for 

"  "     dnt;  of  Bhertff  and  of  talesmen 

"  jnrycompment  with  part  or  none  of  original  panel 

"  chiUlengee;  two  peremptory  ones  allowed 

"  "  none  becaDM  oflicer  drawing  i>  a  party 

"  "  "  noticing     "         

"  in  penal  actions 

"  "  how  tried;  exertions  and  leTlew 

trial  to  be  as  prescribed  in  code 

alien  not  entitled  to  jury  composed  in  part  of  aliens 

venire  not  necessary 

jnrornot  to  be  qneetioned  for  verdict 

"    taking  gift,  penalty  therrfor 

embracery;  penalty  therefor 

special  proceeding ;  penalty  for  Jnror's  non-attendanee  ta 

"  sheriff,  etc.,  to  keep  Joiy  in 

"  notice  of  imposition  of  fine 

"  special  retom  of  deiinqnency  and  fine  to  coauty  c 

"  collection  or  remission  of  fine 

trial  by  jury  In  snrrogates'  conits 

"  how  reviewed  

"  motion  for  new  trial 

"  verdict 

"  appeal  from  order  on  motion  for  new 

See  also  Jubt  Tbul. 
Trial  Jubobs  Gbnbballt— 

defined 

id.;  as  to  trial  Jmy 

"  notify"  as  need  with  respect  to  procoring  attendance  of  a  joror  defti 

id. ;  as  to  "  summon" 

fees 

effect  of  the  code  on  trial  jnrors  in  criminal  cases 

qtmlifieations  and  exemptions 

mode  of  selecting,  drawing  and  procnring  attendance  in  ordinary  cas< 

Btmck  and  foreign  jury 

non-attendance,  penalties  for 

TsiAii  Jurors  in  Countt  Coubts — 

how  drawn  and  enmmoned 

Trial  Jurors  in  Justices'  Coubtb 

fine  for  non-attendance ' ' ' 

Triai-  Jubobs  in  Kinqs  Cootitt ][[] 

qualifications [] 

exemptions " '. 

"         evidence  of 

length  of  jury  service regnirod 

when  juror  to  be  excased  by  court ',.. 

clerk  of  court  to  certify  to  commisEioner  as  to  attendance,  fines,  etc. 

drawing,  how  and  by  whom  conducted 

compensation  to  judges 

fines  and  remission  thereof 

omission  of  name  by  commissioner,  penalty. 

other  willful  neglect  by  commissioner 

giving  false  information  or  suppressing  notice,  penalty 

physician  giving  false  certificate,  penalty  for .". ." 

money  to  oe  reported  and  paid  over  by  commlseioner 

See  also  §$  119(>-1199,  containing  provisions  generally  applicable. 

Trial  JxmoBs  m  Nbw  York  County 

qualifications '.'. 

"  resident,"  defined .'."'.' 

exemptions. '. . , 

"  evidence  of. 

"  military  ofilcers  to  ccriify  persons  doing  military  duty 

jury  year,  length  of  service  required  and  allowed 

temporary  excusing  of  juror 

jnror  applying  for  excuse  to  bring  notice "."." 

service  in  a  couit not  oi  Tecot&,yi\iett.«tt«T.cu80 '.'.... 
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^fBui  JoBotw  w  N«w  YoBK  Comm—eorUiniutl.  sectioni 

clerk  of  conit  to  certify  aa  to  attendance,  ezciues,  llneg,  etc.,  of  Jurors 108( 

drawing,  how  and  by  whom  conducted 1090-1  lOe 

flnes  for  non-attendance  and  remlsylon  1109-llU 

ftliyslclan  givini;  false  certillcate,  penalty  for 112( 

nformatlon  to  be  famished  by  all  persons,  penalty  for  refusal 1121 

bribery — of  officer  by  Inror  drawn,  punishment 11£ 

"          officer  accepting  bribes. 118! 

"            "      concealing  offer  to  take  bribe,  etc 112'j 

false  swearing ;  when  peijurr 112c 

^ See  also  |J  IWi-UW,  containing  provl.>ions  generally  applicable. 

^AbAIi  JVBOBS  IK  BUFBBIOB  CODBT  Ol*  BiTFrALO— 

ooallilcationa 80! 

drawing 908,304 

notifying S0( 

fees. sot 

additional  Jurors  may  be  ordered aoc 

^noAT.  JnBT— 

defined 8948 

^Ihot;  JtTSTiOTs'  CouBTB  OJ- 8^07-3214,  3223-S22C 

.ffRUSTSE — 

execution  against  property  in  hands  of 1871 

holding  over  in  possession  of  real  estate  ;  action  against    1664 

'■  testamentary  trustee,"  defined  with  reference  to  chapter  on  surrogates' 

courts 2514 

.  See  also  Tsstamsmtabt  Tbdstu  vh  Subboqatbs'  Courts. 

^BUSTXll  OW  EXPRKSS  TBVST — 

may  sue  without  beneficiary 449 

_^        "      in  Joatlees' courts •. 2865 

Tbcst  Ookfakt— 

maj  be  appointed  special  guardian  of  infant  npon  application  to  sell, 

etc.,  real  property '. 8352 

•    Trust  Estate— 

when  real  property  held  in  trust  liable  to  execuiion  1481 

■  •  Two  Thibd  Act— 

discharge  of  insolvent  from  debts 2149-218! 

VKAUTHOBIZED  £XBOT7TOB  OB  ADMINtaTBATOB — 

liability  of  person  acting  as -. 270( 

•  TTxcntTAm  alls'}  ations— 

may  be  made  certain  by  amendment —  Mi 

TJiroaAsTiTT ;  Slandbr  Ihputino- 

not  necessary  to  prove  special  damage 190( 

when  damages  are  woman's  separate  property ]90( 

TThdertakinqs  Gbksballt 810-81( 

See  Bonds  akd  UiimBTAEiNOB,  Skcitritt. 

when  BDfflcient 52! 

amending  defects  in 78< 

TTinxcoRPOBATKD  ASSOCIATION ;  Action  by  or  Aoainst 1919-192i 

actions,  etc.,  by  or  against  associations  of  seven  or  more  persons 191< 

proceedings  in  case  of  death,  etc 192( 

effect  of  judgment ;  execution  thereupon 192] 

Bubseqnent  action  against  members 19^ 

this  article  permissive  ;  effect  npon  statute  of  limitations    192! 

when  objection  of  misnomer,  etc.,  of  parties  not  available 193. 

TTsioN  Untvkrsitt— 

exemptions  in  favor  of  graduates  of 5( 

UmTES  States — 

assessment  of  damages  for  lands  taken  by 21H 

UaiTHD  States  Coobts— 

copies  of  records  of ;  when  evidence 94i 

documents  In  departments  of  U.  8 M< 

TTNIVERBrTY  OF  THE    CiTT  OF  NEW  TOBK— 

exemptions  in  favor  of  graduates  of 61 

Unknowtj  Defendants— 

how  may  be  designated 45: 

Unknown  Heirs—  ^ 

legacies  to  payable  to  state 274i 

how  shares  obtainable 8741 

unclaimed  legacies  to  be  paid  to  county  treasurer 274! 

'  yHKNOWN  Uwners- 

summons  in  partition  ;  what  to  state 1-^ 

in  partition  ;  protection  of. '^ 

"  shares  of  in  proceeds 

VavBPBB ;  AcTtoH  Aoainst  Usuufkb  of  OrFtc»  o» • 

coBtaSn 
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XTSCBT—  < 

canaeof  action  for,  when  not  assignable 

recorder'8  court  of ! 

Vaoati.<g  Jubomekt — 

motion  to  set  aside  for  iiregnlarity  ;  when  ma;  be  heard 

'•  "  for  error  in  fact ;  wlien  may  be  made  by  party 

"  "  after  party's  death 

"  "  by  a  person  not  a  party 

"  "  when  several  parties  are  entitled  to  move 

"  "  to  whom  notice  of  motion  must  be  given 

real  property,  if  affected,  notice  to  occupant 

how  notice  under  this  title  to  be  given 

within  whet  time  motion  to  be  made 

exceptions  in  cases  of  disability 

VaOATIHO  liBTMBS  PATBNT  BT  ACTIOK 1 

Variaucbs— 

between  pleadings  and  proof 

Immateruil  maybe  disregarded  lu  justices'  coorts 

Vknirb — 

to  be  issued  only  in  accordance  with  law 

Vbbdict  Oi»(bbaixt — 

defects  cured  by 

before  and  after  death 

discharge  of  jury  failing  to  agree 

plaintiff  cannot  submit  to  nonsuit  after  jnry  retires 

Jury  to  assess  damages  in  action  to  recover  money 

aonble,  treble  or  increased  damageB 

when  verdict  to  be  taken  subject  to  opinion  of  court  

when  party  may  remit  portion  of  verdict 

general  and  special  verdict  defined 

"  "  when  rendered  ;  special  finding  with  gen 

verdict 

"  "  special  finding  controls  general  verdict. 

entry  of  verdict ;  subsequent  proceedings 

trials  by  jury  to  be  as  provided  In  code 

jury  of  part  aliens  abolished 

venire  not  neceseary 

jurors  not  to  be  questioned  for  verdict 

penalty  for  accepting  bril)e  or  gift  by  juror. 

embracery;  penalty  therefor. 


special  proceedings  ;  penal^  for  jurors  non-attendance  in . 


sheriff  to  keep  jury  in  :  penalty, 
notice  of  imposition  of  fine 


"  special  retuin  of  delinquency  and  fine  to   co 

court 

"  collection  or  remission  of  fine 

motion  for  judgment  upon  special  verdict 

judgment  upon  verdict  subject  to  opinion  of  court ' 

in  ejectment  for  non-payment  of  rent 

'•  generally 

in  replevin,  requisites 

"  when  value  to  be  omitted  from 

•  for  part  of  several  chattels 

of  jury  in  surrogate's  court  to  be  certified  on  new  trial 

VlBDICT  IN  JUHTICES'  COURTS 

judgment  upon 

prevailingparty  may  remit  portion 

Verification— 

dilatory  defenses  to  be  verified 

when  required 

construction 

how  and  by  whom  made 

by  corporation 

form  of  affidavit 

wlien  may  be  confined  to  counterclaim 

remedy  for  defective  ;  or  want  of 

when  defendant  must  verify  answer  to  charije  of  frand ,'.'... 

ot  copies  of  original  entries  ;  to-w  \,o\»m»A<i ;.  ... 


INDEX.  xciil 

^BanoATioii—eonHnued.  ssotiohs 

an&nur  ta  dlvorca  noed  not  be  verifled 1757 

«t  pleadings  in  earrogate's  court 8588, 2534 


ibrhtd  of  owner  or  master  of,  on  which  goods  hare  been  shipped 652 

_    atrachment  and  valnation  of , 660-673 

~  .dischaiee  from  attacbment ..'...'...      692 

^     jnles  where  there  are  two  or  more  warrants  of  attachmeot  against .' .  697-705 

:~-»ecord  of  sale,  mortgage,  etc,  when  admissible  In  evidenoe 945 

_  -  in  action  for  waste 1659 

^CjnrTABT  SiBSOLDTION  OF  COBPOBATION  ;    PBOOBEDUlaS  »OB 209-2481 


^    on  accountings  In  surrogate's  oourtB 2729 

:  aftrialbyjury 1009 

.  damages  on  vacating  injunction  order  to  include 617 

order  to  prevent  waste  during  redemption  period  allowed  judgment 

debtdr .VT. 1441-1443 

Id. ;  when  and  how  applied  for. 1442 

Id. ;  proceedings  to  pnnlsh  violation  of .' 1443-1446 

Injunction,  to  prevent  daring  pendency  of  action  relating  to  real  property    16«1 
-       See  also  Tbsxs. 

r.A*TX,  Action  i-ob 1651-1659 

F'.^kSSB  Baths— 

1^^  to  be  paid  out  of  proceeds  of  sale  in  dower,  foreclosure  and  partition 1676 

irvtuxBBB  Obbebvations— 
;~-'wben  record  of  admissible  in  evidence 944 

F*»TCHB»TBB  CotmTI— 

jirapher  in  supreme  and  county  court  of 266 

_ateof  city  court  of  New  York  may  be  served  in SW 

Inry,  how  formed  in.lf  insaffloient  Bumberof  jurors  attend  to 1171. 1172 

riofl  of  summons  In  city  court  of  Yonkers  restricted  to 32(j6 

\-   azemptlon  for  widow  and  children  of  deceased's  property :   2713 

prooeedlngs  for  neglect  to  set  apart 2724 

.  when  husband  and  wife  not  competent  witness 831 

Bee  also  Mabsud  Womah. 

oluuige  of  residence  not  to  affect  validity  of 2611 

.    Cknnot  be  acknowledged  and  thereupon  read  in  evidence 987 

J;    action  by  subscribing  witne!<s  or  posthumous  child  to  recover  shares 1868 

j-    xeal  property  of  incompetent  person,  etc.,  not  to  be  sold,  etc.,  contrary  to 

m-.  provisions  of 2357 

.  »>   defined  vrith  reference  to  chapter  on  snrr(»ates'  courts 2514 

!"    witness  to,  not  disqualifled  or  excused  from  toitifying  respecting  execu- 

J  tion 2544 

probate  and  grant  of  letters  thereupon 9B1 1-2646 

now  proved  in  evidence 2629-2688 

to  be  indexed  in  book  for  that  purpose 2684 

win  antiexed;  letters  of  administration  with 2648 

testMuentary  disposition  ;  by  whatlaw  governed 2694 

Mithentication  and  proof  of  foreign  wills 2708.  2704 

guardian  appointed  by  deed  or  will ^51-2860 

IX  AmrEXBD— 

letters  of  admini stration  with 2648 

Action  to  Establish  ob  Impbach— 

when  maintainable 1881 

judgment  establishing 1862 

"         admitting  T7ill  to  probate 1868 

"         contents  of  judgment ;  surrogate's  duty 1864 

lost  will  ;  proof  of  in  certain  cases 1865 

Teal  property  ;  action  to  establish  will  relative  to 1866 

retrosiioctive  effect  of  -rtlclo 3867 

PHHELD  PkOPBRTT — 

praoeqfljogs  by  executor «r*4mluibti»i<ir'tc.  di wover i . , .  .7707-2710 

att'iii-i'-^      .  '      ."V  ;  ;^' :;.  ::   ^ ;,-  - 

coJnae!lXi5t;atte™aiofl"--'..''.-''.''---''---'-<-V^"'>-!' 

See  3s»l)BPOsn1oJi,"30ipC:Ni. '■"■'' '    '  •r*vv  ««« 

eomaitment  ot  in  justices'  courti  for  contumacipus  \»b.a^\OT  ,  «i\«. •'•**^'"^S 

c«nipj<J4C7o/,  {>oiy!?etenolnsdinJM8Uce.''8 court... .■..■..» 
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enumerated 8BI  j 

In  BuiTogate'8  court 

InjuBticea'conrta 

parties  or  attorneys  ;  when  not  entitled  to 

WOMAM — 

when  not  to  be  arrested 

entitled  to  same  exemptidn  from  levy  and  sale  under  ezecntion  as  lioii» 
holder I 

when  homestead  of  married  woman  exempt  from  levy  and  sale  underen-  ^ 
cution 

when  ezecntion  against  person  of  can  be  issued. , 

See  also  Mabbikd  Woman,  Wobkino  Woxbn. 
Working  Women — 

costs  In  actions  by  in  justices'  courts  in  Brooklyn 

judgment  In  favor  of  in  city  court  of  New  York. 

judgments  In  favor  of  in  district  courts  of  New  Tork  city 

id.  ;  enforcing  by  arrest 

id.  ;  costs  in ,  

Writs — 

to  be  in  name  of  people,  and  in  English 

teste  and  return  to 

See  Statb  Writs. 
Writ  or  Error — 

abolished 

Written  iNSTBUiraNT — 

may  he  partly  written  and  partly  printed. 

"SfONKKBS—  ^_ 

application  In  summary  proceedings  in ,    ""I 

VoNKERs,  CiTT  Court  of —  ,- 

isacourtof  record 'I 

jurisdiction .SMiSl 

"         bow  affected  by  code Jl 

summons,  where  may  be  served 21 

tccurity  for  costs  may  be  required  in. , I"! 
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